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ca.se s 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



VIR3INIA-0AR0IJNA CHEMICAL CO. y. HOME INS. CO. OF NEW 

YORK et al. 

(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 415. 

L Fédéral Courts— Jurisdiction— Citizenship— Ancillary Suit. 

Several insurance companies separately issued polieies on the same 
property of V., pro "iding for proportional liability only for any loss, 
and V. brought separate actions at law thereon against them in a state 
court. The state court refused a motion to transfer the cases to the 
feJer&l court; but in ail of them, exeept one, in which there was in- 
volved less than $2,000, the amount necessary to give the fédéral court 
jurisdlction, complète records were seasonably filed in the fédéral court, 
which refused motions to remand. Ueld, that a bill in the fédéral court 
to enjoin further prosecution of the actions at law there or elsewhere, 
and to hâve the liability of the insurers determined and adjusted in 
equity trader such bill, was ancillary to the actions at law, so as to be 
maintalned without regard to the citizenship of the parties.! 

8. Equity Jurisdictiox. 

Equity has jurisdlction, on the ground of inadequacy of remedy at 
law, to enjoin separate actions by insured against several insurers, and 
hâve their liabilities determined under the bill; their défenses being the 
same, and their liabilities, lf any, proportional. 

S. Equity — Multipaihousness. 

A bill by certain insurers to restrain separate actions at law by in- 
sured against them and other insurers on their polieies, under which 
their liability, if any, is proportional, and to which actions the same 
défense is interposed, and to hâve their liabilities determined in equity 
under the bill, is not multifarious; ail the insurers having a commoD 
lnterest in defeating the claims of the insured. 

4. Fédéral Courts — Jurisdiction— Amount Invota-icd. 

Where separate actions at law by insured against insurers on polieies 
to which the same défense is interposed, and under which the liability, 
if any, is proportional, are removed to the fédéral court, with the ex- 
ception of one in which the amount involved is not enough to give it 
Jurisdiction, prosecution of this action, as well as of the others, may be 

* Supplementary and ancillary proceedings and relief in fédéral courts, see 
note to Toledo, St. L. & K. C R. Co. v. Continental Trust Co., 36 C. C. A. 195. 
118 F.— 1 
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enjolned by a bill in the fédéral court to hâve the Habilities of Insurers 
determined and adjusted by such court as a court of equity under 
such bill.» 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina, at Charleston. 

H. A. M. Smith, for appellant. 

Augustine T. Smythe and Alexander C. King, for appellees. 

Before GOFF, Circuit Judge, and JACKSON and PURNELL» 
District Judges. 

JACKSON, District Judge. This case is now heard upon an ap- 
peal from the circuit court of the United States for the district of 
South Carolina. 109 Fed. 681. A bill was filed by the Home In- 
surance Company of New York and the German-Arnerican Insur- 
ance Company of New York against the Virginia-Carolina Chem- 
ical Company and 14 insurance companies, who were made défend- 
ants to the bill. The défendant the Virginia-Carolina Chemical 
Company had prior to the filing of this bill instituted actions at law 
in the court of common pleas of Charleston county, S. C, against 
each and ail of its codefendants. Motions were made in each case 
before that court to transfer the several cases to the circuit court 
of the United States for the district of South Carolina, which were 
overruled, and the court retained the cases. Notwithstanding the 
refusai of the court of common pleas to transfer the several cases, 
the plaintiffs in this action, under the act of congress, seasonably 
took out the records in each case and filed them in the clerk's office 
of the United States court for the district of South Carolina, to be 
further proceeded therein before the circuit court of the United 
States. The object and purpose of this bill is to restrain the de- 
fendant insurance companies from the prosecution of thèse suits 
on the law side of the United States court, as well as elsewhere, to 
avoid a multiplicity of suits, and to hâve the cases ail heard before 
the fédéral tribunal. The validity of thèse various policies of in- 
surance is assailed for the reason that they were procured by fraud, 
misrepresentation, and concealment of the true value of the prop- 
erty insured ; that the représentations of the insured as to the value 
of the property were largely in excess of its value ; that the various 
insurance companies, relying upon the good faith of the Virginia- 
Carolina Chemical Company, issued the policies upon the repré- 
sentation made by the défendant company. Various other grounds 
ôf relief are set up in the bill, which we deem it unnecessary to con- 
sider at this time, for the reason that the issues raised by the plea 
and demurrer of the défendants refer largely to so much of the bill 
as we now hâve under considération. 

The plea raises the question o,f jurisdictiôn, and the right of the 
plaintiffs in this action to maintain this case in the circuit court of 
the United States for the district of South Carolina, for the reason 

zjurisdiction of circuit courts as determined by amount in controversy, 
see notes to Auer v. Lombard, 19 G. C. A. 75, and Shoe Oo. v. Eoper, 36 0. 
a A. 459. 
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that the plaintiffs are citizens of New York, and the défendant the 
Virginia-Carolina Chemical Company is a corporation of the state 
of New Jersey. If this were an independent and original bill, the 
ground raised by the plea, possibly, would be fatal to the main- 
tenance of this action ; but it is not an original bill. It is an ancil- 
lary proceeding to the actions at law pending on the law side of the 
court. It is, however, claimed that, inasmuch as this is an ancil- 
lary proceeding, the circuit court of the United States has full juris- 
diction, without regard to citizenship, to furnish relief in the coritro- 
versies on the law side of the court. The suprême court, in the 
case of Freeman v. Howe, 24 How. 460, 16 L. Ed. 752, held that: 

"A bill on the equity side of the court to restrain or regulate judgments 
or sults at law In the same court, and thereby prevent Injustice or an In- 
équitable advantage under mesne or final process, ls not an original suit, 
but ancillary and dépendent, supplementary merely to the original suit out 
of which It haa arisen, and maintalned without référence to the citizenship 
or résidence of the parties." 

In this case there are 14 original suits on the law side of this 
court, which the bill seeks to restrain and regulate, and to pre- 
vent any action that might work injustice to thèse défendants in 
the law actions. In the case of Dewey v. Coal Co., 123 U. S. 329, 
8 Sup. Ct. 148, 31 L. Ed. 179, which was tried before the writer of 
this opinion, a suit was brought in the state court on the law side 
thereof, and removed to the United States court. After the re- 
moval of the case a cross bill was filed, raising certain questions 
to be litigated in the chancery proceedings. Objection was made 
that the court had no jurisdiction of the case, for the want of di- 
verse citizenship, as appeared from the face of the bill. This ob- 
jection was overruled by the court below, and the suprême court 
held that the objection was not well taken; the equity suit being 
the exercise of jurisdiction by the circuit court ancillary to that 
which it had already acquired in the action at law, which it might 
well entertain according to the rule in Krippendorf v. Hyde, 110 
U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; Pacific R. Co. v. Missouri 
Pac. Ry. Co., ni U. S. 505, 4 Sup. Ct. 583, 28 h. Ed. 498; Dewey 
v. Coal Co., 123 U. S. 329, 8 Sup. Ct. 148, 31 L. Ed. 179. Without 
further discussing the question of jurisdiction, we are of the opinion 
that the cases already cited dispose of that question, and that the 
bill filed in this case is properly an ancillary proceeding to the law 
actions, and for this reason we overrule the exceptions taken by 
the appellants to the jurisdiction of the court. 

The main object and purpose of this bill is to prevent a multi- 
plicity of suits, ail involving the same légal questions, founded upon 
similar issues of fact ; and for this reason in its nature it is ancillary 
to the actions at law. Ail the suits brought by the Virginia-Caro- 
lina Chemical Company against the various défendants seek to liti- 
gate the same légal right, and the légal liability of the défendant 
companies, if any there be, is the same; the only différence being 
the amounts involved in the various policies. The plaintiff, the 
Virginia-Carolina Chemical Company, in the actions at law sets up 
a common demand against ail the défendants. The object and pur- 
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pose of this bill is to détermine the liability of the différent défend- 
ants in a court of conscience, and, if the court should reach the 
conclusion that there is a liability on each of the policies mentioned, 
then the question would be, what is the extent of the liability? It 
is apparent from the policies in this case that, if there is any lia- 
bility at ail, then under the condition of the various policies the 
sarne must be apportioned, and in order to do that a référence 
should be made to a master to ascertain the amount of liability 
upon each policy. But, if the court should reach the conclusion 
that thèse policies were issued upon a false state of facts as to the 
value of the property insured, and that the insured could not recover 
upon them, then, under the terms and conditions of the policies, a 
court of equity, in the exercise of its powers, would enjoin the plain- 
tif? on the law side of the court from the further prosecution of its 
demands. 

This action might seem to savor of proceedings upon an original 
bill. Yet it is not an original bill; but, as we hâve said, it is an 
ancillary proceeding, founded upon proceedings at law, and, in fact, 
is but a mère continuation of them. If the cases at law were prop- 
erly removed and transferred to the fédéral tribunal, then the bill, 
being an ancillary proceeding founded upon the pending law cases, 
dérives its jurisdiction from the existence of those cases. It is 
claimed, however, that the proceedings are still pending in the state 
court. It is a matter of no importance whether they are or not, 
so far as this question is concerned. It is conceded that the mo- 
tions to remove thèse cases were made, and that complète records 
in each case were filed in time in the fédéral court. It appears that 
motions to remand were made in the several cases before that tri- 
bunal, and that the court overruled the same. The judgments 
of the court in the several cases are still in full force and not ap- 
pealed from, leaving ail the cases to be tried before that tribunal; 
but, even if the orders refusing to remand the cases were appealed 
from, the only effect of the appeal would be to suspend ail action 
in the court below until the appeals could be heard. The act of 
congress has been fully complied with in the transfer of the cases, 
and, the court having refused to remand them, they are by opéra- 
tion of law pending in the United States court, and any effort upon 
the part of the Virginia-Carolina Chemical Company to prosecute 
thèse suits in the fédéral or state courts is a violation of the in- 
junction under the circumstances of this case. This court does not 
seek, nor does it claim the right, to restrain the state court itself 
from hearing the case of the Virginia-Carolina Chemical Company 
against the various défendants ; but it holds that where the cases 
hâve been legally and properly removed from the state court to a 
fédéral court, which refused to remand the cases, the fédéral court 
has a right to restrain the défendant the Virginia-Carolina Chem- 
ical Company from the further prosecution of its actions at law 
in any court until the questions can be heard and determined in the 
ancillary proceeding. The cases removed are now pending and 
wholly within the jurisdiction of the fédéral court, and the state 
court has lost its jurisdiction. So far, then, as the question of the 
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jurisdiction of the court is raised and presented by the pleadings 
m tins case, we reach the conclusion that this bill can be main- 
tained, for the reason that the remedy at law is inadéquate and in- 
complète, and that the action of the court below in overruling ail 
the exceptions to the jurisdiction must be sustained. 

But exceptions are taken to the bill on the ground that it is multi- 
farious. If we look to any gênerai rule to détermine whether or 
not a bill is multifarious, we answer that there is no inflexible rule 
or test by which to détermine that question. It dépends entirely 
upon the allégations of the bill and the facts set up in it. If it ap- 
pears from the face of the bill that the défendants hâve the same dé- 
fense, arising from a common interest in the matter of litigation, and 
that by one comprehensive suit in equity ail the rights and interest 
of the défendants can be determined as between them and the Vir- 
ginia-Carolina Chemical Company, then a bill in equity can be main- 
tained. De Forest v. Thompson (C. C.) 40 Fed. 375 ; 1 Pom. Eq. 
Jur. pars. 245-269, inclusive; Jones v. Andrews, 10 Wall. 327-333, 
19 L. Ed. 935. There are a number of authorities cited in the brief 
of the appellee to sustain this position, but we deem it unnecessary 
to discuss them. It appears from the face of the bill that there are 
14 différent actions brought by the Virginia-Carolina Chemical Com- 
pany against thèse défendants. Equity has jurisdiction to prevent 
a multiplicity of suits, and to protect the défendants from unneces- 
sary expense, though the Virginia-Carolina Company, so far as it 
is concerned, has an adéquate remedy at law. 

The question presented by the demurrer in this case is whether 
or not ail the défendants can be joined in one suit. This bill upon 
its face allèges that the défendants hâve a common interest in the 
questions involved, though their liability may be différent. If it 
appeared from the face of the bill that there was not a common 
interest in the subject of litigation, and that there was no connec- 
tion the one with the other, then the exception taken to the bill 
should be sustained. But, as we hâve seen, ail the défendant insur- 
ance companies hâve a common interest in defeating the claims of 
one party, the plaintiff in the actions at law. On one side is the 
Virginia-Carolina Chemical Company, the plaintiff in the actions at 
law, while on the other side are the 14 insurance companies, who 
deny their liability to the Virginia-Carolina Chemical Company upon 
their policies of insurance. 

Another exception taken to the bill is that the allégations made 
in it are inconsistent, having a double aspect. In the view that 
we take of this bill we must dissent from that position. It is true 
that there is a prayer in the alternative, and it is equally true that 
the prayer of the bill may be considered as to whether it is multi- 
farious or not. It is a well-settled principle that, when the pleader 
is in doubt as to the kind of relief that the complainant should hâve 
upon the bill, he may frame the prayer in the alternative, so that 
the court may grant whatever relief he is entitled to upon the facts 
stated. Story, Eq. PI. par. 42. There are a number of authorities 
cited in the brief of the appellee to sustain this position, but we 
deem it unnecessary to refer to or discuss them. To support this 
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position we find in 3 Enc. PI. & Prac. 364, a number of cases citedj 
which sustain the principle as laid down by Judge Story in his 
Equity Pleading. Mr. Justice Harlan, of the suprême court, an- 
nounced in Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ct. 771, 28 L. 
Ed. 1141, "that the ends of justice must not be sacrificed to mère 
form or by too rigid an adhérence to technical rules of practice." 

It will be observed that we hâve so far disposed of ail the errors 
assigned by the appellant, except the third, which states that the 
circuit court of the United States for the district of South Caro- 
lina can take no jurisdiction, either by original process or by re- 
moval, of the London Assurance Corporation, for the reason that 
the amount involved is less than $2,000, the jurisdictional amount 
of the United States court. It appears from the allégations of the 
bill that the London Assurance Corporation is one of 16 companies 
that issued policies of insurance upon the property of the Virginia- 
Carolina Chemical Company to the amount of $78,210. The twelfth 
paragraph of the bill allèges that by the terms of each of the insur- 
ance policies issued by the various companies upon the property de- 
scribed it was provided no company shall be liable under its policy 
for a greater proportion of any loss on the described property than 
the amount insured by each policy should bear to the whole insur- 
ance. This allégation of the bill, upon a demurrer to it, must be 
admitted as true ; and, if true, it establishes such a relation between 
the 16 companies that insured this property as créâtes a liability, 
if the policies are valid, which can be better and more readily ascer- 
tained by a référence to a master to fix. For this reason it was 
proper that the London Assurance Corporation should be made a 
défendant to this bill, not only that the plaintiffs in this action, 
but ail of the insurance companies who insured this property, should 
be protected in their rights from unjust and vexatious suits at law. 
It is a well-recognized principle in equity that a court of equity 
will entertain jurisdiction to prevent an unjust and unfair use of a 
resort to a court at law by a party which would deprive other parties 
of their just rights or subject them to vexatious suits. We are 
of the opinion that there is no error in the court below in award- 
ing this injunction against the London Assurance Corporation. 

We hâve now considered and disposed of ail the assignments of 
error to the judgment of the court below. We fully concur in the 
able and exhaustive opinion of the learned judge of the court below, 
and find no error presented in the record. 

Affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. January 7, 1902.) 

So. 1,018. 

L JUHISDIOTIOS OF FEDERAL CO URTS— ANCII/L ABY SuiTS. 

Where a circuit court of the United States, In a suit for the forecto- 
sure of a mortgage, has actually seized the property through its marshal, 
for the purpose of selling the same under the provisions of the mort- 
gage, such court has jurisdiction of a suit by a third person, claiming 
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ownershlp of the property, to enjoin its sale, as anclllary to the original 
suit, and regardless of the citizenship of the parties.! 
9. Administbators— Sale op Realty—Effect on Mobtgaoes Under Law of 

Louistana. 

Under the law of Louislana, as settled by the décisions of its suprême 
court, a sale of real property of a décèdent to pay debts of the succes- 
sion, under a warrant duly issued therefor by the probate court having 
jurisdiction, extinguishes mortgages given by the deceased on the prop- 
erty, leaving mortgage creditors to look to the proceeds in the hands of 
the administrator. 

8. Same— Validity of Sale— Collatéral Attack. 

Under the law of Louisiana, which requires land of a succession to 
be appraised by experts within one year prior to its sale under the 
warrant of a probate court, the failure to make such appraisal does not 
render the sale an absolute nullity, but is an irregularity only, which 
cannot be made the basis of a collatéral attack upon the validity of the 
sale. 

4, Same — Failure to Record Deed. 

The faet that a deed to lands of a succession, executed by a sheriff 
on a sale made by him under a warrant from a probate court, is not 
filed for record until after the institution of proceedings by a mortgagee 
of the deceased to subject the iand to his mortgage, does not affect the 
validity or effect of such deed as against the mortgagee, where it is left 
for record before he has actually seized the land; the law of Louisiana 
making it effective, as against third persons, from the time of flling, 
and not from its actual record. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Louisiana. 

On the lst of October, 1888, W. L. Wooten, describing himself as a résident 
of Oaldwell parlsh, state of Louisiana, executed an act of mortgage upon 
the property herein in controversy, in favor of Henry Dickinson, of New 
York, to secure the payment of an indebtedness of $5,000, with interest there- 
on from that date at 8 per cent, per annum until paid; the indebtedness thus 
secured being liquidated by the exécution of a bond of even date, for the 
sum of $5,000, due October 1, 1803, to which were attached interest coupons, 
payable semiannually on the lst days of April and October. This act was 
acknowledged by the maker before A. B. Hundley, clerk of the district court 
of Caldwell parish, on October 13, 1888, and the same was duly recorded in 
the mortgage records of Oaldwell parish on same day. W. L. Wooten having 
died, his widow was appointed administratrix of his estate on December 23, 
1893. On July 17, 1894, the court granted an order, on application of this 
administratrix, filed same day, directing that a writ of sale issue as prayed 
for, directing the sale of ail the property (consisting entirely of real estate) 
of the succession of W. L. Wooten, deceased, after 30 days' advertisement 
according to law. On September 8, 1894, the sheriff of Caldwell parish, by 
virtue of a commission issued to him pursuant to above order, exposed the 
property In controversy for sale at the court house door in Caldwell parish, 
and, the same failing to sell for cash, it was readvertised, to be sold on 
crédit of 12 months, on 29th of December, 1894; at which last date it was 
adjudicated to I. I. Davis, eomplainant, for the sum of $2,000, for which 
he executed bond and security. On 3d of July, 1897, J. B. Watkins, M. 
Summerfield, and T. H. Chalkley filed their bill of complaint in the United 
States circuit court for the Western district of Louisiana, alleging them- 
selves to be owners of the bond and interest coupons, hevetofore recited; 
that ail of them were due and unpaid; that Wooten had died; that bis widow 
was administratrix of his estate, and tutrix of his minor children; prayed 
for the issuance of a writ of seissure and sale, and that the property be sold 
in accordance with the ternis of the mortgage. On same day the order was 

iSupplementary and anclllary proceedings and relief in fédéral courts, see 
note to Toledo, St. L. & K. C. K. Co. v. Continental Trust Co., 30 C. C. A. 195. 
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«ranted, and on the 7th of July, 1897, notice issued to Mrs. Mattle A. Woot- 
en, widow, In her own behalf, admlnistratrix of the succession of W. L. 
Wooten, and as tutrix to Zenobia Wooten, minor, to pay the debt specified 
within three days, in defanlt whereof the inortgaged property would be 
sold in satisfaction of the writ On July 7, 1897, a writ of seizure and sale 
issued, and on August 18, 1897, was executed by seizure of the property. On 
September 14, 1897, the appellant flled his pétition in the court below, therein 
asserting title to the property in controversy, through the succession sale 
heretofore recited, and that he had been In peaceable and undisturbed pos- 
session since the date of adjudication; that the marshal had seized it under 
a writ of seizure and sale issued at the instance of J. B. Watkins, and ad- 
vertised the same for sale; that this would be In gross violation of hia 
rights; that he was entitled to damages for the alleged tortious seizure; 
and that an injunction was necessary to arrest the saie. The pétition was 
verifled, and the judge granted the order of injunction on the 22d of Sep- 
tember, 1897. The petitioner prayed for a citation, a writ of injunction 
pendente lite, a final injunction, a decree of restitution, and for judgment 
against the marshal and the plaintiffs in the case of Watkins et al. against 
Mrs. Mattie A. Wooten, in solido, for the sum of $(550 damages, and ail costs 
of suit Thereafter the défendants in the pétition appeared, and flled a 
demurrer, and for cause of demurrer set forth that the complainant had 
not by his bill made or stated a cause entitling him to relief, and that the 
blll was multifarious, in that some of the matters alleged were cognizant 
in equity and some were cognizant at law. On hearing this demurrer, the 
following entry was made: "As per assignment, the demurrer flled herein 
came on to be heard after argument by counsel for the respective parties, 
the same was overruled, and counsel for plaintiff elected to proceed on the 
equity side of the court. Case continued." Thereafter ail the défendants 
joined in an unsworn answer admitting the issuanoe of the writ of seizure 
and sale, the seizure and advertisement for sale of the property described, 
but denying that Ivy I. Davis owns the property so seized and advertised, 
and aver the same belongs to the succession of W. L. Wooten. The answer 
further alleged that the pretended sale from the succession of Wooten to 
Ivy I. Davis, set up in the bill of complaint, is an absolute nullity, because 
the court under whose orders and decrees such sale was made was without 
Jurisdiction over or of the succession of W. L. Wooten, and that its orders 
and decrees were absolute nullities, because said Wooten, at the time of his 
death, resided and had his domicile in the city of New Orléans, parish of 
Orléans, state of Louisiana. The case thereupon was continued from term 
to term, until the April term in 190O, when the défendants below flled the 
following as an amended answer, to wit: "Défendants, with leave of court, 
for further answer to bill of complaint, say and aver that plaintiff is not, 
and never was, owner of the lands," etc., "described In bill of complaint, 
and has not, and never had, any right, title, or interest therein or thereto. 
Défendants say and aver that the pretended sale set up by plaintiff is fraud- 
ulent, and has no légal or real existence. They aver that the récitals In 
pretended deed under which plaintin* claims are false; that the sberiff of 
Oaldwell did not sell said land to plaintiff, or to any one else, and never 
offered same for sale under any writ on day stated in said pretended deed 
or at any other time. Adopting ail allégations of answer, they pray that 
plaintiff's bill be dismissed, at his costs." Without further pleadings, the 
record shows that évidence was taken substantially establishing the facts 
alleged in appellant's pétition, and thereafter a decree was rendered dis- 
solving the preliminary injunction, denying the prayer for an injunction, and 
dismissing the plaintiff's bill. Solicitera for the appellants put in a motion 
for a new trial on the ground that the decree of the court is contrary to 
law and the évidence. This motion for a new trial being overruled, this 
appeal was taken, assigning errors as follows: "(1) That plaintiff is bona 
flde owner and possessor of the property described in his bill in this cause. 
(2) That he acquired said property by purchase at administrator's sale of 
the succession of W. L. Wooten, through the sheriff as auctioneer, on De- 
cember 31, 1894, and since that date has been in quiet, peaceable, and undis- 
turbed possession thereof, exercising ail the acts of ownership, to the knowl- 
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edge of Jabez B. Watkins- et al., seizing creditors and défendants In this 
suit. (3) That défendant, marshal of this court and of the Western district 
of Louisiana, acting under and by virtue of an order of seizure and sale and 
writ of saie, whicti issued from this honorable court in the cause, entitled 
'Jabez B. Watkins et al. v. Mrs. Mattle A. Wooten, Widow, Administratrix, 
et al.,' and No. 203 on the docfeet of this court and at the instigation of the 
plaintiff in said cause, seized, took possession of, and advertised for sale 
plaintiff s property, and described in the bill of complaint in this cause. (4) 
Tliat a writ of injunction is necessary to prevent the sale of plaintifï's prop- 
erty for the debts of another. (5) That the succession sale at which plain- 
tiff purchased property described in his bill devested said property of ail 
mortgages placed upon It by the deceased, and especially devested said prop- 
erty of the mortgage now sought to be executed against lt, and transferred 
said mortgages to the proceeds paid by plaintiff In the bands of the admin- 
istratrix. (6) That the circuit court of the United States for the Western 
district of Louisiana erred in denying plaintiff's title and refusing the In- 
junction prayed for." 

Geo. E. Dodd and F. G. Henderson, for appellant. 
A. H. Léonard, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). As 
there was an actual, physical seizure and custody of the property 
in controversy in the suit of Watkins et ai. against Wooten, in the 
circuit court, that court had jurisdiction to hear and détermine 
tht controversy inaugurated by the pétition filed by appellant and 
the proceedings thereunder, irrespective of the citizenship of the 
parties. Morgan 5 ? L. & T. Ry. v. Texas Cent. R. Co., 137 U. S. 
171, 11 Sup. Ct. 61, 34 L. Ed. 625, and cases there cited. The rec- 
ord shows that the proceedings on the appellant's pétition hâve been 
carried on and conducted under the libéral rules of procédure as 
laid down in the Louisiana Code of Practice, and in total disregard 
of the equity rules which control équitable proceedings in the courts 
of the United States. Although this has been done without objec- 
tion in the circuit court, and with the apparent sanction of the judge, 
and no errors are assigned thereon in this court, it is with hésita- 
tion we deal with the case on the merits, and as if the proceedings 
were in ail respects regular. 

The case shows that the succession of W. L. Wooten was regif 
larly opened in the district court of Caldwell parish, and that there- 
on proceedings were had that resulted in a sale and transfer of the 
property in question to pay debts. According to the laws of Lou- 
isiana, as expounded by the suprême court of the state, it is well 
settled that such a sale, when perfected, has the effect of extinguish- 
ing mortgages given by the deceased upon the property, leaving 
the mortgage creditors to look to proceeds in the hands of the ad- 
ministrator. Lafon's Ex'rs v. Phillips, 2 Mart. N. S. 231 ; De Ende 
v. Moore, Id. 336; Joyce v. Poydras de la Lande, 6 La. 283; Hoey 
v. Cunningham, 14 La. 86 ; French v. Prieur, 6 Rob. 299 ; Leverich 
v. Same, 8 Rob, 97; Lewis v. Labauve, 13 La. Ann. 382; and see 
Succession of Thompson, 42 La. Ann. 122, 7 South. 477. 

The alleged answers in this case deny the validity of the sale 
made under the authority of the district court of Caldwell parish in 
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the succession of W. L. Wooten, on the ground that said Wooten, 
at the time of his death, resided and had his domicile in the city 
of New Orléans, parish of Orléans, state of Louisiana, and not in 
the parish of Caldwell, of said state. If we understand the law of 
Louisiana, only the probate court of the parish of the domicile 
of the deceased has jurisdiction to open the succession and conduct 
succession proceedings, and if, in fact, at the time of his death, the 
said Wooten was a citizen of the city of New Orléans, parish of 
Orléans, the district court of Caldwell parish was without jurisdic- 
tion, and its judgment and proceedings were nullities. But we fail 
to find in the évidence any proof whatever that the said Wooten 
at the time of his death was a citizen of the city of New Orléans, 
parish of Orléans, but find abundant évidence to the effect that at 
the time of granting and acknowledging the mortgage to Henry 
Dickinson said Wooten was a citizen of Caldwell parish. The 
amended answer allèges that the sale by the sherifï, under the or- 
ders of the district court of Caldwell parish, was a simulation and a 
sham, and had no légal and real existence ; that the récitals in ap- 
pellant's deed are false ; that the sheriff of Caldwell parish did not 
sell said land to the plaintif! or any one else, and never offered 
the same for sale under any writ. 

Assuming that this is a sufficient averment that the sale by the 
sherifï of Caldwell parish, under the alleged order of the district 
court of Caldwell parish, was a nullity, still we fail to find any évi- 
dence whatever in the record showing, or even tending to show, 
that the proceedings were not valid and regular. Certainly Wooten 
was dead, his last domicile as far as the record goes was in Cald- 
well parish, and apparently the district court of Caldwell parish was 
seized of jurisdiction, and it unquestionably issued the order of sale 
under which the sheriff acted. It is a well-settled rule in Louisiana 
that in a matter of judicial sales a purchaser need not look beyond 
the jurisdiction of the court and the sufficiency of the order to war- 
rant the sale. Webb v. Keller, 39 La. Ann. 55, 67, 1 South. 423, 
431, and cases there cited. 

Several objections are made in the brief of the learned counsel for 
appellee, which we consider in order: 

# (j) It is contended that the sherifï's deed is invalid because the 
decree directing the sale of succession property should be according 
to law, and that according to law succession property cannot be 
sold, unless within 12 months preceding it has been duly appraised, 
and that according to the deed executed by the sherifï to the ap- 
pelant, the sherifï made an appraisement of the property instead of 
having the property appraised in the succession proceedings. The 
record apparently shows that the sale took place more than a year 
after the appraisement made by the experts appointed by the judge. 
Counsel cites Webb v. Keller, supra, to the effect that it was the 
duty of the judge to cause the property to be estimated by experts 
before proceeding to the sale thereof, if it was such property as had 
remained unsold for more than one year after the appointaient of 
the executrix or administrators ; and cites Elliott v. Labarre, 2 La. 
328, to the effect that if the forms of law be omitted a succession 
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sale will be annulled. Conceding ail this to be as counsel claims, 
we are of opinion that the irregularity suggested was a relative 
nullity, and whatever its value may. be in a suit to annul the sale 
brought in the district court of Caldwell parish it is insufficient hère 
to affect appellant's title. 

(2) It is further contended that the deed does not show a sherifFs 
sale because it is signed by the sherifï and two witnesses, and is not 
signed by the purchaser, and therefore is not an authentic act, but 
a mère private act. The sherifFs deed, as évidence of title, seems 
to hâve been proved and presented in évidence without any ques- 
tion, and we find no motion to suppress the same, either in the 
court below or in this court. 

(3) It is further complained that the sherifFs deed was not record- 
ed at the time of the issuance and exécution of the writ in the main 
case of Watkins et al. against Wooten, and the marshal, therefore, 
had the right to seize. The certificate shows that the deed was de- 
posited for record in the proper parish on July 21, 1897, about a 
month prior to the actual seizure made in this case. We under- 
stand the law of Louisiana to be that a record of a conveyance of 
lands takes effect against third persons from the date of deposit 
and filing by the proper offker of the deed or other instrument, and 
that the time the officer actually spreads the conveyance on the 
records is ; immaterial as affecting the rights of parties. Payne v. 
Pavey, 29 La. Ann. 116; State v. Rojillio, 30 La. Ann. 883; Way 
v. Levy, 41 La. Ann. 454, 6 South. 661. 

Counsel for appellees calls the attention of the court to alleged 
suspicious facts appearing on the face of the évidence, to wit: 

"The deed, a copy of whicb. is in évidence, recites: 'Before me, M. L. 
Micom, clerk 4th district court and ex officio recorder and notary public, came 
and appeared J. J. Meredith, sheriff,' etc. But the clerk does not sign the 
deed. The deed is dated Decernber 31, 1894. It was not offered for record 
for more than two years. It is signed 'Jack J. Meredith, Sheriff,' and J. J. 
Meredith is one of the two witnesses to his own signature. The tax recelpts 
offered in évidence show that the land was not assessed to complainant, but 
was assessed to W. L. Wooten during the years 1895, 1896, and 1897, and paid 
to this same sheriff, Jack J. Meredith, by the mortgagees, Watkins and 
others." 

Under the law of Louisiana, it was not necessary for the clerk to 
sign the sherifFs deed. The statute makes the sherifFs deed au- 
thentic when signed by him. See Code Prac. La. arts. 692-698. 
The deed was recorded before the seizure in the suit of Watkins v. 
Wooten. : And in this connection we may notice the fact that, as 
the mortgage debt on which appellees brought executory process 
was long past due, the appellees were not very diligent themselves. 
The transcript shows that the sherifFs deed is signed by Jack J. 
Meredith, sheriff, and witnessed by C. M. Jarrell and I. I. Meredith. 
The tax receipts show that the land was assessed during 1896 and 
1897 to W. L. Wooten, but do not show that the same land was not 
assessed to appellant. 

On the record and case as made before the lower court, we are 
clear that the appellant shows a sufficient title to the land in con- 
troversy, and that by the sale made under the decrees of the dis- 
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trict court of Caldwell parish the said land has been divested of any 
lien arising under tb.£ mortgage which is the basis of the seizure 
and sale in the main suit, and we are clear that on the record 
and évidence as submitted the appellant was entitled to a decree in 
his favor. 

The cause will be remanded to the circuit court, with directions 
to enter a decree in favor of the petitioner, granting a perpétuai 
injunction against the marshal and the complainants in the suit of 
Watkins et al. against Wooten et al., forbidding and enjoining them 
from further proceedings to subject the property described in the 
plaintiff's pétition to the mortgage granted by W. L. Wooten in his 
lifetime to Henry Dickinson, which mortgage is fully set forth in 
the record, and to further decree the release of the seizure of said 
property and the restitution of the same. 



In re BISSERT. 

(Circuit Court, S. D. New York. October 8, 1901.) 

ADMISBIOIf to Bail— Jubibdiction. 

Where appeal has been taken from décision of a fédéral court dls- 
cbarging wrlt of ha béas corpus, and pending lt the prisoner has been 
remanded to the custody of state offlcers, as authorized by Suprême 
Court Rule 34, such fédéral court has no jurisdlction to entertain mo- 
tion to admit to bail.i 

Roger U. Sherman, for writ. 
Harvard S. Gans, opposed. 

LACOMBE, Circuit Judge. The writ of habeas corpus îs dis- 
missed, and prisoner remanded to custody from whence he came. 

(October 26, 1901.) 
Rule 34 of the suprême court provides : 

"Pending an appeal from the final décision of any court or Judge dls- 
charging the writ after it has been issued, the priscner shall be remanded 
to the custody from which he was taken by the writ, or shall, for good 
cause shown, be detained in custody of the court or Judge, or be enlarged 
upon recognizance," etc. 

Appeal has been taken from the décision of this court, and in 
conformity with the above rule the prisoner has been remanded to 
the custody, not of the United States marshal, but of the state 
officers. Inasmuch as the appeal removed the cause from this court, 
and the remand removed the prisoner, the court would seem to be 
functus officii. Whatever tribunal may or may not now hâve power 
to entertain motion to admit to bail, it cert,ainly is not the United 
States circuit court for the Southern district of New York, which 
no longer holds either the cause or the prisoner. 

Application denied. 

* Confllcting Jurisdiction of state and fédéral courts, see note to Louisville 
Trust Oo. v. City of Cincinnati, 22 C. 0. A. 356. 
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PAGE T. PROVIDENT SAVINGS LIFE ASSUR. SOC. 
(Circuit Court of Appeals, Fifth Circuit January 14. 1902.) 

No. i,oea 

Lira Ihsuranck— Contract— How Created. 

A receipt given by an agent of a life insurance company for the flrst 
premium on a policy cannot be held to hâve effected a contract of in- 
surance contrary to a provision of the application, taken eontemporane- 
ously, that no contract should be created unless the application was ac- 
cepted by the company. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Mississippi. 

J. R. Byrd & Olin C. Hunt, for plaintif! in error. 
Edw. Mayes and J. B. Harris, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The receipt for first premium, which is the basis 
of this suit, does not appear to hâve been given or issued by a duly- 
authorized agent of the Provident Life Assurance Society. If con- 
sidered as issued by a duly-authorized agent, and to be a binding 
receipt of the company, still it must be construed in connection with 
the application and the statements therein, and held to effect insur- 
ance upon the life of the applicant only in case the application was 
thereafter accepted by the society. 

The decree of the circuit court seems to be in accordance with the 
law and the facts of the case, and it is afnrmed. 



LA DOW v. NOETH AMERICAN TRUST CO. et al 

(Circuit Court, D. Oregon. December 28, 1901.) 

1. gttardian and ward— illegal sale —notice — record — principal and 
Agent. 

While plaintiff was a minor, owning the undivided one-half of certain 
land, his mother, who was his guardian, his brother (owning the other 
half), and another, conspired to raise money by mortgaging such land. 
The guardian petitioned to sell plaintiff's property, and a few days 
thereafter she, with the brother and third party, joined In a mortgage 
of such land. Nearly two months thereafter a pretenrted guardian's 
sale of plaintiff's interest was made to such third party, subsequently 
confirmed, and a guardian's deed to hlm made. He paid no considér- 
ation, and subsequently he, with plaintiff's mother and br ther, without 
considération, conveyed to another, who conveyed to defendant's son, 
who was her attorney in fact, and assumed a part of the mortgage, and 
afterwards conveyed to her. The évidence was indennite as to what, 
if any, considération was paid by defendant's scn, and also conflicting 
as to whether he was fully informed as to the nature of the transactions 
and of plaintiff's rights. The mortgage was subsequently adjudged in- 
valid by the suprême court of the state. Eelé, that defendant's son and 
grantor was chargea with notice that the pretended purchaser at the 
guardian's sale had joined in the mortgage before the sale, and that 
there was no necessity for both the m rtgage and sale to meet the 
mlnor's requlrements, as shown by the pétition for the sale, and that 
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by his asBumptlon of the mortgage he became a party to the illégal 
transaction. 

8. Same— Principal and Agent— Knowledge of Agent. 

Défendant being the grantee of her attorney in fact, ls bound with 
notice of ail he knew relating to the fraudulent character of the guard- 
lan's sale, and of plaintif!" s right, and hence such sale and subséquent 
conveyance should be set aside. 

On Rehearing. 

L Guardian's Sale— Mortgage Pbioh tq Purchase— Inference op Fraud 
—Recoud— Notice. 

Where a pretended purchaser at a guardian's ,sale ; pursuant to a 
scheme to raise money on the property, exécutes' a mortgage théreon 
before the sale, — it being understood that he will reconvey the property 
to the ward, but, lnstead, conveys to another, — the transaction is so 
unusual that a subséquent grantee cannot rely on the record as rebut- 
ting the lnference of fraud arlsing from the mortgage beipg so executed. 

8. Same — Fraud^- Abandonnent of Part of: Scheme. 

Where a pretended purchaser , at a guardian's sale, pursuant to a 

schenie td raise naoney on the property, exécutes a mortgage thereon 

before the sale, agreeing to reconvey, the fact that, instead of so recon- 

. veying,: he çonveys to another persoa»; does not purge* the sale of lts 

, fraudulent character. 

8. Bameî— EvipBNCE— Notice. . r 

Evidence leaves no room tô dbubt that a subséquent grantee clalmlng 
title through a fraudulent guardian's sale had full notice of the char- 
acter of the sale, and of the existtng rights of the ward In the property. 

John J, Balleray and Carter & Raley, for complainant. 

Raleigh Stott, for défendant Letitia Lombard. 

Geo. W. Hazen, for défendant North American Trust Co. 

BELLINGER, District "judge. Certain property, including that 
in dispute, belonged to Geo.. A. La Dow in his lifetime. La Dow 
died about May i, 1873, intestate, leaving a widow and two children, 
Frank La Dow and the plaintif Lewis McArthur La Dow, then 
about 4 months of âge. Thiereafter, and on September 12, 1889, 
the widow, Mattie La Dow, as guardian Of Lewis, who was then in 
his seventeenth year, petitioned the county court for an order au- 
thorizing the sale of certain property, including that in dispute. The 
pétition alleged the minority ofXewis, stating his âge to be 14 years 
or thereabout;' and it, allegeti facts showing the necessity for such 
sale> which was authorized by; the county court; Thereafter, and 
on November 14, 1889, the property of said minor, consisting of the 
undivided hàlf of lots 3 to ïo, inclusive, in block 8 in the town of 
Pendleton,, was. sold to one Charles B. Isaacs,'£of, the sum of $15,- 
000, whiçh sale was afterwards, and on JanuaPîT 8,. 1890,: confirmed 
by the county court. On the nth of the same month the widow, as 
guardian, executed her deed for the property sold to Isaacs. Prior 
to this sale, and on September 27, j8$9, Mattie A. La Dow (the 
widow and guardian), Frank Lâ : Dow, and Isaacs executed a mort- 
gage to the Conklin Trust Company upon said lots 3 to 10, inclu- 
sive, in said block 8, for $17,350. This mortgage was dated Sep- 
tember 1, 1889., : On March 13/1894, the same parties (Mattie A. 
La Dow,. Frank La Dow, and Isaacs) conveyed the mortgaged 
property to one James A. Howard' for the considération stated in 
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the deed, of $40,000. On the 2ist of January, 1895, Howard and 
wife conveyed an undivided half interest in lots 5, 6, 7, and 8 in 
said block 8, including the premises in dispute, to B. M. Lombard, 
for the expressed considération of $17,500. This sale was subject 
to one-half of the Conklin mortgage. Thereafter B. M. Lombard 
conveyed the interest so acquired to Letitia Lombard, défendant 
herein. Howard and Letitia Lombard divided the property so held 
in common; the latter taking the west 27 feet of lots 7 and 8, the 
premises in dispute, and assuming $1,500 of the Conklin mortgage. 
It is conceded, or at least not disputed, that the guardian's sale was 
an expédient to secure a loan upon the property by means of a 
mortgage executed by the purchaser, who did not pay any consid- 
ération for the guardian's deed to him. Neither did Howard pay 
anything for the property. His interest in what was done grew out 
of an understanding by which he was to hâve some interest in the 
property for services in collecting rents, paying taxes, and interest 
on the mortgage. Both Isaacs and Howard understood that a 
mortgage on the property was the thing to be efïected by the guard- 
ian's sale. The purchaser at the sale was to mortgage the prop- 
erty, and then reconvey to the parties in interest. Instead of doing 
this, the property was conveyed to Howard to manage; and there- 
after a portion of it was conveyed to Lombard, in the expectation 
that Lewis McArthur La Dow's equity could be satisfied by the 
transfer to him of certain "back lots." At least, this is the effect of 
Howard's testimony. Howard testifies that he thinks he talked to 
Lombard before the latter's purchase about his understanding that 
the guardian's sale was a step towards mortgaging the property, 
and that Lombard said the record of the property was ail right. 
B. M. Lombard dénies explicitly any conversation with Howard such 
as is detailed, and he dénies any knowledge of the so-called equities 
of young La Dow, and states that his knowledge of the title was 
derived from his examination of the record. He knew of the Conk- 
lin mortgage, and assumed one-half of it. He is charged, therefore, 
with notice that Isaacs, through whom he claimed, had joined in the 
mortgage before he became a purchaser at the guardian's sale. It 
was apparent that there was no necessity for both a mortgage and a 
sale. The necessity for money to meet the minor's requirements, 
as shown by the pétition upon which the order of sale was made, 
was met by the loan which the mortgage secured. This fact, and 
the fact that Isaacs' mortgage anticipated his title, tend to show that 
the sale was a mère device to efïect the mortgage. Lombard assum- 
ed a part of the mortgage debt. To the extent of the minor's in- 
terest, an illégal claim was, in efïect, paid by him out of the minor's 
property. He thus voluntarily became a party to the mortgage 
transaction, by which a lien forbidden by law was attempted to be 
fastened on complainant's property. The mortgage ha s since been 
adjudged invalid by the suprême court of the state ; and the défend- 
ant Lombard, in the briefs filed in her behalf, seems to assume that 
the obligation to pay a part of the mortgage debt, which was a con- 
sidération in the purchase relied upon, has been discharged by the 
adjudication, so that she is, upon the contention made in her behalf, 
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benefited by the illégal mortgage at complainant's expense, since 
it must be presumed that the considération in the purchase was di- 
minished by the amount of the illégal lien assumed by the purchaser. 
The défendant Lombard is the mother of B. M. Lombard, and was 
represented by the latter as her attorney in fact, and she knew ail 
that her attorney knew. The parties to the transaction in question 
may hâve intended nothing wrong, in point of morals. They did, 
however, attempt a légal wrong, in attempting to accomplish by in- 
direction a thing which the law does not permit. Moreover, what 
was done does not appear to hâve been of advantage to the interest 
affected. Lombard testifies that he paid $1,000 and conveyed some 
50 or 60 suburban town lots in considération of the purchase in 
question. Howard hésitâtes to say that anything was paid. To the 
direct question as to whether Lombard paid any money, Howard 
says: 

"Well, that is a hard question to answer. In one -way he did. In an- 
other way he did not." ■ 

And when requested to explain, he says : 

"Well, Judge, I would hâve to détail a trade hère that vrould take m" a 
half a day to explain ft. * * * We made so inany settlements and trades 
baek and forth, that It would be hard to say whether he paid anything of 
value or not, and, If he did, how much." 

Howard finally admits, however, that he thinks he got $1,000. 
He received 50 or 60 suburban lots, which he mortgaged for $500 
through Lombard, and whether he gave them ail up for the mort- 
gage, of' got a small equity out of them, he cannot state. Howard 
further testifies that thére was $660 in the bank in his name, which 
had been deposited under the contract with the mortgage company ; 
that one-half of this sum was turned over to Lombard to pay inter- 
est on the Conklin mortgage and insurance on the La Dow Block. 

I am convinced that the interests of the complainant were not 
advanced, but were prejudiced, by the mortgage-sale transaction, 
and that there are no equities in favor of Lombard or his grantor 
in the premises, and it is against equity that Lombard should be 
permitted to profit at the expense of complainant by reason of the 
illégal mortgage which the sale was intended to efïect. 

The complainant is entitled to the relief prayed for, and it is de- 
creed accordingly. 

On Rehearing. 
(January 29, 1902.) 

J. J. Balleray and Charles Carter, for plaintif?. 
George Stout and Pipes & Tifït, for défendants» 

BELLINGER, District Judge. The facts in this case are stated 
in the opinion heretofore rendered on the final hearing. The péti- 
tion for rehearing argues the légal questions involved in the case, 
about which there is no controversy, at some length. As to the 
fact that Isaacs executed the mortgage to the minor's property 
before the guardian's sale at which he pretended to get title, and that 
Lombard assumed a part of the mortgage in the purchase of the 
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minor's interest, it is argued that no other inference can be drawn 
than that Isaacs meant to procure title, and may hâve had an under- 
standing or agreement with the guardian that he would bid for the 
property at the guardian's sale when it should occur, and that, if such 
inference should be held sufflcient to put Lombard on inquiry, the 
inquiry, if followed, would only lead to the record. It is claimed that 
the record was examined by Lombard, and rebutted whatever infer- 
ence of fraud there may hâve been arising from the mortgage, and 
that this was as far as Lombard was required to go, and that there 
was no other source of information to which he could go ; that the 
existence of a device to mortgage the property through the means 
of a sale was rebutted by the fact that Isaacs did not deed the prop- 
erty back after the mortgage, as he had agreed to do ; that the con- 
veyance by Isaacs to a third person was an abandonment of the 
device ir. question ; and that the possession of Howard, Isaacs' 
grantee, points away from the fraud to bona fides in the transaction. 
The pétition then discusses the inferences drawn by the court from 
the facts stated, and argues from the testimony that Lombard bought 
the property in question in good faith and for a valuable considéra- 
tion. It may be that the record facts in the case are not sufficient 
to charge Lombard with notice of a scheme to circumvent the law 
and incumber the minor's property ; but if, as seems to be conceded, 
thèse facts might warrant an inference that Isaacs meant to procure 
title. and perhaps that he had an agreement with the guardian that 
he would bid the property in at the guardian's sale, then the unusual 
circumstances so interred were suggestive, at least, of the truth in 
the premises. It is needless to say that there can be no such assur- 
ances of title at a future guardian's sale as will authorize a mortgage 
in advance of the sale. It is quite true that a grantor's covenant of 
warranty will operate to convey an after-acquired title, but it is not 
true that the practice obtains of mortgaging or selling land that the 
grantor does not claim to own. Such a transaction would be un- 
usual, and, if it has occurred in a case that admitted of some binding 
agreement for a title in advance, I doubt if it has ever been heard of 
where the title was to corne through a judicial sale. Concède, then, 
that there was enough to suggest to Lombard that Isaacs mortgaged 
the plaintifï's property under an agreement with the guardian that 
the property was to be sold at guardian's sale, and that he (Isaacs) 
should become the purchaser ; does this lead to nothing, or, as is 
argued in the pétition, does it lead away from the truth? If it does 
not conclusively prove, at least does it not warrant the inference of, 
concerted action between Isaacs and the guardian to efïect a mort- 
gage by the means of a sale ? The argument that if there was such 
a device the failure of Isaacs to deed the property back, as he had 
agreed to do, and his conveyance to another, was an abandonment of 
the device, assumes that what would otherwise be a fraudulent ex- 
pédient is made proper and lawful by the bad faith of one of the 
parties to the transaction ; that Isaacs, having gone into a scheme to 
efïect an illégal mortgage by a guardian's sale upon an agreement to 
reconvey, could purge the sale of its fraudulent character by keeping 
the property, instead of keeping his word to restore it. If it is not 
113 F.— 2 
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conceded, it is conclusively proven, that the sale in question was a 
mère device to efïect a mortgage; that Isaacs paid nothing for the 
property, and was to reconvey it, the mortgage scheme being con- 
summated. Isaacs testifies that he purchased the property in ques- 
tion at the guardian's sale at the request of complainant's uncle and 
mother, the latter being his guardian; that the guardian's sale was a 
mère form ; that he did not purchase the property, but went through 
the form of a purchase, "just for the purpose of putting that mort- 
gage on it" ; that it was understood beforehand that he was not to 
pay anything, and that he did not pay anything, — "never paid a cent" ; 
that he was to turn the property back to the complainant after the 
mortgage was made, and he does not remember just how it was fixed 
up. Isaacs, as a matter of fact, joined Mrs. La Dow in a convey- 
ance to Howard, from whom B. M. Lombard acquired it. Howard 
does not appear to hâve paid anything for the property. His rela- 
tion to it seems to hâve been that of a mère agent or trustée, to man- 
age the property, and pay for it out of the proceeds of a sale when 
he should make one. His testimony is important as to B. M. Lom- 
bard's knowledge of ail facts afïecting the title he was acquiring, 
and of the character of payments made by him for the property. 
Howard says that, if he remembers correctly, the whole matter of 
title was talked over with B. M. Lombard, and especially the matter 
of Lewis La Dow's having some equity in the property, or possible 
equity; that he thinks the character of the equity was discussed; 
that he (the witness) knew that the object of the guardian's sale was 
to mortgage the property, and he thinks he talked to Lombard about 
that, and his recollection is that Lombard said the record of the 
property was ail right; that he (the witness) had received some 
back lots, and he talked with Lombard about fixing the matter with 
complainant by giving him those back lots ; that witness and Lom- 
bard discussed the matter, and concluded that when complainant 
became of âge he (complainant) would be willing to quitclaim the 
property if he received those back lots. Howard seems to be as well 
disposed toward one side as the other. His statements with référ- 
ence to conversations with Lombard are cautious, but they are ex- 
plicit enough to make it clear that B. M. Lombard knew ail there 
was to know about the title he was dealing with, and I hâve no 
doubt of the truthfulness of the witness. B. M. Lombard is by 
profession a lawyer, and he is a real estate dealer. He was im- 
pressed with the binding character of the record. He relied upon 
that. But his eyes were open. He saw and heard and knew the 
facts out of which the record grew. He could not ignore the in- 
formation he received from Howard in their many conversations on 
the subject. If B, M. Lombard was relying on the probate record, 
he Was also hoping to extinguish complainant's right or "equity," 
and to get his deed. What did he want this deed for? What was 
Lewis' equity, which had been so fully talked over between Howard 
and B. M. Lombard? Moreover, consider what Howard says as 
to what B. M. Lombard paid for this property. The transaction 
is so involved in the ramifications of a trade that the witness can- 
not tell whether, as a net resuit, he got anything or not. He ad- 
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mits that Lombard paid him $i,ooo, and that he got something 
out of 64 outside town lots traded to him by Lombard, and handled 
and disposed of by the latter. The story of thèse suburban lots, 
six miles from Portland and two miles from the Willamette river, 
and ofLombard's connection with them after the sale, shows the 
complaisance of Howard, and makes it easy to understand his in- 
ability to tell whether he finally, at the end of a trade with Lom- 
bard that it would take him a half a day to explain, got anything 
or not. B. M. Lombard dénies the statements of Howard as to 
conversations respecting Lewis La Dow's rights and equities. Mr. 
Wade, cashier of the First National Bank at Pendleton, testifies to 
conversations had with B. M. Lombard and Howard together, in 
which they said "that a part of the considération and trade, and the 
understanding throughout, was that, when this had been settled up, 
that Lewis La Dow was to get the back lots, but they felt very 
confident that they were getting the property cheap at that." This 
witness further testifies that he would not be "real positive," but 
that he is "morally certain," that Lombard told him "that he was 
fully aCquainted with ail the conditions that existed." This testi- 
mony is strongly corroborative of Howard's testimony, and it leaves 
no roorri to doubt that Lombard knew ail about the rights of Lewis 
La Dow in the premises, and that he relied on his ability to get 
the latter's deed by the transfer of the back lots ; that he had traded 
to Howard a lot of worthless so-called town lots, and could afïord 
to take chances as to complainant's interests. He felt, as Wade 
testifies, "very confident that they were getting the property cheap 
at that." John D. Wilcox corroborâtes Lombard, but there are 
portions of his testimony which show that his. memory is indistinct 
in important particulars. He sold out or traded out his interest 
to Lombard, but so long a time had intervened, and the matter was 
so involved in "forty trades" that the witness testifies he had had 
with the latter, that he does not remember whether he got any cash 
out of it or not. 

The pétition for rehearing criticises the statement contained in 
the opinion heretofore rendered that the assumption by Lombard 
of the illégal mortgage was at complainant's expense. That statfr- 
ment was made upon the theory that Howard intended to account 
to the complainant for the property held by him, and for which 
he (Howard) appears not to hâve paid anything at the time the 
Lombard deal was entered into. Upon this theory, Lombard's 
agreement to pay an illégal demand against complainant as a part 
of the considération for the property taken — an agreement which 
he subsequently escaped through an adjudication thaï the debt was 
illégal — was at the expense of complainant's interest. If those con- 
cerned in the transaction did not intend to restore the fee of this 
property to the owner, then it must be admitted that, so far as he 
was concerned, it made no différence whether Lombard paid any- 
thing for it or not. And yet the fact remains that this property was 
conveyed, not sold, in order to effect a mortgage upon it, which 
the law did not permit ; and the party taking the title, with the un- 
derstanding that he should reconvey it after the mortgage was exe- 
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cuted, Conveyed ît to a third person without considération outsîde 
of the mortgage, and manifestly to protect the mortgage. There 
was no other considération for thèse conveyances than the mort- 
gage. j3o that what Lombard assumed of the mortgage for which 
complainant was not liable was at the expense of the property and 
of complainant's interests. There are no disguises that can con- 
ceal the fact that when a man takes property upon an agreement 
to pay, and thereafter avoids payment, he gets to that extent some- 
thing for nothing, and when he does this it is usually at the expense 
of the owner of the property so acquired. 
The pétition for a rehearing is denied. 



BROWN v. WORSTER. 

(Circuit Court, B. D. Pennsylvania. February 7, 1902.) 

L Time of Takino Testimony— Enfoecement of Rule. 

Rule 69, limiting the tlme wherein testimony may be taken to three 
months after the case ls Issued, wlll be enforced unless by a written 
stipulation the parties agrée to a longer period, or, If no such agree- 
ment can be rèached, unless the court has extended the tlme on a proper 
application. 

& Cross-Examination— Objections. 

Where, in the takiug of testimony for use at a trial, Irrelevant or other»- 
wise improper cross-examination ls indulged In, the questions should 
ordinârily be answered, and the error dealt with as a question of costs. 

In Equity. 

Henry E. Everding, for complainant. 
George J. Harding, for respondent. 

J. B. McPHERSON, District Judge. Applications to extend the 
time for taking testimony in patent cases are so often made that it 
seems désirable both to Judge DALLAS and myself to express our 
views briefly on the gênerai subject. Rule 69, limiting the time where- 
in testimony may be taken to three months after the case is at issue, 
is habitually disregarded, — frequently, no doubt, by express or tacit 
agreement between the opposing counsel, — and this irregular prac- 
tice often results in difficulties from which the court is asked to extri- 
cate one or both of the offenders. We try to make an allowance 
for the pressure that a large practice entails upon a busy lawyer, 
and hâve, therefore, been libéral in our treatment of thèse applica- 
tions. But, when such motions are opposed, it is very difficult indeed 
for the court to décide what ought to be done, without taking up a 
great deal of time in going over the whole case in order to reach the 
proper point of view. We therefore ask the bar, especially in patent 
cases, to comply strictly with rule 69, unless it is clear to both sides 
that three months is too short a time. If this period is too short, we 
suggest that counsel by written stipulation — which we will recognize 
and adopt— agréé to a longer period. If no such agreement can be 
reached, the court will then act upon a proper application for exten- 
sion. When time has been apportioned under rule 67, we shall ex- 
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pect diligence, and further time will not be granted unless diligence 
appears. 

The présent application would be refused if it were not for the 
looseness of practice that has heretofore prevailed. The complain- 
ant has certainly not been diligent, and has not explained his delay ; 
but I do not wish to be strict without notice, and he is therefore al- 
lowed 10 days more (including February I7th) to complète his prima 
facie case. 

The motion to expunge or compel défendant to print the cross- 
examination as part of his own testimony is refused. The witness 
must answer cross-question 41. If irrelevant or otherwise improper 
cross-examination is indulged in, it can ordinarily be dealt with satis- 
factorily as a question of costs. In doubtful cases this, I think, is 
the proper course. Where the offense is clear, the court has ample 
power to stop it summarily. 



SLAUGHTER et al. y. LA COMPAGNIE FRANÇAISE DES CABLES 
TELEGRAPHIQUES. 

(Circuit Court S. D. New York. January 4, 1902.) 

L Contracts— Breach— Nominal Damages— Sfecifio Performance— Forkeb 
Judgment— Bar. 

Where, In an action for spécifie performance of a contract to lease 
telegraph Unes, the bill allèges that an action at law was brought on 
the contract, which resulted In a judgment for plalntlffs against de- 
fendant sustalning the contract and for nominal damages, such judg- 
ment ls not necessarily an absolute bar to a decree for spécifie per- 
formance, though a judgment for substantial damages might be. 

B. Same— Sfecific Performance— Object of Contract— Mutual Benefit. 
A contract recited that défendant owned an Atlantic cable and certain 
land telegraph Unes, and desired to obtaln a larger percentage of the 
telegraph traffle between the United States and Europe, and that plain- 
tiffs lntended to establish a new télégraphie System throughout the 
United States, and desired to obtain control of defendant's land Unes. 
It then provided for a lease of such land Unes to plaintiffs on certain 
work belng done withln a specifled time, and an Interchange of business 
and office facillties, there being no otber considération for the lease. 
Uelâ that, in the absence of a showing that plaintiffs hâve established 
any Unes or offices in the United States, and are in a position to receive 
or confer any beneflts from the interchange of trafic contemplated by 
the lease, spécifie performance should not be decreed. 

In Equity. 

C. Walter Artz, for plaintiffs. 
Edward K. Jones, for défendant. 

WHEELER, District Judge. This bill is brought for spécifie per-> 
formance of a contract dated July 14, 1896, between the plaintiff 
Slaughter and others to be thereafter associated with him, called 
"parties of the second part," and the défendant, called the "party 
of the first part," for a lease of its land lines between New York, 
New Haven, Hartford, Providence, Taunton, and the landing place 
of its cable for 99 years, which recites: 

"Whereas, the Compagnie Française des Cables Télégraphiques, hereinafter 
deslgnated as 'party of the first part,' desires to obtain a larger percentage 
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of the telegrapb trafflc between the United States and Europe; whereas, 
certain personè hereafter designated as 'parties of the second parf intend 
to establish a new telegraplilc System throughout the United States; where- 
as, the said parties of the second part are desirous of obtaining control of 
the land ljnes ; and franchises, rlghts, etc., as now in possession of the Com- 
pagnie Française des Cables Télégraphiques, party of the flrst part; whereas, 
it will be to : the mutual advan'tage of the parties hereto to so agrée that 
the cables and franchises and European offices of the party of the first part 
may be used in connection with the land Unes, franchises, and American 
offices of the parties of the second part: Theref ore lt is agreed between the 
parties hereto,. as follows." ; ' , : , 

— And provides for the exécution of the lease upon the fulfillment 
of either of thèse conditions : 

"That the said parties of the second part Shall within forty-five (45) days 
from the date of the exécution 1 ofthis agreement begin work on the repairs 
necessary to place the télégraphie ïineswhiçh are the subject of this agree- 
ment m condition to be used during the comlng fall and winter months, 
and vigorously prosecute the said work to its coinpletion, said work to be 
performed under the direction of the party of the first part, and not to 
cost more than ten thousand dollars. Upon the termination of the said work 
to thçt satisfaction qf the party; of the first part, the condition required shall 
be considéred fulfilled, and the lease ierein mentioned shall be exeented and 
delivered. At the option of the" parties 'of the second part they may pay 
the sum of ten thousand ($10,000)* flollars to the party of the first part, 
which sum shall be expended by the said party of the first part, in 
màkihg thé sâid Èëpairs. ! On pàymènt of the above mentioned sum of ten 
thousand dollars ($;|.0,0p0) the conditions required shall be fulfilled, and the 
lease herem mentioned shall be 'e^ecutèd and delivered!." 

And the contract further provïdëd: 

"Fifth. That this, agreement shali be null and yold unless wlthln forty- 
flve (45) days fjrom the date of lts exqeutjion the parties of the second 
part commence the work of repair$ as .herein provided, and within forty- 
five (45), dayâ from jts executic-n' pày . ; ^o the party of the first part any 
stim expended 'or agreed to be '.experijded not to exceed the sum of five 
thousand ($5,000) dollars in fie repairs herein contemplated." 

The lease \vas to provide: 

"That when the parties of the second part shall be duly established with 
Unes and office throughout the United States they will give exclusively to 
the party of the, fijrst part the messages coming to its, offices from Europe 
pr elsewhere,. whichiCan reach their destination over the cables of the party 
of the first part; and the party of the first part will reciprccally give to the 
parties of the second part ail trafic coniing by its cables for points reached 
by the Unes of the parties of the sçfcond part." 

No rent was, or was to be, provided for, and the advantages to 
accrue to the parties respectively were suçh as might arise from 
this interchange of traffic. The bill. sets put the option, and allèges : 

"(4) That subséquent to said 14tn day of July, 1896, the said William 
H. Slaughter assoejated with himself individuals, your orators herein, and 
on information, and belief that on or about the 28th day of August, 1896, 
dùly tendered the sum bf ten thousand dollars ($10,000) to the défendant in 
conformity witb the provisions of said ; contract, and in the exercise of the 
option àbove referred to.'* 

— without alleging that the plaiht'iffs had commenced the work of 
reconstruction, or that the défendant had done so for them under 
the cpntract, or that this tender was made within the 45 days, or 
that the plaintiffs h^ve in any mànner bécome established with Unes 
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and offices throughout the United States, or any part thereof, from 
which any advantages by the interchange of traffic contempiated 
could accrue to the défendant. The bill allèges that an action at 
law was brought in this court upon the contract, which resulted in 
a judgment on a verdict for the plaintiffs against the défendant sus- 
taining the contract, and for nominal damages. This may conclusive- 
ly show that the contract was not avoided by the failure to begin 
work or to exercise the option and pay or tender the $10,000 within 
the 45 days; but, if so, it also shows that the plaintiffs suffered no 
appréciable actual damages from the failure of performance that 
could be compensated for in money. The défendant relies upon this 
as an absolute bar to a decree for spécifie performance. The re- 
covery of substantial damages for a breach of the contract migbt 
operate as such a bar to enforcing it as a whole, but the recovery 
of nominal damages might not. However that may be, that judg- 
ment covers ail damages at law accrued to that time. Spécifie per- 
formance is not a matter of strict right, but of sound discrétion ; the 
contract should be one that can reasonably be carried out, and the 
party seeking that it be carried out capable of carrying it out. Mar- 
ble Co, v. Ripley, 10 Wall. 339, 19 L. Ed. 955. Without any lines 
and offices in the United States to receive or confer any benefits 
from the interchange of traffic contempiated by the lease, the plaintiffs 
do not appear to be so situated as to be capable of carrying out the 
lease, or to hâve any ground, in equity, for asking that the making 
of the lease be compelled. 
Demurrer sustained. 



COLUMBIAN EQUIPMENT CO. v. MERCAKTILE TRUST & DEIPOSIT CO. 

(Circuit Court of Appeals, Fifth Circuit. January 7, 1902.) 

No. 1,094. 

1 Equity — Référence for Accountikg. 

A complainant is not entitled to a référence for an accountlng, 
where the allégations of the bill are denied in the answer, until there is 
at least suffleient évidence to show the right to an accountlng. An order 
for an aceounting will not be made to enable him to înake out his case 
before thé master. 

2, Contracts — Right to Rescission — Contract with Trustée. 

Complainant corporation purebased a sfreet railroad from défendant, 
which held it as trustée for certain bondholders. Some time after com- 
plainant had made its first payment, and had gone into possession of 
the property, its board of directors passed a resolution assenting to 
the distribution by défendant of the payment made, and complainant 
subsequently made anotber payment. Beld that, in tbe absence of évi- 
dence that défendant still had in its possession any of the money, which 
It recelved solely as trustée, it was not subjeet to a suit by complain- 
ant to rescind the contract and recover the money paid thereon. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This is a suit in equity by the appellant, a corporation under the laws of 
West Virginia, against the appellee, a corporation under the laws of Mary- 
la ad. In the year of 1888 the East Birmingham Land Company executed a 



24 113 FEDERAL REPORTER. 

mortgagre on Its property to the appellee, as trustée, to seeure $50,000 ol 
bonds. In 1891 the same land company, after changing its name under an 
act of the législature, executed a second mortgage, covering its railway prop- 
erty, to seeure an indebtedness of $37,500, subject, however, to the first 
mortgage. Default was made in the payment of the second mortgage, and 
the trustée therein named soid the property in July, 1891. Webb and Tomp- 
kins became the purchasers, and under an act of the législature of Alabarna 
they organized a corporation known as the "Birmingham & Gâte City Street 
Railway Company." The latter company then held the property subject to 
the flrst mortgage. The Birmingham & Gâte City Street Railway Company 
made a eontract with the appellee whereby the former company, in consid- 
ération of the appellee's refraining from making a sale of the property for 
default under the flrst mortgage, agreed to convey its railway property to 
the trust company on the lst day of August, 1894. On the 29th of October, 
1894, the appellant and appellee made an agreement by winch the appellant 
purchased the said property from the appellee for the sum of $51,000. This 
agreement was made by the appellee with the consent and for the benefit 
of the bondholders under the flrst mortgage. Later, on February 11, 1895, 
the appellant and appellee made a more formai agreement of purchase and 
sale, and the appellant thereupon went into possession of the property. The 
sale, as stated in the first agreement was on the following terms: Cash 
payable November 15, 1894, $3,000; cash payable February 15, 1895, $3,000; 
and cash payable within 18 montbs from November 15, 1894, $45,000,— in 
ail, $51,000; the deferred payments to bear interest at the rate of 6 per 
cent from November 15, 1894. The entire purchase money was not in excess 
of a sum suffident to pay on" the bonds with interest secured by the first 
mortgage. The appellant paid $6,000 of the purchase money. When the 
last payment of the purchase money became due, amounting to $45,000, the 
appellant failed to pay it It claimed to hâve discovered defects in appel- 
lee's title, and that it had been deceived, etc. The appellee flled its original 
bill to foreclose the flrst mortgage, and caused the property to be placed in 
the hands of a reeeiver. The appellant, the Columbian Equipment Com- 
pany, was made a party défendant to the bill. A final decree was rendered 
foreclosàng the mortgage, and the property was sold under that decree. In 
the meantime the cross bill under considération had been flled, and the 
decree on the original bill foreclosing the mortgage was without préjudice 
to the rights asserted in the cross bill. The claims asserted in the cross 
bill were left for future considération. The cross bill sought a rescission 
of the agreement between the parties whereby it purchased the property, 
because the eontract was void as beyond the corporate powers of the con- 
tracting parties and upon allégations of fraud. The appellee, as défendant 
to the cross bill, flled an answer thereto admitting the eontract of sale, but 
denying the other averments of the bill. The case was tried on its merits, 
and on May 28, 1901, a final decree was rendered dismissing the cross bill. 
Thereupon the Columbian Equipment Company appealed to this court, and 
assigns nine errors, ail based on the action of the court in dismissing the 
cross bill, and asserting that, the agreeinents between the appellee and 
appellant having been ultra vires, the cross complainant was entitled to 
relief. 

H. D. Hotchkiss (John F. Martin, on the brief), for appellant. 
A. H. Taylor (Albert Latady and J. Peirce Bruns, on the brief), 
for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The cross complainant and appellant asserts 
two claims against the appellee: (i) A claim for $6,ooo purchase 
money, which it paid on the eontract of purchase; and (2) $3,500, 
which it allèges it expended in improvements and betterments on 
the property. We first consider the latter claim. 
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It is alleged in the cross bill that "while in possession of said rail- 
way property" the cross complainant "expended in improvements 
and betterments thereon the sum of $3,500." The answer of the 
appellee dénies this averment. No évidence is ofïered on the sub- 
ject. It prayed that a lien may be declared on the property men- 
tioned in the cross bill for the amount so expended, and for a réf- 
érence to a master to ascertain the amount, and for a personal de- 
cree against the appellee. The bill does not show how the $3,500 
was spent; that is, what improvements were made, or what invest- 
ment of it was made. Conceding that it is sufHciently alleged that 
it was used in "improvements or betterments" without stating the 
facts, there should hâve been some évidence ofïered to sustain thè 
averment. A référence will not be made to state an account without 
some évidence to show the necessity for the accounting. An order 
for an accounting is not made to enable the complainant to make 
out his case» before the master. There must be, at least, sufficient 
évidence to show the right to demand the accounting. Railroad Co. 
v. Williams, 94 Va. 422, 26 S. E. 841. There not being sufficient 
évidence as to this claim to require the court to make a référence, 
there was certainly not enough to authorize a decree for this sum 
in favor of the cross complainants. 

The other claim in the cross bill is for the sum of $6,000 paid on 
the purchase money. Three thousand dollars, it is alleged, was paid 
"at or about the date of said contract, and the further sum of $3,- 
000 principal, with interest accrued, upon the I5th day of February, 
1895." A written agreement is in évidence that the cross complain- 
ant "earned $5,604 through the opération of the property while in its 
possession." It is not stated in the agreement whether thèse earn- 
ings were gross or net. Allowing a crédit on the $6,000 for thèse 
earnings would leave a balance of $396. 

The appellee received this purchase money in trust for distribu- 
tion. It had no claim to the money except as trustée. The board 
of directors of the appellant, at an adjourned meeting on February 
g, 1895, "resolved that the Mercantile Trust & Deposit Company 
are hereby authorized to make such disposition of $3,000 heretofore 
paid by this company as a part purchase price upon said property, 
and held in trust by them, as they may see fit in accordance with 
said agreement." It is not shown that the appellee has not made a 
légal disposition of the money. It is not shown that it retained any 
part of the $6,000 of purchase money. The appellee, we think, was 
authorized by the conduct of the appellant to distribute the funds. 
On the pleadings and évidence we could not présume that it was 
holding the money at the time this litigation began. Thèse consid- 
érations would dispose of the case, we think, even if it be conceded 
that the contract was ultra vires, — a question we do not décide. 

After a careful considération of the oral and printed arguments in 
behalf of the appellant, we are of opinion that the circuit court did 
not err in dismissing the cross bill. The decree is affirmed. 
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SPOOB T. BOARD OF STJF'RS OF RIVERSIDB COTJNTT et al. 

(Circuit Court, S. D. California. January 6, 1902.) 

Costs— Taxation— Time for Filing Memobaudum. 

Under the rule of the circuit court for the Ninth circuit which re- 
quires a party in whose favor a judgment or decree is rendered, and 
who daims costs, to file and serve a mémorandum of his costs and dis- 
bursements within flve days after rendition of the verdict, cr "after 
notice of the décision of the court," and which further provides that 
"notice of a décision may be by the présence of the attorney or solicitor 
at its announcement, or by written notice from the clerk of the court, 
or the attorney or solicitor of the adverse party," the flve days do not 
bégin to run in an equity case until notice has been received in one of 
the three ways specifled. It is not sufficient that the solicitor had 
actual knowledge of the décision, or that his clerk or représentative was 
présent at its announcement. 

In Equity. » 

Wm. J. Hunsaker, for complainant. 

R. H. F. Variel and Otis & Gregg, for défendants. 

ROSS, Circuit Judge. This is an appeal from the refusai of the 
clerk to disallow and strike from the files the défendants' mémo- 
randum of costs. The suit was one in equity, the décision of which 
was announced by the court in a written opinion delivered and 
filed on the 26th day of August, 1901, — being à day of the July 
term, iooi, of the court, — an entry of which décision was on that 
day entered by the clerk in the minutes. The facts in respect to 
the matter are agreed to by the respective parties, and are as fol- 
lows : On August 22, 1901, the clerk mailed a letter addressed to 
Mr. R. H. F. Variel, one of the solicitors for the défendants, stat- 
ing that the court would on August 26, 1901, at 10:30 o'clock a. m., 
render its décision. At the time of the mailing of the letter and 
of the reridition of the court's décision, Mr. Variel was absent from 
the city where the court is held; but his clerk, Mr. Mellette, who 
was in charge of his office and business, opened the letter, attended 
court at the time therein mentioned, as the représentative of Mr. 
Variel, for the purpose of hearing, and did hear, the décision of 
the court, i Mr. Mellette thereupon wrote Mr. Variel, informing him 
of the rendition of the décision, which letter was received during 
Mr. Variel's absence. The latter returned to the city about Sep- 
tember 15, 1901. The final decree in the suit was filed and entered 
September 28, 1961, and the mémorandum of costs in question was 
served and filed October 2, 1901. 

The contention on the part of the complainant is that the de- 
fendants waived and lost their right to costs because of their fail- 
ure to serve and file the mémorandum within the time required by 
rule 17 of this court, which is as follows: 

"The party in whose favor a judgment at law or decree in equity is 
rendered, and who claims his costs, shall, within flve days after the rendi- 
tion of the verdict, or after notice of the décision of the court, référée, or 
commissioner— or, if the entry of judgment or decree on the verdict or dé- 
cision is delayed by order of the court, then before such entry is made — ■ 
deliver to the clerk of the court, and serve on the attorney or solicitor of 
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thé adverse party, îa copy thereof, together wîth a notice of application to 
hâve the same taxed, a mémorandum of his costs and necessary dlsburse- 
ments in the action or proceeding. » * * Notice of a décision may be 
by the présence of the attorney or soliciter at its announcement, or by 
written notice from the clerk of the court, or the attorney or solicitor of the 
adverse party." 

It will be noticed that the time of the party in whose favor a de- 
cree is rendered begins to run, not from the date of the entry 
of the decree, but from "notice of the décision of the court." It 
is not denied that the décision in a suit in equity, within the mean- 
ing of the rule, consists of the written opinion of the court and the 
entry in the minutes ; and, did the rule of the court not specify the 
manner in which the notice of the décision may be given, it would 
be very clear that actual notice thereof by the solicitor for the 
party in whose favor the decree was rendered would be, as held 
by the suprême court of California in Mullally v. Society, 69 Cal. 
559, n Pac. 215, and other cases cited by complainant's counsel, 
sufficient. But rule 17 of this court, unlike the provisions of the 
statute of California referred to in the California cases cited, does 
provide how the notice may be given, to wit, "by the présence of 
the attorney or solicitor at its announcement, or by written notice 
from the clerk of the court, or the attorney or solicitor of the 
adverse party." Prescribing, ex industria, as the rule does, how 
the notice may be given, it is not reasonable to conclude that it 
was thereby intended that any other method shall be sufficient. 
Otherwise, there would be no occasion for any spécifie provision 
in respect to notice at ail. Without it, the requirements of the 
rule would hâve been substantially similar to the California stat- 
ute upon the subject, under which actual notice, however derived, 
would be sufficient to start the time running. As the rule stands, 
I think that one of the three methods prescribed is essential for 
that purpose. As it is conceded that no written notice of the dé- 
cision was given, this view disposes of the matter, unless it be, as 
is contended on behalf of the complainant, that Mellette's présence 
was that of the solicitor in whose employment he was. The rule 
does not say that the notice may be by the présence of the solicitor 
or his clerk or other représentative, but by the présence of the 
solicitor, whose présence at the time of the announcement of the 
décision the rule treats as the équivalent of a written notice, but 
does not, I think, under a fair reading of its language, attribute 
that effect to the présence of any one else. 

The order appealed from is affirmed. 



UNITED FTATES SAVINGS & LOAN CO. r. HARRIS et aL 

(Oircult Court, E. D. Kentucky. January 27, 1902.) 

L Building and Loan Association — Loan in One State to a Corporatioh 
of Another — Place ov Payaient — Contract — Law Wiitcii Governs. 

Where a building and loan association incorporated iu Minnesota makes 
a loan to a member residmg in Kentucky, seeured by a mortgage on 
his real estate In the latter state, ail payrnents of interest and principal 
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to be made at the borne office of the association In the former state, 
tbe contract is govemed by the laws of Minnesota, 
8. SAME— USURY— -EVASION of Law. 

Where a contract of loan made between a building and loan associa- 
tion of one state and a résident of anotber state, and secured by mortgage 
on his real estate therein, is valid tmder tbe laws of tbe former state, 
but usurious under the laws of the latter state, the fact that the place 
of payment Is flxed at the home office of the association should not 
be construed as an évasion of the usury laws of the state where the 
property Is situated. 

8. Same— Fédéral Courts— Laws of State — Décisions of State Court. 

Under Rev. St. U. S. § 721, requiring the fédéral courts to be bound 
by and enforce the laws of the state in which the court is sitting, such 
a court is not bound* agalnst its own judgment, to follow the décisions 
of the hlghest court of such state, in determining the question as to 
what law governs a contract of loan between a building and loan as- 
sociation of one state and a member residing in the state in which the 
court is sitting, secured by mortgage on land in the latter state; the 
adjudications of the state court on the subject not being based on any 
local statute, or constltuting a rule of property situated wlthin the 
state, which the fédéral court is bound to follow. i 

4 Same— Contract Made Prior to Décision of State Court. 

Where a building and loan association makes a loan and takes a 
mortgage on land in another state, the contract being valid in the state 
of the domicile of the corporation, and after the loan is made the su- 
prême court of the state In which the land is situated décides, in a suit 
between other parties, that such contracta cannot be enforced in such 
state because usurious, a fédéral court in that state, in an action to 
foreclose such mortgage, Is not requlred to follow such décision when 
it believes the décision to be wrong. 

Beckner & Jonett, for complainant. 

Geo. B. Kinkead and Morton & Darnall, for défendants. 

COCHRAN, District Judge. Plaintif! is a Minnesota corporation, 
authorized to transact the business of a mutual building and loan 
association according to the usual plan of operating such institutions. 
July 30, 1892, défendants, résidents of Kentucky, subscribed for 60 
shares of stock, of par value of $100 each, to be paid for in monthly 
installments of 60 cents per share. August 30, 1892, they borrowed 
$3,000, and gave their note therefor, bearing 6 per cent, interest, 
payable monthly, secured by mortgage on certain real estate, and by 
collatéral assignment of 30 shares 'of said stock. The other 30 they 
assigned to it absolutely, as premium for the loan, and thereupon 
those shares ceased to exist, save as a measure of the monthly in- 
stallments of premium. To the extent of the 30 shares assignée! as 
collatéral security, they were entitled to participate, proportionately 
with the other stockholders, in the net earnings of the company. 
Their portion thereof was not payable to them in cash, but was to 
be applied in maturing the stock, and upon its maturity they had a 
right to hâve their loan canceled and mortgage released. Ail other 
borrowers were upon the same footing exactly, and the only différ- 
ence, as to nonborrowers, was that upon maturity of their stock, 
they were entitled to payment of same in cash. After lapse of three 

1 State laws as rules of décision In fédéral courts, see notes to Grlffin v. 
Wheel Co.. 9 G. C. A. 548; Wilson v. Perrin, 11 C. C. A. 71; Hill v. Hite, 28 

a c. a. 55a 
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years from date of loan, défendants had the option to pay it and ac- 
quire the status of a nonborrower, and, if they failed to meet in- 
stallments of dues, premiums, or interest for three months contin- 
uously, plaintiff had the option to close their account on a stipulated 
basis, and sue for balance due. Défendants paid the installments of 
dues, premium, and interest as they became due, with more or less 
regularity, and some fines for tardiness, until June, 1896, when they 
ceased paying entirely. Plaintiff admits that up to that time défend- 
ants paid in ail $1,797. Défendants contend that they paid $1,899. 
December 3, 1896, plaintiff exercised its option to close the account, 
and on December 8, 1896, ascertained the amount due it to be 
$3,158.90, for which, with interest from that date, this suit was 
brought. If the transaction had been a loan of money, and nothing 
more, and the payments made had been applied on the loan in ac- 
cordance with the principle in partial payments, it would hâve been 
reduced to an amount under $2,000, instead of having $158.90 added 
to it. This bad showing is attributed by plaintiff to losses caused 
by shrinkage in value of real estate taken in satisfaction of loans, by 
the refusai of the courts of certain states, including Kentucky, to 
enforce its contracts as made, and by légal expenses in foreclosure 
suits. The défense is that the real nature of the transaction between 
plaintiff and défendants was a loan of money, pure and simple, and 
ail else in its form, other than that, was an artifice to cover usury, 
and that tlierefore the amount due from défendants to plaintiff should 
be ascertained on that basis. This défense présents a question in the 
choice of laws. It does so because the transaction involved herein 
contains éléments belonging to two separate jurisdictions, to wit, the 
states of Kentucky and Minnesota, and the laws of those jurisdictions 
as to transactions of a similar character, entirely local, are différent. 
The real estate mortgaged is situated in Lexington, Ky. Possibly 
défendants' contract was made there. The suprême court of Ten- 
nessee, however, has held that an exactly similar contract of another 
with plaintiff, made under somewhat the same circumstances, was 
made in Minnesota. Loan Co. v. Miller (Tenn. Ch. App.) 47 S. W. 
17. And certain of the fédéral circuit courts hâve held that similar 
contracts of others with other associations, made under somewhat 
the same circumstances, were made in the states where the offices of 
those associations were located. Association v. Bedford (C. C.) 88 
Fed. 7, 12; Mcllwaine v. Iseley (C. C.) 96 Fed. 62, 68; Investment 
Co. v. Alexander (C. C.) 96 Fed. 870, 872, 873. But it is not essen- 
tial to dispose of this question in this case. On the other hand, de- 
fendants' contract was to be performed in Minnesota by the payment 
of the installments of dues, premium, and interest at its office in St. 
Paul, or at that of its trustée in Minneapolis. The différence in the 
laws of thèse two jurisdictions is this : By the law of Minnesota, as 
to such a transaction entirely local, its real nature and form square, 
and the contract, as made, is valid in ail its parts. In the case of 
Association v. Lampson, 60 Minn. 424, 62 N. W. 545, Start, C. J., 
Baid : 

"The respondent, then, upon this appeal, is to be regarded as a mutual 
building and loan association, doing a local business, and as such it is not 
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eubject to the usury laws of this state by reason of excess of premlums 
contracted to be paid by its members to lt on a loan to tbem over the rate of 
Interest permitted by law. * » * But to entitle mutual building and loan 
associations to the beneflt of this exemption from the usury laws, they must 
conduct their business in good faith, and loan their funds only to bonà fide 
members. They cannot loan their funds to strangers upon usurious terms, 
practically exclude them from participating in the advantages and profits 
of the mutual System in which outlay and return are intimately blended, 
and tnen clalm the beneflt of the statute as a cover for the transaction. 
Othérwise they would become simply associations of legalized usurers, avail- 
lng themselves of the privilèges and exemptions of the statute intended only 
for strictly mutual building and loan associations." 

This is in accordance with the law of a large majority of the juris- 
dictions of this country. By the law of Kentucky, as to such a trans- 
action entirely local, it is nothing more than a loan of money at a 
usurious rate of interest, and the contract as made is not enforceable. 
Authorities which may be cited as so holding are as follows, to wit: 
Herbert v. Association, il Bush, 296; Gordon v. Association, 12 
Bush, 110, 23 Am. Rep. 713; Association v. Johnson, 88 Ky. 191, 10 
S. W. 787, 3 L,. R. A. 289; Simpson v. Association, 101 Ky. 496, 41 
S. W. 570, 42 S. W. 834. In the Herbert Case the loan was to a 
member of the association, but upon its being made he ceased to be 
such, and his sole relation thereto thereafter was that of a debtor. 
In the Gordon Case the loan was to a stranger. In the Johnson and 
Simpson Cases the loans were to members who continued to be such 
after becoming borrowers, and borrowers and nonborrowers shared 
alike in the earnings and losses of the institution. The décisions in 
the two former cases, though not relevant, had much to do with shap- 
ing the décisions in the two latter. In the Johnson Case, Pryor, J., 
said: 

"A loan to members at the légal rate of interest, with reasonable dues 
for the maintenance of the organization, could not be held usurious; but 
such power as ls conferred on the corporation in this case, or upon its mem- 
bers, in the loan of money evidenced by the transaction in question, devests 
the appellant of its benevolent character, and converts lt into an organiza- 
tion under the forms of law for the purpose of fllling its treasury by impos- 
ing oppressive burdens on its members, who hâve been soli cited to become 
the objects of its benevolence." 

And in the Simpson Case, Hazelrigg, J., said : 

"This court bas had under. considération the relation of the member who 
had obtained money on his stock in thèse associations bore to the associa- 
tion, and we hâve invariably held that relation to be a borrower of money, 
merely." 

As before stated, this distribution of the éléments of the transac- 
tion involved herein between the two states named, and this dif- 
férence between their laws as to transactions of a similar character, 
entirely local, nécessitâtes a choice by this court between those laws, 
as to which shall control it in disposing of the défense made herein. 
Before making such choice, however, it has to be considered whether 
the court is free to act in accordance with its own judgment, and, if 
so, which law should be chosen. The latter considération will re- 
ceive attention first. If this were a case of an ordinary obligation 
to pay money and interest thereon, made in Kentucky, but payable 
in Minnesota, and without any mortgage to secure it, the interest 



ONITED STATES SAVINGS & LOAN CO. V. HARRI3. 31 

agreed to be paid would be upheld, if valid under the law of Minne- 
sota. In the case of Andrews v. Pond, 13 Pet. 65, 78, 10 L. Ed. 
61, Mr. Chief Justice Taney said: 

"The gênerai principle in relation to contracta made In one place, to be 
executed In another, is well settled. They are to be governed by the law 
of the place of performance, and, if the interest allowed by the laws of the 
place of performance is higher than that permitted at the place of the con- 
tract, the parties may stipulate for higher interest without incurring the 
penalties of usury." 

In the case of Miller v. Tiffany, 1 Wall. 298, 17 E. Ed. 540, Mr. 
Justice Swayne quotes this language with approval, and adds : 

"The converse of this proposition is also well settled. If the rate of in- 
terest be higher at the place of the contract than at the place of per- 
formance, the parties may lawfully contract in that case, also, for the higher 
rate." 

And in the case of Junction R. Co. v. Bank of Ashland, 12 Wall. 
226, 20 L. Ed. 385, Mr. Justice Bradley said: 

"With regard to the question what law is to décide whether a contract is 
or is not usurious, the gênerai rule is the law of the place where the money 
is made payable, although it is also held that the parties may stipulate in 
accordance with the law of the place where the contract is made." 

To the same effect are the cases of Scotland Co. v. Hill, 132 U. 
S. 107, 10 Sup. Ct. 26, 33 L. Ed. 261 ; Coghlan v. Railroad Co., 142 
U. S. ni, 12 Sup. Ct. 150, 35 L. Ed. 951. 

The fact that it was secured by mortgage on real estate in Ken- 
tucky would not make any différence. In the case of De Wolf v. 
Johnson, 10 Wheat. 367, 6 L. Ed. 343, suit was brought in Ken- 
tucky to enforce a mortgage on real estate therein, given to secure 
a note exequted, and perhaps payable, in that state. It was set up 
as a défense that the note was a renewal of another note, contain- 
ing usury. That note had been made and was payable in Rhode 
Island, but when given it was stipulated that it should be secured 
by conveyances of land in Kentucky, which seem never to hâve 
been made. The question was as to which state's law should gov- 
ern in determining the effect of usury in that note. Mr. Justice 
Johnson said: 

"With regard to the locality of the contract of 1815, we hâve no doubt 
that it must be governed by the law of Rhode Island. There is nothing 
that can raise a question but the circumstance of its making a part of the 
contract that it should be secured by conveyances of Kentucky land. But 
the point is established that the mère taking of foreign security does not 
alter the locality of the contract with regard to the légal interest. Taking 
foreign security does not necessarily draw after it the conséquence that the 
contract is to be fulfilled where the security is taken. The légal fulfillment 
of a contract of loan on the part of the borrower is repayaient of the money, 
and the security given is but the means of securing what lie bas contractée! 
for, which, in the eye of the law, is to pay where he borrowed, unless 
another place of payment be expressly designated by the contract. No 
tender would hâve been effectuai to discharge the mortgage, unless made 
in Rhode Island. On a bill to redeem, a court of equity would not hâve 
listened to the idea of calling the mortgagee to Kentucky in ordèr to receive 
a tender." 

The case of Miller v. Tiffany, supra, was a suit in the circuit 
court of thé United States for the district of Indiana to enforce a 



32 113 FEDERAL REPORTER. 

mortgage on real estate in that state given to secure a note signed 
thëre, but delivered, upon receipt of considération, in New York, 
and payable in Ohio. The interest stipulated for was Usurious, ac- 
cording to the law of New York, but not according to the law of 
Ohio. It did not appear how it was as to the law of Indiana. It 
was held that the validity of the stipulation was to be determined 
by the law of Ohio, where the note was made payable. 

Mr. Minor, in his work on Conflict of Laws (page 31), thus stat.es 
the law: 

"So, also, wlth respect to mortgages of land, though the mortgage itself 
must be sucb as will constitute a transfer of title under the lex situs, the 
question as to .whether the debt secured thereby (if contracted in another 
state) 1s a valid considération to support the m rtgage (for instance, whether 
it is ùsurious) is to be determined by the law which governs the validity of 
the debt" 

This would seem to be correct on principle. If a court will en- 
force an unsecured contract to pay interest because valid according 
to a foreign law, and thus render the obligor's real estate located 
within its jurisdiction liable to be subjected by exécution or other- 
wise to the payment of such contract, there would seem to be no 
reason why it should not subject same to the payment thereof in 
pursuance of a mortgage, if the mortgage has been properly ex- 
ecuted. The only significance that can be attached to a mortgage 
on real estate, in disposing of a question as to usury in the obligation 
to secure which it has been given, is as an aid in determining the 
place of performance when the obligation is silent on that point. 
Minor, Confl. Laws, p. 390; 2 Jones, Mortg. § 660. A limit, how- 
ever, must be put upon what has been said as to upholding a con- 
tract to pay interest if authorized by the law of the 'place where 
the contract is to be performed. It will not be upheld if the fixing 
of the place of performance is a device to évade the usury laws of 
the place where made. But it is not such merely because by fixing 
that place the law of the place where made is in fact evaded. In 
the case of Van Vleet v. Sledge (C. C.) 45 Fed. 743, Judge Jack- 
son said: 

"McCollum states the matter too strongly when he says it was intended 
to évade the law of Tennessee. It was certainly intended to obtain the 
Arkansas, rather than the Tennessee, rate of interest That intention was 
no violation or évasion of the law of Tennessee." 

In order for the fixing of the place of performance in another 
jurisdiction than where the contract is made to be such a device, it 
is essential that the fixing of that place be a pretense and not bona 
fide. This is well brought out in Minor, Confl. Laws (page 379). 
He says: 

"Paradoxical as it may seem, there is often more difflculty In determining 
the locus solutionis of a contract which expressly désignâtes a place of per- 
formance, than where none is named. The reason is that the parties 
flometlmes attempt to cover their real intentions touching the place of per- 
formance by falsely naming a place which they do not really intend to be 
the true locus solutionis. This is done in order to évade the law of the 
real place of performance, when it would condemn the contract. In such 
cases, where the locus solutionis is of importance, it ls the duty of the 
court to disregard the false witness of the parties' contract and to ascer- 
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tain the place of performance really intended. For though the parties hâve 
the right to choose bona fide the place where their contract is to be per- 
formed, tbey bave not the right, in order to évade the law of the place 
tbey hâve really chosen, to prétend tbat they hâve selected a différent place. 
Thus it bas been held, by courts whicb take the view that the validity of 
usurious contracta is dépendent upon the lex solutionis, that a debt falsely 
pretended to be made or payable in a particular state, so that usurious in- 
terest may be exacted under its law, will not be enforced. But the mère 
fact that the motive for selecting a particular place as the locus celebrationis 
or locus solutionis of a contract is to évade the law of another state is im- 
material, if the choice is bona fide. The important point is that the parties 
hâve the right to sélect the locus. This being conceded, the reasons which 
induce them to make a particular choice are not open to inquiry." 

The principles thus laid down as to ordinary obligations for the 
payment of money and interest thereon hâve been applied by the 
fédéral courts in a number of cases quite recently to transactions 
similar to that involved herein, and it has been uniformly held, with 
possibly one exception, that the nature and validity of the contract 
of the borrowing member is to be determined by the law of the state 
under which the association was organized, and at whose office in 
that state that contract was to be performed. The cases in the 
inferior fédéral courts so holding are as follows, to wit: Associa- 
tion v. Logan, 14 C. C. A. 133, 66 Fed. 827; Association v. Bed- 
ford (C. C.) 88 Fed. 7 ; Andruss v. Association, 36 C. C. A. 336, 94 
Fed. 575 ; Investment Co. v. Alexander (C. C.) 96 Fed. 870; Associa- 
tion v. Rector, 38 C. C. A. 686, 98 Fed. 171 ; Hieronymus v. Associa- 
tion (C. C.) 101 Fed. 12; MacMurray v. Gosney (C. C.) 106 Fed. 11 ; 
Hieronymus v. Association, 46 C. C. A. 684, 107 Fed. 1005 ; Man- 
ship v. Association (C. C.) 110 Fed. 845; Mcllwaine v. Ellington (C. 
C. A.) III Fed. 578. The case of Association v. Bedford was carried 
to the suprême court of the United States, and affirmed by it, in 
the case of Bedford v. Association, 181 U. S. 227, 21 Sup. Ct. 597, 
45 L. Ed. 834. In a number of thèse cases, as above indicated, it 
was held that the contracts sued on were made, as well as to be 
performed, at the office of the association. 

In the following cases the question as to the fixing of the place 
of performance in the foreign state being a device to évade the 
usury laws of the state where the real estate mortgaged was sit- 
uated, and the suit to enforce the mortgage had been brought, was 
expressly referred to, and it was held that it was not, to wit: As- 
sociation v. Logan, 14 C. C. A. 133, 66 Fed. 830; Hieronymus v. As- 
sociation (C. C.) loi Fed. 14. The fact is that in such transactions 
not only is the fixing of the place of performance at the office of the 
association in accordance with the real intention of the parties, but 
it is reasonable that that place should be so fixed. Thereby uni- 
formity and equality amongst the borrowing members scattered 
through many states are secured, and the convenience of the associa- 
tion itself subserved. In none of thèse cases was the mortgage fea- 
ture of the transaction considered as having any bearing upon the 
question as to which law was to govern. Indeed, it is rarely, if ever, 
referred to in that connection. 

The sole possible exception to thèse cases is that of Mcllwaine v. 
Iseley (C. C.) 96 Fed. 62. It arose in North Carolina, and was a 
113 F.-3 
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suit to enforce a mortgage on real estate in that state, given by a 
résident thereof, whose contract was made and to be performed, 
as the court held, at the office of the association, in Tennessee. The 
suprême court of North Carolina had theretofore held that such a 
transaction should be governed by its law as to similar transactions 
entirely local, and not by the law of Tennessee in relation thereto. 
Judge Simonton in that case held likewise. It is questionable 
whether he so held because the law of .North Carolina was the prop- 
er law, or because he felt bound by the décisions of the state court 
that it was. Inasmuch as in the case of Investment Cô. v. Alexander 
(C. C.) 96 Fed. 870, which arose in South Carolina, where there was 
no such obstruction, — the suprême court of that state having there- 
tofore held in a similar case that the foreign law was the proper 
law, — he followed the décisions of that court, it would seem that 
the ground of his décision in the other case was that he felt bound 
by the North Carolina décisions. 

We conclude, therefore, that if this court is free to make choice 
between the law of Kentucky and that of Minnesota in regard to 
similar transactions entirely local, as to which shall govern the 
one involved herein, the latter is the proper law. In reaching this 
conclusion, we hâve left out of considération the fact, not hereto- 
fore stated, that it was expressly stipulated in the note and mortgage 
herein that they were "made with référence to and under the laws 
of Minnesota," the exact effect and significance of which we do not 
feel it necessary to détermine. How, then, is it as to this court's 
freedom to make choice? The necessity for determining this ques- 
tion ht this case arises out of thé fact that the court of appeals of 
Kentucky, in the following cases, to wit : Association v. Harris, 
98 Ky. 41, 32 S. W. 261 ; Loan Co. v. Scott, 98 Ky. 695, 34 S. W. 
235, — has heretofore decided that the law of Kentucky as to sim- 
ilar transactions entirely local is the proper law to govern a trans- 
action like the one involved herein. The plaintiff herein was the 
association in the latter of those two cases, and the transaction there 
involved was the same as hère. In the Harris Case, Grâce, J., said: 

"This loan, however, was made not dlrectly and In a straightforward, 
business manner, but with much circumlocution." And again: "And yet, 
in the face of thèse figures, which are incontrovertible, appellant insists that 
its contract Is ail legitimate and fair; that there is no fraud, no déception, 
and, stranger still, no usury; and this latter proposition he upholds by an 
elaborate brief , and by the citation of niany authorities." 

He charàcterizes the place of opération as a "cunningly devised 
scheme," and states that the usurious interest in it is "covertly con- 
cealed by the literal ternis of the contract." On the question of the 
choice of laws he says : 

"And by the adoption of many fictions he [appellant] says that. In any 
event, this transaction does not violate the usury laws of Kentucky. Among 
thèse fictions, he says this contract was made in Tennessee, although it was 
In fact made in Lexington, Ky.; and, so far as this record discloses, ap- 
pellee was never in Knoxville, Tenn., in his life. The subscription for the 
stock (being the corner stone of this scheme) was made in Kentucky, the 
application for the loan written and signed hère; the note dated, written, 
and signed hère, and the mortgage made to secure the payment for this stock; 
and thus the payment of the loan made was written, dated, and executed, 



UNITED STATES SAVINGS & Ï.OAN OO. V. HARBIB. 35 

acknowledged and recorded, tn Fayette county, Ky. Xet appellant, by coun- 
sel, says that by intendment of law this contract was made at Knoxville, 
Tenn., and ls a Tennessee contract, and that under and by the laws of 
Tennessee, as adjudged by the suprême court of that state, this transaction 
ls not usurious. And, further, appellant contends that, by comlty between 
the states, this contract, belng valid and free from usury In Tennessee, must 
be enforced In Kentucky. • • * On this question of comlty, and on the 
assertion that this contract ls ail valid, and not usurious, by the laws of 
Tennessee, we désire again to submit the vlews of this court in référence 
to thèse transactions, as was set forth and announced in the case of Asso- 
ciation v. Johnson, 88 Ky. 191, 10 S. "W. 787, 3 L. K. A. 289. * • * In that 
case the court held that transactions of that character were In violation of 
the fundamental law of the land." 

On the same subject, Hazelrigg, J., in the Scott Case, said: 
"A forelgn building and loan association engaged in doing business in 
Kentucky will be permitted to charge no higher rate of Interest than is 
chargeable under the laws of this state, and while, by the laws of comlty, 
the charter of such a corporation will be recognized hère as the law of its 
existence, it is the charter alone which la recognized, and not the gênerai 
législation of the country of its domicile with référence thereto, or the con- 
structions of its charter provisions by the forelgn courts. Moreover, when 
euch a corporation employs the usual agencies to solicit and transact busi- 
ness In this state, and contracts for the payment of premiums and interest 
In excess of the rate authorized hère, the transaction will be denounced as 
an attempted évasion of our laws, whatever may be the nominal rate 
specified or artifice adopted; and this though it be speciflcally provided that 
the contract is made with référence to the laws of the foreign state. Such 
a provision only makes the intent to évade more manifest. The principles 
underlying thèse conclusions are fundamental, and requlre no citation of 
authority." 

Is this court, then, bound to set aside its own judgment in the 
matter, and the décisions of the fédéral courts hereinbefore refer- 
red to, and to follow thèse décisions of the state court ? The embar- 
rassment due to this situation is augmented by the considération 
that, if the transaction involved herein were entirely local, the court 
would feel bound to follow the décisions of the state court in re- 
lation to such transactions. The jurisdiction of this court is lim- 
ited to the state of Kentucky, and it may be stated as a gênerai 
rule that it is bound by and must enforce the laws of that jurisdic- 
tion whenever cases calling for their enforcement are properly be- 
fore it. It is so provided by section 721, Rev. St. U. S. But the 
décisions of the highest court of a state are not the laws of that 
jurisdiction. As said by Mr. Justice Story in the case of Swift v. 
Tyson, 16 Pet. 1, 10 L. Ed. 865 : 

"In the ordinary use of language, lt will hardly be contended that the 
décisions of courts constitute laws. They are, at most, only évidence of 
what the laws are, and are not of themselves laws. They are often re- 
examined, reversed, and qualifled by the courts themselves whenever they 
are found to be either defective, ill founded, or otherwise incorrect." 

And further, as said by Mr. Justice Bradley in the case of Bur- 
gess v. Seligman, 107 U. S. 20, 2 Sup. Ct. io, 27 L,. Ed. 359: 

"The fédéral courts hâve an independent jurisdiction in the administra- 
tion of state laws, co-ordinate with, and not subordinate to, that of the state 
courts." 

It would seem to be a corollary to thèse two propositions that 
in no case are the fédéral courts bound, in strictness, to follow the 
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décisions of the liighest court of the state. But as said further by 
Mr. Justice Bradley in the case of Burgess v. Seligman : 

"The existence of two co-ordinate Jurisdictions in the same territory 18 
peculiar, and the résulta would be anomalous and Inconvénient but for the 
exercise of mutual respect and déférence." 

To avoid thèse results, and from "comity and good sensé," the 
fédéral courts show their respect for, and déférence to, the set- 
tled décisions of the highest court of the state, so far as to follow 
them blindly, as it were, in two well-recognized classes of cases. 
One class is where the matter decided relates to the interprétation 
or validity of the written or statutory laws of the state, if the féd- 
éral constitution is not involved. The other class is where the mat- 
ter decided relates to the acquisition, or not, of rights to, interests 
in, or liens upon property located within the state, even though the 
acquisition, or not, dépends solely upon the unwritten law of the 
state. Often the cases which anse belong to both classes ; the 
acquisition, or not, of such rights, interests, or liens depending upon 
the interprétation or validity of some statute. In cases outside of 
thèse two classes, where the matter to be decided is one of com- 
mercial law, or gênerai jurisprudence, as it is generally put, the 
fédéral courts refuse to be bound by the décisions of the highest 
state court, and exercise their own independent judgment. Does 
this case, then, corne within either one of those two classes, or does 
it lie on. the outside? It certainly does not corne within the first 
class. There is no statute in Kentucky providing that such con- 
tracts as the one involved herein are against that state's public 
policy and nonenforceable within it, and those décisions of the court 
of appeals as to choice of laws to govern the transactions involved 
therein were not based upon any statute. Nor does this case be- 
long to the other class. Those décisions cannot be said to hâve es- 
tablished a "rule of property," within the meaning of that phrase 
as used by the fédéral courts. It is true that they hold that the 
foreign associations were not entitled to a lien by virtue of their 
mortgages on the real estate in Kentucky covered by them for more 
than was due on the basis that the transactions were loans of 
money, pure and simple. This, however, was not because of any 
invalidity in the mortgages themselves. It was because of the na- 
ture and invalidity of the personal contracts secured by the mort- 
gages, as determined by them under the law of Kentucky, as to 
similar transactions entirely local, which they made choice of. If 
those décisions had related to personal contracts simply, — i. e., to 
contracts unsecured by mortgage, — they would not be considered 
as establishing a rule of property. The mère fact that they re- 
lated to such contracts secured by mortgage on real estate in Ken- 
tucky can make no différence. Certainly not as to the personal con- 
tract herein. And if not as to it, why as to the mortgage to secure 
it? The case of Edwards v. Davenport (C. C.) 20 Fed. 756, is in 
point. By the settled décisions of the suprême court of Iowa, 
the deed or mortgage of a lunatic is valid if the grantee or mort- 
gagee, as the case may be, is ignorant of his lunacy when he accepts 
it. In that case suit was brought to enforce the bond and mortgage 
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of a lunatic. It was the court's own judgment (and it had been so 
ruled by the suprême court of the United States) that the bond 
and mortgage were invalid, though the mortgagee was ignorant of 
the lunacy of the mortgagor when he accepted them. The ques- 
tion was whether, notwithstanding this, this court was bound to 
follow the décision of the state court. It was held that it was not. 
McCrary, J., said : 

"It is only necessary in the présent case to détermine the validity of the 
bonds executed by George A. Davenport. If thèse are held invalid as to 
him, the mortgage, which is a mère incident, falls with them. Can it be 
said that a rule respecting the validity, force, and effect of a contract en- 
tered into by a person of unsound mind is a rule of property? It is a rule 
which may, lndirectly, in a certain class of cases, affect the title to prop- 
erty, but the same may be said of any ruling of the state courts respecting 
contracts. If the suni claimed as due upon a contract is sought to be 
fastened as a lien upon real estate, either by mortgage or attachment, a dé- 
cision of the question of its validity will undoubtedly affect the title to such 
property. But it has never been claimed that for this reason the décisions 
of the state courts upon the validity of any class of contracts can be re- 
garded as a rule of property. If the complainant had sued at law upon the 
bonds, it would not hâve been claimed that the state décisions in question 
were binding on this court. It is diflicult to see upon what principle we 
can apply one rule to the bonds when suit is brought upon them at law, 
and another when suit is brought upon them in equity. The décisions of 
the highest court of a state may be said to constitute a rule of property 
when they relate to and settle some principle of local law directly applicable 
to titles. A rule of property is one thing; a rule respecting the validity of 
a class of contracts which may or may not affect titles to property is another 
and a différent thing." 

It must be held, therefore, that this case lies outside of both classes 
of cases where the fédéral courts follow the décisions of the state 
courts. The question involved is one of gênerai jurisprudence. It has 
been intimated above that, if the transactions involved herein were 
entirely local to Kentucky, the court would feel bound to follow the 
décisions of the court of appeals in relation to such transactions. This 
is because such a case would become within the first class named. 
Those décisions were based upon a construction and détermination 
of the validity of the législation of Kentucky in pursuance of which 
the transactions involved therein were had. The conclusion we hâve 
reached finds support in the décisions by the fédéral courts in the 
building association cases cited above. In several, if not in most, of 
them, the décision of the fédéral court did not run counter to the 
décision of the state court, but was in accordance with them. This 
was so in the case of Bedford v. Association, decided by the suprême 
court, carried there from the circuit court, Western district, of Ten- 
nessee, through the circuit court of appeals for the Sixth circuit. 
The suprême court of that state had theretofore decided that in a 
transaction like the one in hand the foreign law should govern. 
Thèse cases, therefore, are not in point in the matter now under con- 
sidération. The case of Mcllwaine v. Iseley, decided by the circuit 
court of North Carolina, above indicated, is perhaps in point hère, 
and so is adverse to the position taken herein. The cases, however, 
of Manship v. Association and Mcllwaine v. Ellington are both in 
point, and in accord with that position. The Manship Case was de- 
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cided by the .circuit court, Southern district, of Mississippi. It dis- 
tinctly refused to follow a prior décision of the suprême court oî 
Mississippi to the effect that in a transaction such as hère the 
domestic law should govern. The Ellington Case was decided by 
the circuit court of appeals for the Fourth circuit on appeal from a 
décision of circuit court, Western district, of North Carolina, report- 
ed in 96 Fed. 1007, to the same efïect as that in the Iseley Case. 
That court of appeals refused to be bound by the décisions of the 
suprême court of North Carolina, and reversed the décision of the 
lower court. This mùst be tâken as overthrowing the Iseley Case, 
alsOj if, indeed, that was not done by direct appeal. 

But in addition to this there is ànother reason why this court is 
not bound to, and should not, follow the décisions of the state court. 
The relation between the plaintiff and défendants, out of which this 
suit has grown, was entered into in August, 1892. The Harris Case 
(the first of the two cases from the Kentucky court of appeals re- 
ferred to above) was decided by that court more than three years 
afterwards, — October 1, 1895. This feature brings this case within 
a recognized exception to the rule that the fédéral court should fol- 
low the settled décisions of the highest court of a state when the 
case cornes within either of the two classes stated above. That ex- 
ception is thus stated in oft-quoted language of Mr. Justice Bradley 
in the case of Burgess v. Seligman, supra, to wit: 

"When contracta and transactions hâve been entered into, and rlghts hâve 
accrued thereon, under a partieular state of the décisions, or when there 
has been no décision of the state tribunals, the fédéral courts properly claim 
the right to adopt their own interprétation of the law applicable to the case, 
although a différent interprétation may be adopted by the state courts after 
such rights hâve accrued." 

This exception has found fréquent récognition in récent years by 
the fédéral courts. The following are some of the cases: Louis- 
ville Trust Co. v. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 296; 
Bartholomew v. City of Austin, 29 C. C. A. 568, 85 Fed. 359 ; Jones 
v. Hôtel Co., 30 C. C. A. 108, 86 Fed. 375; Speer v. Board, 32 
C. C. A. 101, 88 Fed. 749; Clapp v. Otoe Co., 45 C. C. A. 579, 104 
Fed. 473 ; Pine Co. v. Hall, 44 C. C. A. 363, 105 Fed. 84. 

It is true that, before the makïng of the contract sought to be en- 
forced herein, the court of appeals of Kentucky had taken its position 
as to transactions entirely local. This it did for the first time in a 
relevant case in the Johnson Case, decided in February, 1889. But 
it did not follow from this that the rule thus laid down would be ap- 
plied to a transaction containing such foreign éléments as this one 
does. Indeed, the settled rule in this state as to ordinary contracts 
for the payinent of money made hère and payable elsewhere had a 
tendency, at least, to indicate that it would not be so applied. In the 
case of Goddin v. Shipley, 7 B. Mon. 575, Judge Marshall said: 

"The gênerai principle that a contract referring by its own terms to a 
partieular place where It is to be performed is to receive its construction 
and légal character and effect from the laws of the place thus referred to is 
in itself so obviously reasonable, and on the score of authority so well 
establishyed, as to preclude ail discussion of its correetness." 
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This rule lias received récognition recently in the case of Glass Co. 
v. Taylor, 99 Ky. 24, 34 S. W. 711. Judge Pryor said: 

"It is a question of Intention, and ail the facts must be considered In 
order to détermine what law the parties looked to as controlling their rights 
under the contraet,— whether the law of the place where the contraet was 
entered into, or the law of the place where it was to be performed; nor is 
the rule hère recognized in conflict with the cases heretofore decided by this 
court in Goddin v. Shipley, 7 B. Mon. 575; Hyatt v. Bank, 8 Bush, 193; 
Young v. Harris, 14 B. Mon. 556, 61 Am. Dec. 170. Ordinarily the place of 
performance fixes the nature and interprétation to be given the contraet." 

And in the case of Brown v. Todd's Adm'r, 29 S. W. 621, the court 
upheld a judgment enforcing a mortgage on real estate in Kentucky 
to secure a note given and payable in Indiana, which stipulated for 
8 per cent, interest and attorney's fee, though, according to the set- 
tled law of this state, that stipulation was usurious and illégal. 
Judge Guffy said : 

"The law of the place where the contraet was made and where lt was 
to be performed must govern in this case, and the proof in the cause 
establishes the fact that such a contraet, as to interest and attorney's fee, 
was enforceable under the laws of the state of Indiana." 

It follows from thèse considérations that this court is not bound 
to follow the state décisions, 'and is at liberty to make choice of that 
law which it deems is the proper law of this case. That law, as we 
hâve already shown, is the law of Minnesota, and the transaction 
between plaintif! and défendant must therefore be upheld as made. 
This conflict between the state and fédéral court in this jurisdiction 
is unfortunate. We can only say, as was said by Mr. Justice Swayne 
in the case of Butz v, Muscatine, 8 Wall. 575, 19 L. Ed. 490, where a 
similar condition existed : 

"There are several adjudications of the highest court of the state more 
or less adverse to the views we hâve expressed. Bntertaining the highest 
respect for those by whom they were made, we hâve yet been unable to 
concur in the conclusion which they announce. It is alike the duty of that 
court and of this to décide the questions involved in this class of cases, as 
in ail others, when presented for décision. This duty carries with it investi- 
gation, refiection, and the exercise of judgment. It cannot be performed on 
our part by blindly following the fo tsteps of others, and substituting their 
judgment for our own. Were we to accept such a solution, we should abdi- 
cate the performance of a solemn duty, betray a sacred trust committed to 
our charge, and defeat the wise and provident policy of the constitution 
which called this court into existence." 

The books of the défendants show the payments made by them on 
account of interest and stock installments to hâve been $1,836. It 
is admitted that $63 were paid on account of fines. This makes a 
total of $1,899.00, the amount claimed by défendants. This must 
therefore be adjudged to be the correct amount. Counsel for plain- 
tifï will restate accounts on this basis, and draw decree for balance 
due as thus ascertained, with 6 per cent, interest thereon from De- 
cember 8, 1896, until paid. 
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JOHNSTON V. CITÎ OF PHILADELPHIA. 

(Circuit Court, E. D. Pennsylvania. January 22, 1902.) 

No. 5. 

L Municipal Contracts— Execution. 

A contract with a city for work on a school building ls voici, and the 
contracter doing work thereunder is a volunteer, it not having been 
countersigned by the cuntroller, and flled and registered, as required 
by Act June 1, 1885 (P. L. 51) art. 14, and not having designated any 
appropriation on which it was founded, as required by article 7, § 1, 
subd. 7. 

a. same. 

Failure of a contract with a city for completing work on a building 
to be countersigned by the controller and to designate an appropria- 
tion on which it is founded, as required by Act June 1, 1885, art 14, 
and Id. art. 7, § 1, subd. 7, is not cured or excused by the fact that the 
contraotor's bid for the entire work had been aecepted by the city, and 
In a prior, duly-executed contract with him for part of the work it was 
recited that he contracted and agreed, when requested so to do, to enter 
into a contract to finish the building, subject to a further appropriation 
of a certain sum, being the balance required to pay for the remaining 
work. 

Motion for Judgment on Reserved Point N. O. V. 

Frederick A. Sobernheimer and John G. Johnson, for plaintiff. 
J. W. Catharine, Asst. City Sol., Ernest Lowengrund, Asst. City 
Sol., and John L. Kinsey, City Sol., for défendant. 

J. B. McPHERSON, District Judge. The facts upon which the 
reserved question arises are not in dispute, and appear mainly in 
the written évidence. They are briefly thèse: In July, 1896, the 
board of éducation of the city of Philadelphia asked for proposais 
to finish the new building for the Boys' High School, upon which 
some work had already been done under a separate contract. Upon 
July 7 the plaintiff put in a bid, offering to finish the building in 
accordance with the plans and spécifications for certain specified 
sums. On September 8 the committee on property of the board 
reported in favor of awarding the contract to the plaintiff for the 
sum of $324,405.50, and upon the same day the board adopted the 
report of the committee. At that time, no money had been appro- 
priated by councils for the purpose of finishing the building, but 
in spite of that fact Johnston went on and did certain work upon the 
building, amounting to $100,000. On July 14, 1897, councils appro- 
priated $100,000 for the purpose of paying for this work; and on 
September 8 of that year a contract was entered into between the 
plaintiff and the city, in which he agreed to 

"Furnlsh and deliver ail the materials and perform ail the labor requisite 
In erecting and building the granité portion of the tower, and in installing 
and placing in position certain iron work, air ducts, area walls, métal ceil- 
ings, and mill work, including painting and glazing, and in doing such con- 
creting, plastering, tiling, painting, and earpenter work, including the floor- 
Ing of the flfth floor, as may be directed by the architect and supervisor 
of the board of publie éducation, under the authority of the committee on 
property of said board, being appurtenant and necessary to the eompletion 
of the main building of the new high school for boys. « * * Said work 
to be performed in strict and exact accordauce with the detailed drawings 
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and plans on file In the office of said board and the spécifications hereto 
attached, -which said plans and spécifications are hereby rnade a part of 
this agreement as fully to ail intents and purposes as though herein set out 
at length, and as authorized by ordinance of councils of said city approved 
July 14, 1897." 

This is the ordinance already referred to that appropriated $100,- 
ooo toward the completion of the building; and the fact that the 
contract was limited to this part of the work further appears from 
a later clause of the agreement in thèse words : 

"It is further distinctly understood and agreed that the total amount 
to be paid for the materials and supplies to be furnished and work done 
under this contract shall In no event exceed the sum of $100,000." 

This money was duly paid to the plaintiff, and some time there- 
after, again without contract or appropriation, he did further work 
upon the building, amounting to $144,500. This work was done 
during the years 1897 and 1898, and upon December 28 of the 
latter year councils appropriated, to pay for this second installment, 
and for one or two other small items, the sum of $150,000. There- 
upon a second contract was entered into on January 13, 1899, con- 
taining the same provisions as are found in the fïrst contract, with 
one or two unimportant différences. The amount to be paid under 
the second agreement was expressly limited to the sum of $144,500, 
and this sum was in due course paid to the plaintiff. He again 
went forward with the work, once more without contract or appro- 
priation, and (with some exceptions) did what was necessary to carry 
out his bid. A third contract was then drawn up, dated June 30, 
1899, in which the plaintiff agreed 

"To fumish ail the materials and perform ail the labor necessary for the 
érection and completion of the addition to the tower, rebuilding the transit 
room, and making altérations, including gratings, bars, and such other work 
as may be required for the completion of the building of the new higb 
school for boys." 

Thèse, apparently, were the matters comprised in the final install- 
ment of the opération. The amount specified in the contract to be 
paid was the remainder of his bid, namely, $90,762.50. This sum 
is the subject of the présent suit. The work called for by the plain- 
tifï's bid has been finished, except certain items, for which an allow- 
ance has been made by the verdict, and the building has been taken 
possession of and is now being used by the city. 

The défense is that no legally binding contract was ever executed 
for the third installment of the work, and therefore that under the 
statutes of Pennsylvania, the ordinances of the city, and the décisions 
©f the courts, the plaintiff was a mère volunteer, and cannot recover. 
Further facts bearing upon this question are as follows : The pa- 
per dated June 30, 1899, which was signed by the plaintiff, was 
not signed by the mayor on behalf of the city, but purports to be 
approved by the chairman of the committee on finance on July 6, 
1899, who was acting in reliance upon a resolution of sélect and 
common councils passed on June 15, 1899, tnat authorized the chair- 
man of that committee to approve contracts and sureties during the 
summer vacation. The paper was not countersigned by the con- 
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troller, nor filed and registered by number and date and contents 
in the mayor's office, and an attested copy was not furnished to the 
controller or to the department charged with the work. The act 
of June i, 1885 (P. L. 51), relating to the city of Philadelphia, pro- 
vides in article 14, § 1, as follows : 

"AU contracta relating to city affaire shall be in writing, signed and ex- 
eeuted in the Dame of the city by the officer nuthorized to make the same 
after due notice, and, in cases not otherwise directed by law or ordinance, 
such contracts shall be inade and entered into by the mayor. >"o contract 
shall be entered into or executed directly by the city councils or their 
committeès, but some officer shall be designated by ordinance to enter into 
and exécute the same. AJl contracts shàll be countersigned by the con- 
troller and filed and registered by number, date and contents in the mayor's 
office, and attested ccpies furnished to the controller and to the depart- 
ment Charged with the work." 

In article 7, § 1, subd. 7 (page 46), the following provision will be 
found : 

"Hvery contract involving an appropriation of money shall designate the 
Item of appropriation on which it is founded, and shall be numbered by 
the controller in the order of its date and charged as numbered agaiust 
such item, and so certified by him before it shall take effect as a contract, 
and shall not be payable ont of any other fund, and if he shall certify any 
contract in excess of the appropriation properly applicable thereto, the city 
shall not be liable for such excess, but the controller and his sureties shall 
be liable in damages for an amount not exceeding such excess, which may 
be recovered in an action on the case for négligence by the contraeting 
party aggrieved." 

The requirements thus specified were also not complied with in the 
paper now being considered. It was a proposed contract involving 
an appropriation of money, but it did not designate the item of ap- 
propriation upon which it was founded ; neither was it numbered, 
or charged, or certified by the controller. 

It seéms clear to me that because of the foregoing defects the 
paper in controversy never took effect as a contract (to use the 
words of the act). It would be a waste of time to discuss this propo- 
sition, because the précise question has already been several times 
decided both by the suprême court and by the superior court of the 
state. The act of 1889 relating to cities of the third class contains 
a provision (article 9, § 5) concerning the duty of the controller to 
certify contracts that differs only verbally from article 7 of the act of 
1885. F° r présent purposes the meaning is identical. In City of 
Erie v. A Pièce of Land on Eighteenth St., 176 Pa. 478, 35 Atl. 136, 
the suprême court declared in direct and positive terms that : 

""ThiB requirement [of the act of 1889] is a condition précèdent to the 
légal efficacy of the contract, and without it there is no efflcacious force in 
the attempted contract as to any one. As this requirement is entirely ab- 
sent from the controller's certiflcate, the conclusion follows that there never 
was a lawful contract for the paving in question, and hence there can be 
no recovery. * * * It résulta that the paving company has no contract 
upon which it can recover, and it is therefore to be regarded as a mère 
volunteer, having no lawful claim against this défendant" 

This décision was followed in City of Harrisburg v. Shepler, 7 
Pa. Super. Ct 491, affirmed by the suprême court in 190 Pa. 374, 42 
Atl. 893, and also in Same v. Mish, 14 Pa. Super. Ct. 496. Moreover, 
article 14 of the act of 1885 relating to Philadelphia was itself before 
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the suprême court in Hepburn v. City of Philadelphia, 149 Pa. 335, 
24 Atl. 279, and it was there declared that : 

"Thèse clear and explicit requirements of the city's organlc law are not 
merely directory. On principle as well as autbority they are mandatory. 
To hold otherwlse would defeat the very object that the législature had 
in view in thus specifically descrihing the manner in which ail contracta 
relating to city affaire shall be executed, and expose the public funds to 
raids of every conceivable form. * « » We hâve no doubt that the re- 
quirements of the organic act above quoted are mandatory, and xnust be 
strictly pursued. * * * When plaintiff was injured, and her cause of 
action arose, the relation of independent contracter between the city and 
Kane had not been created. There was no independent contracter in the case. 
The papers referred to — the advertisement, the bid, and the letter of ac- 
ceptance— set forth the terms upon which the city was willing to enter 
into a contract with him; but neither singly nor altogether do tbey con- 
stitute a valid contract, nor in faet any contract. They are merely negotia- 
tions preparatory thereto. The contemplated contract was not executed or 
evidenced in the only way in which it could become effective to make Kane 
an independent contracter until after the accident" 

This language applies with equal force to the foregoing require- 
ments of article 7. 

It is, I think, conceded, but, at ail events, it cannot be successfully 
denied, that, if thèse décisions apply, the paper of June 30, 1899, 
never took efïect as a contract, and thereîore the city was never 
bound thereby. To avoid the force of thèse authorities, the plaintiff 
relies upon the following clause, contained in the first and second 
contracts, both of which were legally executed and certified: 

"The said party of the second part further contracts and agrées that he 
will, when requested so to do, enter into a contract with the said party of 
the first part to finish and complète the entire work necessary to fully com- 
plète and finish the said building in accordance with the said plans and spéc- 
ifications, for the total of $324,405.50, subject to a further appropriation by 
said councils of the sum of [in the first contract, $224,405.50, and in the 
second contract, $90,762.50], that being the balance required to pay for the 
said work remaining unfinished." 

The argument is that, because thèse two lawfully executed and 
certified contracts contained this provision, the plaintiff was relieved 
from the necessity of entering into another formai contract, and that 
no further signing by the proper officer of the city or certification 
by the controller was required. To this argument I cannot agrée. 
The very language of the provision relied upon by the plaintiff seems 
to me to be fatal. He agrées to "enter into a contract" to finish the 
entire work, subject to a further appropriation by councils, and thèse 
words contemplate action in the future. The plaintiff's bid had been 
accepted, but, as was said in Hepburn v. City of Philadelphia, this 
was not the contract. The bid and acceptance merely set forth the 
terms upon which the city was willing to enter into a contract, but 
they did not constitute a valid contract, nor in fact any contract. 
Neither can the first and second contracts be so construed as to con- 
stitute a contract for the whole work. They are expressly limited 
to parts only ; and, moreover, they could not lawfully cover more of 
the work than such portions as had already been provided for by ap- 
propriations made by councils. It must be admitted that there is an 
apparent hardship in the conclusion that the plaintiff has put his 
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labor and materîals ïnto a building which the city is using but dé- 
clines to pay for. Nevertheless, the positive command of the statute 
must be enforced. The plaintif! took ail the risks that were visible 
in the transaction. He was willing to do the work without a contract 
and without an appropriation, trusting to the disposition of councils 
to pay for it afterwards, and to the approval of the proper municipal 
authorities ; and, now that the risk has fallen out against him, while it 
may be regrettée! that he has lost a large sum of money, it can only 
be said that he has lost it by his own folly. 

Judgment will be entered for the défendant upon the reserved 
point, notwithstanding the verdict. 



HILL et al. T. MUTTJAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court, D. Washington, N. D. January 23, 1902.) 
Appbal— Reversai* on Single Point— Retrial— Law op Case. 

On the trial of an action in a United States circuit court, after a 
Judgment of the same court in favor of the plaintiffs on the pleadings 
has been affirmed by the circuit court of appeals, and then reversed 
by the suprême court, on the ground that the answer raises a material 
issue, said issue is the only issue to be tried, and the décision of the 
circuit court of appeals as to ail other questions must be considered as 
the law of the case. 

Action upon a life insurance policy issued to George Dana Hill, 
father of the plaintiffs. Tried before the court and a jury, result- 
ing in a verdict in favor of the plaintiffs. Heard on a motion for 
judgment in favor of the défendant non obstante veredicto. Motion 
denied. 

Stanton Warburton, Preston, Carr & Gilman, and Eben Smith, 
for plaintiffs. 

Struve, Allen, Hughes & McMicken and R. C. Strudwick, for de- 
fendant. 

HANFORD, District Judge. Upon the facts alleged and ad- 
mitted by the pleadings, a judgment in favor of the plaintiffs was 
rendered by this court, which was affirmed by the circuit court of 
appeals. Thereupon the case was removed to the suprême court of 
the United States by a writ of certiorari, and by that court the 
judgment was reversed, and the case was certified back to this 
court, with a mandate for further proceedings in accordance with 
the opinion delivered by Mr. Justice BREWER. For a complète 
statement of the case, référence is made to the décisions of the su- 
prême court, reported in 178 U. S. 347-35°. 20 Su P- Ct - QI 4, 44 E. 
Ed. 1097, and of the circuit court of appeals for the Ninth circuit, 
reported in 38 C. C. A. 159, 97 Fed. 263-270, 49 L. R. A. 127. The 
ground upon which the décisions of the two lower courts were re- 
versed is stated in the opinion of the suprême court as follows: 

''Hère, as in the last two cases, Is disclosed a distinct agreement on the 
part of the insured and tho company to waive and abandon the policy, and 
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ail rights and obligations on the part of the parties thereto. But it ls sald 
that the insured was not the beneficiary, — his wife, and, In case of her death, 
their children, belng named as such, — and that It was not In hls power, by 
nonpayment or waiver or abandonment, to rellnquish or cancel lier or their 
rights in the policy. It ls doubtless an interesting question how far the action 
of the insured can affect or bind the bénéficiâmes ta a life insurance policy. 
If the answer in this case contained simply the allégation in respect to the 
insured's agreement with the Company, we should be compelled to enter into 
an examinatlon of that question; but it ls alleged not only that the insured 
and the Company agreed to abandon the contract, but also that the bene- 
ficiary, hls wife, and the plaintiffs, their children, 'failed, neglected, and re- 
fused' to pay the premlum. So we hâve a case in which not only did the 
insured and the company abandon the contract, but also the beneficiaries 
neglected and refused to do that which was essential to keep the policy in 
life. The allégation in the answer does not disclose a mère omission, for 
it is 'neglected and refused,' and, of course, there can be no refusai unless 
with knowledge of the opportunity or duty. A party cannot be sald to re- 
fuse to do a thing of which he knows nothing. Refusai implies demand, 
knowledge, or notice. The case, therefore, is one in which the beneficiaries 
refused to continue the policy, whlle the Insured and the company abandoned 
It" 

After being reinstated in this court, the case was brought to a 
trial, and was submitted to a jury for décision of one issue only, 
which the suprême court of the United States held to be a material 
issue raised by the defendant's answer. The parties were permitted 
to introduce évidence relating to other facts which were not seriously 
disputed, for the purpose of developing the case fully and fairly, 
and to make a record which would enable the attorneys to argue 
the légal questions to their own satisfaction. The évidence bearing 
upon the material issue was ail in favor of the plaintiffs, and the 
jury rendered a verdict accordingly. The court afterwards declined 
to hear arguments on a motion for a new trial, for the reason that 
a new trial would be a useless proceeding, for, if the plaintiffs are 
not entitled to a judgment upon the verdict, they can never pre- 
vail, and the law applicable to the conceded facts exonérâtes the 
défendant from any liability whatever under the policy sued upon. 
The défendant then interposed the motion now under considération, 
and upon that motion counsel on both sides hâve argued the case, 
earnestly and elaborately, as if the décision of the suprême court 
had completely expunged the previous déterminations of this court 
and of the circuit court of appeals, and returned the case hère, to 
be again considered with respect to the primary question whether 
the policy lapsed, and was rightfully canceled by the défendant for 
nonpayment of the annual premiums which accrued in the lifetime 
of George Dana Hill. 

In behalf of the plaintiffs it is alleged that by a stipulation in the 
contract the parties hâve explicitly and conclusively determined 
that the contract was made at the defendant's home office, in the 
state of New York, and as, by its terms, the contract is to be per- 
formed in New York, ail questions as to the validity of every one 
of its provisions, and as to the rights and liabilities of the parties 
under the contract, must be determined in accordance with the laws 
of the state of New York ; that in form the policy is not for a single 
term of one year, with a right of renewal extending the insurance 
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from year to year, but is a continuing policy, subject to forfeiture 
and cancellation for nonpayment of arinual premiums to become due 
as specified; therefore the company had no power to cancel this 
policy or claim a forfeiture without complying with the statute of 
New York which preseribes that a specified notice must be given 
in a manner specified, and, for failure on the part of the company 
to give the statutory notice, the premiums did not become due, 
and there was no default. Against this contention the defendant's 
attorneys hâve argued, with ingenuity and force, that the contract 
did not hâve vitality until the policy was delivered, and the first 
annual premium paid, in the state of Washington; that the policy 
contains an express déclaration that the annual premiums are to be- 
come due on a specified date in each year, of which notice is given 
and accepted by the policy itself, and the right to any other notice 
expressly waived, and that, in case of failure to make the payments 
to accrue as specified, the policy should lapse, and the right of the 
insured under it should be absolutely terminated; that this stipula- 
tion is not contrary to any law in force in the state of Washington ; 
that the laws peculiar to the state of New York cannot apply to this 
contract so as to'.aftect its validity, or limit the rights or obliga- 
tions of the parties under it, by force of the législative power of 
the state of New York; that the statutes of New York may be 
considered as controlling the contract only so far as the parties 
by their own agreement hâve adopted the same, and the particular 
statute which the plaintiffs hâve invoked cannot be deemed to hâve 
been adopted by the parties contrary to their solemn agreement, 
although as to matters concerning which the contract is otherwise 
silent the laws of the state of New York are made controlling. On 
the trial it was shown by uncontradicted évidence that a local col- 
lecting agent of the défendant company presented to George Dana 
Hill the company's officiai receipt for the second annual premium 
when it became due, and requested payment, and also held the re« 
ceipt for a time, and made several dèmands for payment, and after- 
wards time for payment : was extended, by spécial direction of the 
Pacific Coast manager of the company, so as to give ample oppor- 
tunity to keep the policy alive by payment of the premium ; but, 
notwithstanding the efforts to collect the premium, it never was paid. 
And upon the argument it was insisted that the company dealt only 
with George Dana Hill; that in ail the transactions relating to the 
policy he represented the beneficiâries ;. that the company had the 
right to regard him as beirig fully authorized to act for the benefi- 
ciâries in the matter, and whether the failure to pay the premium 
was duetohis inability to obtain the amount of money required, 
or any other cause, the mère fact of nonpayment, under the circum- 
stances, cônstitutes neglect and refusai on the part of the plaintiffs 
to pay the premium, as alleged by the défendant in the plea referred 
to in that part of the opinion of the suprême court above quoted. 

After a! gfeat deal of délibération, I feel constrained to hold that 
as the main questions above outlined were fully considered by this 
court and by the circuit court of appeals, and decided in . favor of 
the plaintiffs, and as the décisions of thèse questions are left undis- 
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turbed by the suprême court, they must now be regarded as the 
law of this case. A cluster of cases involving the same or kindred 
questions were brought before the suprême court by this défendant, 
and argued by eminent lawyers in connection with this case; and 
it is fair to assume that ail the différent phases of the questions 
were pressed upon the attention of the court. See Mutual Life 
Ins. Co. Cases, 178 U. S. 327-353, 20 Sup. Ct. 906-915, 44 L. Ed. 
1088-1099; Insurance Co. v. Cohen, 179 U. S. 262, 21 Sup. Ct. 
106, 45 L. Ed. 181. It appears that both questions did receive at- 
tention, and there was a fair opportunity to décide them finally, 
so as to terminate the litigation, if the décision sustained the dé- 
fendant in either of its contentions ; but the suprême court refrained 
from giving any instructions to the court to which the case was 
remanded, unless an inference unfavorable to the défendant may 
be drawn from the fact that this case was distinguished from the 
Cohen Case. If the lower courts erred in holding that this policy 
could not be canceled for nonpayment of premiums, without com- 
pliance on the part of the défendant with the New York statute, 
the spécial plea which contained the allégation that thèse plaintifïs 
failed, neglected, and refused to pay the second premium is com- 
plète, and sufhcient to constitute a valid défense, without that allé- 
gation, and the particular matter which the suprême court adjudged 
to be a valid défense is superfluous, or else the preceding alléga- 
tions as to the place where the contract was actually made, and as 
to nonpayment by the father of the plaintifïs, tendered only an im- 
material issue; for if the statute of New York prescribing that a 
particular notice must be given, and that any agreement contained 
in the policy waiving that prescribed notice shall be void, is not 
applicable, and if the stipulations contained in the policy and the 
laws in force in the state of Washington are controlling, then the 
right of the company to cancel the policy became absolute when 
the time had passed for the payment of the second annual premium, 
and the refusai of thèse children to pay that premium after the 
policy was already dead is very much like skinning a dead body, 
but could hâve no efïect on the légal rights of the parties. The 
opinion of the suprême court, and the références therein made to 
its décisions in the other cases, show that it was adjudged by that 
court that an agreement by compétent parties to abandon a policy 
of insurance would constitute a complète bar to any action upon 
the policy, and it was shown that the answer contained allégations 
amounting to a plea of express abandonment by agreement between 
the défendant and George Dana Hill; but instead of reversing the 
judgment for error in not giving efïect to the plea of abandonment 
by George Dana Hill, as it should hâve done, if he was authorized 
to terminate the rights of the plaintifïs, the court intentionally re- 
frained from expressing any opinion on the question as to the bind- 
ing efïect on the rights of the plaintifïs of his acts and omissions 
alleged in the answer. The opinion points out that the défendant 
by its answer raised an issue as to the intentional conduct of the 
plaintifïs themselves in refusing to pay the premium, distinct from 
the alleged agreement made by their father to abandon the policy, 
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and it is obvious that the décision of the suprême court is hinged 
upon this issue as to the individual conduct of the plaintifïs them- 
selves. That is made a material issue, and I think that it is the only 
issue which, under the mandate from the suprême court, was re- 
opened for adjudication in this court. 
The motion must be denied. 



DBXTER v. KBLLAS. 
(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 40. 

1. Writ of Error— Review— Discrétion. 

The refusai to postpone a trial is within the discrétion of the court, 
and will not be reviewed on error unless the discrétion has been abused. 

2. Samk. 

A refusai to reinstate a cause after dismissal is in the discrétion of the 
court, and not reviewable on writ of error. 

In Error to the Circuit Court of the United States for the Nortb- 
ern District of New York. 

William A. Sutherland, for plaintiff in error. 
Charles W. Mathewson, for défendant in error. 

Before WAELACE and LACOMBE, Circuit Judges. 

PER CURIAM. This is a writ of error by the plaintiff in the 
court below to review a judgment for the défendant taken by default 
because of the failure of the plaintiff to appear at the time the cause 
was moved for trial. The assignments of error challenge the action 
of the court below in refusing the application of the plaintiff to post- 
pone the cause, and denying a motion made by him subsequently to 
the dismissal of the complaint to open his default. 

A writ of error will not reach rulings involving an exercise of dis- 
crétion unless the discrétion has been abused. The refusai to post- 
pone a trial is within the rule. Means v. Bank, 146 U. S. 620, 13 
Sup. Ct. 186, 36 h. Ed. 1107; Isaacs v. U. S., 159 U. S. 487, 16 Sup. 
Ct. 51, 40 L. Ed. 229; Goldsby v. U. S., 160 U. S. 70, 16 Sup. Ct. 
216, 40 L. Ed. 343. So, also, is the refusai to reinstate a cause. 
Welch v. Mandeville, 7 Cranch, 152, 3 L. Ed. 299. Upon the facts 
in the record, so far from there having been an abuse of sound discré- 
tion by the court below, its rulings were amply justified. 

The judgment is affirmed, with costs. 



JACK T. MUTUAL RESERVE FUND LIFE ASS'N. 49 

JACK et al. v. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Court of Appeals, Fifth Circuit January 7, 1902.) 

No. 1,091. 

L Evidence — Déclarations of Person Deceased— Res Gesta 

The modem tendency is to extend, rather than to narrow, ttie rule as 
to the admission of déclarations as part of the res gestœ, especially In 
view of the fact that the parties are now generally permitted to testify 
in their own behalf, and to consider the grounds which formerly ex- 
cluded such déclarations as affecting their welght only. 

a. Same. 

In an action on a life insurance policy by one Jack, as assignée, it 
was shown that the insured was a yrung man, recently married, and 
poor, who had been employed as a laborer by plalntiff for a number of 
years; that within a few months prior to his death his life had been 
Insured in ail for $21,000, ail the policies having been assigned to plain- 
tiff, who paid the premiums thereon; that he died from poison, and one 
Dr. Lipscomb had been convicted of his murder, for which offense also 
plaintiff had been tried and acquitted; that on the day preceding his 
death he was in town, and in and around plaintiff's store, as was also 
Dr. Lipscomb, who had conversations with plaintiff; that about 4 in the 
afternoon the doctor gave deceased a box, containing a single capsule, 
and told him to take it before going to bed, which he did; that within 
a few minutes thereafter he began to hâve convulsions, which followed 
each other at short intervais, and in the third of which he died; that be- 
tween the second and third convulsions, with the consciousness of im- 
pending death, he made to his wife the following statemeut: "1 am 
going to die. » * * Dr. Lipscomb killed me with a capsule he gave 
me to-night, and Guy Jack had my life Insured, and hired Dr. Lipscomb 
to kill me." Helê, that such statement as a whole, and each part of it 
was admissible in évidence on the part of défendant, under the circum- 
stances shown and as against the objections made, as a part of the res 
gestae. 
8. Same — General Scheme to Defraud — Proof of Otheiî General Acts. 

Défendant in such action, in support of a défense that plaintiff had 
fraudulently procured the insurance and had murdered the insured, and 
for the purpose of Connecting plaintiff with the acts of Lipscomb, was 
entitled to prove any fact which tended to show that they were acting 
in concert; and évidence that they had been engaged together In ob- 
taining fraudulent insurance on the lives of others was not inadmissible 
because it tended to show the commission of other crimes by plaintiff. 
4. Same — Proof of Conspiracv— Déclarations or Acts of Conspirator. 

In support of an allégation of a conspiracy between plaintiff and an- 
other to defraud a life insurance Company by procuring the issuance of 
the policy sued on on the life of the insured and then murdering him, 
statements, déclarations, or acts of the co-conspirator are not inadmis- 
sible because made or occurring after the death of the insured, on the 
ground that the object of the conspiracy had been accomplished, since 
lt was not in fact accomplished, under such allégations, until the col- 
lection of the insurance. 
6. Tbial — Instructions— Suffioiency of Exceptions. 

A gênerai exception to the charge of the court, covering many matters 
and issues, is insuflicient to raise any question thereon which can be 
considered in an appellate court. 
8. Appeal — Review— Insdfficiency of Record. 

An appellate court cannot consider statements of fact in the assign- 
ments of error not shown by the bill of exceptions. 
1. Evidence — Measure of Proof — Allégation of Crime in Civil Action. 

In an action on a life insurance policy, a défense that the plaintiff 
aided and abetted or procured another to murder the Insured need not 
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be proved beyonfl a reasonable doubt; but it Is sufficient if the Jury, by 
ail the évidence, are satisfied and convinced that the plea is true. 

8. Appbai,— Rbvibw— Instructions. 

The failure of the trial court to give instructions requested cannot be 
assigned for error or considered by the appellate court unless it appears 
from the bill of exceptions that such instructions were requested and 
refused, and exceptions to such refusai were duly taken. 

9. Life Instjranck — Action on Policy — Parties. 

The widow of an insured has no interest in a policy made payable to 
his légal représentatives, and which had also been assigned by him to 
another, which will enable her to maintain an action thereon, where it 
appears that the deceased owed debts at the time of his death, and that 
his estate has not been settled. 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

W. E. Baskin and T. W. Brame (C. C. Miller, on the briêf), for 
plaintiffs in error. 

R. F. Cochran, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

SHELBY, Circuit Judge. This is an action on a life insurance 
policy. It was brought in the circuit court of Noxubee county, 
Miss., and duly removed to the court below. Plaintiff Guy Jack 
sued as the assignée of the policy, and Lillie A. Stewart, the other 
plaintiff, sued as the widow and sole surviving heir of Charles T. 
Stewart, the insured. The policy was for $io,ooo, and had been 
issued by the défendant in error on the life of Charles T. Stewart. 
It was made payable to the executors or administrators of the in- 
sured. It had been assigned to Guy Jack with the consent of the 
défendant. After the case had been removed to the United States 
court, the défendant filed a plea denying the allégations of the décla- 
rations, — a plea of a gênerai issue. Défendant, under the Mississippi 
practice, gave notice of spécial défenses that would be made. One 
of thèse défenses was that Guy Jack, designing to cheat and defraud, 
induced Charles T. Stewart to apply to the Mutual Benefit Life In- 
surance Company for a policy of insurance on his life for the sum 
of $io,ooo; and that he also induced Charles T. Stewart to make 
an application to the défendant, the Mutual Reserve Fund Life Asso- 
ciation, for another policy of insurance on his life for $io,ooo; and 
that, when both of thèse policies had been issued, he persuaded 
Charles T. Stewart to assign them to him ; and that, after the as- 
signments were made, Guy Jack employed Dr. W. H. Lipscomb to 
kill Charles T. Stewart, and that Lipscomb did murder Stewart. 
Notice of other défenses was given, which it is not necessary to 
mention. Plaintiffs offered in évidence the policy of insurance on 
which the suit was brought and the assignment thereof to Guy 
Jack, and proved that Charles T. Stewart was dead. It was admit- 
ted in open court by the plaintiffs that Charles T. Stewart was 

Çoisoned, and that Lipscomb had been convicted of his murder. 
he évidence offered by the défendant tended to show that Lips- 
comb forged three applications for insurance on the life of Mrs. 
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Alice V. Hart, a widow in délicate health. Thèse policies amounted 
to $12,500. One of them was made payable directly to Jack, and 
the others assigned to him. Lipscomb witnessed the assignment of 
both policies. Thèse policies were issued without the knowledge 
of Mrs. Hart. When she learned of their existence, she had them 
canceled. Jack also held a large amount of insurance on the lives 
of other persons. In obtaining this insurance, Lipscomb was the 
médical examiner. Charles T. Stewart's life was insured in ail for 
$21,000. The entire amount was held by Jack, as assignée, at the 
time of Stewart's death. Twenty thousand dollars of it had been 
in force for less than eight months. The policy sued on was as- 
signed to Jack to secure the payment of a note for $10,000, paya-^ 
ble one day after date, and of even date with the assignment. Stew- 
art had signed his name to this note in the présence of three wit- 
nesses. Jack paid the premiums on thèse policies. He paid part in 
money and part in lumber. At this time Jack was insolvent. There 
were many unpaid judgments on record against him, and his prop- 
erty was mortgaged. There was some évidence tending to show 
that Jack and Lipscomb held themselves out as being unfriendly, 
when in fact they were friendly. While Jack was in jail, held to 
answer an indictment for the murder of Stewart, he wrote the fol- 
lowing letter : 

"Sept 8, 1890. De Kalb, Miss., 3/3/97. 
"Mr. Chas. W. Oamp, Mutual Reserve Fund Life Ass'n, New York, N. Y. — 
Dear Sir: From a pleasant conversation had with you In your office last 
November I learned you flrst saw the light In our state, and that you are a 
Mason. Yr. assn. certalnly feel kindly towards me for my letters to yr. 
près. That no doubt caused you not to Issue more Insurance on life of W. 
B. Davis a short time before his death. What ls needed is more light, that 
the innocent may be vindicated, and ail the guilty punished, — an electric 
light thrown In the homes of people at Scooba, and skeletons brought from 
the closets. I hâve labored hard for years to obtain the facts that I now 
possess. I'm worth more to the state of Mississippi and insurance com- 
panies than a dozen lawyers or détectives. I don't want your attorney or 
mine to know anything about my knowledge of affairs. It might cause my 
death, and then justice would be cheated of her reward. Ail I demand is 
that the insurance companies back me, and the state of Mississippi protect 
me. A word from insurance companies will let me out on bail. On yr. 
command 1*11 visit your eity, and we will hâve conférence, and arrange mat- 
ters satisfactory. Let me hear from you at your earliest some way, and 
oblige 

"Yours very resp., Guy Jack." 

There was other évidence offered by the défendant, which will be 
referred to in discussing the various objections and exceptions. The 
plaintiffs offered évidence explanatory of thèse various circumstan- 
ces. There was a verdict and judgment for the défendant, and the 
plaintiffs sued out a writ of error. 

Objections to the Déclarations of Charles T. Stewart. 

Charles T. Stewart, the insured, was a young man, and had been 
married about a year before his death. He was poor, and had never 
owned his own home; the total value of his property being about 
$210. He had been almost continuously in the service of Guy Jack 
for about 15 years as a log hauler and helper in Jack's sawmills. 
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At the time of Stewart's death, Jack held $21,000 of insurance on 
his life, including the policy involved in this suit. Charles T. Stewart 
spent the whole of the 2ist of January, 1897, in the town of Scooba, 
Miss. About 4 o'clock in the afternoon, on that day, Dr. W. H. 
Lipscomb wrote for him a prescription, and carried it to the drug 
store of Dr. J. G. Mooney to be filled. Dr. Mooney was absent, 
and Lipscomb left the prescription at the drug store. Later both 
Lipscomb and Mooney returned to the drug store, and Lipscomb 
called Mooney's attention to the prescription. The prescription 
called for ten grains of bromide quinine, ten grains of antikamnia, 
and three-sixtieths of a grain of strychnine, to be made into three 
capsules. Dr. Mooney filled the prescription, making the three 
capsules as prescribed. Dr. Lipscomb suggested at the time that 
Mooney should use the crystal or powdered strychnine instead of the 
tablets. Mooney placed the three capsules in a small red paper box, 
and wrote thereon, as directed in the prescription, "Take one at 
night." He gave the box to Lipscomb, who paid for the prescrip- 
tion. Lipscomb left the drug store with the box containing the three 
capsules, and soon met Charles T. Stewart and his father, J. M. 
Stewart, at the northeast corner of Guy Jack's store. Lipscomb took 
Charles T. Stewart aside, and said to him, "Bathe your feet and 
legs to your knees to-night, and take that capsule." He handed 
Stewart the red paper box. The box was opened, and it contained 
only one capsule. Charles T. Stewart then went home, getting there 
"about dark." He seemed cheerful and happy. He put up his 
horse, and fed him, and ate supper. He bathed his feet, and took 
the capsule, as directed by Lipscomb. In 10 or 15 minutes after 
taking the medicine he became very ill, and was seized with con- 
vulsions. Between the second and third convulsion he made déclara- 
tions, which were proved by the évidence of his wife, and which 
were the subject of exceptions to be now considered. In the third 
convulsion he died. Only a few minutes intervened between the 
convulsions. He had taken only one capsule. The red box was 
examined immediately after his death, and it contained no other 
capsules. An autopsy of the body of Stewart showed that the cause 
of his death was poison by strychnine. One and one-half grains of 
strychnine were found in his stomach. Lipscomb and Jack were 
jointly indicted for the murder of Stewart, and, after a severance, 
Lipscomb was tried and convicted. On appeal to the suprême court 
of Mississippi the conviction was reversed. 75 Miss. 559, 23 South. 
210, 230. He was again convicted, and on appeal the conviction was 
affirmed. 76 Miss. 225, 25 South. 158. Guy Jack was tried and ac- 
quitted. The circumstantial évidence in the record tends to connect 
Guy Jack with Lipscomb in causing the death of Stewart. The fol- 
lowing excerpt from the évidence of Lillie A. Stewart, his widow, 
will show the déclarations of Charles T. Stewart and the questions 
raised about them: 

"Mr. Miller (attomey for the plaintlffs): We désire to submlt this matter 
to the court out of the présence of the jury. (Jury sent out of court.) Q. 
Now, If Charley made any statement to you at that time, tell the court what 
he said. A. Well, he told me he was golng to die; that he had been dead; 
and that the good Lord had sent him back to tell me that Dr. Lipscomb had 
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killed him with a capsule he had given him that night; and that Guy Jack 
had bis life insured, and that he had hired Dr. Lipscomb to kill him. (Plain- 
tiff objects to the statement of the witness: (1) 'That he was going to die," 
and separately to that part (2) 'that he had been dead,' and (3) 'that the 
good Lord had sent him back to tell me that Dr. Lipscomb had killed him 
with a capsule he had given him that night'; (4) 'that Guy Jack had bis life 
insured, etc.'; and (5) plalntiff objects to the entire statement, as a whole, 
mak'mg each of said objections separately and severally, upon the ground 
that said statement, and the separate parts objected to, are each irrelevant, 
immaterial, and Incompétent) The Court: I am going to sustaln the ob- 
jection to this part: 'That he had been dead, and the good Lord had sent 
him back to tell me;' and will not permit It to go before the Jury. The 
other, taken In connection with ail of the facts in the case, * * * I will 
overrule the objection to, and the jury will consider it, subject to the in- 
structions of the court. (Plaintiff excepted separately. The jury were re- 
turned lnto the court.) Mr. Miller: Our objection ls not conflned to the 
language that you strike out, but we object to the whole statement. * * * 
The Court: Yes, you object to each part speciflcally, and then as a whole. 
Mr. Miller: We withdraw our objection to that part of the statement 'that 
the good Lord had sent him back,' and let her make the statement in full, 
but our objection will stand to ail the balance, except that part 'that the 
good Lord had sent him back.' The Court: I don't think it is proper for 
that part to go before the jury, however. Mr. Bozetnan (attorney for the 
défendant): We would prefer that just that part go to the jury that is 
compétent, * * * Q. Mrs. Stewart, if Charley Stewart made any state- 
ment to you at the time referred to when your examinât! on was interrupted, 
tell the court and jury what Charley Stewart said to you. A. Tell it like I 
did before? Q. Just tell the jury— The Court: Tell what he said. A. 
Well, he said: T am going to die, and I hâve been dead;' that 'Dr. Lips- 
comb killed me with a capsule he gave me to-night; and Guy Jack had my 
life insured, and hired Dr. Lipscomb to kill me.' Q. Now, how long did he 
live, Mrs. Stewart, after he said that? A. I don't know, sir, exactly. It 
was not very long. Q. Well, about how long did he live, Mrs. Stewart? A. 
I couldn't tell exactly. Q. A few moments, or an hour or two, or what? 
A. Well, I don't know. It was not very long, because I know I left the bed. 
and went and sat down on some wood that was put in there to make a flre 
with, and Mr. Duran stepped over to the bed, and told me he was dead, and 
I don't think it had been very long. Q. I believe you stated that he made 
that statement to you after the second convulsion? A. ïes, sir; he died In 
the third convulsion." 

Before making this statement, Stewart had called on a negro 
man présent to pray for him, and it clearly appeared otherwise that 
he was conscious of impending death. This being a civil case, how- 
ever, thèse déclarations are not ofïered as dying déclarations. Dy- 
ing déclarations, as such, are admitted only in the case of a trial 
for the homicide of the déclarant, and then on the ground that they 
were made in extremis, i Greenl. Ev. § 156. And Wharton says: 
"We may conclude, therefore, that such déclarations are limited 
to criminal prosecutions when the subject-matter of the investiga- 
tion is the declarant's death." Whart. Cr. Ev. (9th Ed.) § 288. 
But déclarations made in extremis are often légal évidence in civil 
cases, for where they constitute part of the res gestse, or corne with- 
in the exceptions of déclarations against interest, or the like, they 
are admissible, as in other cases, irrespective of the fact that the 
déclarant was under appréhension of death. 1 Greenl. Ev. § 156. 
It is, of course, a gênerai rule that the déclarations of no man are 
admitted in évidence without the sanction of an oath and oppor- 
tunity for cross-examination. But exceptions to the hearsay rule 
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are as well established as the rule itself. There is much difficulty 
and much conflicting authority in the application of the exceptions. 
The déclarations in this case are accompanied by the circumstances 
that usually accompany such déclarations when admitted. The dé- 
clarant is dead, and cannot be produced as a witness. The déclara- 
tions were made without opportunity or cause for wariness or false- 
hood, and, besides, they were made under the sensé of impending 
death ; and, while not admissible, as we hâve said, as dying déclara- 
tions, the fact that the déclarant knew he was dying is looked on 
in the law in graver cases than this as dispensing with the necessity 
of an oath. The déclarations of the individual made at the moment 
of a particular occurrence, where the circumstances are such that 
we may assume thàt his mind is controlled by the event, are re- 
ceived in évidence as a part of the res gestae because they are sup- 
posed to be involuntarily forced out of him by the particular event, 
and thus hâve an élément of truthfulness which they might not oth- 
erwise hâve. They must be undesigned déclarations incident to a 
particular Htigated act, and illustrative of such act. If one, imme- 
diately upon being shot, cries out, "I am shot ! I am killed !" and 
names his assailant, thèse déclarations would, without question, be 
admitted as a part of the res gestae. In Com. v. Hackett, 2 Allen, 
136, the victim was heard to cry out: "I am stabbedl" The wit- 
ness at once went to him, and within 20 seconds after that heard him 
say : "I am stabbed. I am gone. Dan. Hackett has stabbed me." 
This évidence was held compétent as a part of the res gestae. While 
it is said that the déclarations must be contemporaneous with the 
main fact, no rule can be formulated by which to détermine how 
near, in point of time, they must be. No two cases are exactly alike, 
and the détermination of this question is always inséparable from 
the circumstances of the case at bar. The transaction in ques- 
tion may be such that the res gestae would extend over a day, or a 
week, or "a rnonth." Rawson v. Haigh, 2 Bing. 99 ; Insurance Co. 
v. Mosley, 8 Wall. 397, 407, 19 L. Ed. 437 ; People v. Vernon, 95 
Am. Pec. 58, note, and cases. there cited. In this case the fatal 
capsule was handed to the victim in the afternoon, but not taken 
till bedtime. If Lipscomb, instead of giving him the capsule and 
prescription on the streets in the afternoon, had called at his house, 
and given it to him, and.left a minute before it was swallowed, the 
déclarations would haye; been brought nearer in point of time to 
the moment that Lipscomb had handed Stewart the medicine ; but 
we cannot see that the rule as to. the admissibility of Stewart's déc- 
larations would hâve been différent. If pne threw a bomb, which im- 
mediately< exploded, and kflled an,9ther, ; th& déclaration of the dying 
man as to, who threw it wquJcJ be;,a part of the res gestae. If the 
assailant, instead of throwing the bbm.bj had placed ,it concealed, and 
fixed to explode in an hour or in 10 hours, when it exploded, the 
involuntary exclamation of the fatally wounded man, naming the 
person who had placed the bomb near him, would be, we think, a 
part of the res gestse. So we do not think that thèse objections gain 
any weight from the length of time which elapsed between L,ip- 
scomb's act of handing the capsule to Stewart and his déclarations. 
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The déclarations were made while Stewart was suffering from the 
efïect of Lipscomb's act. The objection to the whole déclaration, 
we think, was properly overruled. 

That part of Stewart's déclaration, "That he had been dead, and 
the good Lord had sent him back to tell me," was excluded by the 
court, and no question as to its admissibility is before us. Separate 
objections to other portions of the déclarations were overruled, and 
exceptions reserved. The statement "that he was going to die, 
which is separately objected to, made 10 or 15 minutes before he 
died, was admissible as showing his physical condition. Such déc- 
larations are always received. Besides, it could not injure the plain- 
tiffs. The statement "that Dr. Lipscomb had killed him with the 
capsule he had given him that night" is, we think, clearly admissible. 

The next objection, as it appears in both the printed and original 
transcripts, is addressed to the statement "that Guy Jack had his 
life insured, etc." That Jack had insurance on Stewart's life is not 
a disputed question. This suit is to collect such insurance, and Jack 
admitted as a witness that he had $21,000 of insurance on Stewart's 
life when he died. Again, the part of the déclaration reciting "that 
Guy Jack had his life insured" is unobjectionable. The court was 
justified in overruling the objection, even construing it to embrace 
the words "and that he hired Lipscomb to kill him," because the ob- 
jection included évidence to which no objection could be well taken ; 
for, if an objection covers any admissible évidence, it is properly 
overruled. U. S. v. McMasters, 4 Wall. 680, 18 L. Ed. 311. The 
only material part of the sentence to which it is claimed that this ob- 
jection is addressed is "that he [Jack] had hired Dr. Lipscomb to 
kill him." If we are to treat this part of this sentence as covered 
by the objection, and as separately objected to, as it has been treated 
by_ counsel, though it is not set out in the objection, it présents a 
question difficult of solution. The words we hâve just quoted are 
not embraced in the objection, unless they are included by the addi- 
tion, "etc.," to the objection. The objection is made that the déclara- 
tion is "irrelevant, immaterial and incompétent." It may be doubted 
if thèse objections are sufficiently spécifie to require us to review the 
ruling on them. We learn from the argument for the plaintifïs in 
•error that the objections to this statement, "That Jack had his life 
insured; that he had hired Lipscomb to kill him," — are that it nar- 
râtes a past transaction ; that the déclarant could hâve had no knowl- 
edge of the fact stated ; that it is mère opinion ; in short, that it is 
hearsay, — does not come properly within the exception as to the res 
gestae. In Insurance Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437, the 
action was on an accident policy. The insured accidentally fell down- 
stairs, receiving injuries from which he died. The circumstances of 
the accident were proved only by the déclarations of the insured 
made to his wife and son. He was sleeping upstairs, and went down. 
When he came back, he told his wife he had fallen down the back 
stairs, and received injuries. He made similar déclarations to his 
son. The suprême court held thèse déclarations admissible as a 
part of the res gestae. "To bring such déclarations within the princi- 
ple," said the court, "generally, they must be contemporaneous with 
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the main fact to which they relate. But this rule is by no means oi 
universal application." The court then quoted approvingly Baron 
Pork in Rawson v. Haigh, 2 Bing. 99, as saying: 

"It is Impossible to tie down to time the rule as to the déclarations. We 
must judge from ail the circumstances of the case. We need not go to the 
length of saying that a déclaration made a month after the fact would, of 
itself, be admissible; but if," as in the présent case, there are Connecting 
circumstances, it may, even at that time, form a part of the wh Je res 
gestse." 

After quoting other cases, the court said: 

"Hère the principal fact is the bodily injury. The res gestse are the state- 
ments of the cause made by the assured almost contemporaneously with its 
occurrence, and those relating to the conséquences made while the latter 
subsisted and were in progress. * * * Rightly guarded in its practical 
application, there is no principle in the law of évidence more safe in its 
results. There is none which rests on a more solid basis of reason and au- 
thority. We think it was properly applied in the court below. In the ordi- 
nary concerns of life no one would doubt the truth of thèse déclarations, or 
hesitate to regard them, uncontradicted, as conclusive. Their probative 
force would not be questioned. Unlike much other évidence, equally cogent 
for ail the purposes of moral conviction, they hâve the sanction of law as 
well as of reastn. The want of this concurrence in the law is often deeply 
to be regretted. The weight of this reflection, in référence to the case under 
considération, is increased by the fact that what was said could not be re- 
ceived as 'dying déclarations,' although the person who made them was 
dead, and hence could not be called as a witness." 

State v. Thompson, 132 Mo. 301, 34 S. W. 31, was a trial for raur- 
der, by poison contained in a luncheon claimed to hâve been handed 
deceased by the défendant. It was held that the statements of de- 
ceased, while eating the luncheon, as to how and from whom he re^ 
ceived it, were admissible as a part of the res gestae. 

It cannot be said that Stewart certainly had no knowledge of the 
fact stated. He, Jack, and Lipscomb were at the rear end of Jack's 
store, talking, the afternoon that Lipscomb gave Stewart the capsule. 
Lipscomb was in Jack's store that afternoon. What knowledge 
Stewart had as to what occurred we cannot know. It is enough that 
he makes the statement as a fact. The jury were, of course, not 
bound to believe the statement. If the circumstances indicated a 
want of knowledge in the déclarant on the subject of the déclarations, 
that would be considered as lessening or destroying the weight of 
the déclarations. That would be for the jury. 1 Greenl. Ev. 160; 
People v. Taylor, 59 Cal. 640, 645. In Insurance Co. v. Mosley, 
supra, the court said, referring to the doctrine of res gestas: "The 
tendency of récent adjudications is to extend, rather than to narrow, 
the doctrine." And Lord Chief Justice Cockburn said: "People 
were formerly frightened out of their wits about admitting évidence, 
lest juries should go wrong. In modem times we admit the évi- 
dence, and discuss its weight." Reg. v. Churchwardens, etc., of 
Parish of Birmingham, 1 Best & S. 763; State v. Thompson, 132 Mo. 
321, 34 S. W. 31. The fact that the défendant now is allowed to 
testify has greatly tended to liberalize the rule as to déclarations 
claimed to be part of the res gestse. 

The case has been argued as if a spécifie objection had been made 
separately to that part of the déclaration that Jack had hired Lips- 
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comb to kill the déclarant, and we hâve examined the case as if 
such objection had been made, and we are of opinion that, in view 
of ail the circumstances, this case should not be reversed, because 
this déclaration was admitted. 

Other Objections to Evidence. 

To make Lipscomb's acts évidence against Jack, it was necessary 
to show that they had conspired to defraud the défendant. It is not 
often that direct proof of such a conspiracy can be made. Usually 
it raust be proved by a variety of circumstances. One circumstance, 
standing alone, may seem trivial ; but, if it is relevant, it is évidence, 
and many circumstances may be convincing proof. It was admissi- 
ble to prove Jack's relations to Lipscomb, — that they appeared to be 
unfriendly, but were in fact on good terms.. and that they were con- 
nected in securing other fraudulent insurance. Jack's déclarations 
that Lipscomb was a "very handy man for him to use in gettirig out 
bad insurance risks," and in fact any circumstance, were admissible 
that tended to show they were acting in concert. Objections to 
such évidence were ail properly overruled. It is, of course, true 
that évidence of another and distinct crime committed by a défend- 
ant, in no way connected with the one for which he is on trial, is 
inadmissible. If, however, the évidence is relevant, if it tends to 
prove the commission of the offense for which the défendant is 
on trial, it must not be excluded because it also shows that the de- 
fendant has committed another offense. Wood v. U. S., 16 Pet. 342, 
10 L. Ed 987; Wallace v. State, 41 Fia. 547 , 26 South. 713 ; Barnett 
v. Insurance Co., 115 Mich. 247, 73 N. W. 372. 

One of the issues submitted to the jury was whether Jack secured 
the insurance on the life of Stewart in good faith to secure a debt 
Stewart owed him, or did he procure it for improper purposes, and 
with criminal motives. On such issue it was admissible, considering 
the évidence of Lipscomb's connection with Stewart's death, for the 
défendant to show that Jack and Lipscomb were engaged in the 
business of procuring fraudulent insurance, and that the insurance 
on Stewart's life was a part of such scheme. State v. Brady (Iowa) 
69 N. W. 290, 36 L. R. A. 693; Beberstein v. Territory (Okl.) 58 
Pac. 641; People v. Summers, 115 Mich. 537, 73 N. W. 818; Car- 
roll v. Com., 84 Pa. 107; Wbart. Cr. Ev. (9th Ed.) 31; 3 Greenl. 
Ev. 15. 

After Stewart's death, Jack made proof to secure the insurance 
money on his life by sending a statement to Lipscomb, to be signed 
by him. Lipscomb was at that time in jail, charged with Stewart's 
murder. The record also shows that incidents occurring between 
Jack and Lipscomb, and statements and déclarations made by Lips- 
comb after Stewart's death, were received in évidence. It is urged 
hère that there was error in receiving this évidence, because, if a 
conspiracy had been established to kill Charles T. Stewart, the same 
had b<;en accomplished, and that no déclarations or conduct of Lips- 
comb coukl be admissible in évidence against Guy Jack after the 
accomplishment of the conspiracy. The fallacy of this position is 
that the conspiracy did not hâve for its airri and end the killing of 
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Stewart. Thé purpose of the conspiracy was to get the însurance 
on his life. If this could hâve been accomplished without Stewart's 
death, he probably would not hâve been poisoned. His death was 
an incident, but not the end, of the conspiracy. If, after his death, 
part of the insurance money had been collected, and divided between 
Jack and Lipscomb, can any one doubt that such évidence would 
hâve been admissible as tending to show the conspiracy and its pur- 
pose? The court did not err, we think, in admitting proof of the 
conduct of Lipscomb, after the death of Stewart. Holt v. State 
(Tex. Cr. App.) 46 S. W. 829; State v. Byers (Mont.) 41 Pac. 708. 

Charge of the Court. 

The entire charge of the court is in the bill of exceptions. The 
bill of exceptions shows that plaintiffs reserved an exception to the 
whole charge. Such exception to the entire charge, consisting, 
as in this case, of several closely printed pages, cannot avail to se- 
cure a reversai. 

This exception is also reserved : "We also except to the language 
read by your honor from the book." The bill of exceptions does 
not show what language was read from the book. The assignment 
of error following this exception purports to set out what was read 
by the trial judge as a part of his charge. But we cannot consider 
statements of fact in the assignment of erfors not based on the bill 
of exceptions. Unless the bill of exceptions certified by the judge 
showed what was read as a part of his charge, and the exception 
thereto, the question is not before this court for review. 

The court was requested by the plaintiff to charge the jury that 
they "must be satisfied beyond a reasonable doubt arising from the 
évidence that Guy Jack was implicated in the murder." The court 
said, "I do not think that is the law, and I décline to give the in- 
struction." This is a civil case. The défendant, by plea, averred 
that Guy Jack, the plaintiff, aided and abetted Lipscomb or procured 
him to murder Stewart, the insured. The burden was on the défend- 
ant to prove its plea, but it was not required to prove it beyond a 
reasonable: doubt. If the jury was, by ail the évidence, satisfied and 
convinced that the plea was true, that was suffkient. 

Written Instructions Requested. 

It appears from the printed transcript that during the progress of 
the trial the judge presiding requested the attorneys for the parties 
to présent to the court written instructions, so that the court might 
be advised as to their respective théories of the case. The attor- 
neys for the plaintiffs handed to the court before the argument be- 
gan 30 separate written charges, numbered from 1 to 30, inclusive. 
Some of thèse charges were marked, "Given for the convenience 
of the court in charging the jury," "The remaining instructions," 
the transcript states, were not passed upon by the court, nor were 
any exceptions taken by the plaintiff on account of the failure of 
the court to give the instruction to the jury, or to mark them "Given" 
or "Refused." It is assigned as error that the court did not give 
thèse 30 charges. Thèse charges do not even appear in the bill of 
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exceptions. The bill of exceptions does not show that any excep- 
tions were reserved to the refusai of the court to give them. On 
the contrary, the statement which follows the copy of the charges 
in the transcript shows affirmatively no exceptions were taken to 
the failure of the court to give the charges. Unless it appears in 
the bill of exceptions that a charge was requested, and refused by 
the court, and an exception duly reserved, no question is présentée! 
in regard to such charge for décision by this court. Thèse charges 
are embodied a second time in the transcript, being set out in a 
motion for a new trial, the refusai to give them being assigned as 
one of many grounds for a new trial. The refusai of the court to 
grant a new trial is assigned as error. We hâve often held that the 
granting or refusing a new trial is in the discrétion of the trial court, 
and that its décision cannot be reviewed by this court. Such is the 
unvarying rule of the fédéral courts. 

Mrs. Stewart's Alleged Interest. 

LilHe A. Stewart, widow of the insured, was joined as plaintif! 
in the suit. In rulings on the admission of évidence and in the 
charge to the jury the trial court held that on the undisputed évi- 
dence she had no interest in the action. The policy in suit was made 
payable, not to his wife, but to the executors or administrators of 
the insured. Charles T. Stewart, the insured, assigned the policy, 
with the consent of the insurance company, to Guy Jack. No other 
assignaient of it had been made. The déclaration filed by both of 
the plaintiffs states thèse facts. For the purpose of showing an in- 
terest in Mrs. Stewart, it is alleged in the déclaration that she "fur- 
nished proofs claiming the proceeds of said policy as the widow 
and only heir at law of said Charles T. Stewart," and that Guy Jack 
had furnished proofs claiming the proceeds of the policy under the 
assignment from the insured. Then follows the statement that "plain- 
tiffs hâve adjusted their respective claims to the proceeds of said 
policy of insurance, and agreed on a basis of settlement of the same." 
There is évidence in the record that Charles T. Stewart owed debts 
at his death. If the assignment is to be regarded, Jack alone, as 
assignée, owns the policy; if the assignment be ignored, the policy 
being payable to the executors or administrators of the insured, 
they alone could sue on it. In Insurance Co. v. Jack, 76 Miss. 788, 
25 South. 871, an action was brought by Jack and Mrs. Stewart on 
a life insurance policy assigned to Jack, which was payable to the 
executors or administrators of the insured. The court held — prop- 
erly, we think — that Mrs. Stewart was a stranger to the contract; 
that, if she had made an agreement with Jack as to a division of the 
proceeds, that was a contract with which the insurance company had 
no concern. We concur in this view. The record in this case shows 
aSrmatively that Mrs. Stewart had no right of action on the policy. 
In this case, by her pleading, she is affirming that the policy was as- 
signed to Jack. 

The judgment of the circuit court is affirmed. 
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TOWN OF ALDEN v. GASTON. 
(Circuit Court of Appeals, Bighth Circuit December 9. 1901.) 

No. 1,573. 

1. Towns— Bonds to Aid Ràilroad— Amount— Limit— Statutbs— Construc- 

tion. 

Gen. St Mlnn. 1866, c. 10, § 107, provided that no town should hâve 
power to contract debts in any one year in a larger sum than the amount 
of taxes assessed for such year, unless authorized by a majority of its 
voters. Chapter 11, § 78, as amended, limited the annual tax levy for 
town purposes to a sum not exceeding 10 mills on the dollar, and pro- 
vided that nothing in such section should be construed to prevent the 
supervisors of any town from "levying any tax which by any spécial 
law they are authorized to levy." Section 79 prohibited the contracting 
of any debt by a town which would render necessary the levy of a 
higher rate of tax than that prescribed by section 78, "unless specially 
and expressly authorized by law." An act of the législature (Sp. Laws 
Minn. 1868, p. 47), in section 1, expressly authorized each town in cer- 
tain counties to issue bonds, as thereinafter provided, to aid in the con- 
struction of any ràilroad running into such counties. Section 2 pre- 
scribed the minimum face value of the bonds, manner of exécution, and 
rate of interest. Section 3 provided that any such town might, by vote 
of the majority of the légal voters of such town, flx the amount and 
slze of bonds to be issued and the rate of interest. Section 4 provided 
a complète seheme for levying a tax on the property of the town in an 
amount "not less than the principal and interest upon such bonds," for 
the apportionment of the tax, collection thereof , and payment of the 
bonds. Helê that, as the act of 1868 undertook to provide a complète 
seheme to accomplish the desired purpose, in the absence of a plain and 
clear lntent it should not be presumed that it meant that the authority 
glven the town to flx the amount and size of the bonds should be read 
with, and limited by, Gen. St. 1866, c. 11, §§ 78, 79, to 10 mills on the 
dollar of the taxable property. 

2. Bamb. 

The act of 1868 is obviously the exercise of the power reserved by the 
législature in Gen. St Minn. 1866, c. 11, §Sî 78, 79, to permit by spécial 
law, in exceptional cases, the création of debts by towns In excess of the 
limit prescribed by the gênerai law. 
8. Same— Authority to Fix Amount— Légal Voters. 

By the act of 1868, the whole matter of whether bonds should be is- 
sued, and the amount thereof, was relegated to the judgment of the 
légal voters of the town, who by self-imposed taxation were required 
to make provision for the payment and the bonds issued pursuant to 
such authority are valid. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

The town of Alden, the plaintiff in error, cne of the congressional town- 
ships of Freeborn county, in the state of Minnesota, on March 28, 1870, hav- 
ing been duly authorized by a majority of its qualified voters, issued its 
15 certain bonds, of the dénomination of $1,000 each, in aid of the construc- 
tion of the Southern Minnesota Ràilroad, projected across the township. 
Thèse bonds were payable, according to their ténor, on or before 30 years 
after date, and bore interest, represented by attached coupons, at the rate 
of 7 per cent, per annum. The ràilroad was constructed as projected, and 
the bonds received by the company were negotiated and passed from hand 
to hand in the market from the date of their issue until 1894, when 10 of 
them were purchased by Easton, the défendant in error, under such circum- 
stances as constituted him, withln the meaning of the law, an innocent 
purchaser thereof for value. The coupons representing the interest on the 
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bonds were regularly paid from 1870 to 1808 wlthout any question or objec- 
tion on the part of the town as to their validity. On July 24, 1899, the town, 
by its treasurer, wrote a letter to Easton notifying hlm that it had deter- 
mined to contest the validity of the bonds. After the principal had matured, 
Easton instituted this suit in the circuit court of the United States for the 
district of Minnesota against the town to recover the face value of the bonds, 
together with interest accrued thereon from and after 1888. The town in 
lts answer denied liability, on the ground that It exceeded the limit of in- 
debtedness permitted by the statutes of Minnesota in issuing the bonds, and 
that they were therefore void. It also filed a counterclaim to recover from 
Easton the aniount of Interest paid him by the town after he had become 
the owner of the bonds. The case went to trial, and resulted in a judgment 
for Easton for the full amount of the principal of the bonds and uiipaid In- 
terest thereon. The town brings the case hère by wrlt of error to reverse 
that judgment 

Charles Butts (A. G. Wedge and Moses E. Clapp, with him on 
the brief), for plaintiff in error. 

S. D. Catherwood (R. E. Shepherd, with him on the brief), for 
défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The General Statutes of Minnesota of 1866, in force in 1870, when 
thèse bonds were issued, provide as follows: 

Chapter 10, § 107: 

"No town lias power to contract debts or make expendltures for any one 
year in a larger suin than the amount of taxes assessed for such year, with- 
out having been authorized by a majority of the voters of such township. 

* * «" 

Chapter 11, § 78: 

"There shall be levied, annually on each dollar of taxable property In thls 
state (other than such as by law is otherwise taxed) as valued and entered 
on the grand list of taxable property for the several purposes in this chapter 
enumerated, taxes at the rates hereinafter specified, narnely: « « * For 
township purposes on the taxable property in the township, as entered and 
valued on the grand list, such sum as the clerk shall certify to the county 
auditor, has been voted by such town not exceedlng flve mills on the dollar. 

• * •» 

By subséquent amendment, the limit of the levy of 5 mills on the 
dollar was enlarged to 10 mills on the dollar. By act of the légis- 
lature of Minnesota approved March 6, 1868 (Sp. Laws Minn. 1868, 
p. 47), power was conferred upon the towns in several counties of 
the state, including Freeborn county, to issue bonds in aid of the 
construction of any railroad running into, or proposed to be built 
through, either or ail of such counties. Section 3 of that act is as 
follows : 

"Any town in either of the aforesaid counties may at any annual or 
regularly called spécial meeting, by vote of the majority of the légal voters 
of such town présent and voting, fix the amount and size of bonds to be 
issued by such town, the rate of interest and the date of payment of ail and 
any thereof. * * *" 

Section 4 of that act provides a scheme for levying a tax upon 
the real and personal property of the town, and for the collection 
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thereof, and for the appropriation of the same, when collected, to 
the payment of the principal and interest of the bonds issued by the 
town. An act of the législature of Minnesota approved February 
27, 1869, amends the act of March 6, 1868, in certain particulars 
unnecessary now to be referred to. 

It is contended by plâintiflf in error that the provisions of Gen. St. 
1866, c. 11, § 78, are .applicable to and control the présent case, and 
that the limit of indebtedness there fixed, namely, such as shall 
not exceed 10 mills on the dollar of taxable property of the town, 
exhausted the power of the town. It is admitted that $15,000, the 
àggregate of the bonds issued, exceed that limit. It is contended, 
on the other hand, by the défendant in error, that the provisions 
of the General Statutes already quoted are not applicable to the 
création of the bonded indebtedness in question, but that the Spé- 
cial Acts of 1868 and 1869 conferred ample authority upon any town 
to incur an indebtedness in aid of the construction of railroads 
through the county, in any amount which might be agreed upon 
by a majority of the qùâlified voters of the town. Thè trial court 
adopted the latter view, and ruled accordingly. The correctness 
of this ruling only is brought to our attention by the assignment 
of errors. 

The gênerai statutes relating to township organization (section 
107, c. 10, Gen. St. 1866) place 110 limit upon the power of towns to 
create debts, the only condition thereto being an authorization by 
a majority of the voters of the town; but chapter 11, § 78, relating 
to the levy of taxes, fixes a limit of taxation for township purposes 
not exceeding 10 mills on the dollar of the taxable property of the 
township, but contains a very significant proviso, as follows : 

"And provlded further that nothlng in this section shall be construed to 
prevent the county commissioners, township supervisors, or corporate au- 
thoritles 6f any clty, town or village from levying any tax which by any 
spécial law they are authorized to levy." 

Section 79 of the same chapter contains a prohibition against con- 
tracting any debt or incurring any pecuniary liability by a town 
which will'rehder necessary the levy of a higher rate of tax than 
the maximum rate prescribed by section 78, namely, 10 mills on 
the dollar of the taxable property of the town, but this last-men- 
tioned prohibition contains a very significant exception. It reads 
as follows : 

"It shall be ; unlawjful for the corporate authoritles of any • • • town- 
ship, * * * unless specially and exprèssly authorized by law, to contract 
any debt • ,* * for the payment of either principal or interest of which 
• * * it wili be necessary to levy * * • a higher rate of tax than the 
maximum raté prescribed by this chapter." 

From the foregoing provisions of the gênerai laws relating to 
township organization and taxes, it is, we think, very obvious that 
the législature of Minnesota first adopted a gênerai rule prohibiting 
the création of any debt by a town in excess of 10 mills on the dollar 
of the valuation of its taxable property, and at the same time made 
provision for exceptional cases when it could, by the passage of a 
spécial law, permit a town to create an indebtedness in excess of 
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that Iimit, provided only it secured the consent of a majority of the 
voters of the town thereto. In other words, the législature seems 
to hâve thought that its own législative wisdom and discrétion and 
the will of the majority of the voters of the town, taken together, 
would afïord adéquate safeguards against improvidence when any 
spécial occasion should arise suggesting the advisability of contract- 
ing indebtedness in excess of the limit fixed by the gênerai law. 

We are now brought to the inquiry whether the législature en- 
acted any spécial law authorizing the plaintifï in error to contract 
the indebtedness in question. Attention lias already been called to 
the act approved March 6, 1868. Section 1 of that act expressly 
authorizes each town in the counties of Filmore, Mower, Freeborn, 
Faribault, Martin, and Jackson "to issue bonds as hereinafter pro- 
vided, to aid in the construction of any railroad running into or 
proposed to be built through either or ail of the counties aforesaid." 
No limit is there placed upon the amount of bonds to be issued 
except such as is comprehended in the words underscored, "as here- 
inafter provided." Section 2 prescribes the minimum face value of 
the bonds, the rate of interest they shall bear, and how they shall 
be executed. Section 3 is as follows : "Any town in either of the 
aforesaid counties may at any annual or regularly called spécial 
meeting by vote of the majority of the légal voters of such town, 
présent and voting, fix the amount and sizè of bonds to be issued 
by such town, the rate of interest," etc. Section 4 provides a com- 
plète scheme for levying a tax upon the real and personal property 
of the town in an amount "not less than the principal and interest 
upOn such bonds," and to "apportion the same upon such years as 
may be deemed expédient," and also for the collection and payment 
of such tax to the town treasurer, to be by him applied "in payment 
of the principal and interest of the bonds issued by the town." It 
thus appears that this act is complète in itself, and requires no resort 
to the gênerai law for its enforcement. It authorizes the issuing 
of bonds, and provides a full scheme of taxation to secure funds 
for their payment. 

But it is contended by the plaintifï in error that the words found 
in section 3, authorizing the majority of the légal voters to "fix the 
amount and size of bonds," must be read in connection with the 
gênerai law, and be supplemented by the words found in that law, 
namely, "not exceeding ten mills on the dollar on the taxable prop- 
erty of the township." We are unable to agrée with this conten- 
tion of counsel, for the following reasons : First, the législature, 
as already observed, undertook to provide a complète scheme to 
accomplish the desired purpose, and we should not présume, in the 
absence of a plain and clear intent to the contrary, that it meant 
what it did not say ; second, the act in question is obviously the 
exercise of a power reserved to the législature by the gênerai law 
(sections 78, 79, c. 11, Gen. St. 1866) to permit, by spécial law, in 
exceptional cases, the création of debts by towns in excess of the 
limit prescribed by the gênerai law; third, the act of 1868, by clear 
and unmistakable language, authorizes each town in Freeborn 
county, among others, to issue bonds "as hereinafter provided," 
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and then provides for an élection, conferring upon the majority of 
the légal voters of the town power to "fix the amount of bonds 
* * * to be issued." In other words, the législature, being sat- 
isfied that the best interests of the towns justified them in extend- 
ing aid to railroad construction in their counties, left it to the judg- 
ment of the majority of the légal voters to détermine whether the 
towns should grant any aid, and, if so, to fix the amount of such 
aid. The whole matter relative to the amount of bonds to be issued 
was relegated to the judgment of the légal voters of the town, who, 
by self-imposed taxation, were required to make provision for the 
payment of the same. 

The foregoing conclusions are in harmony with the views ex- 
pressed by the suprême court of Minnesota in the case of State v. 
Town of Clark, 23 Minn. 422. The town of Clark was one of the 
towns in Faribault county which issued bonds in aid of a railroad, 
under the provisions of the act of March 6, 1868. In 1872 the con- 
stitution of Minnesota was amended so as to create an effectuai 
inhibition against contracting any indebtedness by towns in excess 
of 10 per cent, of the value of their taxable property. It was con- 
tended by the town that the constitutional amendaient abrogated 
the act of 1868, so that no authority to issue bonds thereunder 
existed after the adoption of the constitutional amendment. The 
court in its opinion takes occasion to say : 

"By Sp. Laws 1868, c. 24, as amended by Sp. Laws 1869, c. 44, and Sp. 
Laws 1870, e. 49, any town In the county of Faribault was authorized to 
issue bonds to aid in the construction of any railroad running into such 
county. No Hmit was placed upon the amount of bonds which might be 
issued by any town upon the détermination of its voters. * • * Prior to 
the taking effect of this [constitutional] amendment, the power of the légis- 
lature to authorize the issuing of bonds or the ineurring of indebtedness [in 
aid of railroads] by any of the municipal corporations mentioned was un- 
limlted as respected the amount of bonds and indebtedness. * * * At 
the time when the amendment was naade [in 1872], the laws under which 
the town of Clark was authorized to Issue the bonds in question had been 
enacted and were in full force. They placed no limit upon the amount of 
bonds issuable, save such as might be flxed by the voters." 

While it may be said that the real question now under considér- 
ation was not necessarily involved in that case, and therefore that 
the opinion expressed by the suprême court is not such an inter- 
prétation of local law as, under recognized principles, should con- 
trol our judgment, it is nevertheless true that the suprême court 
in that case had the gênerai subject before it, and expressed views 
in harmony with reason, and which commend themselves to our 
judgment. 

In the case of State v. Routh, 61 Minn. 205, 206, 63 N. W. 621, 
622, the suprême court had under considération the rule governing 
the construction of statutes of Minnesota, and announced its con- 
clusion as follows : 

"When a gênerai Intention is expressed, and also a particular one which 
ls Inconsistent with the gênerai one, the particular intention will be con- 
sldered an exception to the gênerai one; that is, where a spécial law which 
applies to a limited district, as a City, conflicts with a previous gênerai law, 
the latter yields to the former." 
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In the case of Board of Com'rs of Seward Co., Kan., v. yEtna 
Life Ins. Co., 32 C. C. A. 585, 590, 90 Fed. 222, 227, the rule was 
laid down by this court thus : 

"Privilèges granted by spécial act are not affected by Inconsistent gênerai 
législation on the same subject, but the spécial act and the gênerai laws 
must stand together, the one as the law of the particular case, and the other 
as the gênerai law of the land." 

To the same effect also are the following authorities: Town- 
send v. Little, 109 U. S. 504, 512, 3 Sup. Ct. 357, 27 L. Ed. 1012; 
Gowen v. Harley, 6 C. C. A. 190, 56 Fed. 973 ; Felt v. Felt, 19 Wis. 
193, 196; Ex parte Smith, 40 Cal. 419; Crâne v. Reeder, 22 Mich. 
322; Suth. St. Const. §§ 158, 159. 

For the reasons hereinbefore stated, and on the authorities cited, 
we entertain no doubt that the trial court correctly ruled that the 
spécial act of 1868 conferred ample authority upon the town of Al- 
den to incur the indebtedness represented by the bonds in question. 

Our attention was called in the argument to several acts of the 
législature of Minnesota passed in 1871, 1875, 1881, and 1883, rec- 
ognizing the validity of the bonds in question, and also to the fact 
that the town of Alden had levied taxes to pay the interest on the 
bonds trom year to year, beginning with 1871 and ending with 1897, 
and had actually paid the same without objection, and without any 
claim that tht bonds were invalid; and it was argued with much 
force and persuasiveness that the acts of the législature in question 
constitute a législative récognition of the validity of the bonds, and 
that the acts of the town in levying taxes and paying the interest 
on the bonds for a period of nearly 30 years évince a construction 
of the statutes by the parties in interest in harmony with the con- 
tention of the défendant in error, and that thèse acts of the state 
and of the parties should be given force in the détermination of 
the question now involved. 

It is certainly true that, in cases of doubt concerning the true in- 
terprétation to be placed upon législative enactments, resort may be 
had to contemporaneous, and even subséquent, législation, to as- 
certain the true intent and meaning of that in question ; and it has 
been held by this court in the cases of County of Washington v. 
Williams and Blair v. County of Washington (decided at its last 
May term; C. C. A.) 111 Fed. 801, that, even in cases involving the 
power of a municipality to aid in the construction of a railroad, a 
libéral interprétation should be placed upon the act claimed to con- 
fer the power when first brought in question after the lapse of many 
years of continuous récognition of the validity of the bonds issued 
thereunder. But, in the view we hâve taken of the législation in- 
volved in this case, we find no occasion to resort to thèse extra- 
meous aids. The act of March 6, 1868, for the reasons hereinbefore 
stated, conferred adéquate power upon the town of Alden to issue 
the séries of bonds in question. 

Some other questions were discussed by counsel at the argument 
and in their briefs, but, as they are not based upon any assignmem 
of error, they require no considération at our hands. 

The judgment of the circuit court is afïïrmed. 
113 F.-5 
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OANNET y. WAIiKBINa 

(Circuit Court of Appeals, First Circuit June 14, 180L) 

No 379. 

Mastbr ahd Servant— Lnjdby thkocgh Négligence of Superintendant — 
Massachusetts Statute. 

The provision of the Massachusetts employers' llability act which 
gives a riglit of action against an employer for a Personal injury caused 
to an employé "by reason of the négligence of any person in the service 
of the employer, entrusted with and exercising superintendence, whose 
sole or principal duty is that of superintendence," is remédiai in char- 
acter, and not to be so artificially and narrowly construed that the fact, 
alone, that one given authority of superintendence works with his hands 
the greater part of the time, necessarily excludes him from being one 
whose "principal business is that of superintendence," nor do the déci- 
sions of the suprême judicial court of the state thereon require such a 
construction; and where a superintendent, although so working himself, 
is also during the saine time that he is working actively exercising the 
duty of superintendence, that may be round, in a proper case, to be such 
"principal business." 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Wàlter T. Badger (Solomon Lincoln, on the brief), for plaintif! in 
error. 
William A. Pew, Jr., for défendant in error. 

Before COI/T and PUTNAM, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. In this case there were a verdict and 
a judgment for the plaintiff below, and the défendant below sued 
out this writ of error. It will be convenient to use the word "plain- 
tiff" as indicating the plaintiff below, and "défendant" as indicating 
the défendant below. 

The action rests on the provision in the employer's liability act 
of Massachusetts which gives a right of action for a personal injury 
caused to an employé, "by reason of the négligence of any person 
in the service of the employer, entrusted with and exercising superin- 
tendence, whose sole or principal duty is that of superintendence." 
The defendant's proposition is as follows: One who labors the 
"most of the time with his hands" is not a superintendent, within the 
meaning of the statute. He puts it to the effect that the statutory 
word "principal" means principal in point of time, and that the idea 
that it means principal in point of importance has been expressly 
negatived. He maintains that this is an arbitrary rule applied by 
the suprême judicial court of Massachusetts to the construction of 
this statute, with référence to the circumstances which he claims the 
jury would hâve been justified in finding to hâve existed in the case 
beforç us, and he asked an instruction to the jury accordingly. This 
was not given. 

The plaintiff was engaged in drilling in the defendant's granité 
quarry. While so employed he was struck from behind by a rope, 
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and was thrown down and injured. The rope was in «se to hold 

down the blocks of a derrick in the same quarry, and it was being 
tightened by the alleged orders of one Anderson when it struck the 
plaintiff. There was évidence tending to show that Anderson was 
négligent, and that his négligence caused the injury. 

Anderson was employed by the défendant with the gang in which 
the plaintiff was working. The défendant testified that he had a man 
under him who acted for him when he was away, — one Edward 
Dyer; that he was sometimes there himself, and "then Dyer was 
there" ; that he had four gangs of men (that is, one for each derrick) ; 
that there was one man to take charge of each of thèse gangs; 
that Anderson had charge of one of them, consisting of from six 
to seven men ; that Anderson would go into the quarry in the morn- 
ing, and put on the chalk line, and tell the men to eut that line ; that 
he would see that the stone was ail right ; that, if he (the défendant) 
had an order for any particular dimension of stone, he would write 
it ofr on a card and give it to Anderson ; that Anderson would get it 
out and hoist it up ; that, when Anderson was not otherwise engaged, 
he would take his hammer and go to work with the rest of the gang, 
— "just the same as the rest of them" ; and that he (the défendant) 
paid the quarryman from 14 to 17 cents an hour, and Anderson 
about 25 or 30 cents. Anderson testified that the superintendent 
told him what kind of stone he wanted, and that he did the rest ; that 
he would make up his mind where he would get out stones, and took 
them wherever he pleased from the ledge on which he was directed 
to work ; that he laid out the lines ; that, after the stones were split 
and blown out, they were hoisted up on the bank, and were there put 
on a railroad train or wagons ; that he had charge of the stones from 
the time they were started in the pit until they left the quarry ; that 
the man in charge of the derrick was under him, and also the en- 
gineer, the tool boy, and the signalman ; and that he told them what 
he wanted done, and they did it. This évidence leaves it entirely 
plain that, although the plaintiff worked with Anderson and Ander- 
son worked with the plaintiff, they were not wholly employed in the 
same class of labor, and that Anderson had under his charge men 
not engaged in drilling, and therefore men not engaged in precisely 
the same labor in which the plaintiff was engaged, although in the 
common work and in the same gang. It is not questioned that 
Anderson was the "boss" of the gang, in the way in which that ex- 
pression is commonly used, nor that the jury might properly hâve 
found that he was engaged, at least to some extent, in superintend- 
ence, within the meaning of the statute. 

The plaintiff, referring to Anderson, testified, among other things, 
as follows: 

"Q. What was he doing when you were at work? A. Bossed the men. 
"Q. Was he doing that ail the time? A. Ail the time. 
"Q. Was he présent during every hour of the day, looking after the men 
and watching them? A. Yes." 

It was testimony of this character to which the court referred 
when it said to the jury : "There is some évidence in this case that 
the man [Anderson], while at work, was also engaged in the line of 
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superintendence; that, even if working with hîs hands, he was en- 
gaged in keeping an outlook upon the work, and giving directions 
to the men." 
At the outset the court said to the jury : 

"There is no arbitrary rule by which you can détermine, or, rather, which 
I can state to you as a rule which should govern your détermination of thls 
question., I cannot say to you, and the statute does not mean, that because 
a man ls engagea a fourth of the tlme in giVlng orders or directions or plan- 
ning the work, or because he is engagea a half of the tinie in manual labor, 
the question should turn one way or the other, or three-fourths of the time 
or nine-tenths of the time, as has been stated in one of the décisions of the 
suprême court of Massachusetts. So it is an open and fair questi ;n for you 
to détermine, upon your expérience and understanding as to the way things 
are done, and upon the évidence, whether it was either the sole or principal 
duty of the man Anderson to superintend and direct." 

Thereupon the défendant made the following request: 

"I would want your honor to charge that, if the jury find that Anderson 
did labor most of the time with his hands, he was not a superintendent, 
wlthin the meaning of the statute." 

The court replied to this, "I should hâve to deny that, in that ab- 
stract form," but it reinstructed the jury as follows : 

"There seems to be soine misunderstanding, gentlemen, as to just what I 
Baid with respect to the considération to be given to the situation if Ander- 
son worked with his hands a fourth of the time, a half of the time, or three- 
fourths of the time, or nine-tenths of the time. I did not intend to say to 
you that such expressions on the part of the witnesses would control, or, 
if you should find he did actually work a large portion of the time that the 
question of superintendence would necessarily turn upon that faei alone, for 
the reason that there is some évidence in this case that the man, while at 
work, was also engaged in the Une of superintendence; that, even if working 
with his hands, he was engaged in keeping an outlook upon the work and 
giving directions to the men. Of course, if a man was engaged nine-tenths 
of the time, or perhaps three-fourths of the time, or more than half the time, 
in actual manual labor, giving up entirely during that period ail idea of 
superintendence or direction, throwing off his responsibility and becoming 
altogether a common laborer, and having no référence to the direction of the 
work or outlook upon what was going on, then it probabiy would follow that 
he was not a superintendent, or not a superintendent whose chief duty was 
superintendence. But if at the same time that he was laboring he was giv- 
ing directions, and adhering to his right to direct and superintend, and was 
actually keeping an outlook and directing, then it would become a question 
for you to détermine, notwithstanding the f act of manual labor for a greater 
or less portion of the time; it would be a question for you to settle upon ail 
the évidence, taking into considération ail the évidence, the amount of labor, 
the importance of superintendence, the extent of direction, — ail together, — 
for you to détermine whether his chief duty was that of superintendence." 

If the instructions had rested where the court first left them, the 
charge would, perhaps, hâve been déficient. It cannot, however, be 
doubted that what the court added after the défendant made the re- 
quest which we hâve cited materially modified what it had before 
said. In making this modification, the court so fully expressed itself 
to the jury that there is no question that whatever detrimental im- 

Çressions the first instructions may hâve made were removed. 
herefore the case fairly turns on the question whether or not the 
final instructions were correct, and sufficiently full, in view of the 
request made by the défendant. 



CANNEY V. WALKEINK. 69 

We will consider in their chronological order the various décisions 
of the suprême judicial court of Massachusetts, cited to us by either 
party. 

In Malcolm v. Fuller, 152 Mass. 160, 25 N. E. 83, the nisi prius 
court, in charging the jury, used thèse expressions with référence to 
the person claimed to hâve been intrusted with superintendence : 

"If generally or principally he Is at work manually with his hands, then 
he is not a man whose sole or principal duty is that of superintendence." 
"That is, if Stewart was set to work with a gang of men, and expected to 
do his share, either of holding or pounding the drill, and was generally en- 
gagea in that employment, or in manual employments ab ut the quarry, 
then he is not a man whose sole or principal duty is that of superintendence." 

Thèse instructions, however, were not passed on by the court in 
bench, for the case turned on the proposition that the act which 
caused the injury was not an act of superintendence. The same is 
true as to Cashman v. Chase, 156 Mass. 342, 31 N. E. 4, in which the 
court found that it was évident that in operating the engine the per- 
son who was alleged to be in superintendence "was doing the work 
of a laborer, acting upon the directions of others, and not directing 
thera." Also, in Shepard v. Railroad, 158 Mass. 174, 33 N. E. 508, 
the court failed to state why it held that the section foreman in that 
case was not charged with superintendence, within the meaning of 
the statute, and the question of the meaning of the word "principal" 
in the statute was not specifically raised. Prendible v. Manufactur- 
ing Co., 160 Mass. 131, 35 N. E. 675, also fails as an authority for 
either party before us. 

In O'Brien v. Rideout, 161 Mass. 170, 36 N. E. 792, the substance 
of ail the évidence was reported in the bill of exceptions. The court 
below ordered a verdict for the défendant, and the plaintif? excepted. 
The court in bench overruled this exception. The foreman stood in 
similar relations to his co-employés as Anderson in the case at bar, 
because, while the plaintiff was at work with a circular saw, sawing 
butternut wood, the foreman, while employed with the same gang, 
was giving orders, attending to grinding tools, piling lumber, and 
keeping busy generally. The court said that the évidence would not 
justify a finding that the foreman came within the statute, and added 
what was said by one of the witnesses, to the efïect that the foreman 
was "at work pretty much ail the time in getting out lumber, or 
piling it up, or arranging it, or in operating saws." While it is quite 
possible that this case would hâve justified us in sustaining a verdict 
for the défendant, if it had been ordered by the court below, and ail 
the évidence were before us, it fails to state specifically anything by 
which it can be understood whether or not it intended to lay down 
an arbitrary rule by which the statute is to be construed, or whether 
it only referred to the testimony which it quoted as a leading fact, 
which, under the circumstances, brought it to the conclusion which 
it reached. 

Dowd v. Railroad Co., 162 Mass. 185, 38 N. E. 440, so far as the 
spécifie point which we hâve before us is concerned, is subject to 
the same observation as Prendible v. Manufacturing Co. 

A case which is thought to give much support to the defendant's 
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position is O'Neil v. O'Leary, 164 Mass. 387, 41 N. E. 662. This 
came up on exceptions to a refusai at nisi prius to give the following 
instruction requested by the défendant, appearing at page 389, 164 
Mass., and page 662, 41 N. E. : 

"There 1b no évidence that McDonald was employed as a superintendent, 
whose sole or principal duty was that of superintendence, so that the de- 
fendant can.be held liable for ths négligence of McDonald." 

The court in bench, considering only the évidence for the plain- 
tiffs, held that this instruction should hâve been given. It abstracts 
that évidence at page 390, 164 Mass., and page 663, 41 N. E., and then 
proceeds as follows : 

"In a sensé, It is undoubtedly true that superintendence is more important 
than manuai labor; and so, if superintendence is intrusted to a man who 
also works with his hands, It may be said that his principal duty is that of 
superintendence. But if the statute had intended that every person exer- 
cising superintendence should not be considered a fellow servant with a per- 
son injured, there would hâve been no need of the words 'whose sole or 
principal duty is that of superintendence.' Thèse words must hâve a rea- 
sonable Interprétation given to them; and a majority of the court is of opin- 
ion that it cannot be said of a person who works at manuai labor, to the 
extent shown in this case, that his principal duty is that of superintendence." 

It is to be observed that the plaintiff's case contained no proof 
like that referred to in the charge in the case at bar, to the effect 
that while the alleged superintendent was at work he "was also en- 
gaged in the line of superintendence," and that, "even if working 
with his hands, he was engaged in keeping an outlook upon the 
work, and giving directions to the men." In other words, the charge 
before us went on the ground that, even if the labor performed by 
Anderson was continuous, the jury might find, on the évidence, that 
it was of such a character as did not prevent him from also at the 
same time giving superintendence to the work, and, further, that he 
did give such superintendence continuously, or substantially so. Of 
course, we cannot say judicially that this proposition involves any 
inconsistency. Therefore the précise circumstances under which the 
case at bar was left to the jury were not brought to the attention of 
the court in O'Neil v. O'Leary. 

Geloneck v. Pump Co., 165 Mass. 202, 216, 43 N. E. 85, is too in- 
definite to be of use. Crowley v. Cutting, 165 Mass. 436, 43 N. E. 
197, by implication, reaffirms the conclusion in O'Neil v. O'Leary; 
but it had no occasion to pass precisely on the particular question 
before us. Reynolds v. Barnard, 168 Mass. 226, 46 N. E. 703, is 
not of importance, except that it again recognizes the conclusion in 
O'Neil v. O'Leary. The case turned on the fact that the proofs 
were conflicting, and that therefore the issue was properly submitted 
to the jury. It again failed to propound the précise question which 
the évidence and the charge in the case at bar raise. 

In Gardner v. Telegraph Co., 170 Mass. 156, 48 N. E. 937, there 
was a verdict for the défendant; and the sole question was on the 
admissibility of certain évidence offered by the plaintiff and excluded. 
The court held that it was admissible on the question of superin- 
tendence; using this expression, which we will refer to again: 
"This" (that is, the évidence excluded) "would hâve justified the jury 
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in finding that he" (that is, the alleged superintendent) "was some- 
thing more than a mère laborer in charge of a gang." Riou v. 
Granité Co., 171 Mass. 162, 50 N. E. 525, turned on the fact that the 
act out of which the injury arose was not an act of superintendence. 
The court, by referring to Reynolds v. Barnard, 168 Mass. 226, 46 
N. E. 703, reaffirmed whatever there is in O'Neil v. O'Leary, 164 
Mass. 387, 41 N. E. 662. Eaves v. Manufacturing Co., 176 Mass. 
369, 373, 57 N. E. 669, is wholly indefinite, so far as concerns the 
question which we hâve to détermine. 

The resuit of thèse décisions undoubtedly establishes as a gênerai 
rule what is restated in Reynolds v. Barnard, 168 Mass., at page 228, 
46 N. E. 704, — that, when an employé works with his hands the 
greater portion of the time, he cannot superintend, within the pur- 
view of the statute; but they do not compel us to the conclusion 
that this rule is absolute, and to be applied without qualification 
under exceptional circumstances. When, as said in what we hâve 
already quoted from Gardner v. Telegraph Co., the alleged superin- 
tendent is only "a mère laborer in charge of the gang," this gênerai 
rule might well be applied, if not as a rule of law, at least as a rule 
of presumption of fact so forcible that the court would not allow a 
jury to disregard it. To go further, however, than to state it ordi- 
narily as illustrative for the guidance of juries, would give an artificial 
construction to a statute which seems simple, plain on its face, and 
reasonable in its purpose ; and it would also hold that the court could 
assume to know that a man cannot work constantly with his hands, 
and yet exercise superintendence in such manner that that is his 
principal duty. Such an assumption would be so forced as to ex- 
clude the possibility, which the common mind knows to exist, — that 
not only may an employé be engaged at ail times in labor with his 
hands, and yet exercise superintendence under such circumstances 
that that is his principal duty, but that, also, he may be so engaged 
under such peculiar circumstances that quite continuous laboring 
with his hands is a necessary part of the duty of superintendence. 
Since none of the décisions which hâve corne to our observation 
were rendered under circumstances which brought to the attention of 
the court the exceptional facts in support of which the plaintifï pro- 
duced évidence in the case at bar, and since, therefore, we are not 
concluded thereby with référence to such exceptional facts, and 
since, moreover, the defendant's proposition would compel us to give 
an artificial and narrow construction to a remédiai statute, contrary 
to the just and reasonable rules ordinarily applicable, and since, also, 
the alleged superintendent in this case was, as we hâve shown, 
"something more than a mère laborer in charge of a gang," we 
are unable to détermine that the instructions given the jury were not 
suitable and sumcient. 

The judgment of the circuit court is affirmed, with interest, and the 
défendant in error recovers the costs of appeal. 
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DE FORD et al. v. MARYLAND STEEL CO. 
(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 418. 

L Breach of Contract— Damages— Exfense Incurhed— Lost Profits. 

Damages based on the estimated expenses incurred and losses of 
profits sustained by reason of défendants failure to complète and de- 
liver certain vessels within a specifled time are not recoverable in an 
action for breach of a contract to complète and deliver the vessels 
within the specifled time, though the purpose for which the vessels were 
lntended was understood by the parties, such damages being entirely 
conjectural. 
S. Same— Remoteness of Damages. 

Damages based on the loss of vessels in a hurricane are too spécula- 
tive to be recoverable in an action for breach of a contract to construct 
and deliver the vessels within a specifled time at a designated place, 
their destruction occurring at another place. 
8. Same — Mbasurb of Damages. 

In the absence of spécial circumstances, a party failing to complète 
and deliver vessels within a specifled time is liable only to the amount 
of the interest on the payments made prior to their delivery for the time 
of the delay. 

In Error to the Circuit Court of the United States for the District 
of Maryland. 

Charles Morris Howard, for plaintiffs in error. 
Alexander Preston (J. Alexander Preston and Robert Ludlow 
Preston, on the brief), for défendant in error. 

Heard by GOFF and SIMONTON, Circuit Tudges, and JACK- 
SON, District Judge. 

GOFF, Circuit Judge. The défendant below, also the défendant 
in error, contracted with the plaintiffs below, who are also the plain- 
tiffs in error, under a written contract dated September 6, 1899, to 
build for them, in accordance with certain spécifications, one steel 
screw tug, and to complète and deliver the same to said plaintiffs on 
or before the ist day of January, 1900, ùnless prevented by providen- 
tial occurrence, fire, strikes of workmen, or other obstacles beyond 
their power to control, for the sum of $15,750. The défendant also 
contracted with plaintiffs, by written contract dated December 6, 
1899, to construct for them, in accordance with certain described 
plans, two barges, and to endeavor to complète and deliver said 
barges to the plaintiffs on or before the ist day of February, 1900, 
unless prevented by providential occurrences, fires, strikes of work- 
men, or obstacles beyond their power to control, for the sum of 
$11,500. The vessels so contracted for were to be delivered at 
Sparrow's Point, in the state of Maryland. For varions reasons, not 
necessary to be hère set forth in full, the tug and barges were not 
actually delivered to the plaintiffs until July 21, 1900. The last in- 
stallment of pay for said vessels was made by the plaintiffs to the 
défendant on the day the same were so delivered, and the plaintiffs 
on that day duly served on the défendant a protest in writing, reserv- 
ing to themselves ail rights and claims that they might be entitled to 
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because of said delay. The plaintiffs were engaged in the business 
of manufacturing and selling sugars, having places of business in 
Boston and Porto Rico, and the vessels so contracted for and deliv- 
ered were intended to be used during the sugar season of 19x10. The 
tug and barges left for Porto Rico under the tow of a larger tug on 
the day they were delivered to the plaintiffs, and, after having ex- 
perienced tempestuous weather off of and south of Cape Hatteras, 
both of the barges were lost ; one of them on July 2Ôth, and the other 
on the following day. The tug was compelled to return to Norfolk, 
but afterwards went to Porto Rico under her own steam. On the 
5th day of January, 1901, the plaintiffs instituted an action at law in 
the circuit court of the United States for the district of Maryland, 
claiming damages from the défendant because of its failure to com- 
plète and deliver said vessels according to the terms of the contract 
mentioned. It is alleged in the déclaration that the failure to com- 
plète and dehvtr said vessels was not caused by providential occur- 
rences, fires, strikes of workmen, or other obstacles beyond the dé- 
fendants power to control, but was owing to the négligence of the 
défendant ; and it was f urther alleged that said vessels were intended 
by the plaintiffs for use in connection w r ith their sugar business in 
Porto Rico, and that they were known to be so intended by both 
parties to said contract, and that by the failure of the défendant to 
deliver the vessels within the time stipulated, the plaintiffs were sub- 
jected to great expense for freight and for lighterage, and that they 
were deprived of the profits of valuable contracts in connection with 
such vessels, which profits they would otherwise hâve made, and 
that by reason of the delay and of the failure of the défendant to com- 
plète and deliver said vessels in accordance with the terms of the con- 
tract, the plaintiffs were subjected to great additional expense; and 
the plaintiffs also alleged that the 21 st day of July in every year is 
the beginning of the hurricane season in the locality for which said 
vessels were intended, and that by reason of the delay in sailing, 
caused by the defendant's négligence, the vessels encountered a vio- 
lent hurricane on the voyage to Porto Rico, by which ail of said 
vessels were severely injured, and the two barges totally lost, to the 
great damage of the plaintiffs. The case was matured and came on 
to be heard on the iêth day of April, 1901, when, by agreement of 
the parties, the matters in issue were tried by the court without a 
jury. On the 6th day of May, 1901, the rulings and fmdings of the 
court, on the matters so submitted to it, were duly made and filed, 
and on the 27th day of May, 1901, judgment was enter ed for the 
plaintiffs for the sum found by the court in their favor. From such 
judgment the said plaintiffs sued out the writ of error we are now to 
dispose of. The court below found that the tug should hâve been 
completed for delivery on February 1, 1900, and the barges on April 
1, 1900; that there was an inexcusable delay in the delivery of the 
tug of 5 months and 20 days, and in the delivery of the barges of 
2 months- Exceptions to the rulings and findings of the court in a 
number of particulars were duly taken by the plaintiffs, and they, by 
their assignments of error, insist that the damages allowed by the 
court were entirely inadéquate. 
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With the conclusion reached by the court below that there was an 
inexcusable delay in the delivery by the défendant of the vessels 
contracted for by the plaintiffs, we are in entire accord. Therefore 
the ascertainment of the proper measure of damages applicable to 
the circumstances found to exist in the présent case will dispose of 
rnost of the assignments of error, as there were no exceptions by 
either plaintiffs or défendant below to the action of the court on the 
prayers submitted. The court below rejected the plaintiffs' daim for 
damages based upon the fact that the vessels were intended to be 
used by the plaintiffs in connection with their sugar business in Porto 
Rico, and that the failure to deliver the vessels within the time stip- 
ulated in the contract subjected the plaintiffs . to great expense for 
freight and lighterage, and deprived them of profits that they would 
otherwise hâve made; and also rejected the claim for damages al- 
leged to hâve been caused by the delay in sailing, and the damages, 
if any, of the hurricane season, charged to hâve been caused thereby. 
It will be observed that the contracts required the delivery of the 
vessels at Sparrow's Point, and not in Porto Rico, and yet much of 
the évidence offered by the plaintiffs tended to prove the unusual 
risk and the great cost of taking a tug as small as the one so built 
and delivered, and barges as shallow as those contracted for, on a 
voyage of over 1,200 miles from the Chesapeake Bay to Porto Rico. 
The évidence offered on the subject of rental value had référence to 
the use of the vessels at Porto Rico, where it was conceded they were 
intended for use ; but their arrivai at Porto Rico, and their profitable 
utilization at that point, were so uncertain, and so entirely conjectur- 
al as to necessarily exclude ail claims for loss founded upon their use 
in that country. The contracts made no référence to the arrivai of 
the vessels at Porto Rico, but, on the contrary, distinctly provided 
for the delivery of the same before any effort was made to remove 
them to Porto Rico. It does not appear from the évidence that a 
tug could hâve been rented in Porto Rican waters during the sugar 
season of 1900 at any price, and it appears that there were very few 
barges to be had there under any circumstances, and it is quite évi- 
dent that such conditions existed as a resuit of the great cost and the 
extrême risk attending the efforts to take such vessels from the 
United States to that section. 

In cases of this character, spéculative damages are, as a rule, ex- 
cluded. The indemnity of the vendee is the actual loss sustained by 
reason of the vendor failing to comply with his contract ; and, where 
there is an absence of fraud, the vendee has never been allowed dam- 
ages remotely consequential, and resting in mère spéculation. In such 
cases parties should not be held liable for losses which they could 
not reasonably hâve anticipated, and which they did not contemplate 
when the contract was entered into. It is hardly possible that the 
damages now claimed by the plaintiffs in error could hâve been in 
the contemplation of either of the parties to the contracts under 
which the vessels before mentioned were constructed. Naturally, the 
vendor in this case presumed that, in the event of a breach on its 
part, the damages awarded would be proportionate to such recovery 
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as would be allowed it in case of a breach by the vendee in failing 
to pay the purchase money when the vessels were delivered at 
Sparrow's Point, and it is well established that such recovery would be 
limited to the contract price of the vessels, with légal interest there- 
on. Damages of the character now insisted upon by the plaintiffs 
in error are so uncertain, and bave référence to so many unfore- 
seen and changing contingencies, that no reasonable basis for prop- 
erly ascertaining their amount can be established. It would be a 
mère calculation of chances by juries and by courts, producing re- 
sults not conducive to the due administration of justice, and deterring 
prudent men from making contracts like those now under considéra- 
tion, to the great détriment of business and commercial affairs. It 
does not appear from the contracts, nor from the correspondent 
preceding them, nor from the conduct of the parties during the time 
the vessels were being built, that the défendant below was expected 
to see to their safe arrivai at Porto Rico, or that there would be any 
spécial loss to the plaintiffs if delay should occur in the time of de- 
livery. No penalty for delay is found in the contracts, and certainly 
the plaintiffs did not act as if they regarded time as material, or con- 
sidered prompt delivery of the completed vessels as essential. On 
the contrary, they directed various changes to be made in the man- 
ner of the construction of the tug,— altérations which they must hâve 
realized would cause considérable delay, — and after the completion 
of the barges they did not take possession of them until six weeks 
had elapsed. We refer to thèse facts, fully disclosed by the évidence, 
for the purpose of showing the absence of such spécial circumstances 
as would make other damages than those we hâve indicated, proper to 
be assessed because of the breach by the défendant relating to the 
delay in delivering the vessels. The court below allowed the plain- 
tiffs the sum répresenting the interest at 6 per cent, per annum, on the 
payments made by them prior to the delivery of the vessels, for the full 
time resulting from the delays, and we find no error in that judgment. 

The following cases bear upon the questions raised by the assign- 
ments of error, and, in our opinion, direct the conclusion we hâve 
reached concerning them: Howard v. Manufacturing Co., 139 U. S. 
199, 11 Sup. Ct. 500, 35 L. Ed. 147; Taylor v. Maguire, 12 Mo. 313; 
Hadley v. Baxendale, 9 Exch. 341 ; Primrose v. Telegraph Co., 154 
U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 883; The Ceres, 19 C. C. A. 
243, 72 Fed. 936, 943; Drug Co. v. Byrd, 34 C. C. A. 351, 92 Fed. 
290; Railroad Co. v. Bucki, 16 C. C. A. 42, 68 Fed. 864; Abbott v. 
Gatch, 13 Md. 314, 71 Am. Dec. 635; Oil Co. v. Schlens, 59 Md. 31, 
43 Am. Rep. 537 ; Blanchard v. Ely, 21 Wend. 342, 34 Am. Dec. 250; 
Trust Co. v. Clark, 34 C. C. A. 354, 92 Fed. 293. 

There is no error in the judgment complained of, and the same is 
affirmed. 
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SOUTHERN RY. CO. v. CRAIG. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1902.) 

No. 404. 

L Master and Servant— Railroad Trains— Mode op Opération— Avoidinq 
Collisions between Trains— Ordinary Gare. 

Plaintiff's intestate, a railroad conductor on an extra train, had orders 
to précède a delayed regular train into defendant's yards. No instruc- 
tions were given to look out for any other train on entering the yards. 
Intestate was killed in a collision with a switcliing engine in the yards. 
No notice of the approach of the extra train had been given to those 
on the switch engine. The company's rules, known to intestate, gare 
the right of way to switch engines in the yards, and required that extra 
trains must approach and run throùgh yard limita under full contrdl. 
The évidence as to whether intestate's train was under full control was 
confiicting. The night of the accident was shown to hâve been dark 
and foggy. JUelU that, notwithstanding the rules of the Company, it 
was the duty of the crew of the switching engine to exercise ordinary 
care in avoiding collisions with incoming trains. 

8. Bame — Ordctaky Care— Instructions. 

An instruction that the crew of the switching engine should take 
proper précautions against collisions with Incoming trains, the character 
of such précautions to be determined by the circumstances of the night, 
the heavy fog, and the difliculty In hearing and seeing signais, was 
correct 

8. Samb— Observance op Rules— Question por Jubt. 

The question as to whether intestate observed the raie of having hl» 
train under full control on entering the yards was for the jury. 

4. Samb— Excessive Damages— Appeal. 

Where, in an action for the death of plaintiff's intestate, the instruc- 
tions are proper, and the record shows no attempt to magnify the in- 
Jury or pain, nor any appeal to the passion, préjudice, or sympa thy of 
the Jury, nor indication that the jurors were so influenced, the appellate 
court wlll not disturb a verdict on the ground of excessive damages. 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina, at Columbia. 

Thomas P. Cothran, for plaintiff in error. 
J. E. McDonald, for défendant in error. 

Before GOFF, Circuit Judge, and MORRIS and BOYD, Dis- 
trict Judges. 

BOYD, District Judge. This action was commenced in the court 
of common pleas for Fairfax county, in the state of South Caro- 
lina, to recover damages for the death of Laurence S. Harrison, 
the intestate of Craig, the défendant in error, alleged to hâve been 
caused by the négligence of the plaintiff in error on the I5th of 
November, 1899. Upon pétition of the plaintiff in error, the South- 
ern Railway Company, the case was removed to the circuit court of 
the United States for the district of South Carolina for trial. A trial 
was had before Simonton, circuit judge, and a jury, at Columbia, 

5. C, on the I3th and I4th days of December, 1900, and a verdict 
for $12,500 returned by the jury in favor of the administrator, and 
judgment was thereupon r^ndered by the court for said sum as 
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damages against the plaintif! in error. The case cornes hère for 
review upon a writ of error sued out by the railroad company. 

Harrison, the intestate of the administrator, Craig, was in the 
employment of the Southern Railway Company as a conductor, and 
on I5th of November, 1899, was in charge of a ballast or gravel 
train on the railroad of the company. Intestate's train was num- 
bered and called "Extra 555," that being the number of the locomo- 
tive attached to it and operated by J. W. Fetzer, engineer. During 
the afternoon of the isth of November, 1899, Extra No. 555 was 
engaged in work along the Une of the Southern Railway near a 
place called "Pomaria," about 30 miles from Columbia. At 8:22 
p. m. on the said day an order was issued by the railway company's 
superintendent, and received by intestate and his engineer, directing 
them to run Extra 555 from Pomaria to Columbia. At Allston, 
a station on the route from Pomaria to Columbia, an order was re- 
ceived by intestate and his engineer, at 9:02 p. m., to the effect 
that their train would run ahead of train No. 62, the latter being a 
regular passenger train, due at Columbia at noon that day, but 
which was more than 10 hours late. On the way from Allston to 
Columbia, at Bookman's, at the request of the engineer, vvho had 
been recently employed by the railway company, and who was new 
upon the yard and block system, the intestate left his caboose, and 
went upon the locomotive to pilot the engine through the yard at 
Columbia. Extra 555, consisting of 17 cars, loaded with ballast, 
drawn by the locomotive in charge of Fetzer, reached Columbia 
at 10:55 p. m. The night was very dark and foggy, and as Extra 
555 was moving into Columbia on the main track, and having en- 
tered the limits of the yard, the switch engine which was being oper- 
ated on the yard, whilst running backward, pulling a number of cars 
from a side track onto the main Une, collided with intestate's train, 
and he was killed in the collision. There was conflict of testimony 
as to the rate of speed at which the two trains were running when 
the collision took place. Fetzer, the engineer on Extra 555, testi- 
fied that his train was running at about 4 miles an hour; that he 
had it under full control ; and that, from the way the engines came 
together, it was his opinion that the speed of the switch engine 
at the time was 12 or 15 miles an hour. The fireman on Extra 
555 testified that he was on the train, and that it was running 10 
miles an hour; and Hart, the flagman on the same train, testified 
that it was running 15 miles an hour. Foulke, the engineer, and 
Stevens, the fireman, on the switch engine, both testified that its 
speed was only 4 or 5 miles an hour. Extra 555, as it approached 
the place of collision, was coming up a heavy grade, and as it en- 
tered the yard at Columbia it made no stop to ascertain if the track 
was clear, and no torpedoes were set or flagmen stationed to notify 
the extra not to proceed. As the extra was running on the main 
Une after it entered the yard limits, the engineer, Fetzer, saw the 
light of the switch engine coming backward, running onto the Une, 
about 50 yards in front, and he then put on the emergency air 
brakes, blew his whistle, and reversed his engine, but this was too 
late to prevent the collision. The operator of the switch engine. was 
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not notified by the superintendent that Extra 555 was coming. 
There was a rule of the company which gave the switch engine the 
right of way within the yard limits in Columbia over ail trains ex- 
cept regular trains, and it was shown upon the trial that intestate 
had notice of this rule. There was also a rule of the company 
that extra trains must approach and run through yard limits under 
full control. Intestate also had notice of this rule. 

At the close of the testimony the counsel for plaintiff in error re- 
quested the court to instruct the jury as follows: 

"Uhdèr the rules the switch engine had the right to the use of the main 
line, protecting itself against only regular trains. The extra was required 
to proceçd through the yard under full control. This requirement applied, 
not only to the speed of the train, but to such précautions in addition as the 
dark and foggy night demanded. The switch engine, having the right of 
way over the extra, it was the duty of the other to be on the lookout for 
the switch engine, and to take such précautions as the situation demanded 
to prevent a collision." 

The Court responded to the said request for instructions as fol- 
lows : 

"Tes, btit It dld not relieve the switchlng engine f rom the exercise of ordi- 
nary éare in âvoidlng collisions wlth trains entering the yard." 

To tluV instruction modifying the defendant's said request the de- 
fendant duly excepted before the jury retired. The défendant fur- 
ther requested the court to instruct the jury as follows: 

"The rules of the company do not require notice of the movements of 
extra trains to be glven te the crew of a switch engine working within the 
yard limits, and it ls not négligence on the part of the défendant not to hâve 
glven such notice." 

The court ; .char ged said request for instructions, but added the 
following: 

"But the crew of the switchlng engine, should take ail proper précautions 
against collisions with trains entering, the yard, the character of thèse pré- 
cautions to be determlned by the circumstahces of the nlght, the hëavy fog, 
and the difllcuity In hearing and seeing signais." 

To this instruction modifying the defendant's said request the de- 
fendant duly excepted before the jury retired. 

After the verdict the défendant maved for a new trial upon the 
following grounds : (1) That the collision was due to the négli- 
gence of the engineer of the extra engine, a fellow servant of the 
intestate; (2) that the court erred in instrueting the jury that the 
switch crew should hâve taken précautions against the approach 
of the extra train, owing to the darkness and foggy condition, of the 
weather; (3) that the damages were excessive. The court over- 
ruled the motion, saying, as to (1): It was a question of fact about 
which the court had been unable to form a pronounced opinion, 
and on that account would not disturb the verdict. (2) Notwith- 
standing the rule; requiring, extra to look out for ail extra trains, 
it wa& the duty of the switch crew, owing to the existing condi- 
tions, the fogginess of the night, etc., to observe ordinary care and 
précautions so as to prevent collisions with incoming trains. This 
duty was imposed upon them by the law, indépendant of any rule 
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of the company. (3) That, but for the décision of the suprême 
court of the state of South Carolina in case of Nohrden v. Railroad 
Co., 59 S. C. 87, 37 S. E. 228, holding that damages for wounded 
feelings could be recovered, he would hâve reduced the verdict. 
To which refusais and rulings the défendant duly excepted. 

We find no error in the modifications made by the court in giving 
the instructions requested. After giving the first instruction re- 
quested, the court simply said, in substance, that it was the duty 
of the switching engine to exercise ordinary care in avoiding colli- 
sions with trains entering the yard. We cannot conceive of any 
circumstances under which the operators of a railroad train are re- 
lieved from the use of ordinary care to prevent collisions with other 
trains. This is a duty that devolves upon those running and oper- 
ating trains at ail times. What constitutes ordinary care dépends 
upon the relationship of the parties and the circumstances under 
which they act, and what would be ordinary care or common pru- 
dence under certain conditions would not be under others. It would 
certainly be incumbent upon the operator of a switching engine 
moving in a railroad yard, where regular and extra trains are com- 
ing and going, to observe a greater degree of caution on a dark, 
foggy night, when sounds are less distinct, and signais more diffi- 
cult to be seen, than on a clear night, when such conditions do not 
prevail; and we therefore think that the second instruction re- 
quested, as modified by the court to the jury, was also properly 
given. 

Intestate had orders from the superintendent of the company to 
proceed with his train to Columbia ahead of No. 62, a regular train, 
which was belated; and it was the duty of the intestate and his 
engineer, Fetzer, to obey this order. It was not indicated to them 
that it would be necessary to look out for any other train or for 
anything to impede their entrance into Columbia upon the main 
line, observing the rule, however, that they must approach and 
run into the yard limits under full control. As to whether intestate 
observed this rule or not is a question about which there was a con- 
flict of testimony, and which was properly left to the jury to déter- 
mine. 

The only question further for our considération is that involved 
in the motion for a new trial on the ground that the damages 
awarded by the jury are excessive. It is a gênerai principle that 
an appellate court will be very reluctant to substitute its judgment 
for that of the jury of the court below, where the judge presiding 
at the trial has refused to disturb a verdict on account of the amount 
of the recovery. 8 Am. & Eng. Enc. Law, p. 629. The instruc- 
tions having been proper, and there having been no attempt, so 
far as the record shows, at the trial, to magnify the injury or pain, 
and there having been no appeal to passion, préjudice, or the sym- 
pathy of the jury, and nothing at the trial to indicate that the jurors 
were influenced by any such feelings, the appellate court will not 
disturb the verdict. Whether the amount of damages allowed in 
this case is excessive must be determined by the knowledge, judg- 
ment, and sound discrétion of the presiding judge. Every case must 
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necessafily dépend to a great extent upon its own peculiar facts. 
Engler v. Telegraph Co. (C. C.) 69 Fed. 185. 
The judgment of the circuit court is affirmed. 



THOMASON t. SOUTHERN RY. CO. 
ïClrcult Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 413. 

1. AcTftw for Négligence — Direction of Verdict. 

Where, in the opinion of the trial court, the évidence is insufflcient 
to sustain a verdict for plaintiff, there is no error in an intimation of 
an intention to direct a verdict for défendant. 

2. Negmgence— Turntable— Pleading— Burden op Proop. 

Where a complaint alleged that plaintiff, while attempting to save 
his younger brother froru being crushed by a turntable on which he 
was playing, was caught between the track of the turntable and the 
stationary track, and thus crushed and mangled, and there was no 
allégation of any spécial négligence of défendant towards plaintiff, 
the burden of proof was on plaintiff to show that he was injured while 
rescning his brother from imminent danger in which he was placed 
by diïfendant's négligence, and that he received such injuries while 
on th-a turntable for that purpose only. 
8. Same— Maintenance — Négligence. 

The maintenance of railroad turntables is not per se négligence, 
though the manner of maintaining them may be négligence. 

4. Same— Evidence— Sufficiency. 

In an action for injuries sustained by a boy 12 years old, while 
trying to save his brother from being crushed by a turntable, the sole 
testimony was that of one witness, who took plaintiff out of the turn 
tablé, The testimony was that plaintiff said "he tried to catch tha 
turntable or tried to hold it off his brother, and got fast in there bim- 
self." "He said he caught the turntable, and tried to stop it off his 
brother." HeUt, that direction of a verdict for défendant was prop-r. 

5. Same — Nonsuit — Judgment fou Costs. 

Where plaintiff, in an action for personal injuries, takes a nonsuit, 
a judgment against him for costs is the only judgment it is proper to 
enter. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

J. H. Merrimon and Locke Craig (P. J. Sinclair, on the brief), for 
plaintiff in error. 

Charles Price, for défendant in error. 

Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 

PURNELL, District Judge. Plaintiff in error, a minor 12 years 
of âge, by his next friend, seeks to recover $30,000 damages for 
personal injuries received at a turntable maintained by the défendant 
railway company at Old Fort, N. C, and allèges the injury was caused 
by the négligence of the défendant. The issues arising on the plead- 
ings were three : First, was the plaintiff injured by the négligence of 
the défendant, as alleged in the complaint ? Second, did the plaintif! 
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contribute to his injury by his négligence? Third, what damages, 
if any, is the plaintiff entitled to recover ? 

After both parties announced they had closed, the trial judge re- 
viewed the testimony, and, upon an intimation of an intention to in- 
struct the jury tliat the plaintiff was not entitled to recover, the plain- 
tiff took a nonsuit and appealed. Tins is the practice in North Caro- 
lina, and no question is raised in regard to such practice. 

Plaintiff excepted to an intimation of the court of an intention to 
sustain the motion of défendant to direct the jury to return a verdict 
in favor of the défendant on the first issue, and that the évidence 
introduced by the plaintiff would not sustain an answer in the affirm- 
ative to the issue, was the plaintiff injured by the négligence of the 
défendant company as alleged ? Much of the brief and argument on 
the hearing is directed to an effort to convince this court that there 
was error in the intimation of the trial judge that a verdict would 
be directed. Such course on the part of the court is in accord with 
the established practice in the courts of the United States. What- 
ever the rule may be elsewhere, in the courts of the United States, 
as said by the chief justice in delivering the opinion in C. A. Treat 
Mfg. Co. v. Standard Steel & Iron Co., 157 U. S. 675, 15 Sup. Ct. 718, 
39 L. Ed. 854, "when the trial judge is satisfied upon the évidence 
that the plaintiff is not entitled to recover, and a verdict, if rendered 
for plaintiff, must be set aside, the court may instruct the jury to find 
for the défendant." To the same effect is the rule laid down in 
numerous other décisions. 

In Pleasants v. Fant, 22 Wall. 116, 22 L. Ed. 780, quoting Improve- 
ment Co. v. Munson, 14 Wall. 448, 20 L. Ed. 867, it was held the true 
principle was: "If the court is satisfied that, conceding ail the in- 
gérences which the jury can justifiably draw from the testimony, the 
évidence is insufficient to warrant a verdict for the plaintiff, the court 
should say so to the jury." This rule has been followed in Montclair 
Tp. v. Dana, 107 U. S. 162, 2 Sup. Ct. 403, 27 L. Ed. 436; Railroad 
Co. v. Woodson, 134 U. S. 621, 10 Sup. Ct. 628, 33 L. Ed. 1033; 
Peoples' Bank of Greenville v. .ZEtna Ins. Co., 20 C. C. A. 630, 74 
Fed. 507 ; Sloss Iron & Steel Co. v. South Carolina & G. R. Co., 85 
Fed. 138, 29 C. C. A. 50; Patton v. Railroad Co., 111 Fed. 712, at last 
term ; Suprême Lodge v. Beck, 181 U. S. 52, 21 Sup. Ct. 532, 45 L. 
Ed. 741, and many décisions. 

In the case last above cited, the suprême court, quoting from Rail- 
road Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 E. Ed. 642, says: 

"It is undoubtedly true cases are not to be llghtly taken from the Jury; 
at the same tîme the judge is primarily responsible for the just outcome of 
the trial. He is not a mère moderator of a town meeting, submitting ques- 
tions to the jury for détermination, nor simply ruling on the admissibilïty 
of testimony, but one who in our jurisprudence stands eharged with full 
responsibility. He has the same opportunities as jurors hâve for seeing the 
witnesses, for noting ail those matters in a trial not capable of record, and 
when in his deliberate opinion there is no excuse for a verdict save in favor 
of one party, and he so rules by instructions to that effect, an appellate 
court will pay large respect to his judgment." 

If, therefore, in the opinion of the trial judge, the évidence was 
insufficient to sustain a verdict for the plaintiff, there would hâve been 
113 F.— 6 
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no error if he had directed a verdict. He intimated an intention to 
do so when plairitiff took a nonsuit. Was this error ? 

The allégations in the complaint are that George, a brother of the 
plaintiff, nve years of âge, was playing on the turntable, and had set 
the sarne in motion ; that said George was about to be crushed by the 
track of the turntable coming in close proximity to the stationary 
track ; that plaintiff saw the great péril of his brother, and was not 
near enough to take him off the turntable before he would be crushed 
or killed ; that he attempted to save his brother George, and did save 
him, by attempting to lessen the motion of the turntable, and in such 
attempt was caught between the track of the turntable and stationary 
track, and was thus crushed and mangled and seriously injured. 
Having made the allégation, the burden was on the plaintiff to fur- 
nish proof thereof. Allégation alone will not warrant a verdict. It 
was incumbent on him to show he was injured by the négligence of 
the défendant while he was engaged in rescuing his brother from 
imminent danger, in which he was placed by reason of the négligence 
of défendant, and he incurred or received such injury while on the 
dangerous machine for that purpose only. 

Plaintiff was over 12 years of âge, and, it seems, capable of distin- 
guishing between places of safety and places of danger. The testi- 
mony is he was a bright boy, accustomed to being about the trains 
selling fruit and for other purposes. In North Carolina it seems to 
hâve been the rule, recognized by the suprême court, that even in- 
fants, capable of so distinguishing between places of danger and 
those of safety, could not recover damages when they wantonly 
placed themselves in places of danger, and their acts were the proxi- 
mate cause of the injury. In Manly v. Railroad Co., 74 N. C. 655, 
a child 10 years of âge fell asleep on a railroad truck, and it was held 
there could be no recovery; and to the same effect is the décision 
in the case of Murray v. Railroad Co., 93 N. C. 92, where a boy 8 
years of âge was injured while riding on the plow of a yard engine. 
But it is unnecessary to pursue this line of décisions in the case at 
bar. The rule is conceded to turn on the question of intelligence, 
and applicable more to the second issue, which is not under con- 
sidération. 

Having made the allégation, the burden was on the plaintiff. 
There is no allégation of any spécial négligence on the part of the 
défendant towards the plaintiff. Turntables are necessary to the 
opération of railroads. Their maintenance is not per se négligence, 
though the manner of maintaining them may be. The plaintiff was 
not introduced as a witness, and the only witness who testified as to 
how he was injured or why he was on the turntable was a witness 
named Stepp, who took him out of the turntable. Stepp's testimony 
was, "Plaintiff said he tried to catch the turntable or tried to hold 
it off his little brother, and got fast in there himself." "He said 
he caught the turntable, and tried to stop it off his little half- 
brother." This was ail the testimony as to how he came there and 
what he was doing there. There is no évidence to show that when 
he saw his brother in a dangerous position he was away from dan- 
ger himself. In short, this is ail the testimony. Is this sufncient 
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évidence to sustain plaintiff's allégations ? to justify a verdict in 
the affirmative on the issue, was plaintiff injured by the négligence 
of défendant? The trial judge thought not. This court concurs in 
that opinion. An affirmative answer to the issue could not be jus- 
tified on this testimony, but would, of necessity, hâve been based 
on conjecture. 

Many of the décisions cited in the brief and by plaintiff's counsel 
assert Sound propositions of law, but they are not applicable to this 
case, because of a différence in the facts. Having taken a nonsuit, 
the judgment rendered against plaintiff for costs is the only judg- 
ment it was proper to enter. Hence there is no force in the excep- 
tion to the judgment. A careful examination of the record does not 
disclose any error. 

There is no error. Affirmed. 



GORHAM v. BROAD RIVER TP. 

(Circuit Court, D. South Carollna. January 31, 1902.) 

Wkit op Ebkor— Ambnding Pétition Nunc pho Tunc, 

Leave to amend a pétition for writ of error nunc pro tune, after the 
case has been removed by writ of error, though perhaps unnecessary, 
a formai pétition for the writ not being essential, will be granted, there 
being a clear clérical error in using thé word "défendant" for "plaintiff." 

At Law. 

See 109 Fed. 772. 

J. E. Burke, for plaintiff. 

Wm. B. McCaw, and D. E. Finley, for défendant. 

SIMONTON, Circuit Judge. The présent is a motion by the 
plaintiff's attorney to amend his pétition for writ of error granted in 
this case. The defendant's attorney was duly notified thereof, and 
was represented at the hearing. The judgment in the case tried be- 
fore the court without a jury resulted in a verdict for the défendant, 
Mr. Burke, who in the cause represented the plaintiff, filed a péti- 
tion for a writ of error, accompanying the pétition with assignment 
of errors, the bond of plaintiff, and citation in the name of plain- 
tiff. By an error he begins the pétition for the writ in thèse words: 
"The défendant, by counsel, cornes and says that in the record and 
proceedings in this cause there is manifest error in this, to wit: 
in the particulars appearing in the assignment of errors hereto an- 
nexed as part of this pétition." Then he goes on : "Wherefore, 
for thèse and other errors apparent on the record, the défendant, 
by counsel, prays writ of error," etc. He signs it counsel for peti- 
tioner. The writ of error granted is to the plaintiff by name, the 
bond is that of plaintiff, the citation is in the name of plaintiff. 
The assignment of errors charge error in not granting judgment to 
plaintiff. 

The first question is, can this court entertain this motion, the 
term having elapsed ? It being a clérical error clearly, the court has 
jurisdiction to do this. In re Wight, 134 U. S. 136, 10 Sup. Ct. 
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487> 33 L. Ed. 865. Gan it entertain the motion, the cause having 
been removed by writ of error to the circuit court of appeals ? In 
U. S. v. Vigil, 10 Wall. 423, 19 "L,. Ed. 954, the suprême court sus- 
tained an amendment by the circuit court of a record sent up on 
appeal, in order that it might appear that the appeal was taken 
in open court; and this was also recognized as proper practice in 
Gonzales v. Cunningham, 164 U. S. 615, 17 Sup. Ct. 182, 41 L,. Ed. 
572. If this court can entertain this motion, — and from thèse cases 
it would appear that it can, — then should the amendment be granted. 
A pétition for writ of error is not essential if the writ be allowed and 
citation issued. Brandies v. Cochrane, 105 U. S. 262, 26 L,. Ed. 989; 
Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 L. Ed. 495. 
The last case says that the statute makes no spécial provision as to 
the form of an allowance of appeal. The acceptance of security and 
the signing of citation is, in légal effect, the allowance of an appeal. 
The circuit court of appeals, Fifth circuit, in Trust Co. v. Stockton, 
18 C. C. A. 408, 72 Eed. 1, deçided that a formai pétition for a writ 
of error is not necessary. Evèn in the case of an appeal it is not 
necessary if the judge without it signs a citation and approves the 
bond. Brandies v. Cochrane, supra. If it is necessary, an amend- 
ment should be allowed. Every stép taken after pétition filed shows 
that tlie plaintif! was the party aggrieved, who sought a correction 
of the judgment. The défendant cannot suffer by the amendment. 

Let the plaintiff hâve leave to amend his pétition nunc pro tune so 
as to strike out the word "défendant" wherever it occurs, and insert 
the word "plaintiff." 



SOUTHERN EY. CO. v. MATES. 
(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 421. 

1. Institution op Suit àgainst Fobeign Corporation — Admission of Près» 
encé within State. 

The institution of a suit against a foreign corporation In North Caro- 
lina is an admission on plaintiff 's part that it is dolng business and la 
to be found within that state at the time. 

8. Same— Personal Injuries— What Law Governs. 

In an action for injuries to the person, brought against a forelgn rail- 
road corporation, at plaintlff's élection, in North Carollna, where the in- 
Jury occurfed, plaintiff's rights must be determined by the laws of that 
state. 

8. Same— Limitations— Computation of Period. 

Code N. C. ? 162, provides that, where a person Is out of the state 
when an action accrues against him, It may be commenced within the 
time prescribed after hls return, and if after such accrual ne départs 
from and résides out of the state, or remains continuously absent there- 
from, for one year, the time of his absence shall not be computed. 
Meld, that where a foreign railroad corporation was operating Its road 
and doing business In North Carolina at the time of plaintiff's lnjury, 
and continued to do so during the entlre period limited for commencing 
suit thèrefor, an action commenced thereafter was barred; the statute 
recited not being applicable to such case. 

In Error tb the Circuit Court of the United States for the West- 
ern District of North Carolina, at Charlotte. 
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Charles Price, for plaintif! in error. 

Charles W. Tillett (of Jones & Tillett), for défendant in error. 

Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 

JACKSON, District Judge. This is an action brought by the de- 
fendant in error against the plaintif! in error to recover damages 
growing out of a collision which occurred on the nth day of April, 
1897, between the trains of the défendant company, near Harrisburg, 
N. C, whereby it is claimed that the plaintiff, who was a passenger 
on one of the trains, was greatly injured and damaged. It is not 
denied that the collision took place at the time and place alleged 
in the plaintiff 's complaint, in the state of North Carolina; that 
the plaintiff in the action was greatly injured thereby; and that by 
reason of that fact he instituted his suit in the state of North Caro- 
lina to recover damages because of the alleged injuries. 

The bringing of the suit by the plaintiff in the state of North 
Carolina is an admission upon the part of the plaintiff that the de- 
fendant corporation was doing business in, and was to be found 
in, that state; otherwise there would be no jurisdiction over the 
défendant corporation, either in the fédéral or state courts. In 
this action it is to be noticed that upon the trial of this case the 
court below took judicial notice of the fact that the défendant cor- 
poration, as such, was a citizen of the state of North Carolina, and 
was operating within the boundaries of that state about 1,200 miles 
of railroad. 

This action was brought on the i8th day of September, 1900, 
as appears from the date of the summons, which, by the provisions 
of section 161 of the Code of North Carolina, isthe date when an 
action is commenced. To this action the défendant railroad Com- 
pany interposed a plea of the statute of limitations, which is the 
only question presented in the record of this case for the consid- 
ération of the court ; and the assignaient of error is that the court 
below erred in holding that the cause of action of the défendant 
in error was not barred by the statute of limitations of the state 
of North Carolina, to which ruling of the court below the plaintiff 
in error filed an exception. 

The Southern Railway Company, though a foreign corporation, 
was nevertheless a citizen of the state of North Carolina at the 
time of the collision, — at least, so far as the rights of any citizen in- 
terested in a claim or demand against it. It was a légal entity, 
and as such represented the rights of the corporators, and had the 
sama légal power as a natural person either to assert or défend 
its rights. This principle of law is So well established at this date 
that we deerh it unnecessary to cite authorities to support it. 

The claim of the plaintiff below is that the défendant corporation 
was not to be found in the state of North Carolina, so that process 
could be served upon it, and, under section 162 of the Code of 
North Carolina, the statute of limitations does not bar a recovery 
on this action. The facts in this case show that the défendant com- 



60 118 FEDERAL REPORTER. 

pany was at the time of the accident doing business in the state 
of North Carolina, and that it has so continued to do up to the 
date of the said summons, and in fact ever since, and up to the trial 
of the case. The piaintiff concèdes by his action that the défend- 
ant company was at the time of the institution of this suit doing 
business in the state of North Carolina, otherwise he could not 
hâve maintained his action in this form. It clearly appears that 
the status of the défendant company in the state of North Carolina 
at the time of the accident was the same as at the commencement 
of the action. If this is; true, then the défendant company, although 
a foreign corporation, was engaged in running its trains over its 
railroad, and was to be found within the limits of the state, for 
more ithan three years after the collision, and prior to the institu- 
tion of this action. This is an action for damages to the person 
of the piaintiff, and it iswell settled that an action of this character 
canbe maintained wherever the wrongdoer is found. In this case 
the wrongdoer, as it is claimed by the piaintiff, is the défendant 
company, which was operatihg a railroad in the state of North Caro- 
lina; and the accident by which the piaintiff was damaged occurring 
in that state, and he having elected to bring his action in North 
Carolina^ bis rights must be determined, by the laws of that state. 

It is claimed by the ' piaintiff that, by section 162 of the Code of 
North Carolina, the défendant company cannot rely upon the plea 
of the statute of limitations (which is three years) to defeat the 
action, for the reâson that the limitation had not begun to run 
before the commencement of the action. Section 162 of the Code 
of North Carolina provides that: 

"If when the cause of action accrue, or judgment be rendered, or docketed 
agafnst any person, he shall be out of the • state, such action may be com- 
inenced, or judgment enforced, within the time, herein respectively limited, 
after the rëturn of such person, into this state, and if, after such cause of 
action shalî hâve accrùed, 1 or judgment rendered or docketed, such person 
shall départ from, and réside out of the state, or remain continuously absent 
therefrom, for the space of one year or more, the time of his absence shall 
not be deemed or taken as any part of the time limited for the commence- 
ment oi such action, or thé enfôrcement of such Judgment" 

It will be observed that the statute relied upon has no applica- 
tion tô the iacts iri this case. In the first place, the défendant below 
was not at any time within the three years after the accident and 
beforesthe commencement of this suit out of the state; and, in 
the second place, it did not départ or réside out of the state, or 
remain continuously absent, for the space of one year or more. 
Neitheri p-rovision of the statute has i any application to the facts of 
this case; for said facts show conclusively that the défendant cor- 
poration ev-er since it commenced doing business in the state of 
North Caifelina» has had a locai abodé and habitation in that state, 
for more, tban' three years prior to the institution of this action. 
The défendant! Company is, within, the provisions of the fourteenth 
amendaient of the constitution of the United States, a person, hav- 
ing ail the rights that a natural person may hâve in actions for or 
against -it. Assuming this position to be true, we reach the con- 
clusion that the défendant corporation is entitled to rely upon the 
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statute as a défense to this action, and that more than three years 
had elapsed before the suit was commenced. 

For the reasons assigned, we are of the opinion that the court 
below erred in overruling the plea of the statute of limitations, and 
that the case should be reversed. Reversed. 



LYMAN et al. v. WARNER et al. 

(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 420. 

i. Limitations— Partial Payment— Acknowledgmbnt. 

Payment of interest on a note withln three years prlor to action there- 
on is an acknowledgment of indebtedness, taking it out of the bar of 
the statute. 

2. Continuance — Discrétion — Rbview. 

Refusai to grant contlnuance cannot be reviewed, In the absence of a 
showing of abuse of discrétion. 

8. Note— Enforcement by Purchaser. 

A purchaser of a note for a valuable considération may enforce Its 
collection, though there was no lndorsement or transfer of 1t. 

In Error to the Circuit Court of the United States for the West- 
ern District of North Carolina, at Asheville. 

Charles Price (F. A. Sondley, on the brief), for plaintiffs in error. 
James H. Merrimon and Walter B. Gwyn (J. Gibbon Merrimon, on 
the brief), for défendants in error. 

Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 

JACKSON, District Judge. The défendants in error (the plain- 
tiffs below) instituted their action against the plaintiffs in error (the 
défendants below), and alleged in their complaint that on the iç)th 
day of October, 1894, A. H. Lyman and C. E. Lyman, défendants 
below, made and executed their promissory note, in writing, dated 
the içth day of October, 1894, payable one year after date ; that 
afterwards Mary E. Blakemore, to whom the note was executed, 
made and delivered the said note to B. F. Whitman, who likewise 
indorsed and delivered the same to Cornelia Blakemore Warner, 
for value, who was the owner and holder of the said note at the 
commencement of this action, no part of which lias been paid to 
the plaintiffs. The défendants, A. H. Lyman and C. E. Lyman, 
filed their separate answers, in which they admit the exécution of 
the note, but deny that Cornelia Blakemore Warner was at the time 
of the institution of this suit the holder and the owner of the note; 
and they also deny that there is anything due and owing by the 
défendants to her, and insist that the plaintiffs hâve no right to 
maintain this action, for the reason that no légal assigninent or 
transfer of the note was ever made by Mary E. Blakemore to her. 
The défendants below also suggest, as a matter of défense, that tbe 
action is barred, for the reason that the right of action against them 
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did not accrue within three years before the commencement of this 
suit. The first answer to this position is that this was a question of 
factj which was submitted to a jury, and they found against the de- 
fendants. The second answer is that the défendants paid the in- 
terest on this note up to April 19, 1898, within three years prioi 
to the institution of this action. This payment of interest was 
an acknowledgment of the debt, and an implied promise to pay 
it. 19 Am. & Eng. Enc. Law (2d Ed.) 327, and the cases there 
cited. In North Carolina, from which state this case cornes, it was 
held in the case of Hewlett v. Schenck, 82 N. C. 234, quoted in 
Bank v. Harris, 96 N. C. 118, I S. E. 459, that "a partial payment, 
though the évidence need not be in writing, being an act, and not 
a mère déclaration, revives the liability, because it is deemed a 
récognition of it, and an assumption anew of the balance." As the 
plaintiffs in error do not appear to rely upon this défense in their 
briefs, and hâve not assigned or complained of it as an error in 
the proceedings of the court below, we dismiss it without further 
considération. 

Nine grounds hâve been assigned by the plaintiffs in error for 
the considération of this court : 

In the first assignment of errors it is claimed by the appellants 
that the court below erred in refusing a motion of the défendants 
to continue the cause, and directing the case to prdceed to trial at 
that time. A motion for the continuance of a cause, addressed to 
the trial judge, is a matter that always rests in the sound discré- 
tion of the court, and is subject to review only for the abuse of 
his discrétion. This was the rule at common law, and, so far as 
we are aware, the courts of this country hâve usually followed that 
rule. The suprême court of the United States, in Woods v. Young, 
4 Cranch, 237, 2 E. Ed. 607, ruled "that the refusai of the court 
below to continue the case could not be assigned for error." This 
court has in ail of its subséquent décisions followed that case, and 
as late as the case of Means v. Bank, 146 U. S. 621, 13 Sup. Ct. 
186, 36 L. Ed. 1107, held that "the question whether a trial shall be 
postponed on account of the absence of a witness for the défend- 
ant, and the illness of one of his counsel, is a matter of sound dis- 
crétion, and will not be reviewed where no abuse is shown." See, 
also, 4 Enc. PL & Prac. 901, § 2, and notes 1 and 2. As the record 
in this case does not disclose that the trial judge abused his dis- 
crétion in refusing a continuance of this case, we are of the opinion 
there was no error in overruling the motion. 

The eight remaining assignments of error involve substantially 
the same question, and rest upon the fact, as is claimed by the de- 
fendants, that the plaintiffs had no right of action for the recovery 
of the amount of the note upon which this action was founded. It 
seems to us that a very brief review and discussion of the évidence 
in this case must dispose of the last eight assignments of error. 
The évidence taken in this case was ail offered by the plaintiffs be- 
low, there being no évidence offered by the défendants. What the 
évidence of the plaintiffs proves and what it tends to establish 
must be aceepted as the undisputed évidence in this case upon which 
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the right of action dépends. The évidence discloses that the two 
Lymans, the défendants below, borrowed from Mary E. Blakemore 
$3,000, payable one year after date; that when the note matured 
they did not pay it, but they paid the interest for some years on 
the note, and they finally ceased to pay the interest when they 
were called upon to pay the note. Some negotiations were had in 
référence to it. Miss Blakemore, the holder of the note, seems to 
hâve been in bad health. She gave instructions to Whitman to 
try and secure the payment of the note. In this Whitman failed. 
After the failure, the plaintiff in the action below, Cornelia Blake- 
more Warner, discovered that her sister was very much worried in 
not securing the payment of the interest, took the matter in hand t 
and went to Mr. Whitman and made arrangements with him to take 
up the note and pay it off, and held it as her own property. It ap- 
pears from the évidence that B. F. Whitman, a cashier of a bank 
in Cleveland, and acting as an intermediary between Mary E. Blake- 
more, the payée and holder of the note, and the défendants, the 
two Lymans, made to the défendants, for Miss Blakemore, a loan 
of $3,000 for one year, for which they gave their joint note, upon 
which this action is founded ; that when the note fell due it was 
not paid, nor was it renewed, but remained unsatisfied up to the date 
of the commencement of this action, though the interest was paid 
to April 19, 1898. It further appears that Mary E. Blakemore was 
in bad health, and the neglect of the obligors to pay ofï and dis- 
charge this obligation seemed to prey on her mind, — so much so that 
her sister, the plaintiff in this action, became so anxious about her 
sister M^ry's condition that she determined to see what could be 
done to relieve her sister's anxiety. With this in view, she went 
to Mr. Whitman, the cashier. After some discussion between them, 
it was decided that he was to procure from Miss Blakemore the 
note and ail the papers relating to the loan. In doing so he in- 
formed her that "arrangements had been made for the refunding of 
the loan." It is true that the loan was not refunded, but it is equally 
true that Miss Blakemore was desirous ôf getting the amount due 
her on the note paid. The note had been in the custody of Mr. 
Whitman for collection, for it was sent to him at Asheville for that 
purpose, which he failed to accomplish. When Miss Blakemore 
sent the note to him, she had, by her own proper indorsement, trans- 
ferred the note to him, and he became vested with the légal title 
to it. It is true that after the note was indorsed he returned the 
note to her ; but it is equally true that when she returned the note 
to him the second time the indorsement remained on the note un- 
altered, and by her action at that time he became the légal owner 
of the note, and could hâve maintained the action in his own name 
for the recovery of the amount due. After he~ got possession of 
the note the second time, he sold it to Mrs. Warner, the plaintiff in 
this action, for value, realizing the full amount due on the note. 
Upon this state of facts the défendants claim and insist that Mrs. 
Warner cannot maintain this action, and that she had no légal title 
to the note. We do not think that this défense to this action is 
either good in ethics or sound in law. The note was payable to 



90 113 FEDERAL REPORTER. 

the order of the payée, and was therefore negotiable. The payée,. 
by proper indorsement, had assigned and transferred the note to 
Whitman; and he, having possession of the note, transferred it, 
by his own proper indorsement without recourse, to the plaintifïs 
in this action. This case was tried before a jury, and the jury 
found for the plaintifïs, presumably under the direction of the court, 
as was decided in Thompson v. Onley, 96 N. C. 9, 1 S. E. 620, 
that, to give title to a note or bond, an indorsement or assign- 
ment was not necessary, and the question of the ownership was 
a matter of fact for the jury to décide. 

The answer of A. H. Lyman to the second paragraph of the plain- 
tifïs' complaint afiirms that the indorsement on the note in ques- 
tion by, Mary E. Blakemore was purely for the purpose of collection. 
No such condition is attached to the indorsement, and, under the 
facts proved in this case, it is évident that Mary E. Blakemore in- 
tended to give Whitman the full control of the note, in order that 
he might take such course as, in his judgment, would best sub- 
serve her interest and secure the money. No proof is offered by 
the défendants in support of this allégation in that answer, and 
for this reason we dismiss the further considération of that alléga- 
tion. But suppose, in point of fact, that there was no indorsement 
or transfer of the note to Whitman or to the plaintifïs; we think 
that the plaintifïs could maintain this action, even though the note 
had not been indorsed by the payée. It is a well-settled principle 
of law that, where the note is payable to bearer or to a designated 
person, it may be negotiated so as to pass the légal title by simple 
delivery, without indorsement. In this case the évidence conclu- 
sively proves that the payée of this note desired to secure the pay- 
ment of it. If she received the full amount of the note from Whit- 
man, who was the agent to collect this note, it was a matter of no 
légal importance, so far as she was concerned, how he secured the 
money for that note. What she wanted was her money; and her 
sister, Mrs. Warner, desiring to relieve her of her great anxiety 
about the payment of this- note, went to her authorized agent and 
purchased the note for a f-ull considération, and thereby acquired 
légal ownership of the note. In support of this position we cite 
4 Am. & Eng, Enc. Law (2d Ed.) 250, note, giving a long Une of 
authorities. In any view that we can take of this case, — whether 
this note was transferred by proper indorsement, or whether it was 
transferred either with or without indorsement, we hold that the 
plaintifïs in this action, having purchased the note for a valuable 
considération, hâve a right to enforce its collection; and, as we 
hâve before said, the défendants hâve no défense, either in ethics 
or in law, against the recovery of a judgment in this action. 

For the reasons assigned, the judgment of the court below is 
affirmed. 
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CATJ V. TEXAS & P. RY. C0. 

(Circuit Court of Appeals, Fifth Circuit January 7, 1902.) 

No. 1,081. 

Carriers of Goods — Limitation op Liability for Loss bt Firb — Vamiiitt. 
A ehipper is bound by a provision In a bill of lading extimpting the 
carrier from liability for loss of the goods by fire, where ne was charge- 
able with knowledge that the bill contained such clause, and made no 
objection thereto, and It is not shown that the loss resulted from the 
carrier's négligence. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

B. K. Miller, for plaintiff in error. 

N. W. Finley, W. W. Howe, W. B. Spencer, and C. P. Cocke, for 
défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This was an action by the plaintiff in error to 
recover the value of certain cotton delivered to the défendant in error 
to be transported from Texarkana, Tex., to the port of New Orléans, 
La., at an agreed charge for freight of 6o cents per ioo pounds. The 
pétition alleged that, in évidence of the contract, the company de- 
livered to the plaintiff in error its certain bills of lading ; that while 
the baies of cotton were awaiting further shipment, but after they had 
been received by the railway company as a common carrier and were 
in its possession as such, and after it had issued its bills of lading to 
carry the same, the whole of the cotton was destroyed by fire. The 
pétition alleged, further, that by the third clause of the bills of lading 
the railway company attempted to limit its liability as a common car- 
rier, declaring that it should not be liable for any damages to, or de- 
struction of, the cotton caused by fire ; that this clause is wholly in- 
operative, null, and void against the petitioner, on the following 
grounds : (i) That plaintiff did not receive any considération from 
the railway company for such limitation of its common-law liability ; 
(2) that the destruction of the cotton by fire was due to, and caused 
by, the négligence of the company, its agents and servants ; (3) that 
the cotton was received by the railway company prior to the issuance 
of the bills of lading, and it was without authority, after the receipt 
of the cotton as a carrier, to limit its liability under the common law. 
The answer, besides the gênerai issue, set up specially the terms of 
the third clause of the bills of lading, which, so far as necessary to 
recite, expressed "that neither the Texas & Pacific Railway Company 
nor any Connecting carrier handling said cotton shall be liable for 
damage to, or destruction of, said cotton by fire." The case came 
on for trial, and, the évidence having been closed, counsel for the 
défendant moved the court to direct a verdict in favor of the défend- 
ant, which motion was granted, and the jury, under the direction of 
the judge, returned their verdict, " We, the jury, find a verdict in favor 
of the défendant," upon which judgment was duly entered. In act- 
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ing on the plaintifï's motion for a new trial, the learned judge of the 
circuit court said: 

"The sole question In this cause is whether the clause In the bill of lading 
exempting the carrier from liability for loss by fire is binding on the plain- 
tlff. No négligence is charged against the carrier. Tlie shipinent was made 
by the plaintiiï's agent, an intelligent and experienced buyer and shipper of 
cotton. He is presumed to hâve known the law, and to hâve been aware 
that the carrier, if he so desired, was compelled to take the freight under its 
common-law liability, without the fire clause. Furthermore, it was proven 
that prior to the shipment plaintiff s agent called for blank bills of lading, 
took them to his office, and in his own time fllled them, and then presented 
them for signature by the carrier. This fact, together with the gênerai 
knowledge which the plaintiff's agent must hâve had from his previous ex- 
périence in shipping cotton, raakes it certain that as matter of fact the 
plaintiff's agent knew of and assented to the fire clause. Shippers hâve 
been held bound by the fire clause in a bill of lading, even when they 
claimed that they did not know that the clause was in the bill of lading, 
provided they were afforded a full and fair opp rtunity to acquaint them- 
selves with the contents of the bill of lading. Failure to read the bill of 
lading bas been held, under such circumstances, not to avail the shipper. 
But, of course, the présent cause is one in whiçh, as matter of fact, the 
shipper knew, or must be held to hâve known, that the bill of lading con- 
tained the flre clause. I am clear that there is nothing in the évidence 
which would invalidate the bill of lading for duress, concealment, fraud, or 
misrepresentation by the carrier." 

So far as it affects this case, the statement of the law embraced in 
the foregoing extract from the trial judge's opinion is fully support- 
ed by the leading case of York Mfg. Co. v. Illinois Cent. R. Co., 
3 Wall. 107, 18 L. Ed. 170, which has been cited with approval by 
the suprême court as late as the case of The Queen of the Pacific, 
180 U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 419. 

We hâve carefully examined the record submitted to us on this 
hearing, and concur in the view taken by the trial judge that there 
is nothing in the évidence which would invalidate the bills of lading 
for duress, concealment, fraud, or misrepresentation by the carrier. 

The judgment of the circuit court is therefore affirmed. 
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(Circuit Court of Appeals, Fifth Circuit January T, 1902.) 

No. 1,082. 

CumiEBS of Goods — Limitation of Liability fob Losb by Fibb— Vamdity. 
A shipper is bound by a provision in a bill of lading exempting the 
carrier from liability for loss of the goods by fire where he was charge- 
able with knowledge that the bill cohtained such clause, and made no 
objection thereto, and It Is not shown that the loss resulted from the 
carrier's négligence. 

In Error to the Circuit Court of the United States for the Eastern 
District pf Louisiana. 

B. K. Miller, for plaintiff in error. 

W. W. Howe, W. B. Spencer, and C. P. Cocke, for défendant in 
error. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PER CURIAM. This was an action very similar to that of Jovite 
Cau against the same défendant (just decided), 113 Fed. 91. It was 
for the value of cotton delivered to the défendant carrier, which 
issued to the shipper a bill of lading with the fire exemption clause 
identical in terms with that given in the Cau Case. The cotton was 
received on a country or plantation switch, which the défendant had 
put in about the time of the construction of its main line, and which 
for 10 or n years had been used by the planters conveniently ad- 
jacent thereto precisely in the manner that this shipment was made. 
There was a small platform and a small shelter to be used in connec- 
tion with sending and receiving freight, according to its character 
and the other conditions at the time of handling, but no agent or 
employé of the Company had ever been put or kept there for the 
purpose of receiving and guarding freight there received or delivered. 
Tho long-established practice was for shippers who had produce to 
be transported from that point to notify the nearest station agent 
of the fact, and of the number of cars desired, when the défendant 
would fumish the cars as requested, and, as soon as they were loaded 
by tht shipper, prcmptly take them by the first one passing of its local 
freight trains to the point of destination. There is no évidence that 
any question or protest was made by this shipper to the contract as 
limited in the bill of lading. We concur with the trial judge in hold- 
ing that the évidence does not tend to show négligence on the part 
of the carrier. There was no dispute as to the goods having been 
received by the carrier, nor as to the loss falling within the terms of 
the fire exemption clause. If there was négligence upon the part of 
the carrier the burden of proving that fact was on the plaintiff, and, 
as we hâve said, the proof offered by the plaintiff did not, in our 
opinion, tend to show such négligence. This case falls clearly within 
the authority of Clark v. Barnwell, 12 How. 272, 13 L. Ed. 985 ; 
Transportation Co. v. Downer, 11 Wall. 129, 20 L,. Ed. 160; York 
Mfg. Co. v. Illinois Cent. R. Co., 3 Wall. 107, 18 h. Ed. 170. 

The judgment of the circuit court is affirmed. 



SULLIVAN v. MILLIKEN. 

(Circuit Court of Appeals, Fifth Circuit January 7, 1902.) 

No. 1,080. 

Brokers— Right to Compensation— Sufficiency of Services. 

A déclaration set out a writing by which défendant authorlzed plaintiff 
to sell for him certain timber lands and other property for a priée stated, 
such authority to continue for 60 days. It alleged that, by défendant'» 
request, plaintiff prepared a written mémorandum more speciflcally de- 
scribing the property; that plaintiff procured within the 60 days the 
making of a written contract between défendant and a third person, 
which was set out, and by which défendant agreed to convey the prop- 
erty on terms therein stated, and the other party agreed to hâve the 
same examined within 00 days, and to purchase the same If it should 
appear from said examination that the statements contained In plaintiff' s 
mémorandum were substantially correct; that, by reason of the premises, 
défendant became indebted to plaintiff for his services In the sum of 
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$100,000, for which Judgment was prayed. Helû, that snch déclaration 
must be construed as one to recover commissions as a broker, and was 
demurrable as failing to state a Cause of action, because, under the con- 
tract pleaded, plaintiff could recover only by prorlng (1) either that be 
had made an actual sale of the property, or (2) that witbin the time lim- 
lted he had procured a purehaser able and willing to buy lt on the 
terms stated, and that a sale was prevented by some àct or default of 
défendant, nelther of which facts was alleged. 
McCormlck, Circuit Judge, dissenting In part 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

This action was brought by William Alfred Milliken, a citizen of New Tork, 
agalnst Martin H. Sullivan, a cltissen of Florida. The case was flrst tried 
on a déclaration containing 12 counts, and resulted in a verdict for the de- 
fendant, Sullivan. A new triai was granted by the circuit court, and the 
plaintiff amended hls déclaration by adding counts numbered 13 and 14. 
Thèse counts differ but little, and coùnsel for the plaintiff (the défendant in 
error hère) agrées that count No. 14 may be eliminated. The case was tried 
and is hère considered as based on the thirteenth count, which will be re- 
ferred to herein as constituting the déclaration. It is as follows, including 
the three exhibits: 

"The plaintiff sues the défendant for that before the institution of this 
suit, to wlt, on and before October 12, 1890, the défendant employed the 
plaintiff to sell the pine timber lands of the défendant in the state of Ala- 
bama, comprising about 250,000 acres, lying in the counties of Escambia, 
Conecuh, Monroe, and Baldwin, together with the railways and mills situ- 
ated thereon, for the suin of one million flve hundred thousand dollars, and 
defendant's wharf in the clty of Pensacola, Florida, for the sum of on« 
hundred thousand dollars, and, as évidence of the sald employment, executed 
and delivered to the plaintiff on October 12, 1899, a written instrument, a 
copy of which is hereto attached, marked 'Exhibit A,' and made a part 
hereof; that for the purpose of a fuller spécification and description of the 
said property, the plaintiff, at the requèst of and for the défendant, prepared 
a written mémorandum more fully describing the said property, a copy of 
which mémorandum is hereto attached, marked 'Exhibit B.' That In pur- 
suance of the said employment the plaintiff procured that the défendant 
and one W. D. Mann should and did on November 16, 1899, enter into a 
written contract by which the défendant agreed to convey the property 
mentioned in the written authority and mémorandum hereinbefore set forth 
as Exhibits A and B (which mémorandum is the mémorandum referred to 
in the said written contract) to a corporation to be organized by the said 
Mann as set forth in the sald agreement and the said Mann agreed to cause 
the sald corporation to be organized, and to pay to the défendant for the 
said property flve hundred thousand dollars in cash, one million dollars in 
the flrst mortgage bonds, and one hundred thousand dollars In the stock, of 
the said company, ail of which is set forth In the said agreement which is 
hereby referred to, and, as Exhibit 0, hereto attached and made a part hereof 
for greater particularity and exactness. Plaintiff avers that by reason of 
the premises he became entitled to demand and recelve from the défendant 
and the défendant became obligea to pay to the plaintiff, for his services 
aforesaid, a large sum, to wit, the sum of one hundred thousand dollars, 
which sum, or any part thereof, the défendant has refused to pay to plaintiff, 
although often requested so to do, to the damage of plaintiff of one hundred 
thousand dollars, whereupon he sues." 

Exhibit A. 

"New York, October 12th, 1899. 
"W. A. Milliken, Esq., N. Y. City.— Dear Sir: I hereby authorize and em- 
power you to sell my pine timber lands in the state of Alabama, compris- 
ing about 250,000 acres, lying in the counties of Escambia, Conecuh, Monroe, 
and Baldwin. together with the railways and mills situated thereon, for tho 
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sum of $1,500.000; also my wharf In the city of Pensacola, Fia., for the 
sum of one hundred thousand dollars ($100,000). This authority to remain 
good for sixty days. I will ruade a deed in fee, with gênerai warranty, to 
the purchaser. M. H. Sullivan." 

Exhiblt B. 
"Sullivan Timber Lands. 
"Martin H. Sullivan, of Pensacola, Fia., ls the owner in fee of two hun- 
dred and fifty thousand acres of long leaf yellow pine tituber land, in the 
state of Alabama, situated in the following counties: 

County of Bscambia 156,000 acres 

County of Conecuh 42,000 acres 

County of Monroe 40,000 acres 

Oounty of Baldwin 12,000 acres 

Total 250,000 acres 

"This land is In one body, beginning on the northern Une of the state 
of Florida, in the county of Escambia, two and a half miles east of Floma- 
ton Junction, on the Louisville & Nashviile R. II. It runs north about 25 
miles, into the county of Conecuh; thence west some 8 miles, into county 
of Monroe; thence south 6 miles; thence west 10 miles; thence south with 
the county line between Bscambia and Baldwin to the Florida state line. 
Within this outline there are several one-quarter (%) and one-half (%) sec- 
tions in the différent townships which do not belong to Sullivan. The 12,- 

000 acres In Baldwin county fronts on the Alabama river below old Fort 
Montgomery, and runs back east to the Escambia county line, Connecting with 
the main body at that point. The great body of this land lies on the head 
waters of Escambia river, in Escambia county. On the east side the L. & 
N. R. R. runs through it from Flomaton Junction north to Selma, Alabama. 
On the south the L. & N. R. R. runs through it from Montgomery, Ala., to 
Mobile. It is about 50 miles by rail from Sullivan Mill, on this land, to 
Mobile, and about 45 miles from Flomaton by rail to Pensacola, Fia. The 
map accompanying this statement shows the position of thèse lands as 
marked thereon. The lands are ail above overflow, and the timber on every 
acre is perfectly accessible. The timber on the land is what is known as 
the 'Long Leaf Yellow Pine'; the trees growing from 70 to 90 feet to the 
flrst limb, perfectly straight. The largest will square 12 inches, 70 to 80 
feet from the butt. About 200,000 acres of this timber ls practically virgin 
forest. The remaining 50,000 acres has been partially eut prior to 1892. 
Only the largest trees were eut then, leaving ail under flfteen Inches In 
diameter. Thèse lands were carefully selected by Mr. Sullivan, who is a 
timber expert, having been engaged in the timber business about 40 years. 
His estimate is that the poorest lands will eut flve thousand (5,000) feet, and 
the entlre tract can safely be estimated at seven thousand (7,000) feet per 
acre; and Sullivan is not a man who will rnake an overestimate in this mat- 
ter. On this land Mr. Sullivan has built three railroads of standard gauge, 
as follows: One road running from Sullivan station, on the L. & N. R. R., 
out eleven (11) miles through the forest to a former mill site; one from 
Wallace station, on the L. & N. R. R., some ten (10) miles out into the forest; 
and another branch from this line, six (6) miles. Thèse Unes were laid 
with SO-lb. rails, and were built to haul logs from the forest to the mills, 
and the timber from mills to L. & N. R. R., and thence to Mobile and to 
Pensacola. They were built in 1890 and 1891, and used during that time, 
but hâve not been In use slnce. The rails are In good condition, but the 
road is not. There are two mills and one mill site on thèse lands, as fol- 
lows: One known as 'Wallace Mill,' situated on the L. & N. R. R., near Wal- 
lace station in Escambia county. This is a fine steam mill, built in 1891, 
and with ail modem improvements, and cost $125,000. It was run less than 

1 year, and ls in perfeet order, and, with the purchase of a new band, 
could be put to work at once. It has a capacity of 100,000 feet of timber 
per diem. It has every facillty for handling logs and timber, and the out- 
put of this mill can be delivered by rail 55 miles to Pensacola, Fia. An- 
other, known as the 'Pine Log Mill,' ls situated in Baldwin county, near the 
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Alabama river. This is a water mill of about 35 to 40 thousand feet ea- 
paelty per dlem. It ls In moderately good condition. Its output can be 
shipped down the Alabama river to Mobile, about 75 miles. A mill site 
known as 'Sullivan Mill' is situated in Escambia county, on tbe 11-mile 
branch road running from Sullivan station on the L. & N. R. R. Hère la a 
magniflcent boom, and every facility for handling logs and tiniber. There 
wasa water mill hère in 1891-2. The output from a new mill built at this 
point could be sent by rail to Mobile or to Pensacola. Thèse improvements 
were put on this land by Mr. Sullivan in 1890-1, when ne organized the 
Sullivan Timber Co„ and with a view of carrying on the timber business 
on an extensive scale. The priée of timber declined in '92 to such a point 
(being about $7.50 per thousand at Pensacola and Mobile) that he preferred 
to Close up the business rather than eut bis trees and sell timber at such 
rates. Sinee then the trees hâve been carefully preserved, and to-day the 
forest is intact. Thèse lands were ail high and dry, slightly uudulating, 
good soil, and, where cultlvated, produce excellent corn and cotton, and ail 
the fruits of that climate, of fine quality. Lands in thèse counties, when 
cléared of timber, sell readily at from $4.00 to $6.00 per acre for agricultural 
purposes. The climate of this section is delightful, being, of course, mild 
in winter; and the summer heat is tempered by the océan winds from the 
south. The bealth of thèse counties is unusually good. 

"I consider the following figures as a safe, low estimate of the value of 
the timber on this land, and the value of the lands after the timber is eut: 

The poorest, 50,000 acres, at 5,000 f t 250,000,000 f t 

The other, 200,000 acres, at 7,000 ft 1,400,000,000 ft 

Making the total timber 1,650,000,000 f t 

"There are excellent locations on thèse lands, where four (4) new steam 
mills can be erected, on thèse railroads, of a capacity of 100,000 feet to each 
per day. Thèse four, together with the two now on hand (changing the 
water mill into a steam mill), would put out 600,000 feet per day, or 
15,600,000 feet per month of 26 working days, or 187,000,000 feet per an- 
num. The présent price of timber at Pensacola, Fia., and Mobile, Ala., is 
$16.50 per thousand. To eut thèse trees, haul them to the mills, saw into 
timber, load on cars, and deliver on wharf at Pensacola or Mobile, is less 
than $5.00 per thousand. Thèse six mills can eut the entire timber from 
thèse lands in less than nine (9) years. But it eannot be expected that tim- 
ber will remain at the présent high figures more than a year or two. One 
can safely, however, count on timber continuing for many years at very re- 
munerative figures. But for the next two years, by putting the 4 new mills 
in opération, the six mills can put out 187,000,000 feet per annum. This, 
delivered at Pensacola, will net certainly $10.00 per thousand, or $1,870,000 
per annum. This shows the possibilities for the next two years at the prés- 
ent unusually high price for tiinber. It is proper to state hère that the de- 
niand for timber at Pensacola and Mobile for foreign shipment is far be- 
yond the output Contracts can be made there with thoroughly reliable 
houses for timber for 6 to 8 months' delivery at présent rates. Thèse four 
new mills, of the capacity required, can be built to-day for $50,000 each. 
It is not necessary to erect so expensive a mill as the one now at Wallace. 

"Turpentine. Another source of revenue from this timber, and one not to 
be overlooked, is turpentine. Gontracts can be made with reliable parties 
to allow them to box thèse trees ahead of the cutters, so as not to injure 
them for timber, and from this source from $2.50 to $3.00 per acre can be 
obtained. None of this timber has ever been boxed. It is in the 'forest 
primeval.' 

"Resale. If the purchaser of this land shculd désire to do so, this land 
can be sold off to great advantage in lots from 10,000 to 30,000 acres. Mr. 
Sullivan will not break his block up, but prefers to sell it as a whole or not 
at ail. 

"Stumpage. In this section of Alabama and Florida, stumpage is $2.00 per 
thousand. A purchaser of this land can sell as mucb stumpage as he cares 
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to at $2.00. Mr. Sullivan considers lt a waste to sell lt at snch figures, and 
wlll not do so. 

"Thèse are the principal faets in connection with thèse lands. 

"The priée of the lands, with everytlung on them, — mills, mill booms, and 
railroads, is §1,500,000. Of this $500,000 in cash, and $1,000,000 will be 
carried on bond and mortgage at four per cent., with a proper sinking fund 
to retire the bonds when due, running, say, ten years. This land is free 
from ail incumbrances, and a deed in fee, with gênerai warranty, will be 
given the purchaser by Mr. Sullivan. 

"Wharf at Pensacola, Fia. 

"In addition to this land, Mr. Sullivan owns a wharf at Pensacola, Fia., 
which is the principal wharf in the city. It comprises some seven acres, 
and is filled in with stone, and from eight to ten ocean-going vessels can 
load from the dock at one time. A double-tracU railr: ad belonging to Mr. 
Sullivan runs on this wharf, Connecting with the L. & N. R. R., so that cars 
from the L. & N. can run on the wharf to a ship's side, and be unloaded 
from the car into the ship. There is also a large bo >m in connection with 
this wharf, into which timber can be unloaded to await arrivai of vessels, 
and from there loaded into the ships. The prlce of this wharf is $100,000. 
It can be purchased in connection with the lands, or not, as the purchaser 
may désire. But together, thèse lands and wharf, with the mills in opéra- 
tion, make the most valuable property of this character in the Southern 
states. Sullivan's timber lands are well known in the South by ail timber 
merchants, and are regarded as the pick of that section." 

Exhibit G. 

"New York, Nov. 16th, 1899. 
"Mémorandum of agreement this day entered into by and between Martin 
H. Sullivan, of Pensacola, Fia., and W. D. Mann, of New York City, wit- 
nesseth: Martin H. Sullivan agrées to sell and convey by gênerai warranty 
deed in fee, as hereinafter provided, his timber lands situated in the state 
of Alabama, in the counties of Escambia, Conecuh, Monroe, and Baldwin, 
comprislng about two hundred and flfty thousand (250,000) acres, together 
with ail mills, booms, and other fixtures now thereon; also railroads situated 
now on said lands in the county of Escambia; also the wharf property in 
the city of Pensacola, Fia., now known as 'Sullivan's Wharf,'— for the sum 
of one million six hundred thousand dollars ($1.600,000), up n the following 
terms and conditions, to wit: The said W. D. Mann is forthwith to sélect 
some one or more persons to go upon said lands and wharf and examine 
same, and make a report as to the amount of timber per acre on said lands, 
and value thereof; as to the number of mills and booms on same, condition 
and value; as to the railroads on same, condition and value; and as to the 
wharf property in Pensacola, Fia., its condition and value; also as to any 
and ail matters upon which the said Mann may désire information in regard 
to said property. Said examination and report is to be made within sixty 
(60) days from this date. Upon the examination of said report, if it shall 
appear that the statements set forth in the written mémorandum given to 
the said Mann as to said property are substantially correct, then the said 
W. D. Mann undertakes and agrées to cause to be organized, under the 
laws of the state of , a corporation, to be known as the Com- 
pany, with an authorized capital stock of $ (to be fully underwritten 

at par by bona fide solvent underwriters), and with power to issue bonds 
for one million dollars ($1,000,000), with interest at four per cent. (4%) per 
annum, payable semiannually, and due and payable ten (10) years after date, 
with a sinking fund of ten per cent. (10%) per annum, to be paid in ré- 
demption of said bonds, and to cause said company, when organized, to pur- 
chase from Martin H. Sullivan said lands, mills, booms, railroads, and 
wharf property for the sum of one million six hundred thousand dollars 
($1,600,000), to be paid as follows: Flve hundred thousand dollars ($500,- 
000) to be paid in cash, and one million dollars ($1,000,000) to be paid in the 
authorized bonds of said company, due and payable as above set forth, and 
fully secured by a flrst mortgage on ail the lands, mills, railroads, wharfs, 
113 F.— 7 



98 IIS FEDERAL REPORTER. 

ànd other property of said coinpany, and one hundred thousand dollars 
($100,000) to be paid in the shares of the capital stock of said company at 
par. The said Martin H. Sullivan agrées and contracts to convey by deed 
in fee, with gênerai warranty, the said two hundred and flfty thousand 
(250,000) acres, more or less, of timber lands, together with the rnills, booms, 
railroads, and ail other flxtures now thereon, and the wharf in Pensacola, 
Plorida, to the said company, and receive payment for same as above set 
forth. This agreement is to be fully executed within ninety (90) days from 
this date. Witness our hands and seals in this sixteenth day of November, 
1899. M. H. Sullivan. 

"W. D. Mann. 
"Witness in présence of : 
"W. A. Milliken. 
"F. W. Weeks." 

The défendant, Sullivan, demurred to the déclaration, and as grounds of 
demurrer asslgned the following: "(1) It is alleged in said count that the 
plaintiff was employed to sell the property of défendant, and it is not al- 
leged that any sale was ever made. (2) It is alleged in said count that the 
plaintiffi was employed to sell the property of défendant, and it is not al- 
leged that any sale was ever consummated, or that it failed of consumma- 
tion by the fault of the défendant. (3) It is alleged in said count that the 
plaintiffi was employed to sell the property of défendant, and it is not al- 
leged that any sale was ever made, but only that a contract was made for 
a sale; and it is not alleged that any sale resulted from said contract, or 
that the parties contracting to buy were able to do so, or that the sale 
failed of consummation by reason of any fault of défendant. (4) It is al- 
leged that the plaintiffi was employed to make a sale, and it is only alleged 
that a contract of sale was made; but it is not alleged that any sale was 
made, or that it failed to be made on account of any fault of défendant. 
(5) It is not alleged that any sale was made within sixty days from October 
12, 1899." The circuit court overruled the demurrer. The case went to trial 
on pleas that were flled, and resulted in a verdict and judgment for the 
plaintiffi, Milliken, for $77,890.70. The défendant, Sullivan, brings the case 
to this court on writ of error, and assigns that the circuit court erred in 
overruling the denlurrer to the déclaration. The view wè take of the case 
makes it unnecessary to state and décide the many other exceptions and as- 
signments of error contained in the record. 

Thomas H. Watts, H. Bisbëe (John B. Jones, F. G. Caffey, and 
Alexander Troy, on the brief), for plaintiff in error. 

W. A. Blount, W. W. Howe (A. C. Blount, Jr., on the brief), for de- 
fendant in error. ,.■■■■ 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Did the circuit court err in overruling the demurrer to the déclara- 
tion? This is an action by a broker against his principal for com- 
missions for selling real estate. The déclaration should contain a 
statement of facts which entitles the plaintiff to recover. No fact 
material to recovery should be left to inference. By considering 
what it is necessary for the plaintiff to prove in such case, we ascer- 
tain what must be alleged in the déclaration. The issues to be tried 
involve the questions: (i) What did the broker undertake to do? 
(2) Has he completed the uiidertaking within the time and upon 
the terms stipulated? (3) If not, is his failure attributable to the 
fault or interférence of the principal ? If on investigation it be de- 
termined that the broker has performed his contract within the 
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time and upon the terms agreed on, he is entitled to his commis- 
sions. If he has not, he has earned no commissions, unless per- 
formance by the agent was prevented by the fault or wrong of the 
principal. To entitle him to recover, he must prove, and there- 
fore he must allège, (i) that he was employed as an agent or broker 
to sell the property; (2) that he sold it at the price and on the 
terms fixed by his principal, or on other terms agreed to by him, 
or that he found a purchaser ready, willing, and able to buy the 
property at the price and on the terms fixed or agreed to by the 
principal; and, if the sale was not made, that the failure to con- 
clude the same was caused by some fault of the principal. The 
undertaking of the plaintif! was to sell the property. This is specif- 
ically averred, and the written authority to sell is made Exhibit A 
to the déclaration. Addressing the plaintifï, the défendant wrote : 

"I hereby authorize and empower you to sell my pine tlmber lands," etc. 
(briefly describing the property and stating the price). "This authority to 
remain good for sixty days. I will make a deed, with gênerai warranty, 
to the purchaser." 

The plaintifï acted under this authority. His undertaking, there- 
fore, was, clearly, to sell. The plaintifï, having been employed to 
sell the property, prepared, at the request of the défendant, an 
elaborate description of it. In this prospectus he estimâtes the 
number of acres; describes the booms, sawmills, and railways; 
states the value of the timber on the land, the amount of lumber 
that could be put on the market from the lands, and states the sev- 
eral sources of revenue from the lands. This estimate and descrip- 
tion is made a part of the déclaration, as Exhibit B. It tends to 
show the property to be worth much more than the price asked 
for it. It is not alleged that the défendant was in any way re- 
sponsible for its contents. He did not sign it. He did not sign 
any agreement alleging that the statements of this mémorandum 
are true. It is only referred to in the contract between the défend- 
ant and Mann as "a written mémorandum given to the said Mann." 
There is no avéraient that Sullivan gave Mann the mémorandum, 
or that Sullivan knew of its contents. This mémorandum was made 
by the plaintifï, and no fact is alleged that would make the défend- 
ant responsible to the plaintifï for the truth of its statements. If 
the déclaration can be construed to make Sullivan responsible to 
Mann for the truth of the prospectus, it certainly cannot be held, 
on its averments, that he ever represented to Milliken that the pros- 
pectus was true. Milliken, it is averred, and not Sullivan, is its 
author. It is the plaintifï's handiwork. There is no claim asserted 
in the déclaration that a sale was prevented by the wrong or inter- 
férence of the défendant. The case, therefore, dépends on the allé- 
gation as to performance on the part of the broker. It is not al- 
leged that the plaintifï sold the property. It is not alleged that he 
found a purchaser ready, willing, and able to buy the property. As 
a substitute for thèse averments, usual in suits by brokers to recover 
commissions, the plaintifï allèges that: 

"In pursuance of the said employaient the plaintiff procured that the de- 
fendant and one W. D. Mann should and did on November 16, 1899, enter 
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lnto a written contract by which the défendant agreed to convey the prop- 
erty mentioned in the written authority and mémorandum hereinbefore set 
forth as Exbibits A and B [winch mémorandum is the mémorandum referred 
to in the said written contract] to a corporation to be organized by the said 
Mann as set forth in the said agreement, and the said Mann agreed to cause 
the said corporation to be organized, and to pay to the défendant for the 
said property flve hundred thousand dollars in cash, one million dollars in 
the first mortgage bonds, and one hundred thousand dollars in the stock, ot 
the said company, ail of wbieh is set forth In the said agreement, which is 
hereby referred to, and, as Exhibit C, hereto attached and made a part here- 
of for greater particularity and exactness." 

The plaintifï, therefore, bases his right to recover on the tact 
that he procured Mann to make a contract with the défendant on 
November 16, 1899. The claim is that the plaintifï is entitled to 
the commissions sued for, because he procured Mann to make this 
contract. If his contention is well founded, his right to the com- 
missions accrued as soon as the contract was made. There is no 
averment as to what followed the making of the contract. The 
case made by the déclaration ends with the signing of the contract. 
It is not alleged otherwise that Mann became the purchaser of the 
property. The agreement is made a part of the déclaration. Read- 
ing it, \ve find that it is clearly binding on Sullivan to sell if Mann 
finally agrées to buy. But it clearly does not bind Mann uncondi- 
tionally to purchase. Mann agrées "forthwith to sélect some one 
or more persons to go upon said lands and wharf and examine 
the same, and to make a report as to the amount of timber upon 
said lands, and the value thereof. * * * Upon examination of 
said report, if it shall appear that the statements set forth in a writ- 
ten mémorandum given to the said Mann as to said property are 
substantially correct," then, and in that event only, Mann agrées 
to organize a corporation to buy the property on terms stated in 
the contract. The contract as to Mann is tentative, his acceptance 
being dépendent on the resuit of an investigation to be made in 60 
days. Can it be true that, as soon as this contract was signed, 
the plaintifï, who was employed to sell the property, was entitled 
to commissions, whatever the person or persons selected to exam- 
ine the property might report ? If the prospectus was untrue, was 
he entitled to commissions? Has he earned the commissions, un- 
der an employment to sell, by preparing a prospectus showing the 
great value of the property, and finding a customer who agrées 
to take the property if the description and estimated values are 
substantially correct? Did Sullivan, when he signed the contract 
with Mann, — a contract not binding on Mann unless Mann's inves- 
tigations confirmed Milliken's prospectus, — become indebted to Mil- 
liken for commissions on the agreed price? Consider the question 
in this way: The authority which Sullivan gave Milliken to sell 
the property, of course, authorized him, as Sullivan's agent, to make 
a written offer to sell it. Except for the changes as to the terms 
of sale, he might well hâve signed as agent for Sullivan the contract 
with Mann. Now, if he had signed an agreement binding his prin- 
cipal to convey the land to Mann on the terms and at the price 
named in his authority, and Mann had agreed to buy the land, if, 
on the report of experts to be appointed to examine it, it was t'ound 
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that the prospectus prepared by Milliken was substantially correct, 
would Milliken be entitled to commissions, as on a sale, whether 
Mann completed the purchase or not? Whether the land was ex- 
amined by the experts or not? Whether the descriptions and esti- 
mâtes prepared by Milliken were true or not ? We cannot think he 
would hâve earned his commissions by making such contract. To 
so hold would give the agent great advantage of his principal, and 
would encourage him to exaggerate the value of the property in 
his dealings with customers. If he was reckless in his descriptions 
and extravagant in his valuations, he might easily find a customer 
to contract to buy the property if it was found to be as valuable 
as the agent said it was. Such performance, surely, would not en- 
title him to commissions. 

To show that the contract is binding on Mann, it is said that Sul- 
livan could recover damages for the failure by Mann to complète 
the purchase. This proposition need not be examined further than 
to say it is clear that such damages could not be recovered without 
alleging and proving that the prospectus prepared by Milliken was 
substantially correct, or at least that the persons appointed to ex- 
amine the property reported it so. An action for damages might 
lie on the averment that it was Mann's duty to appoint persons to 
examine the property, and that he failed to do so, and that the pros- 
pectus was substantially correct. But the déclaration in question 
contains no averment of fact which shows that a recovery could be 
had in damages by Sullivan in a suit against Mann for a breach of 
the contract. 

It is also said that the contract in this case was one of sale, because 
it could be specifically enforced. The question on this suggestion 
hère is, could it be specifically enforced against Mann, admitting the 
averments of the déclaration to be true? That it is a contract to 
sell that could be enforced by Mann against Sullivan, if Mann per- 
formed his part of the contract, may be admitted. Sullivan bound 
himself to convey. But Mann has not bound himself uncondition- 
ally to purchase. He stipulâtes for time to hâve the property exam- 
ined, and agrées to purchase only in the event that it is found to 
conform to the prospectus. When it appears by the contract, in 
its express terms, that it was intended to be binding upon one of 
the parties alone, it may be specifically enforced against that party, 
although the remedy cannot be granted to him against the other 
party. Pom. Cont. § 169. The déclaration in this case does not 
describe a contract for which Sullivan would hâve a remedy in equity 
for spécifie performance. Mann agreed to buy on condition that 
the prospectus was shown to be substantially correct, and there is 
no averment that it is correct. Unless the property met this re- 
quirement, there was no "true contract" of sale. Id. § 334. The 
prospectus not being substantially correct, the contract would not 
bind Mann, or at least he could revoke it. A court of equity will 
not enforce spécifie performance against a party who has the power 
of revocation. Southern Exp. Co. v. Western North Carolina R. 
Co., 99 U. S. 191-200, 25 L. Ed. 319. The contract pleaded is not a 
completed sale, and, on the facts averred in the déclaration, it is 
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not a contract that Sullivan could specifically enforce against Mann. 
Mayer v. McCreery, 119 N. Y. 434, 23 N. E. 1045. The déclaration 
shows nothing done by Milliken to earn a commission, except to 
procure the making of the contract with Mann. To show a légal 
claim to commissions, it must allège a completed sale, or an enforce- 
able agreernent for sale. Hammond v. Crawford, 14 C. C. A. 109, 
66 Fed. 425; Jacobs v. Shenon, 2 Idaho, 1002, 29 Pac. 44. Secur- 
ing a preliminary or tentative agreernent not shown to hâve resulted 
in a complète sale, and not binding on the proposed purchaser, is 
not sufficient. Haie v. Kumler, 29 C. C. A. 67, 85 Fed. 161. In 
such cases nothing should be left to conjecture or spéculation. 
"There should hâve been as much eertainty on the one side of the 
contract as upon the other. * * * The broker must complète 
the sale (that is, he must find a purchaser in a situation, and ready 
and willing, to complète the purchase on the terms agreed on) before 
he is entitléd to his commissions." McGavock v. Woodlief, 20 How. 
221, 227, 15 L. Ed. 884. The déclaration states that the plaintiff, at 
the request of the défendant, "prepared a written mémorandum de- 
scribing the property." The action, however, is not for such service. 
The déclaration, we think, is properly construed in that respect by 
the learned attorneys for the défendant in error, in their printed ar- 
gument, when they say this is an action "to recover $100,000 com- 
missions alleged to hâve been earned by Milliken by selling," etc. 
We hâve so considered it. The services were performed under a 
spécial employment to sell, and no right to recover on the quantum 
meruit is asserted. 

Tested by thèse principles and authorities, the déclaration does not 
show a right of action against the plaintiff in error, and the demurrer 
to it should hâve been sustained. 

The judgment of the circuit court is reversed, and the cause re- 
manded, with instructions to set aside the verdict of the jury, sustain 
the demurrer to the déclaration, and to grant a new trial, proceeding 
according to law and the views herein expressed. Reversed. 

McCORMICK, Circuit Judge. I agrée with my Brethren that 
the judgment of the circuit court in this case should be reversed, and 
the cause remanded to that court, with direction to award the de- 
fendant a new trial; but I am unable to agrée with them in the 
ground on which they base the décision of the court. I do not con- 
strue the thirteenth count in the déclaration as an action to recover 
compensation stipulated for in a written contract. Exhibit A, at- 
tached to that count, makes no mention of compensation. It simply 
authorizes and empowers the plaintiff to sell certain property of the 
défendant at a price named. Exhibit B shows only some of the 
services rendered by the plaintiff to the défendant ; and Exhibit C 
helps to show further the services rendered by the plaintiff, and ac- 
cepted and acted on to the extent therein shown by the défendant. 
And the count claims that, in pursuance of his employment, the plain- 
tiff procured that the défendant and one W. D. Mann should and 
did on November 16, 1899, enter into a written contract by which 
the défendant agreed to convey the property mentioned in the writ- 
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ten authority and mémorandum set forth as Exhibits A and B, which 
contract of November 16, 1899, is the Exhibit C attached to the 
count; and the plaintiff avers that by reason of the premises he 
became entitled to demand and receive from the défendant, and the 
défendant became obliged to pay to the plaintiff, for his services 
aforesaid, a large sum of money, to vvit, the sum of $100,000. How 
this can be construed as other than demanding the reasonable com- 
pensation for the services shown to hâve been rendered, I confess 
my inability to understand. 

The twenty-fourth error assigned is, in my judgment, well taken. 
It is thus stated in the record : 

"Twenty-Fourth Assignaient of Error. After the jury had rendered theîr 
verdict, to wit, 'We, the jury, flnd for the plaintiff in the sum of thirty-one 
thousand nine hundred and fifty dollars, less six thousand nine hundred and 
flfty crédit, with New York interest,' and after the jury had been polled, and 
each had said that it was his verdict, and after the said verdict had been 
read and ordered to be received, and after the other proceedings shown 
In the bill of exceptions, the court said to the jury: 'Gentlemen of the Jury: 
In this case you hâve f ound for the plaintiff, and you hâve f ound against 
the pleas of the défendant. You hâve found that the plaintiff has a right 
to recover. The court charged you that the only testimony, — charged you 
heretofore, and now I repeat, that the only testimony before you bearing, 
as I recollect lt, upon the question of amount, was the testimony of Mr. Milli- 
ken, to the effect that In New York City, where the transaction took place, 
the customary and usual percentage was from flve to ten per cent, on the 
full face value of the one million six hundred thousand dollars, and that he 
had agreed to take that amount as his compensation,— the amount of five per 
cent. You will take the case, gentlemen.' The défendant then and there, 
before the jury retired, excepted to the said action of the court. This assign- 
ment Is on the ground that after the jury had rendered their verdict, and said 
verdict had been received by the court and ordered recorded, the court had 
no authority to again submit the matter to the said jury, or to charge them 
concerning thelr verdict." 

And on this ground I concur in the judgment of reversai. Taken 
in connection with the other proceedings shown by the bill of excep- 
tions to hâve been had at the time, the instruction was équivalent 
to the gênerai charge to find for the plaintiff on the merits, and to 
render their verdict for 5 per cent, commissions on $1,600,000, viz., 
for $80,000, less the admitted crédit. The jury so understood it, and 
returned their verdict accordingly: 

"We, the jury, find for the plaintiff in the sum of $80,000, with Interest 
from the commencement of this suit, less the sum of $6,950, with interest 
from January 8, 1900." 

This shows clearly the taking of the case entirely from the jury, 
and substituting for their verdict the finding of the court. 



DE LANCEY v. WELLBROOK et aL 

(Circuit Court, S. D. New York. January 9, 1902.) 

i. Boundaky-— Land Below High-Wateh Mark. 

The Inshore boundary of a grant of a strip of land below hlgh-water 
mark, 400 feet wide, changes with the high-water mark, the shifting 
of the shore being from natural causes. 
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8. Grant op Land Below Hiqh-Water Mark. 

The State, having granted in fee a strip of land under water, extend- 
lng out 400 feet from liigh-vvater mark, cannot thereafter give another 
the right to erect a publie dock tliereon. 

At Law. 

An action for ejectment to recover the possession of a strip of land under 
water in front of uplands of the défendants Wellbrock at City Island, in the 
city of New York, and extending out about 400 feet frorn high-vvater mark. 
The premises are situated under the waters of Long Island Sound, adjacent 
to Minneford's, now called City, Island, and are part of a large tract which 
extends 400 feet from high-water mark outward and under the waters of the 
sound on the east, west, and south sides of the island. This tract of land 
under water was granted by the English crown to Benjamin Palmer, his 
heirs and assigns, by royal patent dated May 27, 17G3, upon the tenure of 
free and common socage and upon the express condition that he pay to the 
said crown or its successors yearly, forever, a certain rent. At the time of 
this grant Benjamin Palmer was the owner of the entire upland of the 
island. The colonial assembly, and afterwards the législature of the state 
of New York, the people having succeeded to the rights of the crown, passed 
a number of acts directing the grantees of lands chargeable with perpétuai 
rents to redeem from their defaults, and, in case of their failure to do so, 
deelaring that such lands should be sold by reason of such nonpayment. 
By chapter 222 of the Laws of 1819 the lands so f orf eited were directed to be 
sold by the comptroller of the state of New York. Under this act the lands 
were sold on March 26, 1826, but the deed was not delivered until April 5, 
1836, when the comptroller duly transferred by patent the said premises 
about City Island to Elias D. Hunter, who was plaintiff's ancestor and de- 
visor. See De Lancey v. Piepgras, 138 N. Y. 26, 33 N. E. 822, and Same v. 
Hawkins, 23 App. Div. 8, 49 N. Y. Supp. 469. In 1884 the défendants Well- 
brock procured a grant from the state for the premises under water opposite 
uplands owned by them upon which they erected a public dock or wharf 
extending about 350 feet into the waters of Long Island Sound. Thèse 
premises, the subject of this action, are a part of the strip of land under 
water contained in the Palmer patent, and the dock or wharf so erected 
upon the premises by the défendants Wellbrock was open to the public upon 
payment of the usual rates for wharfage. 

Walter D. Edmonds, for plaintif!". 

George F. Martens and Gratz Nathan, for défendants Wellbrock. 

John Hunter, Jr., for défendants Hunter. 

LACOMBE, Circuit Judge (after stating the facts as above). I 
hâve taken into considération the various authorities which hâve been 
cited, — the earlier cases concerning this City Island property, — and 
reached a conclusion as to the disposition to be made of the case. 
Really, there is no question for the jury hère. There is no disputed 
issue of fact. There might be some dispute as to what the facts 
implied or what légal conclusion the facts called for, but what the 
facts are is not really in dispute hère. 

The first question that cornes up is as to the extent of the grant 
originally to Palmer, and subsequently, by sale of the comptroller, 
passing to the predecessors of the plaintiff. Of course, it is a well- 
known principle that where courses and distances are given in gên- 
erai terms, with quantities and so on, and the deed is accompanied 
by a map with metes and bounds laid out, and the map is referred 
to and made practically a part of the deed itself, the map will some- 
times control ; but the principle, for ail that, is simply the ordinary 
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principle of the interprétation of ail written documents, that the 
whole must be taken into considération; and taking the entire doc- 
ument in, and working it over, it is interpreted according to what 
the plain intent of it is found to be from an examination of ail its 
parts. Hère, despite the circumstance that the map that is recited, 
and is referred to again in the deed itself in the conveying clause, 
has distances which are varying, the entire body of the deed — the 
deed and map together — leaves in my mind no doubt at ail as to 
the plain meaning of what the crown at that time undertook to con- 
vey. It is ail controlled by the express and spécifie statements as 
to width included in it. No matter what may be said, therefore, 
in the deed or in the accompanying map, as to metes and bounds, 
or anything else, it was intended to convey a strip 400 feet in width 
in every part, stretching out from the common high-water mark 
around the island, except in the places where there was no grant at 
ail. 

With that construction, the next question is the location of that 
tract upon the soil. The inshore boundary is the common high- 
water m^rk. There is no indication of any cataclysm that has taken 
place, making an extraordinary change there. Whatever shifting 
there has been in or out of the shore line has been only graduai 
and normal in its character. The évidence points that way. Un- 
der those circumstances, it seems to me the rule laid down in Scrat- 
ton v. Brown, 4 Barn. & C. 485, and which is approved in Trustées 
v. Kirk, 84 N. Y. 215, 38 Am. Rep. 505, is the rule to be applied 
that, where the crown grants a subject the soil between high and 
low water mark, that boundary shifts to such an extent as that 
the shore itself may shift by entirely natural causes, without any 
earthquake or anything extraordinary, by the opération of accre- 
tion and érosion. Thus, under the circumstances, at one time the 
grantee of a strip like this might gain land towards the shore, but 
he would not gain on the whole, because the more he gained in- 
shore by the shifting boundary the more he would lose by his outer 
boundary, and he would not get any more than 400 feet. And, 
per contra, he might lose from the land inside, and as long as his 
400-foot line did not take him beyond the ownership of the soil 
of the state he would not lose on the whole, because it would shift 
his outer line out, though he might lose even then, because there 
might be no place for his outer line to go. I am of the opinion, 
therefore, that the common high-water mark, as it stood at the 
time of the commencement of this suit, or thereabouts, is to be 
taken as the inshore boundary, from which the 400 feet are to be 
measured off; and, that being so, clearly the premises which are 
described in the complaint are within the boundary of this partic- 
ular grant. That being so, the next question that arises is, what is 
the efïect of the subséquent deed of the commissioner of the land 
office to Wellbrock? I hâve gone over thèse cases (De Lancey v. 
Piepgras, 138 N. Y. 26, 33 N. E. 822, and Same v. Hawkins, 23 
App. Div. 8, 49 N. Y. Supp. 469), and it seems to me that the con- 
trolling point of view is just this : The state granted a fee. That 
has been held by the court of appeals. It granted a title in fee to 
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the lând under water — that 400-foot strip — toi Palmer, and again, 
through the comptroller's deed, to Hunter. There was an easement 
reserved in it, — an easement that the people possessed of navigating 
©ver it and anchoring and fishing; an easement that the state pos- 
sessed over land covered with water, where the soil belonged to a 
private owner and the water was navigable. That also remained 
as an easement upon the land. It is not necessary for us to dis- 
cuss hère what the state might or might-not hâve done, or might 
or might not hâve permitted to be done, in the way of exercising 
easement itself or authorizing anybody else. What the state un- 
dertook to do was to give, again, the fee to another person. That 
it could not do, in my opinion. I am referred to cases holding 
that a grant cannot be held void in a collatéral action. But it is 
not necessary to déclare it void. It is sufficient to déclare that 
this deed hère introduced in évidence does not convey to Mr. Well- 
brock the right to maintain upon the land, the .fee of which has 
already been granted to somebody else, the particular structure 
which he put up. Thèse conclusions lead to the direction of a ver- 
dict in favor of the plaintiff. 

Another point raised in the case is as to the effect upon the de- 
fendants Hunter of deed when they are out of possession of part 
of the property. As to that, I shall direct affirmative relief in fa- 
vor of the défendants Hunter, the same as I do in favor of the 
plaintiff. Of course, ail this is with the same proviso that was in- 
dicated in the Piepgras Case as proper to be inserted in the judg- 
ment. I will therefore deny the motion of the défendant to direct 
a verdict, with a separate exception on the separate grounds. I 
deny the motion of the défendant to exclude the défendants Hun- 
ter from any affirmative relief, with an exception to such disposition. 

A verdict is directed in favor of the plaintiff and of the défendants 
Hunter, stating their respective titles and rights in the premises, 
in the ordinary form of a verdict in ejectment, for the premises de- 
scribed, excluding the strip which the testimony of the plaintiff 
shows to be without the bounds as now plotted, and inserting in 
the verdict the proviso and réservation contained in the patent to 
Palmer. 



McLBAN v. MAYO. 

(District Court, E. D. North Carollna. December 21, 1901.) 

Ihjunction — Kebtkaining Prosecution of Suit— Dissolution. 

In a suit by a trustée In bankruptcy to restraln the prosecution of 
an action by a third person agalnst a United States marshal for trespass 
In seizing the stock of goods under a warrant of the bankruptcy court, 
on the ground that lt prevented a settlement of the estate, where dé- 
fendantes verlfled answer dlsclalms any interest in the goods in the 
trustee's hands, and surrenders ail claim thereto, and allèges dé- 
fendants élection to rely on hls remedy In the state court against the 
marshal Indivldually, and not as an officiai, the temporary restraining 
order wlU bé dissolved. 

F. H. Burton and B. F. McLean, for plaintiff. 

Chas. F. Warren, R. H. Battle, and W. B. Rodinson, for défendant. 
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PURNELX, District Judge. A. D. McLean, trustée of Hoyt & 
Mitchell, bankrupts, asked for an injunction to restrain the prosecu- 
tion of a suit by Mayo against Dockery for trespass in seizing the 
stock of goods under a warrant of the bankruptcy court, alleging 
that it obstructs and prevents a settlement of the bankrupt estate. 
Mayo files a duly-verified answer to the rule to show cause, disclaim- 
ing any interest in the goods in the hands of the trustée, and sur- 
rendering any claim therein he may hâve, and alleging his élection 
to rely on his remedy in the state court against Dockery indi- 
vidually, and not as United States marshal, and raises the question 
of jurisdiction of the district court to enjoin the prosecution of that 
suit. See Bryan v. Bernheimer, 21 Sup. Ct. 559, 560, 45 L. Ed. 
814, s Am. Bankr. R. 629-631. The case hère seems to be controlled 
by the décision of the United States suprême court in Lerough v. 
Hudson, 109 U. S. 468, 3 Sup. Ct. 309, 27 L. Ed. 1000. That case, 
it is true, was in the circuit court, while this is in a court of bank- 
ruptcy, which may, under certain circumstances, do what the cir- 
cuit court cannot, — restrain a state court. Considering the case 
above cited in connection with the récent décisions of the suprême 
court in Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 
1175, 4 Am. Bankr. R. 163, and Wall v. Cox, 181 U. S. 244, 21 Sup. 
Ct. 642, 45 L. Ed. 845, 5 Am. Bankr. R. 727, I am of the opinion 
that the allégation in the pétition that the suit of Mayo against 
Dockery, who, it appears, is fully indemnified, interfères with the 
process of the bankruptcy court, is too remote to justify this court 
in exercising the extraordinary power of continuing the injunction 
forbidding the parties to proceed, or the state court from exercising 
jurisdiction of the suit of Mayo against Dockery. While the bank- 
ruptcy act créâtes the office of trustée in bankruptcy, such trustée 
is a quasi officer of the court in a qualified sensé. He is in reality 
elected by and represents the creditors of the bankrupt, under the 
provisions of the bankruptcy act. The bankruptcy court will pro- 
tect the trustée in the discharge of his quasi officiai duties, but, as 
the représentative of the creditors, his duties as such représenta- 
tive must be discharged, not as an officer of the court, strictly speak- 
ing, but as provided in the bankrupt act. 

It is therefore considered, ordered, and adjudged that the answer 
of the respondent herein is sufficient, and this court has no juris- 
diction in this matter ; that the rule be discharged, and the restrain- 
ing order dissplved. 



In re KLEINHANS et al. 

(District Court, W. D. New York. January 9, 1902.) 

No. 818. 

Bankruptcy— Rbceivebs— Summahy Procbbdings— Jcribdictiow. 

Bankr. Act, § 2, subd. 3, gives the court in which bankruptcy proceed- 
ings are pending power to appoint marshals or receivers to take charge of 
the property of the bankrupt, and section 70 provides that a trustée of a 
bankrupt's estate is vested with the title of the bankrupt at the date of 
the adjudication. Helû, that where a receiver was appointed-to take charge 
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of the goofls of the bankrupt, and prior to hls qualification lessors of 
the bankrupt instituted summary proceedings in the state court to re- 
cover the leased premises containing the goods of the bankrupt, but no 
possession was obtained prior to the qualification of the receiver, he 
was entitled to an injunction restralning the summary proceedings. 
S. Same — Rkmovaij of Assets. 

The lessors may pétition the court to hâve the goods of the bankrupt 
removed and the premises vacated by the receiver. 

In Bankruptcy. In the matter of a pétition that Horace Klein- 
hans and Edward L. Kleinhans be adjudged bankrupts. Motion by 
Seaver & Jenkins and others to vacate an injunction against sum- 
mary proceedings instituted by them to obtain possession of the 
premises leased to the bankrupts. Motion denied. 

Seaver & Jenkins, for landlords James Mooney and others. 
Baker, Schwartz & Dake, for receiver Gabriel Elias. 
Shire & Jellinek, for receiver Moses Kochenthal. 

HAZEL, District Judge. This is a motion to vacate an injunction 
against summary proceedings instituted by the landlords of the 
alleged bankrupts in the municipal court of Buffalo. It appears 
from the papers read on the motion that on the day of filing the cred- 
itors' pétition, returnable January 8, 1902, that Horace and Edward 
Iy. Kleinhans be adjudged bankrupt, an order to show cause why a 
receiver should not be appointed was granted. Counsel for petition- 
ing creditors and counsel for the alleged bankrupts appeared in court 
on the afternoon of the same day that the order was granted, and 
consented to the appointment of Gabriel Elias as receiver. Mr. Elias 
was appointed receiver, and duly qualified on December 27, 1901, 
the following day, and on the same, day took into his custody the 
property of the bankrupts, consisting of men's furnishing goods, con- 
tained in store leased by the alleged bankrupts from James Mooney 
and others. The business was by order of the court continued by 
the receiver. At this time H. Kleinhans & Co., the alleged bank- 
rupts, were indebted to the lessors of the store in the sum of 
$3,125.00, the rent for the month of December, payable December ist 
in advance. On the same day that the receiver was appointed sum- 
mary proceedings were commenced in the state court to remove 
the alleged bankrupts from their store for nonpayment of rent. 
The removal proceeding was enjoined by this court on the applica- 
tion of the receiver pending a motion to continue the stay until the 
adjudication. Counsel for landlords lay stress upon the contention 
that the jurisdiction of this court did not attach before that of the 
municipal court, and that the receiver did not obtain title to the 
property prior to the institution of the proceedings in the municipal 
court. 

The question presented hère is not whether the receiver obtained 
title to the property of the alleged bankrupts by virtue of his appoint- 
ment, but rather whether the bankruptcy court obtained such juris- 
diction over the res at the time of filing the involuntary pétition to 
hâve H. Kleinhans & Co. adjudged bankrupts as to justify this 
court's intervention in an attempt on the part of the lessors to oust 
the receivers and officers of this court, to the détriment of the bank- 
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rupt estate, from the possession of the leased premises. Counsel 
for lessors contend that by section yo of the bankrupt act a trustée 
of a bankrupt's estate is vested by opération of law with the title of 
the bankrupt as of the date of the adjudication, and that in the ab- 
sence of an express provision of the bankrupt act vesting title in 
the receiver as of the date when a pétition is filed it must be held 
that the title continues in the alleged bankrupts until a trustée is 
appointed, and therefore the process of the state court to remove for 
nonpayment of rent ought not to hâve been enjoined. This conten- 
tion is unsound. Coïncident with the filing of a pétition in bank- 
ruptcy, either voluntary or involuntary, a court of bankruptcy ac- 
quires control over the estate of a bankrupt or person charged with 
acts of bankruptcy. It may immediately seize and lay claim to ail 
property either in the actual possession of the bankrupt or such as 
may be reduced to possession. Power is conferred on the court to 
appoint marshals or receivers to take charge of the property of bank- 
rupts. Section 2, subd. 3, Bankr. Act. It is the immédiate duty of 
the receiver of the property to préserve the estate intact, and to con- 
serve the assets and estate of the bankrupt, pursuing that course 
pointed out by the act which will best promote and further the inter- 
ests of the creditors. True, the receiver hère is not vested with a 
title to the property of which he becomes custodian, nor does any 
provision of the bankrupt act vest him with powers similar to that 
of a trustée appointed by the creditors. The property, however, cor- 
poreal and incorporeal, either cornes into his possession as an officer 
of the court, or such right to possession is obtained as will tend to 
retain intact the actual and visible assets of the bankrupt, to the end 
that, when an adjudication is made, the trustée may be vested not 
merely with the bankrupt's title to the property, but that he may hâve 
and receive the actual possession of ail assets in the control of the 
bankrupt at the instant that the protection of the court was invoked. 
It is insisted on behalf of the lessors that, inasmuch as the receiver 
did not qualify before the summary process to remove the tenants 
was issued by the state court, he acquired no such right of possession 
as to deprive the state court of its jurisdiction. The receiver, how- 
ever, had qualified, and this court was in possession, through its 
receiver, before the lessors had obtained possession or the right of 
possession through their summary proceeding, and before the appli- 
cation for an injunction was made. Manifestly, the jurisdiction 
of the court having attached before that of any other court, the re- 
ceiver, in the exercise of his duty, properly invoked the court's juris- 
diction to hâve the proceedings instituted in the state court enjoined. 
In re Chambers, Calder & Co. (D. C.) 98 Fed. 867. In re Metz, 
Fed. Cas. No. 9,509, was a case very similar to this. In that case an 
injunction was granted restraining interférence with the property of 
the bankrupt before adjudication in an involuntary proceeding and 
restraining the landlord from dispossessing them. The injunction 
order was made after the proceedings to dispossess the debtors were 
instituted. Judge Blatchford said : 

"The occupation of the premises by the marshal was the occupation of 
them by the court. * * * A landlord who Iets premises to a tenant to 
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be occupled for the purposes of trade must be held to do so with the full 
understanding that the tenant may be proceeded against in bankruptcy, 
and that the bankrupt court may be called upon to take possession of the 
goods of the tenant on the premises. In many cases it would be impossible 
to remove the goods, before a sale of them, without great loss and injury." 

The injûnction is continuée! until after an adjudication or the dis- 
missal of the pétition. If H. Kleinhans & Co. are adjudicated bank- 
rupts, a further stay may be granted. The question of allowance for 
rent during the time of occupancy by the receiver is not before me. 
In view of the fact, however, that quite serious damages may resuit 
to the lessors by reason of the receiver's occupancy of the store in 
question, and that they may be deprivedof an advantageous Iease 
for a period of years either at the same àr greater rental, it appears 
to me to be proper to suggest that under such circumstânees the les- 
sors may pétition the court to hâve the goods of the alleged bank- 
rupts removed and the premises vacated by the receivers. 



In re HENRY C. KING 00. 

(District Court, D. Massachusetts. January 22, 1902.) 

No. 3,916. 

L Bankruptcy— Proof of Claims— Suhrendering Préférences. 

If a given payment received by a creditor without knowledge of ln- 
solvency need not be surrendered before proof, not being a préférence 
within the bankruptcy act because the resuit of the whole transaction 
Is to increase the net Indebtedness to thé créditer, the same payment 
received with knowledge of insolvency ls not a préférence, and need not 
be surrendered. 

8. Same— Decrease of Net Indebtedness. 

A bankrupt's clerk, four months before the date of the bankruptcy, had 
a priority claim against him for wages for $300 and a common claim 
for $33. During the four months he earned $445, and at the date of 
bankruptcy, if no payments had been made reducing the same, would 
hâve had a priority claim for $300 and a common claim for $478. Dur- 
ing the four months he received $404 in goods and money. He applied 
$333 in settlement of the wages due four months before bankruptcy, 
and $70 on wages earned within that period, but which had then lost 
their priority, so that his common claim was reduced to $74. Helô that, 
his common claim having been reduced within the four-months period, 
the clerk had received a préférence, and, lt not being surrendered, could 
not prove the balance of his claim, unless willlng to do so as a creditor 
not entitled to priority, in which event his claim would hâve increased 
within thé four months, and there would hâve been no préférence. 

In Bankruptcy. 

Wilbur E. Rowell, for creditor proving claim. 
Jeremiah J. Mahoney, for objecting creditors. 

LOWELL,, District Judge. In this case the creditor, a clerk of 
the bankrupt, had, four months before the date of the bankruptcy, 
a claim against the bankrupt for wages amounting to $333.19. Dur- 
ing four months immediately preceding bankruptcy he earned $445, 
and within three months preceding bankruptcy earned more than 
$300. During the four months, however, and with knowledge of the 
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bankrupt's insolvency during that time, he received in goods and 
money $403.77, having an open running account with the bank- 
rupt; on the one side for wages due, and on the other side for 
groceries, wood, coal, and money received from the bankrupt at ir- 
regular intervais. $333.19 was credited in settlement of the wages 
due four months before bankruptcy. The balance received — $70.58 
— was credited upon the wages earned within four months of bank- 
ruptcy. The creditor now seeks to prove for $300 as a preferred 
creditor, under the décision of the circuit court of appeals in Dick- 
son v. Wyman, 111 Fed. 726. But that décision is carefully limited 
to a transaction "without any intention to acquire any unjust préf- 
érence," "without reasonable. cause on [the creditor's] part to be- 
lieve him insolvent." In the case at bar the creditor knew the 
bankrupt's insolvency. In spite of the language in Dickson v. Wy- 
man, it would seem that knowledge of insolvency cannot afïect the 
question of préférence or no préférence. A préférence is defined 
in Bankr. Act, § 60a, without référence to knowledge of insolvency. 
Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. 
That case held that the transaction was none the less a préférence 
because the élément of knowledge was wanting, and, if this be so, 
a transaction can hardly be any more a préférence because knowl- 
edge of insolvency is présent ; in other words, knowledge of insolvency 
converts an innocent préférence which may be retained if the cred- 
itor will forego proof, into a gnilty préférence which may be recov- 
ered back by the trustée. But, since the élément of knowledge if 
excluded from the définition of préférence, it follows that even an 
innocent préférence — one received without knowledge of insolvency — 
is still a préférence, and must be surrendered before proof. It fol- 
lows also that knowledge of insolvency cannot transform into a 
préférence an act which otherwise is no préférence. If a given pay- 
ment, received without knowledge of insolvency, need not be sur- 
rendered before proof, because it is no préférence, the same pay- 
ment received with knowledge of insolvency is not a préférence. If 
a payment by the bankrupt which would otherwise be a préférence 
is yet not a préférence because the resuit of the whole transaction 
is an increase of the net indebtedness to the creditor, this must be 
equally true whether knowledge of insolvency exists or not. The 
bankrupt act does not provide that any payment received by the 
creditor from the bankrupt within four months is a préférence, but 
only when the efïect of this payment "will be to enable any one of 
his creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class." If this is not the efïect 
of the payment, there is no préférence, and if, within four months, 
the net indebtedness is increased, the court of appeals has held in 
Dickson v. Wyman that the creditor does not obtain a greater per- 
centage of his debt. If, by reason of increase of net indebtedness, 
a certain payment does not constitute a préférence, then a creditor 
who, with knowledge of insolvency, receives such a payment, receives 
no préférence, and so, in spite of his knowledge of insolvency, may 
retain the payment against the trustée, and need not surrender it 
before proving the rest of his claim. Bankr. Act, § 60b, does not 
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provide that the trustée may recover ail payments received with 
knowledge of insolvency, but only préférences so received. This 
seems to be the inévitable resuit ôf Dickson v. Wyman, combined 
with Pirie v. Trust Co. I must hold, therefore, that knowledge of 
insolvency did not make a préférence of acts which otherwise did 
not amount to a préférence. 

But the claim cannot be allowed priority. Four months before 
bankruptcy the creditor had a claim of $333-i9- Though this claim 
then had priority, it is now without priority. A furthér claim of 
$445 accrued within the four-months period. If no payment had 
been made on either claim, the creditor would now hâve a priority 
claim of $300, and a common claim for $478, but the priority claim 
at the time of bankruptcy would not be that part of the claim which 
had priority four months earlier. The priority of the earlier claim 
would hâve disappeared, and for the purposes of this discussion that 
claim must be treated as a common claim, because, in thèse proceed- 
ings, it must be proved as such. The creditor seeks to apply the 
payment which he has received wholly to the common claim. The 
resuit of this application will be to leave him a common claim of 
$74, due at the date of bankruptcy, a sum smaller than the claim 
which was due four months earlier. If he be now allowed to prove 
a priority claim for $300 without surrendering the payments he 
has received, his common claim will hâve been diminished within 
the four-months period, and so, under the décision of Dickson v. 
Wyman, he has received a préférence. If any préférence has been 
received, it is undoubtedly a guilty one, and can be recovered back 
by the trustée under section 60b, Bankr. Act, and this without any 
set-off as provided in section 60c. That the creditor should be 
allowed to prove any claim against the estate, whether having pri- 
ority or not, when the trustée has a claim against him for a guilty 
préférence, is not to be permitted. It was argued that at the be- 
ginning of the four-months period the creditor had a claim for $300 
having priority, and a common claim for $33, and that at the time 
of the bankruptcy he had a priority claim for $300 and a common 
claim for $74, and that, therefore, his common indebtedness had in- 
creased within the four months, rather than decreased; but, as has 
been said, the indebtedness which had priority at the beginning of 
the four months must, for the purposes of this case, be treated as 
having lost it, and therefore the common indebtedness must be deem- 
ed to hâve diminished. If the creditor is willing to prove as a 
creditor not having priority, inasmuch as his claim will then hâve 
increased within four months prior to bankruptcy, he may prove 
without surrendering the payments made to him, but his claim of 
priority must be disallowed. Unless the creditor desires to with- 
draw it, his proof of claim will be allowed without priority. 
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McNAIR et al. v. McINTYRE et al. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1902.) 

No. 417. 

1. Bankruptcy — Partnershif— Liens. 

Validity of mortgage given by partnership ls not affected by bank- 
ruptcy proceedings witliin four montlis thereafter against one of tlie 
partners alone. 
& Same— Cûsts of Sale. 

Tbe proceeds of property of a bankrupt subject to liens should first 
be chargea with the costs of sale, and the liens be then paid out of tbe 
remainder, according to their priority. 
8. 8ame— Pkefiirence. 

A créditer given a mortgage for past indebtedness withln four montbs 
of bankruptcy proceedings against the debtor may retain the préférence, 
though brought into the proceedings in invitum; no claim being made 
against the gênerai estate, and the mortgage being executed with no 
intent to give a préférence and no knowledge of the insolvency. 

Petitior, for Revision of Proceedings of the District Court of the 
United States for the Eastern District of North Carolina, at Wilming- 
tan, in Bankruptcy. 

E. K. Brvan, for petitioners. 
Iredell Meares, for respondents. 

Eefore GOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up upon a pétition 
to superintend and revise in matter of law proceedings in the district 
court cf the United States for the Eastern district of North Carolina, 
sitting in bankruptcy. 109 Fed. 857. The facts of the case are 
thèse : The firm of McNair & Pearsall were creditors of the firm 
of Sanderlin & McMillan. On I3th of September, 1900, Sanderlin 
& McMillan executed to McNair & Pearsall a chattel mortgage to 
secure a sum of $1,500, of which $1,282.10 was cash then lent, and 
the remainder an amount then due by Sanderlin & McMillan to the 
mortgagees on open account. The personalty mortgage was a 
sawmill plant at McKee's Cut, on the Carolina Central Railroad, in 
North Carolina. The mortgage was duly recorded. On the same 
I3th September, 1900, J. B. Sanderlin, one of the firm of Sanderlin 
& McMillan, executed a chattel mortgage to McNair & Pearsall, 
securing the sum of $2,500, of which sum $805.52 was cash then ad- 
vanced to him, and the remainder was the amount of an open account 
at that date due by Sanderlin to the mortgagees. This also was duly 
recorded. The firm of Sanderlin & McMillan was dissolved in Octo- 
ber, 1900. In January, 1901, within four months of the exécution of 
thèse mortgages, Sanderlin was adjudged a bankrupt. Stephen 
Mclntyre was made trustée of the estate. The trustée took posses- 
sion of ail the property in which Sanderlin had an interest, including 
the property covered by thèse two mortgages, and under proceedings 
instituted by him in the bankrupt court, to which he made McNair & 
Pearsall parties, sold the mortgaged propertv free of ail liens. Up 
113 F.-S 
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to the date oî thèse proceedings McNair & Pearsall had not appeared 
in the bankruptcy court, and had not made any proof of claim. 

The question made is as to the disposition of the proceeds of the 
sales of the mortgaged property. The property mortgaged by the 
firm of Sanderlin & McMillan brought $2,308.50. That mortgaged 
by Sanderlin alone brought $2,605.50. The référée proposed to pay 
out of the proceeds of the first-named mortgage two small liens in 
existence at its date held by other parties, and then to apply the re- 
mainder to the payment of the chattel mortgage given by Sanderlin 
& McMillan, which firm has not been adjudic ted bankrupt. He 
also proposes to charge against each lien so paid the proportionate 
part of the expenses of sale as its amount bears to the total proceeds. 

The référée finds, and it is not disputed, that the Sanderlin mort- 
gage was executed in good faith by him, not intended as a préfér- 
ence, and without knowledge on his part or on that of the mort- 
gagees that he was insolvent. He recommends that so much of the 
mortgage debt as secures the $805.59 advanced in cash be paid, with 
its interest, out of the proceeds of sale; that the remainder of the 
proceeds go into the gênerai estate, and that McNair & Pearsall 
prove the remainder of their claim against the bankrupt estate as 
gênerai creditors. He makes the same suggestion with respect to 
the proportionate amount of costs as he made as to the proceeds of 
the first-named mortgage. Upon review of his report by the district 
court, the action of the référée in recognizing the validity of the 
mortgage of Sanderlin & McMillan was affirmed. In this we concur 
with the court below. 

The ruling of the référée with regard to the proportionate division 
of the costs was reversed, the court ordering that the entire costs 
be first paid out of the fund, and that the liens be paid out of the re- 
mainder, according to their priority. This is the most simple way of 
settling the costs, and the ruling on this of the court is affirmed. 

The district court sustained the référée in his ruling that only 
$805.59 he paid to McNair & Pearsall out of the proceeds of the 
Sanderlin mortgage, and that for the remainder of their claim they 
corne in only as gênerai creditors. The surplus proceeds of sale are 
placed by him in the gênerai fund. It having been found without 
question that neither the mortgagor nor the mortgagees were aware 
of the insolvency of Sanderlin, and that the mortgage was executed 
in good faith, with no intent to give a préférence, we are of the opin- 
ion that the référée and the court erred in this conclusion. The law 
upon this subject is declared in Pirie v. Trust Co., 182 U. S. 446, 21 
Sup. Ct. 906, 45 L. Ed. 1-171. That case décides that, although a 
creditor may hâve received a préférence within four months of the 
adjudication of bankruptcy, he may retain it if he did not hâve cause 
to believe that it was intended as a préférence or with knowledge of 
the insolvency. If he retain it, however, he loses ail claim against 
the estate of the bankrupt. 

It would seem to be a corollary from this case that, if he insists 
upon his claim against the gênerai estate, he will be held to hâve 
waived his lien. In the case at bar, McNair & Pearsall made no 
such claim. On the contrary, they disclaim ail intention so to do. 
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They clearly are entitled to hold their lien. It is true that they hâve 
corne into this case. But this was only in obédience to the order of 
the court making them parties by proceedings in invitum. Thèse 
proceedings were instituted for the express purpose of selling the 
mortgaged property free of lien, and, of course, of transferring the 
lien to the proceeds. McNair & Pearsall came in for this purpose, 
insisting on their lien. In this respect the ruling of the district court 
is reversed. 

The case is remanded to that court, with instructions to carry out 
the points settled by this judgment. 



McGAHAN et al. v. ANDERSON et al. 
(Circuit Court of Appeals, Fourth Circuit. February 5, 1902.) 

No. 409. 

L Appeal— Bankruptcy— Questions Considered. 

The motion of a bankrupt to disfiiiss an appeal from a judgment al- 
lowing certain exemptions, for want of jurisdiction, niay be denied 
without considération on the merits, when the bankrupt fails to take a 
cross appeal. i 

8. Bankruptcy Courts — Jurisdiction:— Exemptions. 

The bankruptcy court given jurisdiction by Bankr. Act 1898, § 2, 
subd. 11, to détermine ail claims of bankrupts to their exemption, has 
exclusive jurisdiction to détermine such claims, as any other rule might 
create a conflict of jurisdiction, and deprive the bankruptcy court of Its 
right to détermine ail questions arislng under the act 

8. Bame — Pleadings — Issues. 

Where a bankrupt files a schedule claiming hls homestead and Per- 
sonal property exemptions as authorized by Bankr. Act 1898, § 7, subd. 
8, and the assignée, in filing his account with the court, as required by 
section 47, gives the estimated value of each article, as required by 
gênerai order No. 17 (18 Sup. Ct. vi.), which also autborizes exceptions 
therefrom to be taken within 20 days, and a creditor files exceptions, 
and the référée certifies the question of exemptions to the court, such 
question may be considered without being specially pleaded. 

4. Same — Exemptions— Evidence — Sdfficiency. 

A bankrupt admitted that he began the érection of a house claimed 
as a homestead after July lst, but did not make a candid disclosure as 
to where he received the money for its construction. He admitted that 
a portion thereof came from the sale of goods which were not paid for. 
The house was built on a lot owned by his wife, which was conveyed 
to him so that he eould claim a homestead. An lnvoluntary pétition ii> 
bankruptcy was filed against him on October 25th, and he was de- 
clared a bankrupt within a month thereafter. Helê not suffîcient to 
show that the bankrupt was solvent, and able to pay his creditors, at 
the time of the construction of the house, so as to enable him to acquiro 
it as a homestead with money taken from his business. 

5. Same — Evidence — Burden op Proop. 

A bankrupt claiming a homestead exemption has the burden of show- 
lng by clear and conclusive proof that he was solvent, and able to pay 
ail claims against him, when he acquired the homestead. 

6. Same— Personal Property Exemption — Unpaid Merchandise. 

TJnder Const S. C, which allows a debtor to hold Personal property 
exempt from attachment to the amount of $500, but provides that no 

lAppeal and review In bankruptcy cases, see note to In re Eggert, 43 O. C. 
A. 9. 
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property shall be exempt from payment of obligations contracted for the 
purchase of such property, a bankrupt is not entitled to such exemption 
out of the proceeds of a sale by the trustée in bankruptcy of mer- 
chandise which has not been pald for. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina, Sitting in Bankruptcy, at Charleston. 
For former opinion, see^i03 Fed. 854. 

P. A. Willcox (Claudian B. Northrop, on the brief), for appellants. 
W. F. Clayton, for appellees. 

Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 

JACKSON, District Judge. It appears from the transcript of 
the record in this case that the bankrupt filed his pétition on the 
5th day of October, 1899, praying that he be adjudged a bankrupt, 
and that on the i8th day of November, 1899, he was adjudged a 
bankrupt, and at the time of his adjudication he filed a schedule 
of his property that he claimed as exempt under the constitution 
and the laws of the state of South Carolina. On the 4th day of 
January, 1900, the trustée set apart, as being exempted under the 
laws, personal property to the amount of $500 and realty to the 
amount of $i,ooo, making a total of $1,500. On January 9, 1900, 
exceptions were filed by creditors of the bankrupt to the report 
of the trustée. On January 11, 1900, the bankrupt filed a notice 
requiring the creditor T. R. McGahan to make exceptions more 
definite, and on January 15, 1900, an amendment to the exceptions 
was filed. On February 28, 1900, the référée made his report on 
the nature and character of the indebtedness of the bankrupt, under 
the order of the court before entered, which required him to take 
such further proceedings as were required by the act. On the 3d 
day of April., 1900, the référée filed his report upon the exceptions 
to the exemptions, and reported that the bankrupt was entitled to 
an exemption of $425 in cash, and $50 for wearing apparel, and $25 
for a bicycle, making in ail $500; and further reported that he was 
entitled to his homestead, a house and lot, valued at $1 ,000. Excep- 
tions were taken to this report of the référée, and heard by the 
court. The court, in its first opinion, after due considération, reach- 
ed the conclusion that the bankrupt was not entitled to an exemp- 
tion of $425 set apart by the référée, but was entitled to the allow- 
ance of articles of personal property of the value of $75, and to the 
homestead exemption of the value of $1,000. This is briefly the 
history of the case up to the time of the appeal, which was taken 
to the ruling of the court upon the questions of the two exemptions. 

The first question that we shall consider is the one raised by the 
appellees upon their motion to dismiss this proceeding for the rea- 
son that this court is without jurisdiction. We might very well 
dispose of this question by stating that there is no cross appeal upon 
the part of the appellees to raise any such question. The only ap- 
peal from the rulings of the court disclosed by the record is that 
of the appellants, which we will now consider. The learned judge 
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well remarked that "by section 2, subd. n, of the bankrupt act, this 
court has jurisdiction to détermine ail daims of the bankrupt to 
exemptions." In the nature of things, this must be so. The bank- 
rupt court, as a necessity, must alone deal with the exemptions of 
the bankrupt. If any other tribunal was to intervene to détermine 
this question, it would be the exercise of a jurisdiction, which might 
resuit in a conflict of authority, and deprive the bankrupt court 
of its rightful power to speedily détermine ail questions of law 
and right arising under the bankrupt act, which was clearly the in- 
tention of congress when it enacted the law. The suprême court, 
which was designated by the bankrupt act to promulgate certain 
gênerai orders in bankruptcy, expressly prescribed in gênerai order 
17 (18 Sup. Ct. vi.) the duties of the trustée after receiving the no- 
tice of his appointment, one of which was to make a report to the 
bankrupt court within 20 days after receiving said notice of the 
articles set aside by him. We think that we may fairly infer that 
the suprême court would not hâve adopted gênerai order 17 (18 
Sup. Ct. vi.) if it had any doubt about its power and authority to 
do so; certainly it cannot be contended that congress, in the pas- 
sage of a gênerai bankrupt act, has not the right to détermine the 
terms and conditions upon which a bankrupt may secure the benefit 
of the act. This principle has been recognized in every bankrupt 
act which has been passed by congress since the création of our 
government. The express provision in this act which we hâve 
now under considération makes it the duty of the trustée to set apart 
such property to the bankrupt as provided for under the laws of 
the state in which he lives as being exempt from seizure under any 
légal process whatever. This appears to hâve been done by the 
trustée as required by the act. It does not appear to us that it is 
necessary to cite any authorities to support this position, but, if 
any were needed, it would be found, after an examination of the 
case of In re Mayer, 47 C. C. A. 512, 108 Fed. 602, that it fully 
sustains this position, the court holding that by section 2 of the 
bankrupt act the courts of bankruptcy are given jurisdiction to dé- 
termine ail the claims of the bankrupt to their exemptions. The 
suprême court, in the case of Bryan v. Bernheimer, 181 U. S. 188, 
21 Sup. Ct. 557, 45 L. Ed. 814, we think, fully sustains this position. 
The first error assigned by the appellants is to the ruling of the 
court below in référence to the homestead exemption in the real 
estate. The learned judge below, who heard this case upon a re- 
hearing of this question, held, in his second opinion, that the case 
was "not before him in such a shape that would enable him to dé- 
cide it." It is to be observed that by section 7, subd. 8, of the bank- 
rupt act, the bankrupt is required to file his claim for such ex- 
emptions as he may be entitled to. Evidently the purpose of con- 
gress in the enactment of this statute was to protect an insolvent 
debtor at least to the same extent that he was protected by the laws 
of his state, provided that the exemption claim did not exceed the 
amount allowed under the laws of the state in which the bankrupt 
lives. When the bankrupt had exercised this right under the act 
of congress by filing his schedule as prescribed by the act, then it 
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became the duty of the trustée to set aside the property specirkd 
in the exemption for the benefit of the bankrupt and his family, 
if any he had. As soon as the property was set apart under the 
claim of the bankrupt, he became invested with the title thereto 
free from ail existing debts ; but such title or claim to such exemp- 
tion might be challenged, which challenge must be heard by the 
bankrupt court, as it alone could détermine the right to the prop- 
erty between the bankrupt and the trustée, who alone represents 
the rights of the creditors in the matter. It might be otherwise 
if it were a contest between the bankrupt and a third party, who 
claimed any portion of the property set aside under the exemption, 
or, in fact, any other property of the bankrupt that the trustée 
might seek to recover from a third, party. We concur with Judge 
Jenkins in his able opinion in the case of In re Mayer, supra, when 
he says undoubtedly the bankrupt court is given jurisdiction, which 
before the act was lodged in ail the courts of gênerai jurisdiction, 
to détermine, if there be any dispute, as to the rights of the bankrupt 
under his claim of exemption. Sp far as this question is raised by 
the appellants in this case, we hold that the bankrupt court under 
the act possesses full and plenary power to dispose of thèse ques- 
tions. The learned judge below in his first opinion allowed the 
homestead exemption, but in his subséquent opinion he held that 
the question of the homestead exemption was not properly before 
him, and could not be determined upon the exceptions to the allow- 
ance of the homestead. In this conclusion we must difïer with the 
court below. Certainly this question has been raised by the bank- 
rupt filing his claim and schedule of exempt ed property, and the 
action of the trustée setting aside the property claimed as exempt, 
and the exceptions to the action of the trustée taken by the cred- 
itors before. the référée in bankruptcy, and the action of the référée 
and his report upon the exemptions, in which he disposes of the 
question certifying the whole matter to the judge of the court for 
his opinion. This is in strict compliance with gênerai order 1 7, 
which requires the trustée to make his report to the court under 
the provisions of section 47 of , the , act, giving the estimated value 
of each article, to which report, any creditor may file exceptions 
within 20 days after the filing of the report. ; This gênerai order 
directs that the exceptions be argued before the référée, and at the 
request of either party his action shall be certified to the court for 
final détermination. This course was pursued, in, this case. Not 
only was the question relating tp the personal property, but the ex- 
emption relating to the homestead was certified to the judge of the 
court for his action. This certificate makes a well-defined issue 
founded upon the pleadings and;evidence in the case, which invokes 
the judgment of the court. In the view that we take of this case, 
no necessity exists for any spécial pleading. The only question 
for the court to consider is whether or not this bankrupt is entitled 
to the homestead exemption; that he claims. The history of how 
and when he acquired this property that he claims to be set apart 
as a homestead is fully disclosed by the évidence. In his schedule 
he claims the property. The trustée set it apart and assigned it 
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to hîm. Exceptions were taken to this assignaient by the creditors, 
and the matter referred to the référée in bankruptcy, who, in an 
elaborate opinion, overruled ail the exceptions, and approved the 
report of the trustée, and the référée certified his conclusions to the 
court for its action. We cannot agrée with the conclusions of the 
référée in regard to either exemption. As to the homestead exemp- 
tion, the évidence of the bankrupt is by no means satisfactory. 
He admits that he began the érection of the "house in July or Au- 
gust, 1899, — after July ist." He does not make a candid disclosure 
as to where the money came from to build this house, but, when 
pressed, admitted that a part of it "came from the sale of goods 
which he had not paid for." He fails to disclose how much money 
came from the goods which he had purchased and never paid for. 
He alone was possessed of the information upon the subject. It 
was his duty, in setting up a claim to a homestead, to show by clear 
and conclusive proof that at the time he built the house upon the 
property he was in a solvent condition, and able to satisfy ail the 
daims against him, before he could take money from his business 
for the purpose of securing a homestead. The fair déduction from 
ail the évidence in this case tends clearly to prove that at the time 
he commenced the érection of this house he was in a failing condi- 
tion, if not insolvent. He built this house upon a lot owned by his 
wife, and afterwards had it conveyed to himself in order that he 
might hâve it set apart as a homestead. This is a most potential 
fact to show that he was shaping his course to protect himself as 
far as possible from the conséquence of bankruptcy, which the évi- 
dence tends to show was imminent at that time, for on the 25th 
day of October following a pétition of involuntary bankruptcy was 
filed against him, and in less than a month he was adjudicated a 
bankrupt. We deem it unnecessary to discuss the évidence in dé- 
tail filed in this case, but content ourselves with the conclusions that 
we hâve reached based upon ail the évidence, more particularly on 
the évidence of the bankrupt himself. 

In the view that we take of this case, we reach the conclusion that 
the bankrupt court has the power to dispose of this question upon 
the issue raised by the pleadings and the évidence as they exist in 
this record, and that upon the évidence and pleadings the bank- 
rupt has no right to hâve the property that he claims as a home- 
stead set aside, for the reason that we are of the opinion that he had 
no money that he could justly call his own at the time when he 
commenced to erect the building upon the lot of his wife, which was 
subsequently conveyed to him, as we think, for the purpose of claim- 
ing it as a homestead. Exceptions were also taken to the action of 
the trustée in setting apart $500 as personal property, for the rea- 
son that $425 was money which was set apart as exempted prop- 
erty under the law. It is true that the trustée did not set apart 
spécifie articles of property as exempt, but it appears that there 
was an understanding between the trustée and the bankrupt that the 
entire stock of goods should be sold, and that the bankrupt should 
receive his exemption of personal property in cash. The trustée 
deemed it to be for the best interest of ail the creditors to do so. 
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and thè référée approved the action of the trustée in this respect, 
and directed that the entire stock of goods should be sold. To 
this action of the référée there was an exception taken, which ex- 
ception raised an issue as to the right of the trustée to sell the en- 
tire stock of goods, and to give the bankrupt $500 in cash, the 
amount of his exemption in personal property. This action of the 
référée was not approved by the court, the court holding that only 
the $75, of the $500, could be set aside, and overruled the action of 
the référée in setting aside the $425 in cash as a personal exemp- 
tion. In this conclusion of the court below we concur, for the rea- 
son that under the provisions of the constitution of the state of 
South Carolina money derived from the sale of merchandise on 
which purchase money is still due cannot be set aside as an exemp- 
tion, and it would be unjust to the creditors to do so. 

In the view that we take of this case it is unnecessary to pass 
upon the other exceptions, as the ones we hâve passed upon neces- 
sarily dispose of the two exemptions claimed by the bankrupt. For 
the reasons assigned, we are of the opinion that so much of the 
judgment of the court below as holds that the bankrupt court has 
not the power to dispose of the question of the homestead exemp- 
tion be reversed. This court holds that it has such power, but is 
of the opinion that the bankrupt is not entitled, under the plead- 
ings and évidence in this case, to the homestead exemption of the 
house and lot claimed by the bankrupt in Schedule B. The court 
is further of the opinion that the exception to the judgment of the 
court below as to the personal exemption of $500 should be over- 
ruled, this court holding that the allowance of $75 as a personal 
exemption, and the disallowance of $425, is correct. 

For the reasons assigned, we are of the opinion that the judgment 
of the court below be reversed, and this cause remanded to that 
court, with direction to conform its action to the judgment of this 
court. Reversed. 



In re KELLOGG. 

(District Court, W. D. New York. January 27, 19021) 

No. 448. 

1. Bankruptct — Property Vesting in Trustée — Mortgaged Realtt. f 

Wherever a bankrupt holds the légal title to mortgaged property 
when the adjudication is made, it will pass lnto the custody of the 
bankruptcy court, and, by opération of law, the title of the bankrupt 
will vest in the trustée as of the date of such adjudication. 

&. SAME— ESTATB OP MORTGAGOR— WHAT LaW GOVERNS. 

The estate of a mortgagor in mortgaged premises situated in New 
York must follow the rules laid down by the state tribunal. 
8. Same — Nature op Mortgage— Estate Created. 

A mortgage on real estate in New York has none of the characteristlcs 
of a conveyance, but is merely a chose in action, giving the mortgagee 
no légal estate in the land, but merely a lien on the property. 

4. Same — Jurisdiction op Bankruftcy Courts. 

The jurisdiction conferred on bankruptcy courts by Bankr. Act, S 2, 
subd. 7, giving them jurisdiction to cause the estate of bankrupts to 
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be collected and dlstributed, and to "détermine ail controversîes In rela- 
tion thereto, except as herein otherwlse provided," dépends — First, on 
whether the controversy has référence to property actually in the pos- 
session of the bankruptcy court or nelonging to the bankrupt estate; 
second, whether it arises in the bankruptcy proceedings, and the prop- 
erty becomes, therefr re, subject to distribution to creditors; or, third, 
whether, by the nature of the controversy, power ls conferred on the 
court to détermine conflicting liens and apportion assets. 

5. Same — Determining Validity OF MOKTHAGE. 

Where mortgaged property owned by a bankrupt ls in the custody of 
the bankruptcy court, and the légal tltle thereto ls lawfully held by the 
trustée in bankruptcy as a part of the bankrupt's estate, the fédéral 
district court has jurisdiction to hear and détermine a question as to 
the validity and amcunt of the mortgage lien. 

8, Same — Right of Trustée to Plead Usuky. 

Where a trustée in bankruptcy sues to set aside a fraudulent con- 
veyance by the bankrupt, and the fraudulent grantee thereupon conveys 
the property Involved to the trustée, the latter stands in the same rela- 
tion to a mortgage thereon executed by the bankrupt as the bankrupt 
himself, and, therefore, though the défense of usury ls Personal to a 
borrower, may attack it as invalid on that ground. 

I. Same — Kxowledge of Usury. 

A mortgage which expressly provides for the payment of lawful ln- 
terest will not be invalid for usury unless exacted with the knowledge 
of the lender as a condition of the loan. 

8. Same. 

Where a loan ls negotiated by an agent of the lender, lt must be 
established by proof that the lender knew, or must be presumed to 
hâve known, that usury was exacted. 

9. Same— Device to Cover Usuky. 

The inhibition of the statute agalnst usury follows the maklng of a 
contract with a third person, where it appears to hâve been a mère 
device to cover the unlawful undertaklng, and that such scheme was 
In contemplation of the parties. 

10. Same — Rights of Bona Fidk Holdetî. 

Under the Iaws of New York, a mortgage vold fer usury in lts fn- 
ception is not valid in the hands of a bona fide holder. 

II. Same — Mortgage Adjudged Usuhious. 

A bankrupt who had received but $15,000 on a $25,000 mortgage there- 
after agreed in writing to pay the mortgagee's agent, who negotiated 
the loan, and who was the brother of the mortgagee's husband, 5 per 
cent, on the gross sales of lier business, on the agent's assurance that otb- 
erwise no more money would be fortheoming. A new mortgage was then 
executed for the same amount as the flrst, and the remaining $10,000 
pald. Afterwards the mortgage was assigned to the mortgagee's 
mother-in-law. The évidence showed a community of interest Helà 
surHcient to show an intent to exact usurlous Interest on the part of 
the mortgagee, and that a flnding that the mortgage was void In its 
inception was therefore supported. 
lî. Failure to Produce Witnrsses — Eppect. 

Where a party has it in his power to produce a material witness, and 
fails to do so, a presumption arises that the testimony would be un- 
favorable to him. 

In Bankruptcy. 
See H2 Fed. 52. 

Frank H. Robinson, for trustée and creditors. 
Pierre M. Brown, for mortgage creditor. 

HAZEL, District Judge. On March 1, 1901, Clara E. Kellogg 
was adjudged a bankrupt on her voluntary pétition. A temporary 
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receiver of her property was appointed by this court on the same 
day. Thereafter, at a meeting of creditors, the receiver was ap- 
pointed trustée. Immediately after his qualification, tlie trustée 
commenced an action against the C. E. Kellogg Company, a Dela- 
ware corporation, to set aside, as a fraud on creditors, a transfer 
of property made to that company by the bankrupt January 29, 
1901. On the same day that the case was commenced, the Kellogg 
Company, by its board of directors, rescinded its transfer, and 
reconveyed the property to thé trustée. On June 6, 1900, the bank- 
rupt executed and delivered to Una R. Goslin a mortgage upon 
this same property, consisting of real estate, which included an ex- 
tensive planing mill plant. The amount secured by the mortgage 
was $25,000. The transfer to the Kellogg corporation was made 
subject thereto. Subsequently, on March 20, 1901, Sophie M. La 
Grave, of Paris, France, to .whom Mrs. Goslin assignée! the mort- 
gage, instituted a suit in the suprême court of the state of New 
York to foreclose it. The trustée thereupon filed in this court a 
pétition praying for an order directing that the assets in his actual 
possession, including the property mortgaged as hereinbefore stated, 
be sold free from ail incumbrances, and that ail liens should be 
transferred to the proceeds of the sale, their validity and amount to 
be determined by the bankruptcy court. Notice of this application 
was given to ail creditors, and on the return day proof was made 
by the mortgagee, Mrs. La Grave, as to the considération of the 
mortgage and her status as a lienor. She objected to the jurisdic- 
tion of the court, on the ground that the référée had no power to 
détermine in a summary proceeding the question of the validity of 
the mortgage, and maintained that the validity of the lien could 
only be determined by plenary suit commenced by the trustée in the 
proper state tribunal against the holder of the mortgage. The ob- 
jection was not sustained by the référée. Proofs were then taken, 
both parties being. heard, tending to show that the mortgage lien 
was usurious ïn its inception. The référée found that the bank- 
ruptcy court had acquired complète jurisdiction over the res; that 
the lien was asserted to property, title of which was vested in this 
court, and in the actual possession of the trustée ; the transfer to 
the Kellogg corporation was in fraud of creditors, and therefore 
the trustée, on reconveyance of the property to him, stood in the 
same relation to the mortgage as the bankrupt. The référée also 
found, from ail the évidence in the case, that the circumstances 
conclusively justified an inference that the mortgage executed by 
the bankrupt to Mrs. Una R. Goslin was invalid for usury. The 
comprehensive opinion of the référée is found in 6 Ara. Bankr. R. 

389- 

The questions for review are as follows: (1) Is the défense of 
usury available to a trustée in bankruptcy as against an obligation 
of the bankrupt? (2) Can the question of validity and amount of 
a mortgage lien upon property in the bankrupt estate be deter- 
mined in a summary proceeding before a référée? (3) Did the su- 
prême court of the state of New York acquire jurisdiction of the 
property, to the exclusion of the United States district court, by 
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the filing of the summons, complaint, and notice of pendency of 
action in foreclosure before the trustée was appointed, the bank- 
ruptcy court having previously acquired jurisdiction by the filing 
of the pétition in bankruptcy and the appointment of a receiver, 
who had qualified and taken possession of the property prior to the 
commencement of said action of foreclosure? (4) Where the mort- 
gagor, with intent to hinder and delay her creditors, conveys the 
mortgaged property to a corporation participating in such intent, 
and the trustée répudiâtes such transfer on account of such fraud, 
and takes possession of the property, and by mutual consent the 
fraudulent grantee and the trustée rescind such conveyance, does 
the fact that the property upon which the mortgage was an ap- 
parent lien was transferred by the mortgagor to the said corpora- 
tion, after the recording of the mortgage and subject to the lien 
thereof, before the beginning of the bankruptcy proceedings, pre- 
clude the trustée from pleading usury ? (5) Was the mortgage void 
for usury as a matter of fact? 

The second and third questions may be considered together. At 
the outset, therefore, it is important to inquire of what did the estate 
of the bankrupt consist at the time of the adjudication. Assuming 
that the bankrupt, Mrs. Kellogg, held the légal title to the mort- 
gaged property in question when adjudication was made, it passed 
into the cnstody of this court, and therefore, by opération of law, 
the title of the bankrupt vested in the trustée as of the date of such 
adjudication. The estate of the mortgagor or mortgagee in mort- 
gaged premises within the state of New York must, of course, fol- 
low the rules laid down by the state tribunal. In re Novak, 7 Am. 
Bankr. R. 27, in Fed. 161. A mortgage on real estate in the state 
of New York has none of the characteristics of the conveyance, 
but is merely a chose in action, giving no légal estate in the land, 
but entitling the owner of the mortgage to a lien thereon, as se- 
curity for the debt thereby secured. Trimm v. Marsh, 54 N. Y. 
599, 13 Am. Rep. 623. The property was therefore protected from 
any action which might hâve been taken other than in a suit insti- 
tuted to foreclose or establish a lien of the mortgage. The entire 
property, subject to whatever lien Mrs. La Grave possessed, came 
within the control of the court of bankruptcy. This court had un- 
doubted authority, after an adjudication in bankruptcy, to stay the 
foreclosure suit commenced by Mrs. La Grave. No less had it 
authority to direct a sale by the trustée in bankruptcy free and 
clear of ail liens and incumbrances, and transfer a lien to the pro- 
ceeds. In re Worland, 1 Am. Bankr. R. 450, 92 Fed. 893 ; In re 
Pittelkow (D. C.) 92 Fed. 903. The purpose and object of the bank- 
rupt act is to vest such power and authority in the courts of bank- 
ruptcy, at law and in equity, as will give jurisdiction to carry out 
and enforce the provisions of the act. By subdivision 7 of section 
2, jurisdiction is conferred to "cause the estâtes of bankrupts to be 
collected, reduced to money and distributed, and détermine contro- 
versies in relation thereto, except as herein otherwise provided." 
The claim, therefore, that this court has jurisdiction must be based 
upon the authority conferred on it by clause 7 of section 2. The 
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suprême court said in Bardes v. Bank, 178 U. S. 535, 20 Sup. Ct 
1005, 44 L,. Ed. 1175: 

"The chief reliance of the appeliant is upon clause 7, § 2. But this clause, 
In so far as lt speaks of the collection, conversion into money, and distribu- 
tion of the bankrupt' s estate, is no broader than the provisions of seo- 
tion 1 of the act of 1867, and in that respect, as well as in respect to the f ur- 
ther provision autborizing the court of bankruptcy to 'détermine contro- 
versies in relation thereto,' lt is controlled and llmited by the concluding 
words of the clause, 'except as herein otherwise provided.' " 

The court then said the clause providing that United States circuit 
courts shall hâve jurisdiction of ail controversies at law and in equity, 
etc., "indicated the intention of congress that the ascertainment, as 
between the trustée in bankruptcy artd a stranger to the bankruptcy 
proceedings, of the question whether certain property claimed by 
the trustée does or does not form part of the estate to be admin- 
istered in bankruptcy, shall not be brought within the jurisdiction, 
of the national courts solely because the rights of the bankrupt 
and of his creditors hâve been transferred to the trustée in bank- 
ruptcy." 

In Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 
814, the suprême court said, quoting section 2, subd. 7, and the words, 
"except as herein otherwise provided" : 

"The exception refers to the provisions of section 23, by virtue of whlch, 
as adjudged at the last term of this court, the district court can, by the 
proposed defendant's consent, but not otherwise, entertain jurisdiction over 
suits brought by trustées in bankruptcy against third persons to recover 
property fraudulently conveyed by the bankrupt to them before the insti- 
tution of proceedings in bankruptcy. Bardes v. Bank, 178 U. S. 524, 20 Sup. 
Ot 1000, 44 L. Ed. 1176." 

This last sentence from the Bernheimer Case, particularly in view 
of the fact that elsewhere in the opinion the court limits the applica- 
tion of the Bardes Case, would seem to clearly indicate the scope of 
the Bardes Case upon the point at issue. It is clear that the décision 
of the suprême court is that controversies not strictly or properly 
part of proceedings in bankruptcy should not corne within the juris- 
diction of the district courts of the United States without the consent 
of the proposed défendant. Now, what are controversies of that 
nature? The court removes ail doubt by declaring, in unmistaken 
language, that such controversies hâve référence to independent suits 
brought by the trustée in bankruptcy to assert title to money or prop- 
erty as assets of the bankrupt against adverse claimants. Such suits 
obviously are actions brought to set aside fraudulent transfers, and 
to recover property of the bankrupt wrongfully -withheld by a third 
person. But, where the property is in the actual possession of the 
court, the right to décide conflicting claims is paramount, if not in- 
hérent, in the court first acquiring possession. Counsel for the mort- 
gagee contends that this is a controversy between the bankrupt and 
an adverse claimant, and that a summary proceeding, in which a 
trustée assails the title to property held by him, or the validity of a 
lien against it, is just as much a controversy between the trustée and 
an adverse claimant as an action brought against a third party hold- 
ing the property adversely, and therefore is not cognizable by the 
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bankruptcy court in any form of action or proceeding. But the case 
at bar is clearly distinguishable from the cases cited by counsel. The 
proceeds of the sale of the mortgaged property, indeed the property 
itself before the sale was directed by the bankruptcy court, — the mort- 
gaged property, — was in the custody of that court. It was part of 
the res over which this forum gained control by virtue of the adjudi- 
cation in bankruptcy. It was held by the trustée as part of the bank- 
rupt's estate, and the district court, therefore, had jurisdiction to 
hear and détermine the issues presented in the nature of a claim to, 
or lien upon, the assets of the bankrupt estate. White v. Schloerb, 
178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183; In re Whitener, 44 
C. C. A. 434, 105 Fed. 180; In re Matthews (D. C.) 109 Fed. 603. 
It may be quite true that the trustée, in the exercise of discrétion, had 
a right to institute an action in the proper tribunal to annul the mort- 
gage on account of its invalidity due to its usurious origin. But, 
manifestly, where two remédies are open to a trustée, one affording 
relief in the forum creating his trust, and pointing out a very simple 
and less expensive method of attaining his end than is attainable by 
the other, then the trustee's duty is to pursue that remedy according 
to the nature of the controversy, where congress intended such 
remedy or procédure should be instituted. In re Baudouine, 3 Am. 
Bankr. R. 651, 101 Fed. 574, cited by counsel for mortgagee, is clearly 
distinguishable from the case at bar. There a trustée in bankruptcy 
claimed that the income to which the bankrupt was entitled as a ben- 
eficiary of a trust created by will was applicable to the payment of 
the bankrupt's creditors, and therefore instituted proceedings against 
the bankrupt and testamentary trustée in the bankruptcy court to 
compel the payment to him of such funds. The bankrupt's interest 
in the estate was merely in the nature of a chose in action against 
the testamentary trustée who held funds under and by virtue of his 
trust. Thèse trust funds never came into the possession of the bank- 
ruptcy court. Judge Wallace, speaking for the circuit court of ap- 
peals, in that case said : 

"The language of clause 7 would seem to be sufflclently comprehenslve to 
authorize the détermination by courts of bankruptcy of every controversy 
relating to the estâtes of bankrupts. • * • Nevertheless, it is capable 
of a narrower construction, and can be read as extending only to contro- 
versies about property which actually belongs to the bankrupt's estate, or 
which arise strictly In the bankruptcy proceeding, such as those in référence 
to the marshaling of assets, or the extent and priority of conflictlng liens." 

In the light of this décision, considering the scope of section 2, 
subds. 6, 7, of the bankrupt act, the jurisdiction hère dépends upon 
(1) whether the controversy is one having référence to property 
actually in the possession of the bankruptcy court or belonging to 
the bankrupt's estate; or (2) whether it arises in the bankruptcy 
proceeding, and the property in question, therefore, becomes subject 
to distribution to creditors ; or (3) whether by the nature of the con- 
troversy power is conferred on the court to détermine as to conflict- 
ing liens and apportion assets. No application was made to the 
court to restrain the sale of (he property by the trustée, nor to re- 
quire him, in the interest of the mortgagee, to interpose a possible 
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défense in the foreclosure suit instituted in the state court. Had such 
an application been made, it may well be that the court, in the exer- 
cise of its discrétion, because of the character of the défense and the 
existing conditions, would hâve directed the trustée to interpose any 
défense to the validity of the mortgage in the state court where the 
suit had been commenced. This course not having been adopted, 
and the mortgaged property or its proceeds being in the actual cus- 
tody of the trustée, ail persons interested in the res, including lienors 
and mortgagees, became parties to the bankruptcy proceeding. 
Carter v. Hobbs, i Am. Bankr. R. 215, 92 Fed. 594. The property 
or interest in property claimed under such circumstances, although 
adverse to the bankrupt or in hostility to the trustée and gênerai 
creditors, must be adjudicated by the district courts in the manner 
pointed out by subdivisions 6 and 7 of section 2 of the bankrupt act. 
In re Pittelkow, supra, and cases cited; In re Whitener, supra; In 
re Russell, 41 C. C. A. 323, 101 Fed. 248. The circuit court of ap- 
peals for this circuit, in Re New York Economical Printing Co. 
(C. C. A.) 110 Fed. 514, had before it a case where a chattel mort- 
gagee of the bankrupt laid claim to the funds in the bankruptcy court 
realized from a sale of the mortgaged property pursuant to an order 
of the bankruptcy court. There the bankruptcy court had, as in the 
case at bar, directed the mortgaged property in its custody to be sold, 
and provided that ail liens upon the property should attach to the 
proceeds. The circuit court of appeals then disposed of the validity 
of the chattel mortgage as against the proceeds. Manifestly, this 
principle applicable to the proceeds realized on sale of personal prop- 
erty upon which there was a chattel mortgage certainly applies in a 
case where real estate was sold free of incumbrances by order of the 
bankruptcy courts, and the order provides that ail liens on the prop- 
erty should attach to the proceeds. The question of the validity of 
the mortgage in question hère was not determined upon a mère mo- 
tion or affidavits. A full bearing was had before the référée, and the 
mortgagee had abundant opportunity to présent ail possible évidence 
in support of the validity of her lien. 

Since writing the foregoing, the court's attention is called to 
mémorandum of opinion by the circuit court of appeals for the Ninth 
circuit, in Re San Gabriel Sanatorium Co. (C. C. A.) ni Fed. 892 
(Jan. 7, 1902), where it is held that the district court was right in 
granting leave to the mortgagee to make the trustée in bankruptcy 
a party défendant to the foreclosure suit commenced in the state 
court, and in denying trustee's application to restrain the foreclosure 
suit. The syllabus states that "the bankruptcy act does not confer 
upon a district court of the United States as a court of bankruptcy 
jurisdiction of a controversy between a trustée and a mortgagee of 
the bankrupt to détermine the validity of the mortgage unless with 
the consent of such mortgagee." An examination of the facts of this 
case, which appear where it is previously reported in 42 C. C. A. 369, 
102 Fed. 310, discloses that the title to the property in question was 
not in the trustée at the time this question was before the court for 
détermination. Therefore the jurisdiction was clearly lacking, under 
the doctrine of the Bardes Case, supra. The court is therefore of 
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the opinion that, inasmuch as the property was in the lawful posses- 
sion of the trustée in bankruptcy and of the bankruptcy court, the 
district court is vested with jurisdiction to détermine the question 
of validity and amount of a mortgage lien upon property in the bank- 
rupt's estate, such as exists in the case at bar, and that the suprême 
court of the state of New York did not acquire jurisdiction of the 
property to the exclusion of the United States district court. 

The question of usury must now be determined. It is quite true 
that usury is a personal défense to the borrower, and that grantees 
taking property subject to an existing mortgage cannot be heard to 
plead the invalidity of that mortgage because of its usurious origin. 
Merchants' Exch. Nat. Bank of City of New York v. Commercial 
Warehouse Co. of New York, 49 N. Y. 635 ; Bullard v. Raynor, 30 
N. Y. 206; Insurance Co. v. Nelson, 78 N. Y. 150; Ord. Us. § 131 ; 
27 Am. & Eng. Enc. L,aw (ist Ed.) 954; Hartley v. Harrison, 24 
N. Y. 172. 

In the case at bar the trustée stands in the place of the mortgagor, 
and, by express provision of the bankruptcy act, he is vested, imme- 
diately upon his appointment and qualification, with the title of the 
bankrupt to the mortgaged premises. He is empowered and it is his 
duty to hâve set aside transfers and incumbrances made in fraud of 
creditors. Section 67 of the bankrupt act provides that property 
conveyed by the bankrupt in fraud of creditors becomes, by virtue of 
the adjudication, a part of the assets of the estate. Conveyances 
made with intent to defraud creditors are declared to be null and void. 
The conveyance to the trustée by the Kellogg Company, a fraud- 
ulent grantee, therefore, places the trustée in the position of the 
original grantor and mortgagor, and the right to interpose a plea 
of usury is preserved. The agreement to pay usurious interest is not 
apparent from the mortgage in controversy, or from the contract 
whereby a commission of 5 per cent, is agreed to be paid from the 
gross earnings of the business carried on by the bankrupt. The 
mortgage expressly provides for the payment of lawful interest. It 
is essential, therefore, that it be proved either by direct proof or évi- 
dence circumstantial in its nature, leading to a conclusion beyond 
reasonable doubt that the intendment of the contract was to demand 
and receive a usurious exaction. It must be exacted with the knowl- 
edge of the lender as a condition of the loan. When a loan is 
negotiated by an agent of the lender, it must be established by proof 
that the lender knew or is presumed to hâve known that a greater 
sum was to hâve been paid for the loan or forbearance than is permit- 
ted by statute. The inhibition of the statute follows the making 
of a contract with a th'ird party when it appears to hâve been a device 
and scheme to cover the unlawful undertaking, and that such scheme 
was in contemplation of the parties. Clarke v. Sheehan, 47 N. Y. 
198; U, S. v. Waggener, 9 Pet. 378, 9 L. Ed. 163; Call v. Palmer, 
116 U. S. 98, 6 Sup. Ct. 301, 29 L. Éd. 559. The proofs show that 
$15,000 only was advanced on the exécution and delivery of the first 
mortgage, dated in April, 1900. The remaining sum of $10,000 was 
withheld. A demand was made upon Miss Kellogg, the mortgagor, 
that she exécute a contract of assignment of a one-third interest in 
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the business conducted by her at Canisteo, N. Y., to E. F. Goslin, v/ho 
aided in negotiating the loan. Mr. Goslin is the brother-in-law ot 
the original mortgagee, and son of the présent holder of the mort- 
gage. It was also demanded of Miss Kellogg that she pay to E. F. 
Goslin 5 per cent, of the gross sales of the business as a condition of 
the payment of the balance unpaid on the mortgage of April, 1900. 
Neither of thèse conditions was assented to at the time, but Miss 
Kellogg subsequently executed an agreement in writing embodying 
the latter arrangement. A new mortgage for $25,000 was made in 
place of the one already mentioned, and then the balance of $10,000 
was paid at différent times. Miss Kellogg testified that E. F. Goslin, 
who negotiated or aided in negotiating the loan, said "there would 
be no more money forthcoming" ; that "they never loaned any 
money at 6 per cent., and never would" ; and she needed the money, 
and, in order to obtain it, assented to the contract. This was not a 
new contract with a third party. The same persons who negotiated 
the original mortgage were instrumental in withholding the payment 
of the mortgage for which the mortgage stood security. It is clear 
that both transactions, the one relating to the first mortgage and 
the other to the mortgage now in controversy, as well as the inter- 
vening negotiations, are intimately connected; each of them is a 
part of the other. The conflict of évidence relating thereto has been 
resolved by the référée in favor of the trustée. He found that the 
circumstances of the transaction, as shown by the évidence presented, 
constitute the offense of usury. The évidence, and his conclusions 
thereon, are presented by him in an able opinion, with much fullness 
and painstaking. The court is of opinion that the effect of the entire 
transaction and of the circumstances surrounding it was to secure 
to the mortgagee, or the person who actually made the loan it repre- 
sents, a greater rate of interest than 6 per cent, per annum. In 
Fiedler v. Darrin, 50 N. Y. 443, it is held that the intent is essential 
to constitute the offense of usury, and the court says: 

"The Intent must be deduced from, and determined by, the acts. The In- 
tent which enters into and is essential to constitute usury is simply the in- 
tent to take or reserve more than seven per cent, per annum for the loan or 
forbearance of money. There are cases in which an act is lawf ul or unlaw- 
ful, depending upon the partlcular intent of the actor." 

The s per cent, contract above described was evidently intended to 
cover the usurious act, and the condition incorporated therein, that 
E. F. Goslin was to act as the New York agent for the sale of lum- 
ber of Miss Kellogg, was a pretext and a cover to avoid the consé- 
quences of the unlawful exaction. The ail-important questions in 
the case are whether the mortgagee had such knowledge of the 
acts of her représentatives as to render her chargeable with them, 
or were the acts of the représentatives and lender so interwoven as 
to justify a presumption of knowledge and participation on the part 
of the mortgagee? The mortgage and contract, the basis of this 
contention, must be governed by the laws of the state of New York. 
By the statutes of that state, it is declared that ail securities what- 
soever, whereupon or whereby there shall be reserved or taken a 
greater sum or value for a loan or forbearance of any money than 
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the rate of $6 upon $100 for one year, shall be voici. Rev. St. N. Y. 
(çth Ed.) p. 1855. This statute has many times been construed by 
the highest court of the state. It is held that, where a usurious in- 
strument is considered void in its iriception, it will remain void in the 
hands of a bona fide holder. Webb, Us., § 183 ; Miller v. Zeimer, 
ni N. Y. 441, 18 N. E. 716; Morgan v. Tipton, Fed. Cas. No. 9,809. 
It follows, therefore, that, if the mortgage was void for usury because 
of knowledge or participation in a usurious agreement on the part of 
Una R. Goslin, her assignment of the mortgage to an innocent holder 
for value will not remove the taint. The authorities also uniformly 
hold that a lender cannot be charged with taking unlawful interest 
when the transaction was completed by an agent, where the agent, 
for his own benefit, exacted more than the lawful rate, unless the 
lender had knowledge of the usurious acts of the agent. Call v. 
Palmer, supra; Barrietto v. Snowden, 5 Wend. 181 ; Condit v. Bald- 
win, 21 N. Y. 219, 78 Am. Dec. 137 ; Bell v. Day, 32 N. Y. 165 ; Still- 
man v. Northrup, 109 N. Y. 473, 17 N. E. 379. In the case last cited, 
Judge Earl, speaking for the court of appeals, said : 

"The défense of usury, lnvolving crime and forfeiture, cannot be estab- 
llshed by mère surmise and conjecture, or by lnferences entirely uncertain. 
If, upon the whole case, the évidence is just as consistent with the absence 
as with the présence of usury, then the party alleging the usury has failed." 

Thèse authorities, however, hâve no application hère, other than 
to show the liability of the lender for the acts of the agent making a 
bargain prohibited by the statute because of usury, and to amplify 
the well-settled rule that the proofs to sustain a corrupt and usurious 
agreement shall be clear, convincing, and consistent with the prés- 
ence of usury. The court has carefully weighed the circumstances of 
this case adduced by the évidence, and is reluctant to hold that the 
mortgage is invalid for usury, inasmuch as no usurious sum was paid, 
and because the bankrupt obtained and used in her business the sum 
borrowed, and the bankrupt estate has the benefit of the loan thereof. 
The évidence of the unlawful bargain, and the évident purpose and 
intent to évade the statute, is so clearly to be inferred that the court 
is constrained to concur with the référée on his finding that the mort- 
gage was void and usurious at its inception. This finding rests upon 
substantial grounds. The wisdom of the usury statute is not to be 
questioned by a judicial tribunal. It is the duty of this court to en- 
force the law, and not to legislate. Where the proofs are clear and 
satisfactory, the court is bound to apply the remedy, without giving 
considération to the drastic and pénal features of the statute ap- 
plicable to the facts under considération. The proofs show with suf- 
ficient clearness that although the mortgage was executed in favor of 
Una R. Goslin, wife of A. R. Goslin, and subsequently assigned by her 
to Mrs. La Grave, her mother-in-law, that the loan was in fact made 
and controlled by her husband. He seems not to hâve been promi- 
nent in the negotiations for the loan and the exécution of the usurious 
contract. That was left to the brother. He was, however, so con- 
nected with it as to preclude an innocent intent. It does not clearly 
appear whose money it was. The finding of the référée is that a 
113 F.— 9 
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comniunity of interest existed between the lender and those who 
negotiated the loan. The testimony offered by the mortgagee, that 
the contract was in considération of E. F. Goslin acting as agent for 
Miss Kellogg, and that pursuant to the contract he transacted busi- 
ness as such agent, is not convincing, in the view that the court has 
taken that the entire transaction was a corrupt and unkwful scheme 
to évade the provisions of the usury statutes. The mortgagee had 
it in her power to produce witnesses by whose testimony any doubt 
with référence to the scope of the authority by which those who 
acted or presumed to act for her would hâve been removed. This 
she failed to do. No déniai of complicity or community of interest 
is made. Neither Una R. Goslin, the original holder of the mort- 
gage, nor E. F. Goslin, who aided in negotiating the loan, and for 
whose apparent benefit the usurious contract was made, has appeared 
to affirm the righteousness of the transaction and to remove the 
taint attached thereto. The fact that they possessed knowledge en- 
abling them to clarify the transaction, and withheld it, must be con- 
sidered against the holder of the rnortgage. The rule is that, under 
such circumstances, a presumption is created that the testimony 
would be unfavorable. Graves v. U. S., 150 U. S. 118, 14 Sup. Ct. 
40, 37 L. Ed. 1021 ; Runkle v. Burnham, 153 U. S. 217, 14 Sup. Ct. 
837, 38 L. Ed. 694; American Bell Tél. Co. v. National Tel. Mfg. 
Co. (C. C.) 109 Fed. 1018. Miss Kellogg testified that she never 
asked E. F. Goslin or A. J. De Kantstein to represent her, and that 
she never received any orders from them, and that, prior to her as- 
senting to the contract to pay 5 per cent, commission, E. F. Goslin 
said that no more money would be forthcoming, and that they 
never loaned any money at 6 per cent., and never would. This évi- 
dence believed by thé référée to be reliable and crédible stood un- 
contradicted. Considérable évidence is also introduced in the case 
by the trustée to show the connection existing between the parties 
and the existence of the tmlawful agreement. The silence of E. F. 
Goslin and Una R. Goslin, the mortgagee, must be considered 
against them upon the question of the alleged usurious contract. 
The inference which necessarily followed from the entire évidence 
with référence to Mrs. Goslin's knowledge of or aequiescence in the 
transaction must be construed against her. If she had no knowl- 
edge of the transaction, if what was done was without her acquies- 
cence, it was her duty to herself to testify concerning thereof, if the 
truth was otherwise than as found by the référée. Her failure to 
testify deprived the trustée of an opportunity to show more clearly 
on her cross-examination that she had knowledge of her agent's 
acts. Obviously, her testimony might hâve dispelled ail doubt with 
référence to her knowledge of the unlawful acts. 

From the foregoing, it follows that the first, second, fourth, and 
fifth questions submitted for review are answered in the affirmative, 
and the third in the négative. The report of the référée is affirmed. 
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In n GATLOKD et aL 
(District Court, B. D. Missouri, B. D. February 3, 1902.) 

BaNKRTJFTCY — StOCKBROFER AND CUSTOMER — NATUBE OF RELATION — SUB- 
BENDERING PREFERENCES. 

The relation existing between stockbrokers and customers maintain- 
ing runnlng accounts wlth them and buying stock on a margin is not 
flduciary in its character, but is that of debtor and creditor, and a cus- 
tomer of a bankrupt broker, who has received a préférence, is therefore 
within Bankr. Act, f 57g, which déclares that the claims of creditors 
who hâve received préférences shall not be allowed unless the préfér- 
ence is surrendered. 

In Bankruptcy. 
See ni Fed. 717. 

George D. Reynolds, for trustée. 
Isaac H. Orr, for claimant. 

ADAMS, District Judge. The bankrupts, under the fîrm name 
of Gaylord, Blessing & Co., were brokers engaged in the business 
of buying and selling stocks, bonds, cotton, grain, and provisions 
for their customers. D. M. Gilbert was one of their customers. 
As the resuit of prior dealings with the bankrupts, he had to his 
crédit on their books on October 31, 1900, the sum of $1,419.82. 
On November 3, 1900, he deposited with them the further sum of 
$250, which went to his gênerai crédit in an account kept with him 
by the bankrupts. The bankrupts had before then purchased for 
him 250 shares of the common stock of the St. Louis Transit Com- 
pany, the purchase price for which, with commissions, etc., amount- 
ing to $5,400, stood on their books as a débit charge against Gil- 
bert. On différent dates between December 3, 1900, and March 
4, 1901, the last-mentioned shares of stock, by Gilbert's direction, 
were sold for him by the bankrupts, resulting in a net profit of 
$424.50. This went to his crédit in the gênerai account. That ac- 
count, on March 4, 1901, showed a balance due Gilbert of $2,094.32 
as a net resuit of ail the débit and crédit entries. On the following 
day — March 5, 1901 — the bankrupts, being then insolvent, and hav- 
ing been so insolvent for nine months theretofore, paid to Gilbert 
$1,200 on account, and charged the same to him in his account. 
This left a balance then due Gilbert of $894.32. On March 11, 1901, 
the bankrupts made a voluntary assignment under the laws of the 
state of Missouri, and on March 20, 1901, proceedings were insti- 
tuted by their creditors to secure an adjudication of bankruptcy 
against them. An adjudication followed in due course. The main 
question submitted by the certificate of the référée is whether Gil- 
bert can prove his demand for the sum of $894.32 without first sur- 
rendering the $1,200 so received by him on March 5th, within 15 
days of the institution of the proceedings in bankruptcy. The pay- 
ment of the $1,200 to Gilbert at the time and in the manner here- 
inbefore stated constituted a transfer of property by the bankrupts, 
so as to be an unlawful préférence within the meaning of section 
60 of the bankruptcy act. By the provisions of section 57g, the 
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receipt of such a preferential payment precludes proof of any claim 
for the balance due the preferred creditor, unless he shall first 
surrender the amount of the preferential payment. This is con- 
ceded to be the law, and it is also conceded that, if the relation exist- 
ing between the bankrupts and Gilbert was that of debtor and cred- 
itor, the gênerai rule is applicable to this case, requiring the sur- 
render of the payment of $1,200 as a condition to the allowance 
of the demand presented. It is contended by the claimant that the 
bankrupts' relation to him was that of bailee or agent, acting in a 
fiduciary capacity, and that the légal conséquence of that relation- 
ship is that the agent is pro hac vice the principal, and therefore 
that what he holds as such agent is held and owned by the prin- 
cipal. This theory really is that the fund in the hands of the bank- 
rupts is a trust fund belonging to the beneficiary absolutely, but the 
claimant does not seem to carry his theory to its legitimate resuit. 
If he did, he would be hère tracing a trust fund, and asserting ex- 
clusive right and title to the same as against ail other creditors of 
the bankrupts. Instead of so doing, he présents a claim for the 
allowance of a gênerai demand upon which he will ultimately re- 
ceive only his pro rata share of ail distributable assets. It is rep- 
resented to the court that this case is one of many, and that its 
décision will govern others of like character now pending before 
the référée. Accordingly, careful considération has been given to 
the merits of the matter. 

Section 63 of the bankruptcy act provides : "Debts of the bank- 
rupt may be proved and allowed against his estate, which are 
* * * (4) founded upon an open account or upon a contract 
express or implied." The facts found by the référée show that for 
some time before bankruptcy proceedings were instituted the bank- 
rupts had an open running account on their books with the claim- 
ant. It does not appear that the claimant had ever actually pur- 
chased any stocks through the agency of the bankrupts, so as to 
finally receive any certificate upon full payment therefor. He had, 
on the other hand, been putting up "margins" as and when required 
to secure the bankrupts against fluctuations in market priées, order- 
ing the purchase of one stock or another at a given price, and 
ordering the same sold when, in his judgment, he had made profit 
enough to satisfy his requirements, or sustained the limit of loss 
to which he was willing to submit. So far as he was concerned, 
his transactions seem to hâve amounted to a wager on the mar- 
ket price from day to day or week to week, and, so far as the bank- 
rupts were concerned, the transactions, while doubtless in some 
instances of the character which might hâve bound the claimant 
to a légal liability to take and pay for the stock actually ordered 
purchased and actually purchased for his account, were in fact not 
intended for such purpose, but rather as bookkeeping transactions, 
intended by them as well as by the claimant to be closed out for 
a profit when possible, and at a loss when necessary. The account 
kept in the books was a running account, showing on one side 
crédits to the claimant for ail moneys put up as margins, and also 
for any and ail profits when such were realized on sales, and on 
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the other side débits for commissions, interest on money employed, 
and losses sustained. The bankrupts intermingled claimant's money 
with their own and that of other customers. The parties treated 
each other as debtor and creditor. The books showed that rela- 
tion, and the account presented for allowance in this case empha- 
sized that fact. The certificate of the référée shows that it was 
admitted as a fact by the claimant "that the efïect of the payment 
of $1,200 made to him by bankrupts on March 5, 1901, was and 
will be to enable claimant, as a creditor of bankrupts, to obtain a 
greater percentage of his debt than any other creditors of bank- 
rupts of the same class." This admission, though adding nothing 
to the légal import of the facts themselves, strikingly shows that 
the claimant's pretensions are violative of the fundamental prin- 
ciple of equality, which underlies the bankruptcy act. Merchants 
who keep a débit and crédit account with their customers in the 
usual way do not, in my opinion, occupy any substantially différent 
relation to their customers than do thèse bankrupts to such a cus- 
tomer as Gilbert; yet merchants are required to surrender any and 
ail preferential payments before being allowed to make proof of 
any balance shown to be due from the bankrupts. The immunity 
claimed for customers of brokers, resulting in the substantial defeat 
of the main purpose of the bankruptcy act, and also invidious dis- 
tinctions between them and customers of merchants, should not 
be allowed, unless the dealings between them and their customers 
clearly disclose a fiduciary or trust relation with respect to the par- 
ticular money or property in controversy; indeed, such a relation 
as vests title to the same in the customer so completely that he 
might succès sfully maintain an action at law or in equity for the 
recovery of the same in specie. If such be the situation, then the 
customer may not merely prove his claim for any such money or 
property, and share in the assets pro rata with other creditors, but 
he may successfully assert claim to the same to the exclusion of 
ail others ; and this on the distinct theory that such money or other 
property forms no part of the bankrupts' assets, but is the money 
or property of the customer himself, and that the customer may, 
if he is able to do so, trace the trust fund or property, and reclaim 
the same for his own use or benefit. Unless the situation is of the 
kind just mentioned, the customer's rights are simply those of a 
gênerai creditor. In my opinion, the relation shown to exist be- 
tween the bankrupts and Gilbert in this case was not of a fiduciary 
character. It was purely that of debtor and creditor. 

Counsel were unable at the argument to call my attention to any 
authorities arising under the bankruptcy act of 1898 relating to the 
subject now before the court, and I hâve been unable to find any 
such authorities. But fortunately the bankruptcy acts of 1841 and 
1867 gave occasion for considération by the suprême court of the 
United States of questions kindred to those involved in the présent 
inquiry. By the provisions of the bankruptcy act of 1841 (5 Stat. 
441, § 1) the benefits of the acts were withheld from persons owing 
debts "created in conséquence of a défalcation as a public officer or 
as executor, administrator, guardian or trustée or while acting in any 
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other fiduciary capacity" ; and by the provisions of the same act (sec- 
tion 4) no person was entitled to a discharge who had applied trust 
funds to his own use. By the provisions of the bankruptcy act of 
1867 "no debt created by the fraud or embezzlement of the bankrupt 
or by his défalcation as a public officer or while acting in any fiduciary 
character shall be discharged by proceedings in bankruptcy, but the 
debt may be proved and the dividend thereon shall be a payment on 
account of such debt." Rev. St. 1878, § 5117. 

In the very early case of Chapman v. Forsyth, 2 How. 202, 11 L. 
Ed. 236, a case arose involving the interprétation of the foregoing 
provision of the act of 1841. The important question for déter- 
mination was whether a commission merchant or factor who sells 
for othérs was indebted in a fiduciary capacity, within the meaning 
of the act of 1841, if he withheld the money received from prop- 
erty sold by him for his principal. The suprême court, speaking 
by Mr. Justice McLean, said, on this subject : 

"If the act embraces such a debt, it will be difflcult to limit lts applica- 
tion. It must include ail debts arising from agencies, and, indeed, ail ■ 
cases wfaere the law implies an obligation from the trust reposed in the 
debtor. Such a construction would bave left but few debts on which the 
law could operate. In almost ail the commercial transactions of the country 
confidence is reposed in the punctuality and integrity of the debtor, and a 
violation of thèse is, in a commercial sensé, a disregard of a trust But 
this is not the relation spoken of in the first section of the act" 

The court finally concludes that a factor occupies no such fidu- 
ciary relation to his principal as to create a trust as distinguished 
from a debt, within the meaning of the bankruptcy act. 

In the case of Hennequin v. Clews, ni U. S. 676, 4 Sup. Ct. 576, 
28 L. Ed. 565, the suprême court, speaking by Mr. Justice Bradley 
on the subject of what is a fiduciary debt within the purview of the 
act of 1867, states the question before the court as follows : 

"We hâve to décide the question whether a discharge in bankruptcy under 
the act of 1867 opérâtes to discharge the bankrupt from a debt or obligation 
which arises from his appropria ting to his own use collatéral securities 
deposited with him as security for the payment of money or the performance 
of a duty, and his failure or refusai to return the same after the money 
bas been paid or the duty performed; or whether a debt or obligation thus 
incurred is within the meaning of the thirty-tliird section of said act (section 
5117, Rev. St), which déclares that 'no debt created by the bankrupt 
* * * while acting in any fiduciary character shall be discharged under 
this act' " 

It seems to me that this question présents a case fully covering 
the contention now before this court. If the appropriation of col- 
laterals given to secure advances does not create a debt of a fidu- 
ciary character, certainly the balance found in the running account, 
resulting from mutual dealings between a broker and his principal, 
such as is disclosed in this case, does not constitute a trust fund 
in favor of the principal. 

After so stating the question before the court, Mr. Justice Brad- 
ley first takes up the opinion in Chapman v. Forsyth, supra, and 
approves the same. He afterwards reviews many other cases, féd- 
éral, state, and English, and concludes thus: 
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"The créditer who holds collatéral holds it for his beneflt nnder contract. 
He is in no sensé trustée. His contract binds him to return it if its purpose 
as seeurity is fulfilled; but, if he fails to do so, it is only a breach of 
contract, and not a breach of trust" 

He also remarks as follows: 

"It is no doubt true, as said in Chapman v. Forsyth, that a construction 
of the excepting clauses which wouki make them include debts arising from 
agencies would lea?e but few debts upon which the law could operate." 

The following cases also afïord ample authority for holding that 
the relation between the bankrupts and Gilbert was not fiduciary 
in its character within the meaning of the bankruptcy act, but was 
only that of debtor and creditor: Upshur v. Briscoe, 138 U. S. 
365, 11 Sup. Ct. 313, 34 L. Ed. 931; Fleitas v. Richardson, 147 U. 
5- 53S, 13 Sup. Ct. 429, 37 h. Ed. 272; Cronan v. Cotting, 104 Mas9. 
245, 6 Am. Rep. 232. 

Collier, in the third édition of his work on Bankruptcy (page 
206), says as follows: 

"If factors are not fiduciary debtors, agents clothed wlth slmilar powers 
cannot be regarded as fiduciary debtors. Thus agents authorized by agree- 
ment to make sales, and to collect moneys and carry them into account, and 
pay over monthly or at other regular intervais, are to be treated as debtors, 
and not as trustées. They do not occupy a fiduciary capacity." 

He cites in support of the text the following cases : Grover v. 
Clinton, Fed. Cas. No. 5,845; Kaufman v. Alexander, 53 Tex. 562; 
Guilfoyle v. Anderson, 9 Daly, 64 ; Cronan v. Cotting, supra. Thèse 
cases hâve been examined, and, in my opinion, fully sustain the text. 

The définition of a provable debt (section 63 of the act of 1898, 
supra) seems also to satisfactorily détermine that the obligation of 
the bankrupts to Gilbert is a debt within the meaning of the act. 
It is undoubtedly founded upon an open account, and likewise 
créâtes an implied promise or contract on the part of the bankrupts 
to pay any balance appearing thereby to be due to Gilbert. Accord- 
ing to the définition aforesaid, an obligation "founded upon an open 
account, or upon a contract, express or implied," is a provable debt 
under the bankruptcy act. There is no showing that the bankrupts 
kept Gilbert's money by itself. On the contrary, it sufficiently ap- 
pears that the same was intermingled with that of other customers 
as well as that of the bankrupts themselves. The parties permitted 
the account to run for months in such a way as to clearly indicate 
their purpose to establish the relation of debtor and creditor be- 
tween themselves. The obligation to pay was not only implied, 
but Gilbert, by presenting a claim for a debt instead of a claim for 
a trust fund belonging to him exclusively, affirmed the reasonable 
légal import of the relation between himself and the bankrupts to 
be that of debtor and creditor. On reason as well as authority I 
hâve reached the conclusion that Gilbert cannot be allowed to oc- 
cupy any other position, and cannot make proof of any balance due 
him from the bankrupts, without first conforming to the provisions 
of section 57g, and surrendering the preferential payment received 
by him on account only a few days before bankruptcy proceedings 
were instituted. 
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No occasion is found to pass upon the other proposition sub- 
mitted by the référée as to whether the fictitious purchase and sale 
of certain shares of Southern Railroad Company's stock created 
any obligation on the part of Gilbert to account for the fictitious loss 
sustained thereby. If Gilbert surrenders his préférence, and proves 
up his claim, some such question may arise, and it will then require 
adjudication. Likewise the discrepancy between the amount of 
$850 actually claimed by Gilbert and the $894.32 which he might 
hâve claimed requires no présent considération. 

The vital question in controversy has been determined. The re- 
suit is that the action of the référée in allowing the claim of Gilbert 
vvithout a previous surrender of the preferential payment received 
by him was error, and the same is disapproved. An order will nôw 
be made vacating the allowance as made, leaving Gilbert to take 
such action in the future as seems advisable to him. 



In re HOOVER. 

(District Court, W. D. Pennsylvania. January 21, 1902.) 

No. 1,620. 

1. Bankruptcy— Lien for Rent— Equitable Execution. 

Where a court of bankruptcy takes possession of goods Ilable for rent, 
under Purd. Dig. p. 842, pi. 70, which provides that goods, etc., de- 
mised for years or otherwise, taken by virtue of an exécution, and 
liable to the distress of the landlord, shall be liable for rent due at the 
time of taking such goods in exécution, not exceeding one year's rent, 
lts process whereby the same is sold will, for the purposes of such 
statute, be regarded as an équitable exécution. 

1 Same— Priokitt— Property in Hands op Trustée. 

Purd. Dig. p. 842, pi. 70 (Laws Pa. 1835-36, p. 777) provides that 
goods, etc., demised for years or otherwise, taken by virtue of an exécu- 
tion, and liable to the distress of the landlord, shall be liable for rent 
due at the time of taking such goods in exécution, not exceeding one 
year's rent. Bankr. Act, § 64, cl. 5, gives priority to debts owing to 
any person who by the laws of the state or the United States is en- 
titled to priority. Eelé, that property of a bankrupt subject to a land- 
lord's rent lien, as against which the bankrupt had waived the beneflt of 
the state exemption law, remains subject to such lien when the trustée 
In bankruptcy takes possession thereof. 

IL Same. 

Where a landlord, prlor to his tenant's bankruptcy, has distrained for 
rent overdue on a lease, waiving the benefit of the exemption laws of 
the state, the bankrupt is not entitled, as against the landlord, to claim 
exemption of articles distrained; the rest of the distrained articles being 
insufficient in value to pay the rent 

In Bankruptcy. 

Way, Walker & Morris, for trustée. 
J. McF. Carpenter, for landlord. 
W. C. Stillwagen, for bankrupt. 

BUFFINGTON, District Judge. In this case $85, the rent of 
Hoover, the tenant, was in arrear, and his landlord lawfully distrained 
for that sum. Under the statutes and décisions of Pennsylvania he 
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thereby acquired a lien to that amount upon ail the personal prop- 
erty on the premises, for by lease the tenant had lawfully waived the 
benefit of the exemption law of the state. Pending a sale of the 
distrained goods, Hoover filed a pétition in bankruptcy, and therein 
claimed as his statutory exemption an automobile then held by the 
bailiff under the distress warrant. Thereafter the goods were taken 
from the bailifï's possession by the trustée, who awarded the auto- 
mobile to the bankrupt as exempt, and sold the balance of the prop- 
erty. The amount realized therefrom was not sufficient to pay the 
rent. The landlord filed objections to the allowance of the bank- 
rupt's exemption, which objections the référée dismissed, and certi- 
fied the question "whether, under the first exception filed to the 
trustee's report of exempted property, and the facts shown in the 
testimony taken under said exception, the bankrupt is entitled to be 
allowed the exemption set apart to him in said report." After due 
considération, this question is answered in the négative. The Penn- 
sylvania statute (see Act June 16, 1836; Laws 1835-36, p. JJJ; 
Purd. Dig. p. 842, pi. 70) provides : 

"The goods and chattels being in or upon any messuage, lands or tene- 
ments, which are or shall be demised for life or years, or otherwise taken 
by virtue of an exécution, and liable to the distress of the landlord, shall 
be liable for the payment of any sums of money due for rent at the time 
of taking such goods In exécution: provided, that such rent shall not ex- 
ceed one year's rent." 

The bankrupt court having taken possession of this property, thus 
liable for the rent, its process whereby the same was sold must, for 
the purposes of this statute, be regarded as an équitable exécution. 
The case is within the equity of the statute. Longstreth v. Pennock, 
87 U. S. 575, 22 L. Ed. 451. The property sold was, when received 
by the bankrupt court, subject to a lawful lien by reason of the dis- 
tress, and by the act quoted was made liable for the rent due. Such 
lien and priority, by virtue of the Pennsylvania statute, was one 
recognized and enforced by section 64, cl. 5, of the bankrupt act. 
The claim, then, being one whose validity and priority were recog- 
nized both by state and bankrupt law, and the property coming to the 
bankrupt court for administration subject to a lien as against which 
the cwner had waived the benefit of the exemption law, it is clear 
the bankrupt cannot, by claiming the benefit of such waived statute, 
annul or lessen the grasp of such existing lien. The case of In re 
Bolinger, 6 Am. Bankr. R. 171, 108 Fed. 374, decided by this court, 
does not rule the présent one. Its facts were différent. It was there 
said : 

"The préférence created by the exécution being illégal, the incident of 
such exécution préférence, to wit, the waiver of the exemption as against 
the enforcement of the debt on valid lawful process, must be deemed to 
hâve fallen with the expired unlawful préférence." 

The présent case turns on its own facts, and what is now decided 
is that where a landlord, prior to his tenant's bankruptcy, has dis- 
trained for rent overdue on a lease waiving the benefit of the exemp- 
tion law of Pennsylvania, the bankrupt is not entitled, as against the 
landlord, to claim an exemption of articles distrained, where the rest 
of the distrained articles are not sufficient in value to pay the rent. 
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In re GARVER et aL 

(District Court, E. D. North Carolina. February 7, 1902.) 

L Bankeoptct— Report of Référée— Exceptions. 

Where no exceptions to the report of a référée In bankruptcy are 
flled, as provided by equlty rule 83, requiring the errors to be specifically 
polnted out, the findings of facts are conelusive. 

8. SaME—AsSIGNMENTS DNDER STATE IiAW— WhEN ReVIEWABLE. 

The accounts of an assignée in an assignaient for the beneflt of cred- 
itors under the insolvency act of North Carolina (Acts 1893, e. 453), made 
more than four months before the adjudication of the debtor as a bank- 
rupt, will not be reviewed In the bankruptcy proceedings, the assign- 
aient being valid untll the suspension of the state law by the opération 
of Bankr. Act 1898, which, by section 3, limits the time within which 
the making of a gênerai assignaient constitutes an act of bankruptcy 
to four months; and hence the assignée can only be required to account 
for the property of the bankrupt In his hands at the commencement of 
the bankruptcy proceedings. 

In Bankruptcy. 

Jno. H. Cook, assignée, in pro. per. 

B. F. McLean and Patterson & McCormick, for trustée. 

PURNEIvL, District Judge. The following are certified as the 
findings of fact by the référée : 

"That on the 27th day of February, 1901, the bankrupts executed a deed 
of assignaient for the benefit of creditors. That the assignée, John H. 
Cook, disbursed the funds which came into bis hands as set out in the 
statement attached, more than four months prior to the institution of the 
bankruptcy proceedings. That, at the time of the assignaient to him by 
bankrupts, and at the time of the disbursements, John H. Cook, assignée, 
was a member of the firm of Cook & Morrison. That since the institution 
of thèse bankruptcy proceedings, to wit, last November, 1901, the said firm 
has been dissolved. At request of attorneys for creditors, I flnd, as a fact, 
that the check for $62.48, given by John H. Cook to B. F. McLean, 
trustée, was drawn by the said Cook upon his Personal account in the Bank 
of Laurinburg. That John EL Cook stated in open court that the answer 
«f bankrupts set forth the facts relied upon as the défense by him in the 
présent status of the case." 

No exceptions being filed, the findings of fact are conelusive. 
Equity rule 83; Railroad Co. v. Gordon, 151 U. S. 285, 14 Sup. Ct. 
343, 38 L. Ed. 164; In re Covington (D. C.) 110 Fed. 143. The 
court will not look through a voluminous record to find other facts. 
On the hearing, out of an abundance of caution, this part of the 
record was read over to counsel, and, there being no omission sug- 
gested, it must be conceded thèse are ail the facts. 

Then in the report is added : 

"As conclusions of law the référée holds: That the assignée for the 
beneflt of creditors is not an adverse claimant as to the trustée in bank- 
ruptcy, so far as property in his hands, or which has been Improperly pald 
out by him, is concerned, and that the four months' time llinit has no ap- 
plication to the question presented. In the opinion of the référée the cost 
of admlnistering this estate by J. H. Cook, assignée, ls excessive, and wtth 
a proper administration the assignée would still hâve funds on hand. That 
the trustée should proceed in the proper tribunal to call the assignée to ac- 
count The référée ls of the opinion that the trustée should proceed by 
a pétition In bankruptcy court, and that John H. Cook, assignée, should be 
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requlred to appear at a tlme fixed by the court to show cause vby the 
amounts paid as attirney's fées, the atnounts retained as commissions, and 
the amounts charged as expenses should not be reduced." 

To the above conclusions of law, John H. Cook objects, excepts, 
and appeals to the judge. 

Act Cong. 1898 (Bankrupt Law), is the exercise of a gênerai 
grant of power, but the exercise of this power does not per se abro- 
gate state insolvent laws. When the act of congress is invoked, 
or its provisions put in opération, state insoivent or assignment 
laws are suspended as to the res afïected thereby. This must be 
properly done in apt time. The act of congress limits, not because 
of any spécial reason therefor, but arbitrarily, the time within which 
certain acts are acts of bankruptcy. General assignments, as in the 
case at bar, are so limited. Section 3. After the four months 
hâve expired creditors cannot take advantage of such acts in an 
involuntary proceeding, as this is, of a gênerai assignment, but the 
creditors are presumed to hâve assented to or condoned the act, 
and the bankrupt law afrords them no relief on this account. It is 
in the nature of an estoppel in pais. To avail themselves of the 
rights and remédies provided for in the act of congress the act must 
be invoked within the time prescribed. The state law (Acts 1893, 
c. 453) contemplâtes and pro vides for gênerai assignments for the 
benefit of creditors, and how settlements shall be made. This state 
law is not abrogated by the bankrupt law, but when proceedings 
in bankruptcy are instituted, and an adjudication made, the state 
assignment law is suspended, and the bankrupt estate administered 
in the court of bankruptcy. The assignment made by Carver & Co. 
was in accordance with, and valid under, the provisions of the state 
law. The act of congress was not invoked by the filing of a péti- 
tion in bankruptcy until more than four months after such assign- 
ment was made, and the estate partly distributed in pursuance there 
of. The assignment thus becomes valid, and whatever was done 
under its provisions is also valid. Creditors who hâve slept on their 
rights cannot complain. It appears not only the assignment was 
made more than four months before the proceedings in bankruptcy 
were instituted, but the payments were made. The creditors seem 
to hâve been taking chances. They delayed too long. They are 
entitled to only what was found in the hands of the assignée be- 
longing to the unadministered trust. The court of bankruptcy can- 
not take rétroactive cognizance of trusts beyond four months» To 
do so would be to upset business settlements, which was never con- 
templated. The provisions of the act as to involuntary proceedings 
were suspended, to take efrect four months later than the provi- 
sions as to voluntary proceedings, showing conclusively this was 
the législative intent. Hence the court of bankruptcy has no au- 
thority to inquire into or review settlements made over four months 
prior to the adjudication, but will administer the estate as it exists 
at the time of the adjudication. The assignée is not an adverse 
claimant ; he is the agent of the bankrupt, but what he has done as 
such agent under the assignment cannot be inquired into after the 
lapse of time. The law favors vigilance. It does not protect those 
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who do not protect themselves, or neglect to claim its protection in 
apt time. 

The décision of the référée is modified accordingly, the case re- 
manded to be proceeded with, and the assignée to be required to 
account for such funds or property of the bankrupts as remained in 
his hands at the time this proceeding was instituted. 



In re BOYAU 

(District Court, B. D. North Carolina. January 27, 1902.) 

L Bawkrdpts — Discharge — Successive Applications. 

A bankrupt is not entitled to file a second pétition for a discharge 
when his flrst pétition is denied after investigation on the merits. 
S. Bame — Kioht to Discharge — Presumptions. 

The court will not seek for grounds to refuse the discharge of a bank- 
rupt, unless properly presented by the parties, but, if no objection is 
made, will présume that it should be granted. 
8. Sàmb— Rehearing— Référée' s Findings— Conclubiveness. 

Where objections are interposed to the discharge of a bankrupt, and 
the case is heard, and the discharge refused on facts found by a référée, 
to whose findings no objections hâve been flled, the findings are con- 
clusive, and the cause will not be reheard on allégations that they may 
be dlsproved if the cause is reopened and another référence made. 

In Bankruptcy. 

W. R. Allen, for petitioner. 

PURNELL, District Judge. This case was heard at Wilming- 
ton in October, 1901, on what was then certified by the référée 
as the facts in the premises. Counsel were understood to concède 
the facts as then stated to be true, and later the question of the 
right of petitioner to a discharge was maturely considered and duly 
decided. A discharge was refused. A pétition is now flled asking 
for a rehearing, alleging that petitioner did not hâve the amount 
of money ($109.38), or any other amount, to his crédit in bank 
which was omitted from his schedules. No newly-discovered tes- 
timony is set out. It is simply alleged that what heretofore ap- 
peared were to ail intents and purposes conceded to be the facts 
are not facts, but may be disproved if the cause is reopened and 
referred to the référée to take further testimony. Since the for- 
mer décision of this cause ([D. C] 112 Fed. 135) the matter has 
been before a grand jury on a bill of indictment drawn by the 
United States attorney, and that body ignored the bill, — indorsed 
it, "Not a true bill." This only proves that body did not hâve suffi- 
cient testimony before it to make out a prima facie case. It is as 
important in bankruptcy proceedings as in any other that parties 
should deal fairly with the court, and there should be an end of 
litigation. Petitioner was fully heard before the référée, to whose 
findings of fact he filed no exception, as required by the rules of 
practice, and before the judge of the district, represented on both 
occasions by able counsel. Having filed no exceptions, he risked 
his case on a finding of facts which he and his counsel thought en- 
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titled him to a discharge from ail his debts. The matter was fully 
argued, and after mature considération the court was constrained 
to décide against him, — refuse a discharge. This should end the 
matter. A bankrupt is not entitled to file a second pétition for 
discharge when his first pétition is denied after investigation of its 
merits. In re Brockway (C. C.) 23 Fed. 583. The pétition is, in 
effect, a second application or pétition for a discharge. Petitioner 
has had his day in court. When not otherwise provided in the act 
the equity rules govern. Exceptions to findings of fact by a référée 
who is a spécial master, under district rules in proceedings for a 
discharge, must be filed in accordance with equity rule 83, as con- 
strued by the suprême court. Upon newly-discovered testimony, 
excusable neglect or oversight, the court might grant a rehearing. 
It is disci etionary, even if the court is justified in exercising such 
discrétion, of which no opinion is now expressed. In the case at 
bar there is nothing which would justify the exercise of such dis- 
crétion. Proceedings in bankruptcy must be orderly, and accord- 
ing to the rules of court. The court will not seek for grounds to 
refuse a discharge unless they are properly presented by the par- 
ties. In re Schuyler, Fed. Cas. No. 12,494; In re Rosenfeld, Fed. 
Cas. No. 12,057; In re Frey (D. C.) 9 Fed. 376. If the parties 
do not object, the court will présume they consent, or that no rea- 
son exists for not granting a discharge. But when objections are 
interposed. the case heard on facts found by a référée, to whose 
findings of fact there is no objection filed, the finding of fact is con- 
clusive (equity rule 83) ; and, when the cause is decided on such 
facts, then it is a final disposition of the cause. 
Pétition dismissed. Rehearing refused. 



In re HOLDEN et al. 

(Circuit Court of Appeals, Ninth Circuit January 16, 1902.) 

Bàmkrdptcy— Life Insurance— Exemption. 

A husband and his wife were each adjudged bankrupt, and the same 
trustée appointed for both. His life was insured, the policies payable to 
her, but provided that, if she should not survive him, payment should 
be made to his executors, administrators, and assigna. They claimed the 
policies as exempt under Laws Wash. 1895, p. 386, providing that the 
proceeds or values of ail life Insurance shall be exempt from ail liabil- 
ity for any debt, and Bankr. Act, S 6, providing that the act shall not 
affect the allowance to bankrupts of the exemptions preseribed by the 
state laws. Ueld, that such section 6 does not control the provisions of 
section 70a, that when the bankrupt has an insurance policy which has 
a cash surrender value, payable to himself, his estate, or Personal rep- 
résentatives, the policy shall pass to the trustée as assets, unless the 
bankrupt pays such value to the trustée; and. as the wife eould not 
hold the policies payable to her, nor the husband hold thetn when pay- 
able to his Personal représentatives in the event of her prior death, the 
policies passed to the trustée. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the District of Wash- 
ington. 



142 113 FEDERAL REPORTER. 

P. P. Carroll and John E. Carroll, for bankrupts. 
Bausman & Kelleher, for petitioner. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

_ McKENNA, Circuit Justice. This is a pétition filed under sec- 
tion 24b of the bankruptcy law of 1898 to review an order of the 
district court for the district of Washington, Northern division, 
made and entered in the above-entitled cause. The said D. N. 
Holden and Lizzie Holden were separately proceeded against in 
bankruptcy by their creditors. Thé causes were consolidated by 
consent, and "one and the saine answer" filed to the pétitions. 
Subseqùently it was adjudged that the "respondents and each of 
them are bankrupts within the true intent and meaning of the acts 
of congress relating to bankruptcy." The respondents then prayed 
exemption from the claims of creditors of two life insurance policies. 
The claim was disallowed by the référée, who made due report of 
his action to the court. The respondents filed exceptions to the 
report, and, after hearing, the court, by an order duly entered on 
the l6th of July, 1901, vacated the report, and adjudged the policies 
to be exempt. To review this order of the district court the prés- 
ent pétition was filed by, J. A. Stratton, the duly-appointed trustée 
of the estâtes of said bankrupts. No answer has been filed to the 
pétition, and the question is whether, upon the facts stated, the 
order of the district court should be revised. 

The policies in question were issued on the: I5th of June, 1894, 
by the Northwestern Life Insurance Company of Milwaukee, Wis., 
and were respectively numbered 206,383 and 303,921, and were re- 
spectively for the amounts of $5,000 and $2,000. Daniel L. Holden 
was the insured in both, and Lizzie Holden was the beneficiary in 
both, with the provision, however, that, if she should not survive 
him, payment should be made to his executors, administrators, and 
assigns. It is provided in policy No. 206,383 that it is "issued on 
the semitontine plan, and its tontine dividend period is twenty years/' 
and the following is inaorsed on the policy : 

"Upon surrender by the Insured and beneficiary of a policy for $10,000 of 
like number and kind dated May 2nd, 1890, this policy for $5,000 is issued 
at their request in lieu of onerhalf of the former policy; in ail otber respects 
this policy is made and accepted pursuant, and subject to the application 
upon which the original policy was issued. A full-paid life nouparticipatlng 
policy, number 303,931, for $2,000, is issued, in considération of the surrender 
of one-half of the original policy." 

It is alleged in the pétition that the policies hâve a présent cash 
surrender value, combined, of about $2,200; and it was stated on 
the argument that the creditors of each of the bankrupts are the 
same. It is provided by the laws of the state of Washington "that 
the proceeds or values of ail life insurance shall be exempt from 
ail liability for any debt." Laws 1895, p. 336. By section 70a of 
the bankrupt law of 1898 it is provided that: 

"The trustée of the estate of a bankrupt, upon his appointaient and quali- 
fication, and his successor or successors, if he shall hâve one or more, upon 
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his or thelr appointaient and qualification, shall In turu be vested by opéra- 
tion of law with the tltle of the bankrupt, as of tht, date ne was adjudged 
a bankrupt, except in so far as it is to property whKn is exempt, to ail (it 
documents relating to his property; (2) interests in patents, patent riglits, 
copyrights, and trade marks; (3) powers which he rnight hâve exercised for 
his own benefit, but not those which he might hâve exercised for some 
other person; (4) property transferred by him in fraud of his creditors; (5) 
property which prior to the filing of the pétition he could by any means 
hâve transferred or which might hâve been levied upon and sold under ju- 
dicial process against him: provided, that when any bankrupt shall hâve 
any insurance policy which has a cash surrender value payable to himself, 
his estate, or Personal représentatives, he may, within thirty days after the 
cash surrender value has been ascertained and stated to the trustée by the 
Company issuing the same, pay or secure to the trustée the sum so ascer- 
tained and stated, and continue to hold, own, and carry such policy frec from 
the claims of the creditors partieipating in the distribution of his estate un- 
der the bankruptcy proceedings, otherwise the policy shall pass to the trus- 
tée as assets; and (6) rights of action arising upon contracts or from the 
unlawful taking or détention of, or injury to, his property." 

Section 6 of the bankrupt law is as follows : 

"Exemptions of Bankrupts. (a) This act shall not affect the allowance to 
bankrupts of the exemptions which are prescribed by the state laws In force 
at the time of the filing of the, pétition in the state wherein they hâve had 
th«ir domicile for the six months or the greater portion thereof immediately 
precedlng the filing of the pétition." 

The efïect and extent of section 6 was considered by this court 
in Re Scheld, 44 C. C. A. 233, 104 Fed. 870, 52 L. R. A. 188, and 
it was said that the purpose of the section did not pervade the whole 
act, but was controlled by section 70a, and that under the latter 
section policies of insurance payable to the bankrupt himself, his 
estate, or personal représentatives, passed to the trustée of the es- 
tate. But we also said: 

"It will be seen that the clause of section 70 above quoted does not include 
policies of insurance payable to the wife, children, or other kin of the bank- 
rupt, but is limited to policies the proceeds of which are payable to the 
bankrupt himself, his estate, or personal représentatives. The enactment 
does not deprive the f amily of a debtor of the protection which he may hâve 
secured to them in taking out policies for their benefit payable at his death, 
but It does prevent debtors from availing themselves of the opportunity of 
making Investments for their own benefit in the form of endowment policies, 
or policies payable to themselves, and holding the same, while seeking a 
discharge from their debts through the bankruptcy act" 

What is the character of the policies in the case at bar? Are 
they covered by the proviso of section 70? It will be observed that 
the policies were not payable to either Holden or his wife absolutely, 
but to her only if she survived him, and to his personal représent- 
atives if he survived her. Subject to such contingent interest in 
him, the policies and the money to become due under them belong 
to her, and it is beyond his power to transfer them to any other 
person, or to surrender them. In re Heilbron's Estate, 14 Wash. 
536, 45 Pac. 153, 35 L. R. A. 602, citing Bank v. Hume, 128 U. S. 
195, 9 Sup. Ct. 41, 32 L. Ed. 370, and other cases. Under the laws 
of Washington her interest in the policies became her separate prop- 
erty, and was assignable by her. 2 May, Ins. 3Q9q, and cases 
cited. Each, therefore, has an interest in the policies, and each 
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must be held to hâve an insurance policy which has a cash sur- 
render value payable to him or her, or to his or her estate, or personal 
estate or personal représentatives, and subject, therefore, to the pro- 
visions of section 70; in other words, passed to their respective 
trustées as assets of their respective estâtes. It may be that neither 
could surrender the policies without the consent of the other, but 
such right of surrender passed with the policies to their respective 
trustées. In Steele v. Buel, 44 C. C. A. 287, 104 Fed. 968, the cir- 
cuit court of appeals of the Eighth circuit has decided that the 
rule of exemption of section 6 pervades the whole act, and is to 
be read into every other section and provision of the act. The 
différence of opinion between that learned court and this court 
demonstrates the ambiguity of the bankrupt act, and, while not in- 
sensible to the necessity of harmony in the décisions of the courts 
of appeal, we are not disposed to départ from the ruling in Re 
Scheld. There is a way open to respondents for a further review 
of the questions involved. 

It follows that the order of the district court should be revised 
in accordance with this opinion, and it is so ordered. 



DOWNS v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. February 4, 1902.) 

No. 430. 

1. CUSTOMS DcTIES — COUNTERVAILING DUTY — BOUNTY OR GRANT ON EXPOR- 
TATION. 

Section 5 of the tariff act of 1897, which provides that whenever any 
country "shall pay or bestow, directly or indirectly, any bounty or grant 
upon the exportation of any article or merchandise from such country" 
which is dutiable under the act, an additional duty equal to such bounty 
or grant shall be collected thereon upon its importation into the United 
States, is a protective rneasure, and is intended to cover every case 
where by the laws of a foreign country the exporter is given, either di- 
rectly or Indirectly, a pecuniary benefit from the exportation, whether 
by way of a direct bounty paid from the public treasury, by the remis- 
sion of taxes, or by exemption from taxes which would otherwise be 
lmposed on the article. 

%. Bame— Laws of Russia— Remission of Taxes on Exported Sugar 

The laws of Russia bestow a bounty or grant upon the exportation of 
so-called "free sugar," so as to work a benefit or advantage to the ex- 
porter in two ways: (1) By remitting the excise tax due upon the sugar 
exported, and (2) by the issuance by the government to the exporter of 
a certificate of exportation, which authorizes the sale in the domestic 
market of an equal quantlty of "free reserve or free surplus" sugar 
without the payment of the additional tax otherwise required to be paid 
thereon, and which certificate is transférable and has a substantial 
market value; and such sugar, when imported into the United States, is 
subject to the additional or countervaillng duty lmposed by section 5 ot 
the tariff act of 1897. 

8. Same— Authoritt of Secretart of Treasury— Conclusivekess of Décis- 
ion. 

Under the provision of section 5 of the tariff act of 1897, that the net 
amount of any bouuty or grant paid or bestowed by a foreign country 
on the exportation of an article or merchandise "shall be from tlme to 
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tlme ascertained, determined, and declared by the secretary of the treas- 
ury," the décision of the secretary as to sucîi amount is conclusive, and 
cannot be reviewed by the courts; but the question whether a country 
pays or bestows such bounty or grant, where it dépends up n the con- 
struction of the laws of such country, is a judicial one, and, while it is 
to be decided primarily by the secretary, his décision tnereon Is review- 
able. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 

Ernest A. Bigelow, for appellant. 
John C. Rose, U. S. Atty. 

Before GOFF and SIMONTON, Circuit Judges, and PUR- 
NEEE, District Judge. 

GOFF, Circuit Judge. This is an appeal from a decree of the 
circuit court of the United States for the district of Maryland, en- 
tered in the matter of the pétition of Robert E. Downs concerning 
the décision of the board of the United States gênerai appraisers, 
rendered April 19, 1901, as to the construction of the law and the 
facts respecting the classification of, and rate of duty imposed on, 
certain Russian sugar, imported by said Downs at the port of Balti- 
more, Md. The collector of that port, acting under the provisions 
of section 5 of the tariff act of July 24, 1897, assessed and levied 
an additional or countervailing duty on said sugar, which was paid 
under protest by the importer, who, under the fourteenth section 
of the act of congress of June 10, 1890, had the action of the col- 
lector in so assessing such duty reviewed by the board of United 
States gênerai appraisers. That board, after the questions involved 
had been carefully examined, affirmed the décision of the collector, 
and thereupon the importer, as he was authorized by law to do, 
asked the court below to review the matters of law and fact in- 
volved in said affirmance, which that court in due time did, and 
passed the decree affirming the décision of the board of gênerai 
appraisers, now complained of. 

We reach the conclusion that the collector of the port of Balti- 
more, under the provisions of the fifth section of the tariff act of 
July 25, 1897, properly imposed the duty now complained of by 
the appellant. We find that the Russian exporter of sugar ob- 
tains from his government a certificate, solely because of such 
exportation, which is worth in the open markets of that country 
from 1 ruble and 25 kopecks to 1 ruble and 64 kopecks per pood, 
or from 1.8 to 2.35 cents per pound. Therefore we hold that the 
government of Russia does secure to the exporter of that country, 
as the inévitable resuit of its action, a money reward or gratuity 
whenever he exports sugar from Russia, and we think it was from 
such indirect grants as this that the congress of the United States 
intended to protect the manufacturers of this country, by author- 
izing the secretary of the treasury to make ail proper régulations 
for the assessment and collection of such additional duties as were 
imposed by the collector on the sugars imported by the appellant. 
The act of which said fifth section is a part was not only intended 
113 F.— 10 
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to aid in the collection of revenue, but also to encourage the indus- 
tries of the United States, as is clearly stated in its title. One 
method of protection the congress had in mind was the imposition 
of an additional duty on ail articles of merchandise imported into 
the United States from any country which had paid or bestowed, 
directly or indirectly, any bounty or grant upon the exportation of 
such merchandise, the same being dutiable under that act; such 
additional duty to be simply the net amount of the bounty or grant 
which had been allowed for the purpose of facilitating the exporta- 
tion. 

In affirming the decree of the court below, we also affirm the judg- 
ment rendered by the board of gênerai appraisers, whose opinion 
so fully expresses our views, and so ably présents the facts involved 
herein and the law applicable thereto, that we deem it entirely ap- 
propriate to adopt the same as part of the opinion of this court. It 
is as follows: 

"The importation in this case consista of refined sugar, which was ex- 
portée! from Russia, and arrived at the port of Baltimore as shown above. 
No controversy arises as to the proper classification of the sugar as made 
by the collector; his action in this particular not being ehallenged. The 
only question for décision relates to the imposition of a so-called countervail- 
ing duty, levied under the provisions of section 5 of the tariff act of July 
24, 1897, which reads as follows: 

" 'Sec. 5. That whenever any country, dependency, or colony shall pay 
or bestow, directly or indirectly, any bounty or grant upon the exportation 
of any article or merchandise from such country, dependency, or colony, 
and such article or merchandise is dutiable under the provisions of this 
act, then upon the importation of any such article or merchandise into the 
United States, whether the same shall be imported directly from the country 
of production or otherwise, and whether such article or merchandise is im- 
ported in the same condition as when exported from the country of pro- 
duction or has been changed in condition by remanufacture or otherwise, 
there shall be levied and paid, in ail such cases, in addition to the duties 
otherwise imposed by this act an additional duty equal to the net amount 
of such bounty or grant, however the same be paid or bestowed. The net 
amount of ail such bountieg or grants shall be from time to time ascertained, 
determined, and declared by the secretary of the treasury, who shall make 
ail needful régulations for the identification of such articles and merchan- 
dise and for the assessment and collection of such additional duties.' 

"Under the authority conferred by this law, the secretary of the treas- 
ury has duly 'ascertained, determined, and declared' the net amount of the 
bounty or grant which, in his judgment, was bestowed by the laws of the 
Russian government upon the exportation of this sugar. T. D. 20,407, dated 
December 12, 1898; T. D. 22,814, dated February 14, 1901. It is not denied 
by either party to this suit that, if in fact any bounty or grant was be- 
stowed, the secretary's finding as to its amount was correct. Moreover, it 
would seem that the décision of that offleer as to this particular fact, being 
made in pursuance of a spécial statutory authority, would be quite as con- 
clusive on this board and the courts as the finding of the value of foreign 
coin by the director of the mint, under the provisions of section 25 of the 
tariff act of 1894, a statute strictly analogous, which finding has been held 
to be conclusive, and not reviewable by this board or the courts. U. S. v. 
Klingenberg, 153 U. S. 93, 14 Sup. Ot. 790, 38 L. Ed. 647; Wood v. U. S., 
72 Fed. 254, 18 O. 0. A. 553, explaining Klingenberg's Case; Hadden v. Mer- 
ritt, 115 U. S. 25, 5 Sup. Ct. 1169, 29 L. Ed. 333. It is conceded, however, 
that the décision of the secretary as to whether the laws of Russia do in 
fact bestow such a bounty or grant is reviewable by this board, as it m- 
rolves the construction of the laws of Russia relating to the précise subject- 
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matter covered by sald section 5, aboyé eited. The jurlsdiction of the board 
In this particular has been sustained by the United States circuit court of 
appeals for the second circuit in the récent case of U. S. v. Hills Bros. Oo., 
46 C. C. A. 167, 107 Fed. 107. Alluding to this phase of the subject, Hon. 
Lyman J. Gage, secretary of the treasury, has made the following observa- 
tion: 'Do the Eussian government régulations hâve such a bearing upon 
the facts of the case as to bring Russian sugar within the intent of said 
law as disclosed by its termsï While the question in its initiative lies 
with the administration of the treasury départaient, the question is of a 
judicial, rather than of an administrative, character, and Its importance de- 
mands détermination by a judicial tribunal. The board of gênerai apprais- 
ers constitutes such a tribunal, and from Its décisions appeal may be taken 
to the United States courts.' Cong. Record, 5©th Cong., 2d Sess., p. 3335 
(speech of Hon. J. R. Mann, of Illinois). 

"The word 'bounty,' in its ordinary signification, may be deflned to be 'an 
additional benefit conferred upon, or a compensation p&id to, a class of per- 
sons.' 1 Bouv. Law Dlct (Ed. 1897) p. 260. The subject of sugar bountles 
has been a matter of considération for the past 30 yeara or more, and has 
been discussed by various international conférences of the European powers, 
specially convened for the purpose of considering some suitable method for 
thelr suppression or modification, so far as relates to the continent of 
Europe and Great Britaln and her colonies. A conférence of this charac- 
ter was held at Brussels in June, 1898, the proceedings of which, under the 
dénomination of 'Sugar Bounties,' hâve been published by authorlty of con- 
grès» as senate document No. 171, fifty-slxth congress, second session, under 
the direction of the senate committee on finance. After an elaborate discus- 
sion and exchange of views between the delegates to this conférence, the 
consensus of opinion among them seemed to be (page 61) that 'bounties whose 
abolition 1s désirable are understood to be ail the advantages conceded to 
manufacturers and refiners by the fiscal législation of the states that, di- 
rectly or indirectly, are borne by the public treasury.' It was furthermore 
etated that 'there should be classified as such, notably: (a) The direct ad- 
vantages granted In case of exportation; (b) the direct advantage granted 
to production; (c) the total or partial exemptions from taxation granted to 
a portion of the manufactured products; (d) the indirect advantages grow- 
lng out of surplus or allowauce in manufacturing effected beyond the légal 
estimâtes; (e) the profit that may be derived from excessive drawback.' 

"It is important to observe, in the considération of this subject, that sec- 
tion 6 of the tarife act of 1897, under which this case arises, does not use 
the word 'bounty' in any narrow or technical meaning. It embraces 'any 
bounty or grant' bestowed or conferred by the government, whether directly 
or indirectly. The word 'grant' is more comprehensive in meaning than the 
term 'bounty.' It implies the conferring by the sovereign power of some 
valuable privilège, franchise, or other right of like character, upon a cor- 
poration, person, or class of persons. Under the ancient laws of England 
this was deemed in many cases to be the prérogative of the king, who pos- 
sessed large powers for the régulation of trade and commerce. It is stated, 
for example, by Macaulay, as follows: 'In addition to his [King James I.'s] 
undoubted right to grant spécial commercial privilèges to paTticular places, 
he long claimed a right to grant spécial commercial privilèges to particular 
societies and to particular individuals.' And again: 'Se readily granted 
oppressive patents of monopoly.' 4 Macaulay, Hlstory of England, pp. 222, 
223. A well-known instance of a similar grant was in the great 'Case of 
Monopolies' (Coke's Reports, pt 11, p. 86), where a patent had been granted 
to the plaintiff, giving him the sole right to import playing cards and the en- 
tire traffic in them, and the sole right to make such cards within the realm. 
The court held that the grant to hâve the sole benefit of making them was 
'against the common law and the benefit and liberty of the subject.' See com- 
ment on this case in Slaughter,House Cases, 16 Wall. 36, 103, 21 L. Ed. 394. 
In more modem tïmes, the grant of spécial privilèges by the Louisiana lég- 
islature to a particular class of persons, giving them a monopoly of estab- 
llshing slaughter houses in the city of New Orléans, Is another illustration. 
The suprême court, per Miller, J., speaking of the act of the législature. 
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remarked: 'It is true that it grants, for a period of 25 years, exclusive priv- 
lleges.' And again: 'We tliink it may be safely affiimed that tlie parlia- 
ment of Great Britain * * * continued to grant to persons and cor- 
porations exclusive privilèges,— privilèges denied to other citizens,' etc. Sea, 
also, 15 Am. & Eng. Enc. Law, p. 711, 'Monopoly.' 

"Thèse cases are cited for the ptirpose of illustrating the broad and com- 
prehensive meahing of 'grant,' which differs in many respects froni 'bounty.' 
While it involves the idea of a favor or benefit conferred by the government, 
sometimes of an exclusive character, it does not necessarily embrace the act 
of appropriatlng or paying money out of the public treasury. Indeed, the 
word 'grant,' in its broad signification, may well inciude the remission of a 
tax already levied and assessed by the authority of government. It has been 
held that, in the absence of spécial statutory remédies, and sometimes in 
addition to such remédies, actions of debt may be maintained for the col- 
lection of taxes. Dollar Sav. Bank v. U. S., 19 Wall. 227, 240, 22 L. Ed. 
80, 82, citlng numerous English cases; also U. S. v. Lyman, 1 Mason, 482, 
26 Fed. Cas. 1024 (Xo. 15,648), in which the question ls exhaustively treated 
by Judge Story. There would seem to be no différence between the remis- 
sion of a tax, and the resultlng cancellation of the debt due the government, 
and a case where the tax may hâve been actually collected and paid into 
the treasury and then refunded and repaid by authority of law. A law 
enaeted by the sovereign power, remitting the taxes due by a citizen for a 
single year or a specified number of years, in considération of his rendering 
a service or engaging in an enterprise deemed of advantage to the public, 
would unquestionably be construed to be a 'bounty or grant' as fully as if 
the like amount of money had been actually collected and refunded under 
the technieal name of a bounty. It has long been the practice in many of 
the American states for the législature to confer charters on banks, rail- 
roads, and especially on manufaeturing corporations, containing a spécial 
grant of exemption from taxation under the gênerai laws of the state. 
Eailroad v. Guffey, 120 V. S. 569, 7 Sup. Ct. 693, 30 L. Ed. 732; Given v, 
Wright, 117 U. S. 656, 6 Sup. Ct. 907, 29 L. Ed. 1021. In this connection, 
the remarks of Chief Justice Fuller in V. S. v. Passavant, 169 U. S. 16, 23, 
18 Sup. Ct. 219, 222, 42 L. Ed. 644, 646, are of importance: 'Doubtless, to 
encourage exportation and the introduction of German goods into other mar- 
kets, the German government could remit or refund the tax, pay a bonus, or 
allow a drawback. And it is found that, in respect of thèse goods, when 
"purchased in bond, or consigned while in bond, for exportation to a for- 
eign country, this duty is remitted by the German government, and is called 
'bonification of tax,' as distinguished from being refunded as a rebate." 
The use of the word "bonification" does not change the character of this 
remission. It is a spécial advantage, extended by government in aid of man- 
ufaeturers and trades, having the sa me effect as a bonus or drawback. To 
use one of the définitions of drawback, it is "a device resorted to for en- 
abling a commodity affected by taxes to be exported and sold in the for- 
eign market on the same terms as if it had not been taxed at ail." ' And 
again: 'Exonération from its payment (i. e., payment of the tax) was a 
mère spécial advantage extended by the German government, as we hâve 
said, in promotion of manufactures and commerce.' 

"The question, then, which is before us for considération, Is reduced to 
this: Did the laws of Russia and the régulations made by the minister of 
finance for the purpose of carrying such laws into exécution operate to 
confer a 'bounty or grant,' directly or Indirectly, upon the exportation of thia 
sugar from the Russian dominions? And in making this inquiry it ls im- 
material in what manner the 'bounty or grant' was paid or bestowed. The 
law regards substances, not shadows; things, not names. The Russian law 
covering the production and exportation of sugar is an exceedingly complex 
scheme, both as it stands upon the statute book and as it is administered 
in actual practice. The system was pronounced by one of the delegates to 
the Brusseis conférence to be 'an extremely ingenlous device,' and It was 
fùrther said that 'the Russian empire ls indebted to it for the notable in- 
crease in the output of sugar which has taken place since it came into op- 
ération, — ail this with the appearance that no premium, in the narrow mean- 
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tag ©f the Word, has been applled.' The leading featuTes of the Russian 
law and régulations, as set forth in the stipulated agreement of faets and 
shown by the record, may be summarized as follows: 

"Under the Russian law of November 20, 1895, sugar is divided Into the 
three folio wing classes (page 2 of stipulation, section IV.): '(a) "Pree sugar," 
which consists of a certain quantity of sugar, which the Russian govern- 
ment permits a factory or reflnery to sell for home consumption under an 
excise tax of 1.75 rubles per pood. (b) "An obligatory or indivertible reserve" 
of sugar, which consists of a certain quantity kept at each factory or re- 
flnery by order of the govemment, and which may not be sold or removed 
without the spécial permission of the government. (c) "BYee reserve or free 
surplus," which consists of such sugar as 1s manufactured over and above the 
quantity of "free sugar" and "obligatory or indivertible reserve." Thls sugar 
may not be sold for home consumption, except upon paymeut of the reg- 
ular tax of 1.75 rubles and an additional tax of 1.75 rubles, or 3.50 rubles in 
ail.' And the Russian government fixes and détermines the following con- 
ditions: '(a) The total quantity of sugar required for home consumption. (b) 
The quantity of "free sugar" allowed to each factory and the "obligatory 
reserve" which each factory or reflnery shall keep on hand. (c) The maxi- 
mum priée at which sugar may be sold for domestic consumption.' 

"It is admitted that the sugar imported in this case consists of 'free 
sugar,' as above defined, and would hâve been subject to a tax of 1.75 rubles 
per pood, lf sold in Russia (about 2% cents per pound, allowing 36 pounds to 
the pood). With the view of protecting home producers of sugar against 
forelgn compétition, the Russian government Imposes an import duty on 
migar of 3 rubles per pood, which is équivalent to about 4.28 cents per 
pound. Other important provisions of the Russian law are as follows: 

" '(10) The delivery of sugar from factories and beet sugar refinerles ls 
allowed only upon permits of the excise supervisor, who certifies by his sig- 
nature upon the transit document to the regularity of the delivery.' 

" '(5) Sugar in excess of the normal production cannot be put on the home 
market otherwise than upon payment of an additional tax; the normal tax 
being payable according to the gênerai régulation. However, it is allowed to 
the manufacturers to keep this excess of sugar as free reserve, and in such 
case, so long as the sugar does not leave the factory, they are not required 
to pay either the additional or the regular excise.' 

"An important provision enabling the Russian goveriiment to control 
priées is found in section 7 of the law, which reads as follows: 

" '(7) In cases where the priées in the home market exceed the normal 
priées flxed, the minister of finance authorizes the issuance of sugar from 
the obligatory reserve and from the free reserve (if necessary) in sufflcient 
quantifies to cause a decrease of priées without payment of the additional 
tax, but with payment of the normal excise.' 

"Section 9 runs as follows: 

" '(9) Upon the exportation from factories of the excess of sugar, the same 
te exempted from excise and additional tax in full measure.' 

"The minister of finance, acting in conjunetion with a commlttee of min- 
isters, ls authorized either to reduce or to suspend totally for a given period 
of time the provision of the Russian law which exempts exported sugar 
from not <nly the normal tax, but also the additional tax as well. Such 
action would operate to subject imported sugar to the full tax of 3.50 rubles 
per pood (equal to about 5 cents per pound). The particular bounty or grant 
which seems to be conferred by the Russian law upon the exportation of 
sugar accrues under section 39 of said law, providing that 'a manufacturer 
may cède to another manufacturer his right to place on the home market 
free— 1. e., without the payment of an additional tax— his allotted quota of 
sugar.' This cession can be made only in accordance with certain rulea 
prescribed in section 40 of said law, by which notice of such transfer is 
required to be given to the local excise board, authorizing the réduction of 
the quantity of free sugar in one mill and the increase thereof by assignment 
»t another mill. This cession or transfer is aceomplished by means of gov- 
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ernment certiflcates or Touchers, which operate as follows: Reflner A. 1» 
authorized to get the benefit of the failure of reflner B. to supply the home 
market with his full quota of free sugar. Home refiner A. becomes willing 
to pay reflner B. a certain required sum if ne will export a portion of his 
allotted quota of sugar, and he accordingly gives A. tlie oflicial évidence of 
such exportation in the form of a voucher or certiflcate, as above described; 
and this, under the opération of the Russian law and régulations, authorizes 
A. to sell in the home market, at a taxof 1.75 rubles per pood, an équivalent 
iwtion of.the sugar produced by him (A.) in excess of his quota. One of 
f ne purposes of thèse transfers is expressly stated to be 'ta order to facili- 
tât» the exportation of the surplus to. foreign countries.' Sections 39, 40. 

"The character and value of thèse certiflcates are further explained in the 
following extracts from, the stipulated agreement of facts in this case: 

" '(VI.) That, upon the exportation of said sugar from Russia, the Russian 
government, under its laws and régulations, released said sugar from said 
tax of 1.75 rubles, either by a refund of the tax, or a cancellation of indebt- 
edness, or otherwise. 

" '(VII.) That, in addition to remitting said excise tax, the government 
issued to the exporter a certiflcate certifyingithat he had exported such a 
quantity of so-called free sugar. The said certiflcate and such certiflcates 
for free sugar hâve a substantial market value, and are transférable, and 
the priée thereof ls usually determined by the différence existing at the time 
between the priée obtainable for the sugar on the home market and the 
priée obtainable abroad. 

" '(VIII.) That said certiflcates are sold to and used by sugar manu-, 
facturera or reflners, who are thereby enabled to transfer from their "free 
reserve or free surplus" to their "free sugar" an amount of sugar equal to 
the amount shown by said certiflcates- to. hâve been exported, which amount 
may then be sold for domestic consumption on paying the ordinary tax of 
1.75 rubles per pood (to which free sugar is regularly subject).' 

"The following stateinent on this subject is made in the report of the 
American consul to the treasury départaient, and which was admitted in 
évidence at the hearing: 

" 'On shipment abroad of sugar which cannot be placed on the home 
market withoùt the payment of additional excise, the latter — i. e., the 
excise — is guarantied by approved securities, and for this sugar a certiflcate 
is given to the effect that the same has been manufactured at such a fac- 
tory in such a year and figures in the category of "free reserve," and is being 
sent abroad through such custom house. When thereafter this sugar arrives 
at the custom house and has been shipped abroad, the customs authorities 
make an indorsement on the certiflcate and also issue to the shipper quit- 
tances, which are accepted in lieu of payment of the excise computed as 
being due on that sugar. The manufacturer présents this certiflcate to the 
local excise administration, which sets the securities free which were de- 
posited when the sugar was being removed from the factory. To avoid 
the necessity of giving securities as guaranty for additional excise, and, in 
gênerai, for the gi'eater freedom in business transactions, the manufacturer 
is granted the right to export abroad "free sugar," — i. e., that on which no 
additional excise is payable. For such sugar, on its being taken from the 
factory, a certiflcate is given, on which is written "Free Sugar." When 
thereafter the sugar is exported abroad, and an indorsement is made on the 
customs certiflcate/ then, on présentation of this certiflcate to the local 
excise inspection, the latter transfers to the "free sugar" an equal quantity 
from the "free reserve." It is, of course, understood that on the exportation 
abroad of free sugar the customs authorities. also issue quittances, which 
are valid in lieu. -of payment of excise on sugar. It ls permitted to export 
free sugar abroad, not only for the purpose of liberating for admission to 
the home market the "free reserve" of any one factory, but also of any 
other factory. For this purpose the owners of the fact ries who enter 
among themselves into such an agreement must notify their local excise 
officiais, and thèse in turn must notify each other. That factory which de- 
airea to «xport abroad its free sugar, say 5,000 poods, for the account of 
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another factory indicated by it, asks for the transfer In its factory and 
excise books of 5,000 poods from the category of "free sugar" to tue category 
of "free reserve" in order that from the category of the "free reserve" of 
the other manufacturer 5,000 poods may also be transferred to the category 
of "free sugar." The other manufacturer hands in a notice for the libéra- 
tion of 5,000 poods of the free reserve from the additional excise and its 
transfer to the category of free sugar, in view of the fact that in its place 
5,000 poods of the free sugar hâve been transferred to the free reserve of 
the first manufacturer. Consequently the first manufacturer ceded to the 
second his right of placing on the home market 5,000 poods, which he can 
dow only sell abroad or pass out into the home market after payment over 
and above the excise of the additional excise of 1.75 rubles per pood. As 
the first and second methods of disposing of this sugar are less advantageous 
than placing the article on the home market as free sugar, the manufacturer 
who ceded his right receives from the manufacturer who acquired the right 
the price per pood agreed upon between them, which is usually determined 
by the différence existing at the moment between the price obtainable for 
the sugar and on the home market and the price obtainable by sale abroad. 
This is what is termed a "transfer." Dépendent upon the fluctuations in 
price of sand sugar in Russia and abroad, the price of thèse transfers also 
varies. Therefore, the person who sells the transfer (the right of issue into 
the home market) charges several kopecks more than the différence men- 
tioned above. This is done on account of the risk that is taken that sugar 
priées abroad may fall, and also for the trouble involved in exporting, etc. 
Example: Price of sand sugar at a station in the south western région: (a) 
For the home market, Es. 4.25 per pood, or, without excise, Es. 2.50; (b) for 
abroad, Rs. 1.25. Consequently the différence or value of transfer is Rs. 
1.25; but in that case, for the reasons given, Rs. 1.28 to Rs. 1.30 is paid 
•for the transfer. * * • For example, four sugar factories far away from 
the shipping port hâve to export 50,000 poods each, or in ail 200,000 poods. 
Another factory situated near a shipping port, to which the freight is 
cheaper, and with the demand for sugar not great, flnds it more profitable 
to export its entire output (250.000 poods), and receives export certiflcates 
for this quantity. Thèse certiticates are given to the owners of the four 
factories mentioned, and thèse in turn deliver 200,000 poods of sugar, which 
can be sold on the home market whenever the owner pleases. It should 
hâve been stated that certiflcates to the extent of 200,000 poods are ex- 
changed for the sanie quantity of sugar, and not 250,000 poods. Thèse cer- 
tiflcates can be sold to a bank, or to a speculator who has engagea to de- 
liver sugar at the port abroad to which the sugar was shipped. The govern- 
ment also takes thèse certiflcates in payment of excise at par; 1. e., 1 ruble 
75 kopecks a pood.' 

"The natural resuit of the Russian laws governing the sugar industry is 
the accumulation of a large surplus of sugar, and the disposai of such sur- 
plus has proved a problem of no small difficulty. Much of it lias necessarily 
gone abroad for export, even at a 1; ss to the manufacturera. It is man- 
ifest from the foregoing considérations that the exporter of sugar from the 
Russian empire, under the provisions of the Russian laws already mentioned, 
as enforced by the régulations of the minister of finance, receives a valuable 
bonus through the opération of such laws and régulations, and that this 
bonus accrues to him upon the exportation of his sugar. The export cer- 
tiflcates or vouchers, to which we hâve referred, are only the légal évi- 
dence of this valuable privilège or grant conferred by the govemment, with- 
out whose authority such transfers of sugar would be valueless and of no 
effect. Our conclusion, therefore, is that a bounty or grant, within the 
meaning of section 5 of our tariff act, has been paid or bestowed by the 
Russian govemment upon the exporta tin of this sugar, so as to work a 
beneflt or advantage to the Russian sugar exporter, as follows: First. Upon 
the exportation of the sugar, the govemment remitted or refunded the excise 
tax due thereon, or otherwise canceled the indebtedness of the sugar 
manufacturer, so that he was enabled to place his product upon the market 
, free from the burden of either the regular or additional excise tax. Second. 
The certificate which the govemment issued to him upon the exportation 
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of his sugar had a eubstantial market value, and was transférable, and 
operated as a premium, grant, bonus, or reward. Looked at from the 
Eussian standpoint, thèse advantages might, perhaps, be described as a 
bounty on production; but (in tbe language of tbe circuit court of appeals in 
the Hills Bros. Oo. Case, supra), 'from the standpoint of otber countries,' they 
become a bounty or grant on exportation. It will be observed, too, tliat in 
tbe Hills Bros. Co. Case it was the fact alone of the remission of the excise 
tax by tbe Dutch government which brought into opération the bounty re- 
ceived by the sugar makers. In other words, it created it; for without such 
remission there wbuld hâve been no bounty. It is immaterlal, we may add, 
whether the priée obtained for the exported sugar reaped a profit or inflicted 
a loss upon the manufacturer or producer. The simple inquiry is whether, 
at wbatever priée he may hâve sold it, be received a bounty or grant of pe- 
cuniary value, upon its exportation by reason of and through the opération 
of the System of laws of the Eussian empire designed for the régulation of 
the sugar industry, both for home consumption and exportation. 

"There is nothing in the décision of the circuit court of appeals in the 
case of U. S. v. Hills Bros. Oo., supra, which, in our judgment, conflicts in 
any manner with the conclusions we bave reaehed in this case. On the 
contrary, the reasoning of the court is strcngly confirmatory of tbe views 
we hâve expressed. That décision, it may be noted, reversed the décision 
of the circuit court holding that the bounty paid by Holland was a bounty 
on production (99 Fed. 425), and afflrmed the décision of this board, which 
held it to be a bounty on exportation. In re Hills Bros. Co., G. A., 4261. 
In examining the mass of évidence introduced in this case, and in constru- 
lng the Eussian laws and régulations, we bave borne carefully in mind the 
principle laid down by Mr. Justice Miller in Henderson v. Mayor, 92 U. S. 
259, 268, 23 L. Ed. 543, 547, that 'in whatever language a statute may be 
framed, Its purpose must be determined by its natural and reasonable effect," 

"Testing the Eussian sugar laws by this standard, and giving to the im- 
porter the beneflt of every reasonable doubt as to the construction of the 
law, we are impelled to the conclusion that the Eussian sugar statutes and 
régulations operate to pay or bestow a bounty or grant, directly or indirectly, 
upon the exportation of sugar. The protest is overruled, and the décision 
of the collecter is afflrmed." 

The decree appealed from is affirmed. 



FIDELITY TRUST CO. v. McCLAIN. 

(Circuit Court, E. D. Pennsylvania. February 1, 1902.) 

No. 7. 

Internai Revenue — Passage of Legacies — Intervening Estâtes. 

Prior to the passage of the revenue act of 1898, providing for a tax 
on legacies or distributive shares arising from Personal property passing, 
after the passage of the act, from any person possessed of such prop- 
erty, by will or otherwise, a testator died leaving a will giving real and 
pers nal property to bis wife for her life, with reinainder to his children 
named in the will, with a power to the wife to direct by her will the 
respective shares to be received by such children. Testator's wife died 
after the passage of the revenue act, leaving a will in which, pursuant 
to the power given by her husband's will, she made division of the 
estate among his children. Belê that, notwithstanding the wife's inter- 
vening estate, the legacies passed to the children by virtue of the will 
of their father, who was tbe person possessed, within the meaning of 
the statute, and hence such legacies were not subject to the tax thereby 
imposed. 

8amb — Person Holding Intervening Estate— Power to Apportion. 

The wife's power to direct the respective shares to be received by tbe 
children did not prevent the legacies from passing to them by their 
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father's will, since the legacies as created and fixed by the will of the 
fatlier could not be changea by that of the wife, but merely ascertalned 
or upportioned. 

At Law. Action to recpver United States internai revenue taxes 
alleged to hâve been unlawfully assessed by the défendant as collect- 
er. The défendant demurred to the plaintififs statement. 

John Marshall Gest, for plaintifï. 

J. Whitaker Thompson, Asst. U. S. Atty., and Jas. B. Holland, 
for défendant. 

ARCHBALD, District Judge. 1 The plaintifï déclares for internai 
revenue taxes assessed by the défendant on certain legacies, and paid 
by it under protest. The facts set out in the déclaration, to which the 
défendant has demurred, are about as follows: George H. Cros- 
man died May 28, 1882, leaving a widow and four children, and the 
issue of two others, who were dead. By his will, which was probated 
June 6th following, after one or two spécifie bequests, he gave to his 
wife, Hannah B. Crosman, the rents, issues, and profits on ail the 
residue of his estate, real and personal, for life, and upon her death 
he provided that: 

"After the terinination of the entlre life interest hereinbefore given to 
my wife, I do give, devise, and beqneath to my six children, or their issue, 
as the case may be, in regard to any who may be deceased at tbe time of 
the death of my wife, namely, George, Héron, and Mary Crusman, and 
Margaret Phillips, and the issue of my deceased sons, Frederick and Alex- 
ander Crosman, ail the rest, residue, and remainder of my whole estate, 
reaï and personal, in such manner, shares, and proportion, however, as she, 
my said wife, Hannah B. Crosman, by her last will and testament, shall 
order, direct, limit, and appoint And in case she, my said wife, should 
not, by any such will and testament, order, direct, limit, and appoint the 
respective shares and pn portions of my said children or their issue, or the 
manner in which they shall be held, then the said rest, residue, and re- 
mainder of my estate, after the death of my said wife, shall be equally 
divideû, share and share alike, among my children. their heirs and repré- 
sentatives; the issue of my deceased child or children taking, however, 
and only receiving, such part or shares thereof as his, her, or their de- 
ceased parent would hâve had and taken if living." 

He also appointed his wife executrix. Mrs. Crosman lived until 
December 28, 1898, and then died, leaving a will, in which, in exécu- 
tion of the power of appointment given her by her husband, she 
directed that to the actual amount of his estate should be added the 
advancements made by him to his children in his lifetime, the whole 
to be then divided into six equal shares, each share being charged 
with the advancements made to the child to whom it was to go, one 
such share being given to each of the four children, George H. Cros- 
man, J. Héron Crosman, Margaret C. Phillips, and Mary C. Thorn- 
ton, and one share to her executors in trust for the children of 
Alexander F. Crosman, deceased, and another in trust for her 
granddaughter Frederika J. Crosman, daughter of Frederick E. 
Crosman, deceased. 

After the death of Mrs. Crosman, the Fidelity Trust Company, as 
her executor, filed an account for her as executrix of her husband, 

i Specially assignée!. 
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upon which the orphans' court of Philadelphia made distribution in 
accordance with the directions given by her will, and upon the 
legacies so ascertained the collector levied the tax claimed. The 
question is whether they were subject to it, and this dépends on when 
the legacies passed, — if by the will of the father, then, as that long 
antedated the passage of the revenue act of 1898, they were not so 
taxable ; but if by the will of the mother, in December, 1898, then 
they were. 

That it is the passage of the legacy, and not the time of its vesting, 
which détermines whether it is subject to a tax, is clearly pointed out 
in McClain v. Pennsylvania Co., 47 C. C. A. 529, 108 Fed. 618; and 
the same case décides that "the person possessed," within the mean- 
ing of the statute, is the décèdent from whose estate the legacy 
really cornes, and not the one to whom it may hâve been given by 
him intermediately in charge or trust for such beneficiary. This case, 
in efïect, disposes of the question now in controversy. The présent 
legatees take from their father, and by virtue of his will, notwithstand- 
ing that the mother was given the power to détermine the amount to 
which they should be relatively entitled. It is their father's estate 
that is distributed to them, and not their mother's. Neither can she 
be regarded as the person possessed because she had a précèdent 
life interest, and theirs is an interest in remainder after her. The 
relative rfghts of their mother and themselves were fixed by the will 
of the father, and both passed from him to them thereby. They 
took nothing from their mother; they simply took after her. The 
corpus of the estate was indeed passed on to them from her after 
she was through with it, but it was passed simply in continuation of 
its original passage from their father, who was clearly the person 
possessed, within the meaning of the act. In no sensé are they the 
legatees of their mother, while they are the direct legatees and 
beneficiaries of their father» having been actually named by him in 
his will. 

It adds nothing to the argument in favor of the tax that the extent 
of the children's interest was left to be determined by Mrs. Crosman 
if she so desired. The exercise of this power did not extend to the 
naming of the persbns who were to take. They were fixed by the will 
of the father, and could not be changed. Wickersham v. Savage, 58 
Pa. 365. She simply had authority to décide what should be the 
share of each. The legatees were not created by her will; they are 
merely ascertained by it. 

In Com, v. Duffield, 12 Pa. 277, the testator, a résident of Mary- 
land, left a fund to his executors in trust, to pay the income to his 
sister for life, and empowered her to dispose of one-half of the 
principal at her death. She executed the power by a bequest to her 
nièce, and the question came up, on the probate of her will in Penn- 
sylvania, whether a collatéral inheritance tax was due on the fund 
so passing, and it was held that it was not. "An appointée," says 
Gibson, Ç. J., "dérives title immediately from the donor of the 
power, by the instrument in which it was created, and consequently 
not under, but paramount to, the appointer by whom it was ex- 
ecuted." The case of Com. v. Williams' Ex'rs, 13 Pa. 29, is quite 
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similar. A testator devised real and personal estate in trust for his 
daughter for life, and after lier dealh for the use of such persons 
as she by will should appoint, and it was held that the estate passed 
to lier appointées, not by virtue of lier will, but by lhat of lier 
father, she having a mère power to designate. This was a tax case 
also, and the question when the estate passed was directly in issue ; 
for, if it went by the will of the daughter, as the beneficiaries were 
collatéral it was subject to a collatéral inheritance tax, while if they 
took from the original testator they were lineal descendants, and 
it was not. Both thèse cases go further than is necessary to meet 
the one in hand, for hère we hâve the parties who are to take, di- 
rectly established by the original will, and only the extent of their 
taking to be determined by the donor of the power, while in each 
of those cited the fixing of the beneficiaries was also left open, and 
yet the estate was held to pass at the death of the first testator. 

The English cases on the subject are instructive. By the rule 
which there prevails, as a gênerai power of appointment enables 
the donor of the power to dispose of the property in his own favor 
it is regarded as in effect a part of his estate, and it might therefore 
be supposed that an interest which is created by the exercise of 
such a power would be held to hâve been derived from it. But 
such is not the case. In Braybrooke v. Attorney General, g H. L. 
Cas. 182, it was decided that the interest wàs derived, not from the 
person exercising the power, but from the one who created it. This 
was followed in Re Barker, 7 Hurl. & N. 109, where the facts were 
as follows: A testator died in 1850, devising his estate to his wife 
for life, and after her death on such further trusts as she by will 
might appoint. The wife died in 1859, devising the estate to the 
testator's nièce. In the meantime the act of 16 & 17 Vict. c. 51, had 
been passed, imposing a succession tax on "every past or future 
disposition of property by reason whereof any person has or shall 
become beneficially entitled to any property or the income thereof, 
upon the death of any person dying after the time appointed for 
the commencement of the act," but varying it according to rela- 
rionship, and the question came up as to the rate to be paid. If 
the estate which the nièce took was to be regarded as derived from 
the appointment of the wife, they being strangers in blood, the duty 
would be 10 per cent., but if from the husband, who created the 
power, it was but 3 per cent., and it was held taxable only at the 
latter rate. Attorney General v. Pickard, 3 Mees. & W. 552, is 
to the same effect, Lord Abinger declaring that "nothing can be 
better settled than the gênerai rule that interests created by the 
exécution of a power take effect precisely in the same manner as 
if created by the instrument which gives the power" ; and this be- 
ing made the basis of determining the succession tax there decided 
to be due. In re Lovelace's Settlement, 4 De Gex & J. 340, is the 
same way, and, after a review of ail the cases, the doctrine was 
again asserted in Attorney General v. Mitchell, 6 Q. B. Div. 548. 
So, in Emmons v. Shaw, 171 Mass. 410, 50 N. E. 1033, it was held 
that the donor of a power, rather than the donee, must be regarded 
as the décèdent whose estate is Habit» to taxation under the act im- 
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posïng a tax upon legacies and successions, and thïs was followed in 
Balch v. Shaw, 174 Mass. 144, 54 N. E. 490. A similar ruling is 
aîso to be found in Re Stuart, 131 N. Y. 274, 30 N. E. 184, 14 E. R. 
A. 836. 

Not only on principle, therefore, but by authority, there seems 
no escape from the conclusion that the legacies in the présent instance 
passed by virtue of the will of George Crossman, the original tes- 
tator, in 1882, and not by that of his wife, Hannah, and that they 
v^ere not, therefore, liable to the tax which the plaintiff, as executor, 
has been compelled to pay. There are no facts in dispute, the point 
of law involved being the only matter in controversy, and, this being 
found against the défendant, the case is in shape for final disposi- 
tion, the right of the plaintiff to recover being sustained. 

Eet judgment be entered on the demurrer in favor of the plaintif! 
for the taxes declared upon, with interest and costs. 



FOOT v. BUCHANAN, United States MJarshaL 
(Circuit Court, N. D. Mississippi, W. D. January 14, 1902.) 

L Witnesses — Evidence — Incriminatino — Protection— Constitution — Stat- 
uts. 

Under the flfth aniendment of the constitution of the United States, 
providing that no person shall be compelled in any criminal case to be 
a witness against himself, a witness before the grand jury cannot be 
required to answer as to his participation in, and knowledge of, a com- 
bination to regulate and control the priée of cotton seed and the product 
and price of oil throughout certain states, in violation of the act to 
protect trade and commerce against unlawful restreints and monopo- 
lies (26 Stat. 209), notwithstanding Kev. St. § 860, providing that no évi- 
dence obtained from a witness by means of a judicial proceeding shall 
be given in évidence or in any manner used against him in any court 
in any criminal proceeding, sinee such section does not exempt the wit- 
ness from prosecution for the offense which may be disclosed by his 
testimony. 

%. Bame — Inteiîstate Commerce Act — Violation — Witness — Exemption 
from Prosecution — Unlawful Monopolies — Prohibition — Applica- 

BIL1TT OF ExEMPTrON. 

Act Cong. Feb. 11, 1893 (27 Stat. 443), providing that no person shall 
be excused from testifying in a proceeding growing out of an alleged 
violation of an act to regulate Interstate Commerce, approved February 
4, 1887, on the ground that his testimony will tend to incrimiuate 
him, and that no person shall be prosecuted, etc., on account of any- 
thing concerning which he may testify in such proceeding, applies only 
to proceedings connected with the act of February 4, 1887, and does not 
apply to a prosecution for violation of the act to protect trade and com- 
merce against unlawful restraints and monopolies (26 Stat 209), so as 
to abrogate In relation thereto Const. U. S. Amend. 5, providing that 
no person shall be compelled In a criminal case to be a witness against 
himself. 

& Same— Question for Judqe. 

Where a witness claims that the answer to a question will tend to ln- 
criminate him, it is not for the witness, but for the judge, to décide 
whether, under ail the circumstances, such might be the effect, and the 
witness entitled to the privilège of silence. 

4 Same— Nature of Testimony. 

Where a person has already been indicted for an offense about which 
be is to be examined as a witness, and the questions asked him tend 
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to connect hlrn with such offense, the testimony sought ls within the 
inhibition of Const. U. S. Amend. 5, providing that no person sliall be 
compelled in any criminal case to be a witness against hiinself. 
6. Samb — Assurance of Safbtt— 1ïelinq.uishment of Privilège. 

Where a witness before a grand jury déclines to answer certain ques- 
tions, and is taken before the judge, who assures him that ne can safely 
answer, as bis testimony cannot be used against him, ne is not compelled 
by such assurance to relinquish his constitutional privilège, where the 
answer may tend to criminate him. 

6. SAME — CONTBMPT — COMMITMRNT — IÎABEAS CORPUS— RELIEF. 

Where a witness is committed for contempt in refusing to answer ail 
of a séries of questions, for the reason that the answers would tend to 
criminate him, and some of the answers would hâve that tendency, 
ne should not be denied relief on habeas corpus because some of the 
questions might be safely answered. 

Habeas Corpus. 

Lawrence Foot was subpœnaed as a witness before the grand jury for the 
district court of the United States for the Western division of the Northern 
district, of Mississippi. He was sworn and examined in relation to violations 
of an act of congress approved July 2, 1890, entitled "An act to protect trade 
and -commerce against unlawful restraints and monopolies" (26 Stat. 209). 
This act is intended to suppress conspiracies or trusts in restraint of trade, 
and it provides that every person who shall violate its provisions shall, on 
conviction, be punished by fine not exceeding $5,000, or by imprisonment 
not exceeding one year, or both, in the discrétion of the court. The as- 
sistant United States attorney propounded to the witness a number of ques- 
tions, among which were the following: 

"State whether or not you attended any meeting, called either at Memphis 
or New Orléans or Meridian or elsewhere, in the early part of this fall, or 
at any time within the past eighteen months, to discuss flxing a priée upon 
cotton seed, or the products of cotton seed? 

"Has your mill, or any other, to your knowledge, contributed anything to 
the sélection of a committee whose duty it is to see that the various mills 
in the states of Mississippi, Louisiana, and Tennessee keep up a uniform 
rate on cotton seed and its products? 

"If your mill should immediately advance the price of cotton seed, or 
lower the price of products, would you be subject to any sort of forfeiture, 
censure, or supervision from any source whatever? 

"Is there any sort of understanding existing between the mills in Missis- 
sippi, Tennessee, or Louisiana, either written or verbal, by which the various 
mills are to be allowed to press a certain amount of seed; and, in the event 
any greater amount is pressed by any mill, is there any obligation on the 
part of such mill to account for the same to any committee whose duty it 
is to look after such matters? 

"Is it not a fact that within the past six months one oil mill will not in- 
vade what is known as the 'territory' of another oil mill to purchase seed; 
and is it not a fact that ail the mills in a certain territory bave an agreement 
Whereby each day, or every few days, they communicate with each other 
over the téléphone, by letter, or otherwise, and inform each other what they 
are paying for seed, or what they intend to pay next day or next week, and 
by virtue of such communications or agreements do not ail the mills pay 
the same price for seed and sell ail products within such territory at the 
same price, and has this not been the practice this fall? 

"During the past six months has there existed an agreement between the 
oil mills of Memphis, or those of Mississippi, Tennessee, and Louisiana, that 
you will ail be governed, in purchasing cotton seed and selling the products 
thereof, by the Memphis or New Orléans market, and do you strictly adhère 
to said agreement?" 

The witness refused to answer thèse questions, and gave as the reason 
for his refusai that "in answering the questions he would criminate himself, 
and put the government in possession of information as to the détails aï 
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said alleged combine and agreement, and the names of parties and wit- 
aesses, which might supply the means of convicting him of the saine of- 
fense." For this refusai to answer, on report of the grand jury, the witness 
was carried before the district court, where he repeated his reasons for de- 
ciining to answer. The court required the witness to return to the grand 
Jury and answer the questions, and, on his refusai to obey the order of 
the court and answer the questions, he was committed to jail, "there to re- 
main from day to day and term to term of this court until he shall answer 
said interrogatories, or be otherwise discharged by due course of law." 
Being in the custody of the United States marshal for the Northern district 
of Mississippi under this order of the court, he filed a pétition for the writ 
of habeas corpus. The pétition allèges the facts whieh hâve been stated, 
and also, on information and belief, that the petitioner "at the time of his 
refusai to answer the questions propounded to him by the grand jury afore- 
said, and at the présent time, stands indicted in the district court of the 
United States at Jackson, Mississippi, for the same identical offense which 
the grand jury was seeking to investigate in propounding the questions 
aforesaid to your relator." The writ was issued, and the return of the 
marshal shows that the petitioner was held under the said order of the 
court The United States attorney, who, by order of the judge granting the 
writ, was notiiied of the proceedings, filed the following addition to the 
marshal's return: "We admit that the questions in the pétition were asked, 
but deny that the défendant is entitled to the relief sought, and state the 
facts to be that the défendant was assured by the court that no information 
given by him in answer to the questions would or could be used against him 
in any prosecution in any United States court in this state. And we deny 
that the défendant knew of any indictment against him at the time the 
questions wére asked, etc., but admit that he was under indictment." 

A. K. Foot and James Stone (J. C. Wilson, on the brief), for pe- 
titioner. 
M. A. Montgomery, U. S. Atty., for respondent. 

SHEIvBY, Circuit Judge (after stating the case as above). i. It 
is a rule of the common law that a witness will not be compelled 
to answer any question, the reply to which would supply évidence 
by which he could be convicted of a criminal offense. This doc- 
trine was firmly implanted in the common law of Great Britain and 
of the colonies long before the adoption of the constitution of 
the United States. The principle is held so sacred in this country 
that it is embodied in the respective constitutions of ail the states, 
as well as in the fédéral constitution. The principle, as applied to 
this case, is found in the fïfth amendment to the constitution : "No 
person shall be compelled in any criminal case to be a witness against 
himself." The question hère is, does this provision protect the pe- 
titioner in declining to answer the questions propounded to him? 
The gênerai power of the court to punish a witness for contempt 
who refuses to answer is unquestioned. But that power is limited 
by the language quoted from the constitution. Any exercise of ju- 
risdiction or power violative of this provision is void, and the wit- 
ness imprisoned by an order made in excess of the court's authority 
is entitled to be discharged on the writ of habeas corpus. Ex parte 
Fisk, 113 U. S. 713, S Sup. Ct. 724, 28 L. Ed. 1117; Rev. St. § 
752. Was the order of the district court requiring the petitioner 
to answer thèse questions, and committing him for his refusai to 
answer, in excess of the court's authority? 

In 1890 Charles Counselman was subpœnaed before the United 
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States grand jury for the Northern district of Illinois which was 
engaged in investigating alleged violations of an act to regulate 
commerce, approved February 4, 1887 (24 Stat. 379). Questions 
were propounded to him, the answers to which would tend to crim- 
inate him. He declined to answer, and was carried before the court. 
The court held (Judge Gresham presiding) that section 860 of the 
Revised Statutes of the United States provided that no évidence ob- 
tained from a witness by means of a judicial proceeding shall be 
given in évidence, or in any manner used against him, in any court 
of the United States, in any criminal proceeding, and that he was 
fully protected by this statute ; that therefore he should be required 
to answer. It was held, in view of this statute (Rev St. § 860), 
that the witness could not claim the privilège of silence under the 
fifth amendment of the constitution. Counselman's pétition seeking 
to be discharged on habeas corpus was dismissed, and he was re- 
manded to the custody of the marshal. In re Counselman (C. C.) 
44 Fed. 268. Counselman took an appeal to the suprême court. 
The décision of the lower court was reversed. The suprême court 
held that the witness could not be required to answer. Referring 
to section 860, the suprême court said: 

"It could not and would not prevent the use of his testimony to search 
out other testimony to be used In évidence against him or his property in 
a criminal proceeding in such court. It could not prevent the obtaining and 
the use of witnesses and évidence which would be attributable directly to 
the testimony he might give under compulsion, and on which he inight be 
convicted, when otherwise, and tf he had refused to answer, he could not 
possibly hâve been convicted." And again: "We are clearly of opinion that 
no statute which leaves the party or witness subject to prosecution after 
he answers the criminating question put to him can hâve the effect of sup- 
planting the privilège conferred by the constitution of the United States. 
Section 860 of the Revised Statutes does not supply a complète protection 
from ail the périls against which the constitutional prohibition was designed 
to guard, and is not a full substitute for that prohibition. In view of the 
constitutional provision, a statutory enactment, to be valid, must afford ab- 
solute immunity against future prosecutions for the offense to which the 
question relates." The court concluded: "From a considération of the 
language of the constitutional provision, and of ail the authorities referred 
to, we are clearly of opinion that the appellant was entitled to refuse, as 
he did, to answer." Counselman v. Hitchcock, 142 U. S. 547, 504-585/12 
Sup. Ct 195, 198-207, 35 L. Ed. 1110, 1114-1122. 

By the unanimous judgment of the suprême court the appellant, 
Counselman, was discharged from custody. 

That case seems conclusive of the case at bar. But the learned dis- 
trict attorney contends that "the case of Brown v. Walker, 161 U. 
S. 591, 16 Sup. Ct. 644, 40 U. Ed. 819, is virtually a repeal of the 
case of Counselman v. Hitchcock." Is that contention true? After 
the opinion in Counselman v. Hitchcock was rendered, the con- 
gress passed an act, approved February 11, 1893, to give immunity 
to witnesses in certain cases. It provides, in brief, that no person 
shall be excused from testifying in interstate commerce actions, or 
from producing books, papers, contracts, etc., before the interstate 
commerce commission, or in any cause or proceeding, criminal or 
otherwise, based upon or growing out of any alleged violation of 
the act of congress entitled "An act to regulate commerce," ap- 
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proved February 4, 1887, on the ground or for the reason that the 
testimony or évidence required of him would tend to criminate him 
or subject him to a penalty or forfeiture, and that no person shall 
be prosecuted or subjected to any penalty or forfeiture on account 
of any transaction, matter, or tîiing concerning which he may tes- 
tify or produce évidence before said commission, or in obédience to 
its subpcena, or in any such case or proceeding. 27 Stat. 443. The 
suprême court having decided that section 860 of the Revised Stat- 
utes did not confer complète indemnity on witnesses, this act was 
evidently passed to confer such indemnity in the cases to which it 
refers. The act lias no application to the case at bar. It is con- 
fined by its terms to proceedings connected with "An act to reg- 
ulate commerce," approved February 4, 1887, and amendments there- 
to. The petitioner in the case at bar was examined before the grand 
jury in référence to offenses under "An act to protect trade and 
commerce against unlawful restraints and monopolies," approved 
July 2, 1890 (26 Stat. 209 ; 1 Supp. Rev. St. p. 762). In the case of 
Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819, 
cited by the district attorney, the court construed the act of Feb- 
ruary 11, 1893 (27 Stat. 443). The court held (four of the justices dis- 
senting) that the act affords absolute immunity to the witness in 
the cases to which the act relates against prosecution, state or féd- 
éral, for the offense about which the witness is examined, and de- 
prives the witness of his constitutional right to refuse to answer. 
This act, as we hâve said, by its terms is confined to a certain 
class of cases, and has no application to the case at bar. There is 
no statute applicable to the case at bar which tends to protect the 
witness, except section 860 of the Revised Statutes, and that has 
been held by the suprême court not to afford the protection fur- 
nished by the constitution. The principle established by the décision 
in Counselman v. Hitchcock, so far as it is applicable to the case 
at bar, is unaffected by the opinion of the court in Brown v. Walker. 
The resuit of the two cases is (1) that since the statute of February 
11, 1893 (27 Stat. 443), parties or witnesses in cases or proceedings 
under the act of February 4, 1887 ( 2 4 Stat. 379), to regulate com- 
merce, and amendments thereto, may be required to answer ques- 
tions that tend to criminate the witness or party; but (2) witnesses 
or parties in other cases may not be required to answer criminat- 
ing questions, because section 860 of the Revised Statutes does not 
afford complète indemnity to the witness or party. The first resuit 
is established by a bare majority in Brown v. Walker. The second 
proposition is established without dissent in Counselman v. Hitch- 
cock. 

2. It is true that the witness cannot avoid answering questions 
upon his mère statement that his answers to them will tend to 
criminate him. It is for the judge to décide whether his answer will 
reasonably hâve such tendency, or whether it will furnish an élément 
or link in the chain of évidence necessary to convict him. In de- 
termining whether or not the witness is entitled to the privilège of 
silence, the court may look at ail of the circumstances of the case, 
and détermine whether or not there is reasonable ground to appre- 
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hend danger to the witness from his being compelled to testify. If 
the fact that the witness is in danger appears, great latitude should 
then be allowed to him in judging for himself of the effect of any 
particular question. A question which might appear at first a very 
slight and innocent one might, by establishing a link in a chain of 
évidence, become the means of convicting the witness. Ex parte 
Irvine (C. C.) 74 Fed. 954. In the case at bar it appears that the 
défendant was already indicted for the offense about which he was 
examined, and the questions tended to connect him with the offense 
for which he is indicted. There can be no doubt that under such 
circumstances, when the questions are such as seek to connect him 
with the crime under investigation, the court will not require him to 
answer them. 

3. It is set up in the answer filed by the district attorney that the 
petitioner, when carried before the court upon his failure to answer 
questions before the grand jury, was assured by the court that no 
information given by him in his answers to the questions would or 
could be used against him in any prosecution in any court of the 
United States. The petitioner could not be required to waive his 
constitutional privilège upon such an assurance by the court. He 
has a right to stand upon his constitutional privilège, notwithstand- 
ing such assurance, and to remain silent whenever any question is 
asked, the answer to which may tend to criminate him. Temple v. 
Com., 75 Va. 892 

4. It is argued by the district attorney that some of the questions 
asked (we hâve not stated them ail) could hâve been answered with- 
out endangering petitioner, and that, if any one of them did not call 
for a criminating answer, he is not entitled to relief. We cannot ac- 
eept that view. He was carried before the court, and the court re- 
quired him to answer ail of the questions. He is under cominitment 
for refusai to answer ail. It was one examination, relating to one 
subject, and the questions culminated in an effort to show the witness' 
eonnection with the misdemeanor charged. Where there is a séries 
«f questions, the examiner cannot "pick out one, and say, if that be 
put, the answer will not criminate him." If it is one step having a 
tendency to criminate him, he is not compelled to answer. People 
v. Mather, 4 Wend. 230, 254; Paxton v. Douglas, 16 Ves. 240, 243. 

The act to protect trade and commerce against unlawful restraints 
and monopolies is the law of the land, and should be enforced. We 
would make no order that would tend to obstruct its proper enforce- 
ment. It confers jurisdiction on the United States courts, and pro- 
vides a remedy in a civil action "by way of pétition setting forth the 
ease, and praying that such violation shall be enjoined or otherwise 
prohibited." 26 Stat. 209, § 4. This provision does not prevent the 
criminal prosecution of those guilty of its violation. But the pro- 
cédure against violators of the act must conform to law. The penal- 
ties of fine and imprisonment provided by the act may be imposed by 
the same procédure sustained by the same kind of évidence, either 
direct or circumstantial, that is admissible in prosecutions for other 
misdemeànors, and it ought not to be necessary, and certainly is 
113 F.— 11 
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not permissible, to resort to methods in conflict with the constitu- 
tional rights of the citizen. 

It is ordered that the petitioner, Lawrence Foot, be discharged 
from custody. Petitioner discharged. 

PARDEE and McCORMICK, Circuit Judges, who were présent 
Ht the hearing of this case, concur in this opinion. 



STANDARD CASTER & WHEEL 00. V. CASTER SOCKET 00., Limited. 

(Circuit Court of Appeals, Sixth Circuit December 17, 1901.) 

No. 1,016. 

1. Patents— Invention— Adapting Device to New Use. 

Tne transfer of a device from one art to another does not amount to 
invention where lt performs the same function in both without any 
change of form to adapt it to the new use. 

8. Same— Making Separate Parts in Single Pièce. 

The mère making in one pièce of a device formerly made in two parts 
mechànically attached is not invention, and the exception to the gênerai 
rule must dépend upon spécial facts indicating the présence of the In- 
ventive faculty in a degree greater than the mère mechanical knowledge 
required by so simple an improvement. 

8. Same — Furniture Casteks. 

The Berkey patent, No. 318,533, for a caster socket provided with an 
interior spring made intégral with one side of the socket and from the 
same material, the purpose of which is to press against the bulbous 
head of the caster shank, and prevent it from dropping out when the 
furniture is raised from the floor, was anticipated by the Kane & Brown 
patent of 1866, which showed the same spring, except that it was made 
of a separate pièce of métal, and mechànically attached to the socket 

4. Same — Evidence op Invention — Extensive Use. 

It is only when the patentability of a device is doubtful that it» 
gênerai use may turn the scale. 
B. Same— Inpringement. 

Infringement cannot ordinarily be escaped by merely cutting in two 
a device made in one pièce, or by making intégral an article formerly 
made in two; but to render such change a défense to tbe charge of in- 
fringement spécial facts must appear to show that it is not merely 
colorable, 

5. Same— Furniture Casters. 

The Berkey & Fox patent No. 345,613, as to clalms 3, 4, 5, and 6, 
covering a track plate for furniture casters, though narrow, was not 
anticipated, shows invention, and is valid. Also held infringed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Willard Parker Butler, for appellant. 
Arthur Denison, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from a decree sustain- 
ing two patents as valid and finding infringement. Both patents be- 
long to the appellee, the Caster Socket Company, and both relate to 
improvements in furniture casters. The first patent involved was is- 
sued May 6, 1885, to Julius Berkey, and is numbered 318,533 ; the 
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second is dated July 13, 1886, is numbered 345,613, and was issued 
to Julius Berkey and Wm. R. Fox. 

1. The Berkey patent is for an improved socket for receiving the 
shank of a furniture caster, said socket being provided with a spring 
made intégral with one side of the socket, and from same material. 
The object of this intégral tongue or spring is to hold the caster 
in place so that it will not drop out when the furniture is lifted 
from the floor, but not so firmly but that it is readily removed and 
inserted. The socket is described as made in two parts, which 
when in use are put together, thus forming a socket, which may be 
driven into the opening provided for it. To better understand the 
device, we insert below certain drawings from the spécifications: 




Fig. 2 Of the drawing is a plan view of the half socket, "A," and 
Fig. 3 is a sectional view of the same on the Une X — X of Fig. 2. 
Fig. 5 is a plan view of the half of the socket without the spring 
tongue, provided with a ridge for holding the bail of the caster shank. 
Fig. 6 is a sectional view of the same half socket on line Y — Y of 
Fig. 5. Fig. 7 is a sectional view of the entire socket in position in 
the furniture with caster in place. The only claim of the patent is 
in thèse words: 

"In a caster socket, the half socket. A, proyided with a tongue, a, intégral 
with and formed of a part of the half socket. A, substantially as and for 
the purposes described." 
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The prior art shows many forms of what are known as "hold-up 
casters." The patent to Kane & Brown of February 6, i866, is be- 
yond ail question an anticipation, unless the fact that Berkey's 
spring is made intégral with one-half of his socket constitutes a 
patentable improvement. The Kane & Brown patent was for a 
socket made in two parts, each half containing a curved, flat spring 
"riveted in the inside," as described in the spécifications. This 
spring performed the same function as the intégral spring of the 
Berkey patent, and, to quote from the opinion of the court below, 
"only differs in that the tongue is mechanically attached, while the 
longue in the Berkey device is formed out of one side of the socket." 
But is the mère making in one pièce a structure which had there- 
tofore been made of two or more pièces mechanically attached in- 
vention? Or, to put it in another form, is it a patentable inven- 
tion to substitute for a riveted spring in a caster socket a spring 
made intégral with the socket? A spring, either made intégral with 
the supporting member or mechanically attached, for holding a 
pintle in place, was not new, and this the patentée concèdes on the 
face of his spécifications when he says, "I am aware that a spring 
is not broadly new for holding a pintle in place." The only ground, 
then, upon which it can be urged that Berkey has made a patent- 
able improvement over the socket and spring of Kane & Brown, 
to say nothing of a long line of caster devices not so clearly ap- 
proximating Berkey, is that Berkey has provided a spring made 
intégral with one-half of a socket, in place of a spring riveted to the 
socket. In doing this he has not taken the idea of an intégral 
spring from what counsel call the "furniture caster art," but has 
found such intégral spring in common use in other arts as a well- 
known method of seizing and holding some other part of a structure 
in place. A large number of patents hâve been filed by appellant 
for devices in which a spring tongue or spring finger is shown at- 
tached integrally to the supporting member in distinction to being 
riveted thereto. Some of thèse are in somewhat analogous arts, 
as in- watch sockets, pen and pencil sockets, candie sockets, etc. 
We need not specially consider thèse, for in the printed brief of the 
very frank counsel for the appellee it is admitted "that a spring 
tongue or a spring finger formed of the same pièce of métal as the 
body of the article, and adapted to seize and hold some other article 
placed in contact therewith, was a common thing in sheet métal 
structure." But it is said that in the "furniture caster art" such a 
spring made intégral with the caster socket is not shown, and that 
it may be invention to transfer a device from one art to another. 
For this, C. & A. Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. 
Ct. 194, 39 L. Ed. 275, is cited. But the transfer has plainly been 
made from arts where the spring was intégral with a socket, and 
where its purpose and function was precisely that to which it is 
applied in Berkey's device. No change in form has been made 
to adopt the device to a new application. No difficulties of adap- 
tion hâve had to be cleared away. Such a change from even a non- 
analogous art cannot be regarded as involving invention. The case 
m this aspect is governed by Stearns & Co. v. Russell, 29 C. C. A. 
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121, 85 Fed. 218, where Judge Taft, for this court, gave thorough 
considération to the limits of the doctrine of C. & A. Potts & Co. 
v. Creager. There a device taken frora button-making and printing- 
press machinery, for lifting and holding small articles by exhausting 
the air in hollow points, and applied in the pill-making art to hold 
pills while dipping them in a bath for the purpose of coating them 
in gélatine, was held not to involve invention. Said the court, in 
that case: 

"Hère the old use was lifting and holding paper and small articles, and 
the new was lifting and holding pills. We are of opinion that, notwith- 
standing the utility and success of the new application of the device to pill- 
dipping, the circumstances that no change or form was necessary to the new 
application, and that the functions or purposes new and old were not wholly 
différent and distinct, but were substantially the same, make this a différent 
case from Potts v. Creager and lead to a différent resuit" 

To the same effect is the décision of this court in L,. Schreiber & 
Sons Co. v. Grimm, 19 C. C. A. 67, 70, 72 Fed. 671, 674, where a 
bail and socket joint was applied in a device for furnishing an ad- 
justable seat for caster support. It was urged to be invention to 
carry the device from other arts to one in which it had not been 
used. Speaking for the court, Judge Severens said : 

"The bail and socket joint was a common construction, and was in unlver- 
Ba) use in mechanics wherever the requirenients indicated its utility. In 
this instance the requirement was for a joint between the saddle aud its 
seat, which wouid permit the saddle to rock laterally and longitudinally so 
as to permit the surface of the saddle to adjust itself to the surface of the 
casks. The ordinary hinge susceptible of only one of thèse movements 
would not answer the purpose. It would seem that it wouid be obvious to 
a mechanic fairly skilled in his business to meet the requirement by inter- 
posing the bail and socket device. Again, no new appliances are hère pro- 
vided which affect the opération of the joint. That is perfect for ail the 
functions that are required of it, and there is no new resuit substantially 
distinct in its nature. It is simply the case of an employaient for a new 
use, and nothing more, and falls within the gênerai doctrine of tiiose cases 
In which it has been so many times held that the mère extension of a well- 
known device lnto another field of usefulness, where the transfer does not 
involve the faculty of inventive genius, will not support a patent. Tucker 
v. Spalding, 13 Wall. 463, 20 L. Ed. 515; Brown v. Piper, 91 U. S. 37, 23 L. 
Ed. 200; Ansonia Brass & Copper Co. v. Electric Supply Oo., 144 U. S. 11, 12 
Sup. Ct. 601, 36 L. Ed. 327; Manufacturing Co. v. Cary, 147 T7. S. 023, 13 
Bup. Ct. 472, 37 L. Ed. 307, — where many of the previous cases are collected." 

But it is said that the mère making in one pièce a device thereto- 
fore made in two or more, which were soldered or otherwise 
mechanically attached, may involve invention. There are cases in 
which, under very spécial circumstances, such an improvement may 
show patentable invention. The case of Krementz v. S. Cottle Co., 
148 U. S. 55 6 > !3 Sup. Ct. 719, 2,7 L- Ed. 558, is relied upon as 
giving countenance to this claim. The device involved there was a 
collar button made out of one pièce of sheet métal. Such buttons 
had been theretofore made out of two or more pièces soldered to- 
gether. The improvements involved an improvement in form, 
strength, and lightness, and, being generally made of gold, an im- 
portant cheapening in the cost. The case was a very close one, 
and finally turned upon its universal adoption. The case of How- 
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ard v. Stove Works, 150 U. S. 164, 14 Sup. Ct. 68, 37 L. Ed. 1039, 
involved a patent upon a stove grate, where the alleged invention 
consisted in casting in one pièce an article which had formerly been. 
cast in two pièces and put together by nuts and bolts. This was 
held not to involve invention^ In Manufacturing Co. v. Holtzer, 
15 C. C. A. 63, 67 Fed. 907, the circuit court of appeals for the 
First circuit held that the right to improve on prior devices by mak- 
ing solid castings in lieu of attached parts is so common and uni- 
versal in the arts as to cast a heavy burden upon any one claiming 
patentability for such an improvement to show spécial reasons in 
support of his claim. The mère fact that an article made in one 
pièce instead of in two mechanically attached is more durable, and 
the cost of construction cheapened, is not in itself enough to consti- 
tute invention. That resuit the court in the last case cited said was 
"the ordinary conséquence of dispensing with joints by casting solid, 
well known in ail the arts." 

The conclusion from ail the cases must be that the mère making 
in one pièce of a device formerly made in two parts mechanically 
attached is not invention. The exception to the gênerai rule must 
dépend upon spécial facts indiçating the présence of the inventive 
faculty in a degree greater than the mère mechanical knowledge 
exhibited by so simple an improvement. Much stress has been laid 
upon the alleged large use and sale of this improved socket. The 
évidence upon this point is not very forceful in respect to this par- 
ticular invention. The sales were chiefly of a structure which in- 
cluded track plate and socket, or thèse in combination with a caster, 
the track plate and caster being the subject of other patents ; and 
it is not made plain that any more of the alleged success of the sale 
of the track plate socket was due to the socket than to the track 
plate. However this may be, we do not think the question of pat- 
entability doubtful, and it is only when the patentability of a device 
is doubtful that the gênerai use of the patented article may turn 
the scale. McClain v. Ortmayer, 141 U. S. 419, 12 Sup. Ct. 76, 
35 L. Ed. 800; Duer v. Lock Co., 149 U. S. 216, 13 Sup. Ct. 850, 
37 h. Ed. 707. 

We find it unnecessary to consider the limitations upon this pat- 
ent or the question of infringement. We are satisfied that the pat- 
ent, for the reasons stated, is invalid, and the decree upholding it 
must be reversed. 

2. The Berkey & Fox patent also relates to furniture casters. 
The inventor had several objects in view, but, so far as material to 
this suit, the object was "to provide an improved track plate for 
the anti-friction wheels, which plate serves also as a furniture pro- 
tector," and "to secure the track plate to the furniture without the 
use of screws or nails." The only question hère involved relates 
to the alleged infringement of this "track plate" of the patent. This 
track plate and its uses are thus described by the inventor as follows : 

"The tract plate, T, may be cast In the form shown or eut from sheet 
métal and then formed up. In the latter case lt would not hâve the shoulder 
shown at n In the Fig. 1. The teeth on the outer and upper edge attach the 
plate to the wood, prevent the latter from splitting, and also inslst in hold- 
ing the plate and socket together in position on the furniture. The socket. 
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c, c\ has a flange, F, on its lower end, which, when the socket is driven lnto 
position, combines with the teeth to hold the track plate firmly against the 
wood. This track plate is especially valuable when used on furuiture re- 
qulring a caster block, as a portion of the teeth engage the frame of the 
furniture and the remainder engage the block, holding it securely in place. 
When used with the common caster, without the anti-friction wheels, the 
track plate is still of service In assistlng to hold the socket more firmly in 
the wood, and in preventing the latter from splitting. On account of the 
peculiarly curved form of the track plate, as shown, It serves as a shoe, per- 
mitting the easy sliding of the furniture when the caster is temporarily re- 
moved, preventing the flange, F, from catching on the floor, and avolding 
the necesslty of chamf ering the edges of the bottom of the leg." 

We insert, for the better understanding, Figs. i, 2, and 4 from the 
drawing : 




ITl **^ 


C 
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\ 
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Fig. I ïs a vertical sectional view of the caster when inserted, 
taken on the line X — Y of Fig. 2. Fig. 2 is a front view of the 
caster, track plate, and socket attached together and removed from 
the furniture. The track plate in question is shown at T in both 
figures, and no point in either figure is hère involved which is shown 
below T. Fig. 4 is a perspective view of one part of the socket 
showing the flange, F, referred to in the claims involved hère. 
There are six claims in the patent. Those hère involved are 3, 4, 
5, and 6, which are as follows: 

"(3) In a furniture caster, the combination of a socket having a flange and 
a track plate with its central portion sufficiently depressed to recelé the 
entire flange above the lowest surface of the plate when in position, sub- 
stantially as and for the purpose described. (4) In a furniture caster, a 
track plate having the outer portion of its lower surface of the annular con- 
vex form, and the central portion of the depressed form, shown and de- 
scribed. (5) In a furniture caster, the combination of a track plate and a 
socket having a flange adapted to engage the said plate and hold the saine 
onto the furniture, substantially as described. (6) In a furniture caster, the 
combination of the track plate, T, provided wlth teeth, t, t, and the socket, 
c, c', provided wlth flange, F, the flange adapted to hold the plate securely 
agalnst the wood, and the teeth to prevent the wood from splitting, and to 
hold both more flrmly, substantially as described." 

Many earlier patents for caster track plates and sockets hâve been 
put in évidence as anticipations. They undoubtedly operate to limit 
the claims of the Berkey & Fox device to a track plate of the pe- 
culiar curved form of the one described and shown. Thus limited, 
none of the earlier devices présent either that form or the advan- 
tages pointed out by the patentées as a resuit of the form. The 
principle function of the track plate in question aside from its func- 
tion as a track for the wheels of a caster, anti-friction or not, which 
the inventor pointed out and claims as due to the "peculiar curved 
form of the track plate, as shown," is the fact that "it serves as a 
shoe," permitting the easy sliding of the furniture when the caster 
is temporarily removed, thus preventing injury to the floor, and 
also avoiding the necessity for chamfering the edges of the bottom 
of the leg. Another advantage claimed is that it is valuable when 
used on a caster block, "as a portion of the teeth engage the frame 
of the furniture and the remainder engage the block, holding it se- 
curely in place." Though narrow, we think the patent sustainable. 

The question of infringement présents peculiar difficulties. The 
défendants below made their track plate in two parts instead of one ; 
in other words, they hâve eut the track plate of the patent in two 
equal halves. But when in use the two constitute the track plate of 
the patent "having the outer portion of its lower surface of the 
annular convex form, and the central portion of the depressed form 
shown and described" in the drawings and spécifications of the pat- 
ent. If thèse halves were intended to perform separately some new 
function, or, when united, were adapted to some useful purpose 
not attainable by the track plate when made intégral, the change 
might avoid infringement. But this is not the case. Again, the 
track plate and socket of the infringing device, instead of being 
separate structures, are made in one pièce, and the dividing line be- 
tween what would otherwise be the flange of the socket must be 
arbitrarily located. By thus uniting the track plate and the socket 
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it is claimed that infringement is avoided, inasmuch as the in- 
fringing device omits the flange, F, of the patent. By thus making 
in one pièce the two parts of the patented device, no material change 
in form or function has been produced. The track plate itself con- 
stitutes a flange for the socket, so far as it was the function of the 
track plate to prevent the socket from being driven too far int© 
the réceptacle prepared for it in the leg of the furniture. By mak- 
ing the socket and track plate intégral, the latter is held in attach- 
ment to the socket, an attachment maintained in the device of the 
patent by means of the flange of the socket. Neither the division 
of the track plate nor the uniting of the socket and track plate into 
one pièce operate, when in use, to vary the "peculiar curved form" 
of the track plate of the patent, and the functions dépendent on this 
form are precisely the shoe functions of the infringing device when 
the caster is removed. We are impressed witTi the belief that tirs 
division of one part and uniting of two others has been done solely 
for the purpuse of escaping infringement. Narrow as the Berkey 
and Fox patent is, we cannot ignore the fact that, if such merely 
colorable modifications aie to be sanctioned, the very essence of 
the patented device will hâve been appropriated. It is not broadly 
patentable to make in one part, without change of function, an 
article originally made in two or more mechanically attached. The 
converse of this is equally true. Infringement cannot ordinarily be 
escaped by merely cutting in two a device made in one pièce, or 
by making intégral an article formerly made in two. Bundy Mfg. 
Co. v. Détroit Time-Register Co., 36 C. C. A. 375, 94 Fed. 524. 
To escape infringement some spécial facts must appear to show that 
the change is not merely colorable. 

The decree sustaining the validity of claims 3, 4, 5, and 6 of the 
Berkey & Fox patent, and finding that they hâve been infringed, is 
affirmed. The costs of this appeal and of the court below, so far 
as they hâve accrued, will be divided. The cause will be remanded 
for further proceedings in accord with opinion. 



WEST INDIA & P. g. S. CO., Limited, v. WEIBETj. 

(Circuit Court of Appeals, Fifth Circuit January 7, 1902.) 

No. 1,070. 

BhIPPINO— InJTJRT OF WotîKMAK — LlABTT.ITY OF ShTP. 

The owners of a ship are liable for an injury to a carpenter, employed 
by a firm which had been hired to make repairs or changes in the ln- 
terior of the ship to fit it for cargo, and who was sent on b ard to work 
during the night, and fell through a hatchway in a dark and unusual 
place, which had been negligently left open, without notification or 
warning to those who were doing the work. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

This case was commenced in the circuit court on a pétition, among other 
things, showing as foliows: "Petitioner shows that he is a carpentei" by 
trade, and was. ut the date first mentloned below, employed as such by the 
firm of William J. Hannon & Co., a commercial firm doing business in the 
city of New Orléans, to do certain work on the steamship Nicaraguan, ïm- 
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longing to the West India & Pacifie Steamshlp Company, Limited, a cor- 
poration organized under the laws of a foreign country, and having its 
domicile and résidence in said foreign country (which said country your 
petitioner ls informed, and so believes and charges, is the kingdom of Great 
Britain). Petitioner further shows that on or about the . lst day of May, 
1900, between the hours of 12 o'clock mldnight and 4 o'clock a. m., he was 
directed by the said William J. Hannon & Co., by their employés and fore- 
man, under whose orders your petitioner was working, to go aboard said 
steamship, and, with others employed with him, to do certain carpenter 
work In the interior of said ship, which work was the work your petitioner 
was employed to do. Petitioner further shows tliat while he was at work 
In the Interior of said ship it was the duty of said West India & Pacific 
Steamship Company, Limited, to provide sufflcient light to enable him to 
do said work, and to hâve the hatches of said ship in that part where he 
was at work securely closed. Petitioner shows that said West India & 
Pacific Steamship Company, Limited, fai'ed and neglected to do either of 
said things; that although there was a good electric plant aboard said ship, 
and that same had been running in the early part of the night, that sama 
was shut down (although same was in good working order) before lie was 
sent aboard said ship and put to work therein, and that the only light fur- 
nished him in the dark interior of said ship was a tallow candie. Petitioner 
further shows that the hatches on said ship were not closed, but were left 
open and uncovered, although same were not in use, especially what are 
known as the 'bread hatches,' which are situated in the side of the decks 
of the steamship Nicaraguan, which is a most unusual place for a hatch to 
be situated; ail of which open hatches and absence of light your petitioner 
shows was due to the fault, lâches, and négligence of the said West India 
& Pacific Steamship Company, Limited, its servants, officers, employés, and 
agents, whose duty it was to provide a safe place in which your petitioner 
coiild work, and sufflcient light to enable him to move ab ut in the interior 
of said ship, as hls said work might require. But your petitioner shows that 
the said West India & Pacific Steamship Company, Limited, its officers, 
servants, agents, and employés, required and compelled your petitioner to 
work in the interior of sàld ship without taking reasonable and necessary 
précautions for his safety by closing said hatches, and providing proper and 
sufflcient lights, as It was their duty to do, although said steamship Com- 
pany, its officers, agents, employés, and servants, knew that your petitioner 
was working in said shjp. Petitioner further shows that at the said time 
he was a minor, under the âge of twenty-one years, and that he has only 
lately attalned his majority. Petitioner further shows that about the hour 
of four o'clock a.m., while working in the interior of said ship. and in the 
absence of proper and suflicient light, your petitioner, without fault or nég- 
ligence on his part, fell through one of said open 'bread hatches' in the side 
of the deck of said ship, into the hold of said ship, a distance of about 
twenty-two feet, falling upon the iron bottom and sides of said ship. Peti- 
tioner shows that by said fall he was greatly injured, bruised, and dam- 
aged, his collar bone was broken, his right arm was broken, his person 
badly bruised, injured, and broken in sundry places, and he suffered con- 
cussion of the brain." 

The answer of défendant shows, among other things, as follows: "That 
it dénies ail and singulaf the allégations therein contained, except such as 
may be hereinafter specially admitted. Further answering, this respondent 
âdmits that its steamship Nicaraguan was in the port of New Orléans on 
the 30th day of April, 1900; that this respondent had a contract with W. J. 
Hannon & Co. to fit said steamship Nicaraguan for grain; that under and 
by virtue of said contract said W. J. Hannon & Co. performed certain work 
in the hold of said steamship Nicaraguan; that the plaintiff herein was one 
of the employés of said W. J. Hannon & Co., and that he received certain 
injuries, of the extent of which respondent has no knowledge, while In the 
smploy of W. J. Hannon & Co.; but this respondent avers that it ls in no 
way or manner or in any amount liable to the plaintiff herein by reason 
thereof, there being no privity of contract existing between this respondent 
and plaintiff, and there being no obligation arising ex delicto or by reason 
»f any act or négligence on its part in favor of plaintiff. Further answering, 
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this respondent avers that if plaintiff was injured, as alleged In bis pétition, 
it was due to no fault or négligence on its part, and, if due to the fault or 
négligence of any one other than the plaintiff hiinself, it was due to the 
fault and négligence of W. J. Hannon & Oo., his employer», witn whose con- 
duct of the work of fitting said stearnsliip Xicaraguan for grain this respond- 
ent in no wise controlled or interfered, and at whose disposai were ail the 
necessary and proper facilities for lighting the said ship, and otherwise pro- 
tecting ail persons employed or corning on board from injury and damage; 
said steamship Nicaraguan being, at the date of said accident, fitted with a 
complète electric lighting plant, together with ail usual and necessary ap- 
purtenances for fully protecting ail persons employed or coming on board 
said steamship, and said steamship actually burning at the time of said 
accident ail lights usual and necessary for lighting said steamship." 

By a bill of exceptions it appears that: "A jury having been impaneled, 
and the pleadings having been read to the jury, Mr. Gilmore, on behalf of 
the défendant, objected to ail testimony or évidence on behalf of the plain- 
tif! In this case, on the ground that the only cause of action that the plain- 
tif? has ls against Wm. J. Hannon & Oo., there being no privity of contract 
between the plaintiff and the défendant, and there being no obligation aris- 
!ng from the défendant to the plaintiff ex delicto. This objection being 
overruled, counsel for the défendant then and there duly excepted, and 
hereby tender this, their bill of exceptions, to the court to sign and seal, and 
the court does hereby sign and seal the same." 

J. P. Baldwin, for plaintiff in error. 
John C. Wickliffe, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The only error insisted upon in this court is in 
admitting évidence over objections in support of the facts alleged 
in the pétition. The question, as presented, is the same as if, in the 
court below, the défendant had filed an exception of no cause of 
action. The pétition shows that, having business aboard the défend- 
ant steamship, the petitioner was there injured by falling through a 
hatch, in a dark place, which hatch the owners had negligently left 
open, without giving sufncient notice thereof, and charges that the 
owners had neglected their duty to provide a safe place for petitioner 
to work in said ship, and had not taken reasonable and necessary 
précautions for safety. It is well settled that the owners of a ship 
are liable for injuries to persons not notified nor warned, and who 
are lawfully aboard the ship, when such injuries are caused by, or 
directly resuit through, négligence in the construction of the ship-, 
the lack of safe appliances, or from the failure to take reason- 
able précautions for the safety of such persons, and we are clear 
that the pétition in this case avers facts which show prima facie that 
the défendant was liable for the injuries suffered by the petitioner. 
The case is argued as though the pétition showed the case of a 
ship fully turned over to a contracting stevedore for the purpose 
of loading or preparing, with notice of defects in dangerous places, 
in which case it has been held that the owners are not liable to the 
employés of the contractor for damages arising from the open con- 
dition of hatches or other defects. For the déclaration of the rule, 
see The Auchenarden (D. C.) ioo Fed. 895. That, however, is not 
the case hère, but rather such a case as this court found in Burrefl 
v. Fleming (decided at the last term) 47 C. C. A. 598, 109 Fed. 489, 
where the owners were held liable for injuries to a stevedore's en»- 
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ployé falling through an uncovered hatch, because sufficient notice 
of the ship's condition was not given. The ruling complained of 
was correct. The record shows a case in which interest should be 
allowed front the date of the verdict. 

The judgment of the circuit court is amended so as to allow légal 
interest from rendition of the verdict, and as so amended is affirmed. 
Ail costs to be paid by the plaintiff in error. 



UNITED STATES Y. MORAN et al. 

(Circuit Court, S. D. New York. December 28, 1901.) 

Navigable Waters— Dumping op Refuse Matter— Indictment-- Sufficiency. 
An Indictment based on Act June 29, 1888 (25 Stat. 209), as amended 
by Act Aug. 17, 1894 (28 Stat. 360), charged that M., being tbe owner, 
and R„ belng the master, of a steamer, "did unlawfully dump," and 
"ald and abet in the dumping" of, refuse matter "into the tidal waters 
of the harbor of New York, and the waters adjacent thereto"; the place 
being "at the Southern district of New York, within the admiralty and 
maritime jurisdlction of the United States, and within the jurisdlction 
of this court." Act March 3, 1899, prohibited the discharge of refuse 
lnto any navigable waters of the United States, etc. Section 16 declared 
that any master, pilot, or engineer, etc., who should knowingly engage 
In towlng any vessel loaded with refuse matter to any point of deposit 
In any harbor or navigable water elsewhere than in certain prescribed 
limits, should be guilty of a violation of the act. HelA, that the indict- 
ment charged an offense within the act of 1899, as well as within the 
act on which it was based, and therefore that the court would not con- 
sider whether the earlier acte were repealed by the act of 1899. 

In Admiralty. 

Henry h. Burnett, U. S. Atty., and William S. Bail, Asst. U. S. 
Atty. 

Kellogg & Rose (Abram J. Rose, of counsel), for défendants. 

THOMAS, District Judge. Moran, the owner, and Riley, the 
master, of a steam tug, are indicted for dumping a scow contain- 
ing mud at a prohibited place, hereafter mentioned, in violation of a 
permit issued by the supervisor of the harbor of New York to the 
steam tug, on the application of Riley, in the name and by the 
authority of Moran. The indictment is based on the act of congress 
of June 29, 1888 (25 Stat. 209), as amended by the act of August 
17, 1894 (28 Stat. 360). Upon demurrer to the indictment, it is 
ùrged, inter alia, that said act was repealed by the act of congress 
of March 3, 1899 (30 Stat. 1121), in which case Moran, owner, at 
least, would not be indictable under any facts stated in the indict- 
ment. The indictment, after charging the relation of Moran and 
Riley severally toward the tug as owner and master, the obtaining 
of the permit from the war department, and that the steamer and 
scow "were then and there subject to the terms, conditions, and re- 
quirements of the said permit and its indorsements," ail of which 
are set out as appearing in and on the permit, further charges that: 

"On the said lOth day of May in the year of our Lord 1901, at the South- 
ern district of New York, within the admiralty and maritime jurisdlction 
of the United States, and within the jurisdiction of this court, tbe said 
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Michael Moran, belng then and there the owner of the said steamer, M. 
Moran, and the said Frank S. Kiley belng then and there the master or 
the same, the said steamer being engaged in towing the said scow or dumper 
number 15X, as aforesaid, did unlawfully dump, discharge, and deposit, 
and aid and abet in the dumping, discharging, and depositing, into the tidal 
waters of the harbor of New York, and the waters adjacent thereto, from 
and out of said scow or dumper, of which the said Miehaele Scotto was then 
and there the master and in charge as aforesaid, the said mud; and the 
place where the said mud was so dumped, discliarged, and deposited as 
aforesaid was at a place prohibited by lawful authority, and was not at 
the dumping, discharging, and depositing place named and specifled in the 
said permit and the indorsements thereon, but devlated therefrom." 

It will be observed that the indictment allèges that Moran and 
Riley "did unlawfully dump, discharge, and deposit, and aid and 
abet in the dumping," and that the place of such wrongful act was 
"at the Southern district of New York, within the admiralty and 
maritime jurisdiction of the United States, and within the juris- 
diction of this court," and that the discharge was "into the tidal 
waters of the harbor of New York, and the waters adjacent there- 
to." This charge would fall within the earlier act, and would also 
fall within the act of 1899, prohibiting such discharge "into any 
navigable water of the United States, or into any tributary of any 
navigable water from which the same shall float or be washed into 
such navigable water." Section 16 of the act of 1899 also provides: 

"And any and every master, pilot, and engineer, or person or persons 
actlng in such capacity, respectively, on board of any boat or vessel, who 
shall knowlngly engage In towing any scow, boat, or vessel loaded with 
any materlal specifled In section 13 of this act to any point or place of de- 
posit or discharge in any harbor or navigable water, elsewhere than within 
tb° limita deflned and permitted by the secretary of war, * » « shall 
be deemed guilty of a violation of this act, and shall upon conviction be 
punished as hereinbefore provided in this section." 

Therefore, whatever act governs, the allégations of the indictment 
are sufficient as regards the question of jurisdiction. The court is 
unwilling to pass upon facts not before it. The indictment is suffi- 
ciently spécifie, and the demurrer should be overruled, with leave 
to plead over. 



MERRITT & CHAPMAN DERRICK & WRECKING CO. T. CHUBB et al.» 
(Circuit Court of Appeals Second Circuit November 22, 1901.) 

No. 30. 

1. Admiralty— Fleadtng— Waiver of Misjoinder. 

Where no exceptions are taken to a llhel in which separate claims 
for salvage and towage services against différent défendants are Jolned, 
objection to the misjoinder la waived. 

8. Salvage— Suit pou Compensation— Dechee as between Défendants. 

The pleadings and pr ofs in an action to recover for salvage services, 
in which judgment was rendered against an insurer which had con- 
tracted for the services, held not to authorize the court to decree the 
payment of such judgment by the company which owned the salved 
vessel, also a party défendant, on the ground that In another proceeding 
by it for limitation of liability it had been permitted to retain a sum 
deducted from the appraised value of the vessel to pay the claim of the 
salvors. 

* Republished from 111 Fed. 1003. 
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8. Admiraltt— Salvage Award— Intebest. 

Where a libelant made greatly exaggerated and unwarranted clalms 
for salvage services and towage, he will not be allowed interest on the 
amount awarded.2 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is a libel for salvage services in raising the passenger steara- 
boat Catskill, which had been surik in collision in the North river, 
and for towing her ashore. 

The following opinions were delivered in the court below by 
BROWN, District Judge : 

In the décision previously announced I hèld that Chubb & Son were not 
bound to pay for raising and towing the Catskill at ordinary contract rates 
per day's work, but only in proportion to the value of thé results of the 
salvage opérations; and in thisview I apportioned the amount to be paid 
by the Catskill Company at $200, and by Chubb & Son, insurers, at $500, 
making $700 for the whole salvage service. 

The salvage service was, however, a lien upon the vessel or her proceeds. 
The vessel was sold undër a subséquent libel in New Jersey, and bought in 
by a third person, in reality, as It appears from the statements of counsel, 
for the beneflt of the Catskill Company. The Catskill Company received the 
proceeds, \vhieh after deducting for the repairs upon the vessel prior to the 
sale, nett^d about $734, which the Catskill Company stlll holds. That Com- 
pany, moreover, in limited liabillty proceedings begun In this court and still 
pending, procured an appralsement of the vessel, and gave testimony by its 
président before the commlssioner on appralsement, showing that the fair 
value of the salvage service, which would be a lien upon the vessel or its 
proceeds, would exceed the entire proceeds derived from the sale of the 
vessel in New Jersey; and upon this testimony the report of the commis- 
sioner was made allowing this salvage service as a déduction from the value 
of the wreck, which -was therefore consldered as nothing, and he reported 
85 cents as the pnly proceeds, which represented so much unpaid "freight 
pending." 

Chubb & Son upon the payment of the suin of $500, under the decree in 
this cause for salvage services, would by subrogation hâve a right to be 
lndemnified to that amount out of the proceeds of the vessel in the hands 
of the Catskill Company for which allowance was made as a déduction 
in its favor in the limited Hability proceeding. As âll parties are before 
thé court In both proceedings, and both are pending, the proper disposition 
of the whole matter would be, in récognition of this whole relation, as in 
the case of The Eleanora, 17 Blatchf. 104, 105, Fed. Cas. No. 4,335, to direct 
that both the sums of $500 and $200 be paid by the Catskill Company as 
a charge against the net proceeds in their hands, received from the «aie 
of thé Catskill and referred to In the limited liabillty proceeding». The 
small sum remaining would probably not more than pay the costs due the 
Catskill in the limited Hability proceedings, and no further accounting for 
those proceeds would, therefore, be necessary in that proceeding; it being 
conceded in the brief for the petitioners therein, upon the report of the 
commissioner on appralsement, that unless the proceeds of the sale of the 
vessel were thus applied, they mùst be brought into court by further order. 

A decree may be settled on notice in accordance herewith. 

Bettlement of the Decree. 
(November 29, 1899.) 

Thé , decree previously directed is for the best lnterest of every party 
concerned, and one compétent for the court to make. The technical objec- 
tions raised seem tô me mistaken. 

1. The libel was filed to recover compensation for services of a salvage 

» Salvage awards in fédéral courts, see note to The Lamington, 30 O. C. 
A. 280. 
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character, and for nothing else. The clalm being based upon an alleged 
contract, founded on the défendants' request, and the suit being in personam, 
It was proper to state the case in the introduction to the libel as either a 
"cause of salvage," or as a "cause of contract" Neither form is necessarily 
exclusive of the other, or very material. 

2. After the exceptions to the original libel, the statement of separate 
claims against the différent défendants in the amended libel, was of course 
technically objectionable; but no exception was taken to the amended libel 
and objection to it was waived, and for the convenience of ail, the trial 
proceeded upon the amended libel by consent. 

3. The objection that the facts stated in the last opinion were not before 
the court, is a mistake. Ail the matters there referred to were either 
proved, or had been repeatedly stated by counsel in the three or four pre- 
ceding hearings of the case, as facts in the cause, commented on and submitted 
to the court as admitted facts. The record in the limited liability proceedings 
of the Catskill, had been three tinies presented for the inspection of the 
court, upon as many différent arguments, and was minutely examined. The 
sale under the New Jersey libel, appears from the évidence in the steno- 
grapher's notes; and the sum of about $734 was stated and acquiesced 
in without contradiction, as the net resuit. Ail the facts presented and 
submitted to the court as a part of the case, belong to the "record" when 
made up. That theise matters do not ail appear in the stenographer's notes 
ls of no importance. A case may be, and occasionally is, dismissed upon the 
opening of counsel alone, when there is ho other record of the hearing 
than "the statements of counsel. 

4. The record in the limited liability proceedings of the Catskill Company, 
showed that the company in the appraisement of the vessel retained moneys 
on account of the very services for which the libelants seek a recovery in 
this suit. Had not that company been allowed to retain those moneys in 
order to meet this claim, it must hâve been paid into court. The Catskill 
Company having thus procured an allowance to them of the ,$734 as a 
déduction from the amount to be paid into court on the appraisement of 
the vessel on account of this very claim, is estopped from asserting that they 
hold thèse moneys on any other account, except such allowance by way of 
costs as might be awarded to the company out of it. The residue of those 
moneys thus became in fact the primary fund for the payment of the claim 
m suit. The simplest equity, therefore, requires that the Catskill Company, 
a codefendant holding the fund primarily applicable to pay this claim, 
should be decreed to apply it thereto, before Chubb & Son are personally 
called on to pay it, though the latter remain liable for it lf not collected from 
the Catskill Company. "Ail the processes and modes, both of practice and 
décision," in the admlralty courts, says Lowell, J., "are équitable." Rich- 
mond v. Copper Co., 2 I^ow. 315, 316, Fed. Cas. No. 11.800. Such a décision 
is in strictest accord with the ordinary practice in admlralty to recognize 
the équitable rights of codefendants. It is the same in principle as the 
usual form of decree in collision causes, where the damages are divided 
between two codefendants. In such cases each is individually liable for the 
whole amount. Y et the right of each défendant to bave the other primarily 
charged with the payment of one-half of the damages for the protection of 
the former, if collectible, is an absolute right; and a decree that does not 
recognize and protect that right, is erroneous. The Alabama and The Game- 
cock, 92 V. S. 695, 23 L. Ed. 763. See The Sailor Prince, 1 Ben. 461, Fed. 
Cas. No. 12.219. And as the Catskill Company défendant holds the money 
reserved on account of this claim, which it is estopped to deny, the défendant 
must be primarily charged with payment. 

Besides this évident equity, other circumstances require that the court 
should make this decree; namely. that if not made, the net proceeds re- 
maining in the hands of the Catskill Company wonld Immediately become a 
source of three independent claims, viz.: (1) The claim of Chubb & Son by 
subrogation for their payment on this decree; (2) the claim of the Sea In- 
surance Company by reas n of its payment in full of a valued poliey on the 
Catskill; and (3) the St. Johns' claimants for one-half the amount paid by 
the St. Johns on Miller's claim against the two vessels. Each of thèse 
claims would involve no small amount of litigation, trouble and expense. 
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Thls should be avoided by the application of those moneys where they be- 
long, and in payaient of the salvage services; and this disposition seems 
to me to be in the manifest interest of ail the parties alike. 

5. The objection that the decree gives the whole value of the wreck as 
compensation for those services, is only apparent and not real. The ques- 
tion of the précise value of the wreck did not arise. There is no doubt 
froni the circumstances proved and adrnitted, that the value of the wreck 
was much greater than the net proeeeds. I excluded évidence on this point, 
however, as unnecessary and likely to involve a protracted examination 
with no useful resuit, inasmuch as the libelant, as a constructive party, was 
bound by the resuit of the sale in admiralty (evidently procured by the 
Catskill Company for Its own benefit) as much as if the sale had been upon 
the libelant's own demand. Thus the libelant, not being entitled, as I found, 
to compensation on a quantum meruit, or pay by day's work, was estopped 
from claiming more than the net proeeeds of the sale; while the Catskill 
Company by its proeeedings on the appraisement in limited liabiiity, in 
which its président had testified that the salvage services were worth from 
$2,000 to $3,000, and having been allowed to retain ail the net proeeeds on 
account of those services, was equally estopped from claiming those services 
to be less. Further piv of on values was, therefore, unnecessary. 

6. No error or mistake as to the facts being suggested, the decree should 
be as formerly indicated. 

James E. Carpenter, for appellant Merritt & Chapman Derrick & 
Wrecking Co. 

Robt. D. Benedict, for appellant Catskill & N. Y. Steamboat Co. 

Joseph Larocque, Jr., for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. From the testimony in the case we are satisfied 
that the services of the libelant in and about the raising of the wreck 
of the Catskill were rendered upon an agreement with Chubb & Son 
that they should be compensated for as salvage services only in pro- 
portion to value of remnants salved. We see no reason, upon the 
testimony, to question the propriety of the amount found by the 
court ($500). Under the pleadings, and upon the proofs, we think 
the district court erred in decreeing for this sum against the steam- 
boat company. The decree should hâve been against Chubb & Son. 
If they are entitled to recover over against the company by reason of 
its improperly retaining proeeeds of sale, they may do so by proper 
proeeedings. We find upon the évidence in the record that the only 
services rendered by the libelants for the Catskill & New York 
Steamboat Company or for its benefit were the towage services ren- 
dered at its request after the vessel had been raised. We find no 
compétent évidence in the record as to the value of thèse services, 
aside from the admission in the answer of the company that they 
were worth $100. Although separate controversies against différent 
parties were joined in the same libel, there was no objection, and the 
cause was tried as though the joinder were proper. The only decree 
authorized by the évidence was a decree against Chubb & Son for 
$500, and against the steamboat company for $100. In view of the 
exaggerated claims made by the libelant, no interest should be al- 
lowed as against either respondent. 

Decree is reversed and cause remanded, with instructions to de- 
cree in conformity with this opinion. 
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CITY TRUST, SAFE DEPOSIT & SURETY CO. v. GLENCOVE GRANITE 

CO. 

(Circuit Court of Appeals, Third Circuit. January 24, 1902.) 

No. 15. 

Affidavit of Défense — Sofficiency — Former Judgment. 

Affidavit of défense, in action against T., as surety of 0., on a bond 
conditioned to pay any judgment that plaintiff might recover against 
C. on a lien claim, is sufflcient to présent a prima facie défense, and 
prevent a summary judgment, wliere it allèges that plaintiff sued T. 
and C. in a New York court to recover such sum as might be deterrnined 
to be due plaintiff from them under the bond; that said action was 
proceeded with fully and on its merits, and that it was there adjudicated 
that plaintiff could recover nothing against T.; and a judgment of the 
New York court is set out, finding for plaintiff against C, but flnding 
that plaintiff was a foreign corporation, and had failed to prove that 
It had procured the certificate required to entitle It to do business in 
and sue In the state, and, as against T., dismissing the complalnt. 

Dallas, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Lincoln L. Eyre, for plaintiff in error. 

Horace L. Cheyney and Laroy S. Gove, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This writ of error is brought for the 
reversai of a judgment entered against the défendant below (the 
plaintiff in error) for want of a sufficient affidavit of défense. The 
Glencove Granité Company, a corporation of the state of Maine, 
on February 25, 1901, brought an action in the court below against 
the City Trust, Safe Deposit & Surety Company, a corporation of 
the state of Pennsylvania, upon a bond given to the plaintiff by 
Patrick Costello, as principal, and the défendant company, as surety, 
whereby the obligors jointly and severally undertook to pay to the 
Glencove Granité Company the amount of any judgment, not ex- 
ceeding $8,279, which might be recovered in an action upon the 
claim or demand specified in a certain notice of lien filed by the 
plaintiff against moneys due Costello from the city of New York 
under a specified street-paving contract; and the plaintiff's state- 
ment of claim in this suit averred that the plaintiff brought an action 
in the suprême court of the state of New York, in the county of 
New York, to foreclose said lien, against sâid Patrick Costello, 
and that therein a judgment or decree was entered in favor of the 
plaintiff against Costello in the sum of $5,860.31, together with the 
sum of $402.22 costs, — in ail, the sum of $6,266.53. The défendant 
company filed an affidavit of défense, which averred that on or about 
May 5, 1899, the plaintiff, the Glencove Granité Company, brought 
suit against Patrick Costello and the City Trust, Safe Deposit & 
Surety Company in the suprême court of the county of New York, 
in the state of New York, to recover such moneys as might be in 
said suit deterrnined to be due said Glencove Granité Company by 
113F.-12 
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said Patrick Costello and said the City Trust, Safe Deposit & Surety 
Company by virtue of the ternis and provisions of their bond sued 
upon in the présent action ; that the défendant company was served 
with process in said former suit, and entered an appearance in that 
action, and that the same "was duly proceeded with, fully and upon 
the merits thereof, for the same cause of action as now hère and 
again sued upon, and between the same parties, with the addition 
of said Patrick Costello and the city of New York" ; that after issue 
joined, in accordance with the practice and law of the state of New 
York, and by consent of ail the parties, the case was tried upon ail 
questions of fact and law before one of the justices of said suprême 
court without a jury ; and that, in pursuance of the décision rendered 
in that proceeding, "a judgment was rendered by said court, and 
duly filed, in favor of the said the City Trust, Safe Deposit & Surety 
Company, and against the Glencove Granité Company, whereby it 
was adjudicated that the said Glencove Granité Company could not 
recover anything whatsoèver against the City Trust, Safe Deposit 
& Surety Company, with a further order or judgment against said 
plaintifï for the payment of costs." And the affidavit of défense 
averred that said judgment "now stands unappealed from and un- 
reversed, and as a final judgment in said cause." A rule for judg- 
ment for want of a sufncient affidavit of défense having been taken, 
the défendant company, "with leave of, and in pursuance of, the 
order of the court," filed a supplemental affidavit of défense, and, 
as part thereof, attached thereto a full and true copy of the judgment 
entered by the suprême court of the state of New York, referred to 
in the original affidavit of défense. Referring to this copy, we find 
that the judgment recites that the "issues in this action to foreclose 
a municipal lien against the défendant Patrick Costello, as contractor, 
and the défendant the City Trust, Safe Deposit & Surety Company 
of Philadelphia, as surety therefor," came on for trial before the 
Honorable Charles H. Truax, one of the justices of the court, who 
made and filed his décision, "wherein and whereby he found and de- 
cided that the plaintiff was, and still is, a foreign corporation organ- 
ized under the laws of the state of Maine, and that the défendant the 
City Trust, Safe Deposit & Surety Company of Philadelphia was, and 
still is, a foreign corporation organized under the laws of the state 
of Pennsylvania, and lawfully transacting business in the state of 
New York; that, as against the défendant the said City Trust, Safe 
Deposit & Surety Company of Philadelphia, the plaintifï, the Glen- 
cove Granité Company, had failed to prove that it had procured from 
the secretary of statè the certificate required by section 15 of the 
gênerai corporation law, for the purpose of authorizing the said plain- 
tifï to do business in, and sue in the courts of, the state of New York, 
as a foreign corporation; that the plaintifï cannot recover in this 
action against the bond of the said défendant the City Trust, Safe 
Deposit & Surety Company of Philadelphia, given to discharge the 
plaintifï's lien herein, and that the complaint of said plaintifï, as 
against said défendant, be dismissed, with costs to said défendant 
the City Trust, Safe Deposit & Surety Company of Philadelphia, 
against said plaintifï " ; and then, after further récitals of findings by 
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said justice as to the paving contract between Patrick Costello and 
the city of New York, the work done, and amount due thereunder, 
the furnishing of materials for the work to Costello by the plaintif!, 
the filing of the plaintiffs notice of lien, and the giving by Costello, 
as principal, and the City Trust, Safe Deposit & Surety Company, as 
surety, of the bond aforesaid, whereby the plaintiffs lien was dis- 
charged, the judgment proceeds thus : 

"Now, on reading and filing the summons, çomplaint, answers of tbo de- 
fendants, Patrick Costello and the City Trust, Safe Deposit & Surety Com- 
pany of Philadelphia. tbe décision of Mr. Justice Truax, and on motion of 
Frederick J. Swift, Esq., attorney for the défendant the City Trust, Safe De- 
posit & Surety Company of Philadelphia, lt is ordered and adjudged that the 
çomplaint of the plaintiff herein, the Glencove Granité Company, as against 
the défendant the City Trust, Safe Deposit & Surety Company of Phila- 
delphia, be dismissed, and that the défendant the City Trust, Safe Deposit 

6 Surety Company of Philadelphia recover of, and hâve judgment against, 
tbe plaintiff, the Glencove Granité Company, for its costs, amountiug to the 
sum of $89.10. And it is further ordered, adjudged, and decreed that the 
plaintiff, the Glencove Granité Company, recover of, and hâve judgment 
against, the défendant Patrick Costello for the sum of $5,860.31, together 
with the sum of $406.22, costs adjusted as aforesaid, amounting In ail to tbe 
sum of $6,266.53." 

Evidently this judgment against Costello is the same judgment 
briefly recited in the plaintiffs statement of claim, and which récital 
is an essential part of the statement. It thus appears that in the 
same action in which the plaintiff company recovered its judgment 
against Costello, upon which it relies to make out its case hère, the 
plaintif! proceeded against the présent défendant company to charge 
it upon the bond hère sued on, and it was there decided that the 
plaintif! could not recover thereon, and judgment was rendered dis- 
missing the plaintiffs çomplaint as against this défendant. We do 
not hâve before us the whole record in the former action, but the 
original afndavit of défense hère averred that that action "was duly 
proceeded with, fully and upon the merits thereof, for the same cause 
of action as now hère and again sued on," and that it was there "ad- 
judicated that the Glencove Granité Company could not recover any- 
thing whatsoever against the said the City Trust, Safe Deposit & 
Surety Company" ; and those averments, we think, are consistent 
with the terms of the judgment brought upon this record by the 
supplemental afndavit of défense. The controlling question, then, is 
whether the original and supplemental affidavits of défense were snf- 
ficient to prevent a summary judgment against the défendant com- 
pany, which deprived it of the opportunity of proving the facts al- 
leged. Upon this question our opinion is with the plaintif! in error. 
We think that the averments of the defendant's affidavits, taken in 
connection with the New York judgment itself, presented a good 
prima facie défense to the plaintiffs statement of claim. Extrinsic 
évidence, not inconsistent with the record, nor impugning its verity, 
is admissible to show what matters were involved in a former action, 
and to apply the judgment and give efïect to the adjudication actually 
made. Miles v. Caldwell, 2 Wall. 35, 17 L. Ed. 755 ; Davis v. Brown, 
94 U. S. 423, 24 L Ed. 204; Wilson's Ex'r v. Deen, 121 U. S. 525, 

7 Sup. Ct. 1004, 30 L. Ed. 980. But, independently of the averments 
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of the affidavits of défense, the judgment in the former action, upon 
its face, discloses enough to prevent a summary judgment, without 
trial, against the défendant in the présent suit. The finding that the 
plaintifï, a foreign corporation, had failed to show that it had pro- 
cured the certificate required by law to authorize it to do business 
in the state of New York, undoubtedly was a finding responsive to 
an issue tendered by the pleadings, as between the Glencove Granité 
Company and the City Trust, Safe Deposit & Surety Companv. 
W. P. Fuller & Co. v. Schrenk, 58 App. Div. 222, 225, 68 N. Y. 
Supp. 781. Moreover, that finding went to the merits of the case. 
It related to a substantial matter. It sustained a défense which in- 
volved the rights of the parties. It went to the plaintiff's right of 
action. McCanna & Frazer Co. v. Citizens' Trust & Surety Co., 
24 C. C. A. Il, 76 Fed. 420, 39 U. S. App. (third circuit) 332; Miller 
v. Ammon, 145 U. S. 421, 12 Sup. Ct. 884, 36 L. Ed. 759. Now, 
the situation is this : The judgment against Costello is an essential 
part of the plaintiff's case against the surety in the bond in suit. Yet 
the record showing that judgment also shows a judgment in favor 
of the surety, and a finding and décision adverse to the plaintiff's 
right of action. We think, therefore, that, as the case now stands, 
there appears at least a prima facie défense. The apparent obstacle 
to a recovery may be open to explanation, and thus put out of the 
way. Again, if the statutory inhibition against doing business ope- 
rates only on the remedy, and may be lifted if the delinquent corpo- 
ration is able to procure out of time the issuance by the secretary of 
state of the required certificate (Neuchatel Asphalte Co. v. City of 
New York, 155 N. Y. 373, 377, 49 N. E. 1043), it may be compétent 
for the plaintifï to show hère that it obtained such a certificate since 
the former trial, or even before. Upon thèse questions we intimâte 
no opinion. We hold simply that the affidavits of défense suffkiently 
met the plaintiff's statement of claim, and that the same should hâve 
gone to trial. 

The judgment for want of a sufficient affidavit of défense is re- 
versed, and the cause is remanded to the circuit court for further pro- 
ceedings. 

DALLAS, Circuit Judge (dissenting). Affidavits of défense are 
exacted for the purpose of avoiding the expense, vexation, and delay 
of trial in any case in which the défendant cannot, upon oath or 
affirmation, deny some material allégation of the plaintifï, or him- 
self allège any fact or state of facts which, if established to the satis- 
faction of a jury, would, as matter of law, support a verdict in his 
favor. If noue be filed during the lawfully prescribed period, the 
plaintifï becomes entitled to a judgment as of course, but, if an affi- 
davit be interposed which he avers to be insufficient to preclude an 
immédiate adjudication in his favor, an issue resembling that which 
arises upon a demurrer to a plea is presented, and that issue is for dé- 
cision upon the facts alleged, and upon them only. But an affidavit 
of défense differs materially from a plea. In a plea ail things may 
be pleaded according to the pleader's conception of their légal effect, 
subject to the conséquence that a mistake in stating their légal effect, 
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if apparent upon the face of the pleading, is fatal on demurrer, and, 
if not apparent, is fatal in évidence (Gould, PL c. 3, §§ 174, 176); 
whereas in an affidavit of défense the facts themselves must be pre- 
sented, in order that the court may détermine whether, if found by 
a jury, their légal effect would or would not be to establish a valid dé- 
fense. Where the Pennsylvania System of practice is not pursued, a 
plea may, by bare averment, however baseless, coerce a formai trial ; 
but where, as in this jurisdiction, that practice is followed, an affi- 
davit that merely avers a défense, without disclosing the fundamental 
facts which constitute it, will not, in any case, suffice to postpone a 
final décision. This distinction has, I think, been generally recog- 
nized, and upon its observance, as I believe, is dépendent the attain- 
ment of the object which the provision for affidavits of défense was 
intended to accomplish. Therefore affidavits of this sort should 
state facts, not conclusions ; and thèse, though they need not be set 
forth with technical exactness, should be made to appear with at 
least reasonable clearness and certainty. Equivocal statements will 
not be beneficially interpreted, nor any avoidable ambiguity be aided 
by intendment. McBrier v. Marshall, 126 Pa. 396, 17 Atl. 647; Erie 
City v. Brady, 127 Pa. 175, 17 Atl. 885; Bank v. Stadelman, 153 Pa. 
637, 26 Atl. 201 ; Comly v. Bryan, 5 Whart. 265 ; Bardsley v. Delp, 
88 Pa. 420; I\ck v. Jones, 70 Pa. 84; Consumers' Gas Co. v. Ameri- 
can Electric Const. Co., 1 C. C. A. 663, 50 Fed. 778; Reed v. Ray- 
mond (C. C.) 37 Fed. 186. 

The affidavit which was first filed in the présent case did not meet 
thèse authoritatively established requirements. It did not state that 
the New York judgment was rendered upon the merits, but only that 
"said action * * * was duly proceeded with, fully and upon the 
merits" ; and though it did state that, by consent, the case was tried 
before one of the justices upon ail questions of fact, as well as of law, 
without a jury, this, I think, must be understood as meaning nothing 
more than that the parties agreed to waive a jury. It cannot be 
taken to mean that it was stipulated that the justice should décide 
the case upon its merits, and not otherwise ; and that he actually did 
so décide it is nowhere suggested, unless by very dubious inference, 
although nothing could hâve been easier than to hâve distinctly and 
directly averred that he did, and to hâve annexed a copy of the record, 
so that the court might détermine whether or not that averment 
could be verified. Consumers' Gas Co. v. American Electric Const. 
Co., I C. C. A. 664, 50 Fed. 778. But instead of adopting this in- 
genuous, and therefore proper, mode of stating this défense, resort 
was had to the "uncandid and evasive" presentment of what are 
really "conclusions of law, carefully stated so as to appear to be 
facts." Erie City v. Brady, supra. The court below, however, did 
not at once enter judgment, but ordered the filing of a supplementai 
affidavit of défense ; and the défendant availed itself of the privilège 
thus accorded, by filing, "with the leave of, and in pursuance of the 
order of, the court," an additional affidavit, which, though called 
"supplementai," was substantially and in effect a substituted one. 
This second affidavit reasserts the entry of a judgment in the pro- 
ceeding to which référence had been made in the first one, but it 
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further déclares, with respect to that judgment, "that a full, true, and 
correct copy is hereto attached, and to be taken as a part of this sup- 
plemental afrldavit of défense." To what, then, was the court to 
look for enlightenment in endeavqring to détermine what the su- 
prême court of New York had actually adjudicated ? Surely, as it 
seems to me, to this full, true, and correct copy, and to it exclusively ; 
for, apart from it, there was nothing before the court but the simu- 
lated and unavailing avéraient that the action had been proceeded 
with upon the merits. Now, what does the copy which the défendant 
relied on disclose? It recites that testirnony had been presented by 
the plaintiflf, the Glencove Granité Company; that the défendants, 
Patrick Costello and the City Trust, Safe Deposit & Surety Company 
of Philadelphia, had separately moyed for a dismissal of said com- 
plaint as against each of the défendants; .that said testirnony and the 
arguments on said motions to dismiss had been heard and considered 
by the. justice, and that he had found and decided that the plaintiff, 
the Glencove Granité Company, was a foreign corporation, and that 
it had failed to prove, as against the City Trust, Safe Deposit & 
Surety Company of Philadelphia, that it (the Glencove Company) 
had procured the certificate required by the law of New York for the 
purpose/of authorizing it todo business in, and to sue in the courts 
of, that state, and "that the plaintiff cannot recover in this action 
against the bond of the said défendant the City Trust, Safe Deposit 
& Surety Company of Philadelphia, given to discharge the plaintiff's 
lien herein, and that the complaint of said plaintiff as against said 
défendant be dismissed, with cpsts to said défendant the City Trust, 
Safe Deposit & Surety Company of Philadelphia, against said plain- 
tiff." Not.until after the disposition then about to be made of the 
case as against the défendant last riamed had been thus indicated 
were the intrinsic grounds of action at ail adverted to, but immedi- 
ately thereafter they were recited as prefatory to the conclusion 
"that the plaintiff was entitled > to judgment against the défendant 
Patrick Costello." Then followed the judgment, in thèse, words: 

"Now, on readlng and filing the summens, complaint, answers of the de- 
fendants, Patrick Costello and the City Trust, Safe Deposit & Surety Com- 
pany of Philadelphia, the décision of Mr. Justice Truax, and on motion of 
Frederick J. Swift. Esq., attorney for the défendant the City Trust, Safe 
Deposit & Surety Company of Philadelphia, it is ordered and adjudged that 
the complaint of the plaintiff herein. the Glencove Granité Company, as 
against the défendant the City Trust, Safe Deposit & Surety Company of 
Philadelphia, be dismissed, and that the défendant the City Trust. Safe De- 
posit & Surety Company of Philadelphia' recover of, and hâve judgment 
against, the plaintiff, the Glencove Granité- Company, for its costs, amounting 
to the sum of $89.10. And it is further ordered, adjudged, and decreed that 
the plaintiff, the Glencove Granité Company, recover of, and hâve judgment 
against, . the défendant Patrick Costellq for the sum of. $5,860.31, together 
with the sum of $406.22, costs adjusted as aforesaid, amounting in ail to the 
sum of $6,268.53." ' 

Nothing, as I view it, could be clearer than the showing of this 
record. Each of the défendants had separately moved to dismiss. 
As to one of them — the City Trust, Safe Deposit & Surety Com- 
pany — that motion was allowed, upon the ground that, as to it, the 
plaintiff had failed to prove that it was authorized to sue in a court 
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of New York; and upon that ground solely, for the purpose of the 
enactment under which the décision was made "vvas not to avoid 
contracts," and, notwithstanding the terms of the first clause of the 
section in question, its only effect, as a whole, is to prohibit a cor- 
poration frorn maintaining an action in that state until it shall hâve 
procured the prescribed certificate. Neuchatel Asphalte Co. v. City 
of New York, 155 N. Y. 373, 4.9 N. E. 1043; W. P. Fuller & Co. v. 
Schrenk, 58 App. Div. 225, 68 N. Y. Supp. 781. But as to the other 
of the défendants, Patrick Costello, the motion to dismiss (for some 
reason which does not appear, and which is not material) was mani- 
festly disallowed ; fer, as against him, a judgment for the sum de- 
manded was awarded. As to him, therefore, there certainly was an 
adjudication upon the merits ; but it is, I think, equally apparent that 
as to his co-defendant they were not decided at ail, and, a fortiori, 
not in a différent and seemingly inconsistent way. I conclude that 
the case was fully determined against Costello, but that, as to the 
trust company, the court, in pursuance of the incapacitating statute 
to which it referred, simply declined to take cognizance of it. Its 
order was not décisive of the issue, but was made, as appears to be 
the practice (W. P. Fuller & Co. v. Schrenk, supra), in response to 
an interlocutory motion. If the circuit court had not before it the 
whole record in the former case, it is because the défendant saw fit 
to produce but a part of it ; and, as I hâve already said, I cannot 
agrée that that part exhibited a judgment upon the merits, or that the 
facts requisite to support a plea of res judicata were in any manner 
made to appear. I do not doubt that either by the entire record, or 
by évidence dehors the record, but consistent with it, it may be 
shown what matters were actually adjudicated in a former action; 
but in thèse afïïdavits we hâve no statement of, nor proposai to prove 
in either way, any fact whatever concerning the nature or scope of 
the judgment to which they relate, but merely the gratuitous asser- 
tion that in character and amplitude it is something quite différent 
from what on its face it purports to be. For averments such as this 
I can find no légal justification nor shadow of excuse. Their tolera- 
tion is not essential to the conservation of any genuine right, and its 
tendency, I fear, will be to impair the long-established usefulness of 
the affidavit of défense law in promoting the speedy and economical 
administration of justice. 

I am of opinion that the judgment of the circuit court should be 
affirmed. 



SUTHERLAND-INNES CO., Limited, v. AMERICAN WIRED HOOP CO. 

(Circuit Court of Appeals, Elghth Circuit. December 2, 1901.) 

No. 1,574. 

Actions — Substituted Service of Summons— Personal Jcdoment. 

A Wisconsin corporation recovered a money judgment in the circuit 
court of the United States, in Minnesota, against a Canadian corpora- 
tion. Abi ut tbe same tirae the latter company obtained a money judg- 
ment against the former in a state court in Wisconsin, which it sought 
to set otî by pétition in fédéral court The Wisconsin corporation had 
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no office or offlcer in that state, and service of the snmmons In the ac- 
tion against it was made on its président, at his home in Minnesota. It 
did not appear in the action, and judgment by default was entered. An 
order authorizing such service of the summons was issued on an affi- 
davit alleging that a suit by attachment had been brought, and lands of 
the Wisconsin company attached in that state, and that its officers were 
nonresidents of that state. Rev. St Wis. 1898, § 2637, provides that ac- 
tions against corporations shall be commenced in the same manner as 
Personal actions against natural persons, and that the sunimons against 
a domestic private corporation shall be served by delivering a copy to 
the président or certain other officer or managing agent, or as provided 
in section 1775b, which provides that within 10 days after each élection 
of officers a domestic private corporation shall file with the register of 
deeds of the county in which its articles of incorporation are recorded 
a list of its officers on whom service may be made, and, if it fails to do 
so, service on it may be made by delivering copy of process to such reg- 
ister, and that such service shall hâve the same effect as Personal serv- 
ice. Section 2639 provides that service on persons in certain specifled 
cases may be made without the state or by publication, and may be so 
made on a corporation when the proper officers on whom to make service 
do not exlst or cannot be found. Section 2731 authorizes attachment 
when ail proper officers of such a corporation on whom to serve the 
summons are nonresidents of the state. Mel&, that tlie substituted 
service, provided by section 2639, did not authorize the rendition of a 
Personal judgment against the Wisconsin corporation, but only a judg- 
ment good against the property attached in that action; hence the péti- 
tion to set off was properly denied.i 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

This case arises on the following facts: The American Wired Hoop Com- 
pany, a corporation of Wisconsin, the défendant in error, on Pebrnary 1, 
1900, recovered a judgment against the Sutherland-Innes Company, Limited, 
a Oanadian corp ration, the plaintiff in error, for the sum of $1,122, in the 
circuit court of the United States for the district of Minnesota. On January 
5, 1900, the Canadian corporation last named recovered a judgment against 
the Wisconsin corporation àbove named in the circuit court of Douglas coun- 
ty, state of Wisconsin, for the sum of $2,438.60. At the time the action was 
instituted In which the last-mentioned judgment was recovered the Wiscon- 
sin corporation against which It was rendered, although a domestic corpora- 
tion, hnd no officers or agents residing in Wisconsin, where the action was 
brought. Service was accordingiy obtained by delivering to the président 
of the Wisconsin corporation at his home in St. Paul, in the state of Minne- 
sota, a copy of the summons and eomplaint. No answer was filed or appear- 
ance entered, but at the return term the Wisconsin court rendered a judg- 
ment by default tor the suui heretofore stated against the Wisconsin cor- 
poration. Thereupon the Canadian corporation flled a motion in the circuit 
court of the United States for the district of Minnesota to obtain an order 
that the one judgment be set off against the other so as to cancel the Judg- 
ment against it and to discharge the judgment against the Wisconsin cor- 
poration pro tanto. Such order was denled by the circuit court on February 
27, 1901, on the sole ground that the Wisconsin court did not, by virtue of 
the service aforesaid, acquire Jurisdiction to render a personal or gênerai 
Judgment against the Wisconsin corporation, and that as a gênerai judg- 
ment it was a nullity. To reverse this décision the Canadian company sued 
out the présent writ of error. 

Alfred H. Bright, for plaintiff in error. 
Morris P. Brewer, for défendant in error. 

i Service of process on foreign corporations, see note to Eldred v. Palace 
Car Co., 45 C. C. A. S. 
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Before SANBORN and THAYER, Circuit Judges, and ADAMS. 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ercd the opinion of the court. 

Both of the parties litigant, by their counsel, agrée apparently that 
it vvas unnecessary for the Sutherland-Innes Company, the plaintiff 
below, to hâve filed an original bill to enforce the right of set-off 
which it asserted, and that the right in question, if it exists, can 
be enforced in the manner attempted; that is to say, by a motion 
or pétition filed in the lower court in the case wherein one of the 
judgments involved was recovered. Accepting that as a sound view 
concerning the question of practice, we proceed to inquire whether 
the judgment which was rendered by the circuit court of Douglas 
county, Wis., hereafter referred to as the Wisconsin court, was ob- 
tained on such service of process as would support a personal or 
gênerai judgment against the American Wired Hoop Company, 
since it is further conceded that unless it was a valid gênerai judg- 
ment no right of set-off exists. 

The service on whivjh the judgment of the Wisconsin court was 
founded was, as above stated, made in the state of Minnesota by the 
delivery of a copy of the summons and complaint to the président 
of the Wisconsin corporation. The order authorizing such a serv- 
ice was obtained on an affidavit which alleged, in substance, that a 
suit by attachaient had been brought against the Wisconsin Com- 
pany by the Canadian company ; that lands belonging to the former 
company, located in Douglas county, W r is., had been attached; 
and that the proper officers of the attached corporation, on whom 
service of légal process might be made, were nonresidents of the 
state of Wisconsin, and could not be found therein. There can be 
no doubt, therefore, and no controversy arises on that point, that 
the service was sufficient to enable the Wisconsin court to render 
a spécial judgment subjecting the lands that were within its juris- 
diction, and had been attached, to the payment of the plaintiff's de- 
mand after it had been established. It is a very différent question, 
however, whether the judgment that was rendered on this service 
was valid and binding as a gênerai judgment in personam against 
the Wisconsin company. The plaintiff in error maintains the af- 
firmative of this issue, while the défendant in error supports the 
négative. 

Chapter 120 of the Revised Statutes of Wisconsin for the year 
1898 (Sanborn and Berryman's Annotations) deals with the subject 
of commencing civil actions and the mode of serving civil process. 
Beginning with section 2629, it first provides how natural persons 
may be served, and then provides, by section 2637 of the same chap- 
ter, for service upon corporations of various kinds. That section 
déclares that : 

"Actions against corporations shall be commencée! in the same manner as 
Personal actions against natural persons. The summons and the accom- 
panying complaint or notice aforesaid shall be served and such service held 
of the same effect as personal service on a natural person by delivering a 
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copy thereof as foilows: (1) If the action be against a county, to the county 
clerk. (2) If against a town, to tlie chairman of the town or tlie town clork. 
• * * (10) If against any other corporation organized under tlie Iaws of 
this state, to the président or other such chief oflicer, vice-président, secre- 
tary, eashier, treasurer, director or managing agent thereof, or in the man- 
ner provided in section 1775b in the cases therein provlded for." 

The American Wired Hoop Company was a corporation of the 
class referred to in the tenth subdivision, last quoted, of section 
2637. Section 2639 of the same chapter (that is to say, chapter 120) 
is entitled "Service by Publication, Etc.," and is as follows : 

"Sec. 2639. Service of the summons may be made without the state or by 
publication npon a défendant against whom a cause of action appears to 
exist, or who appears to be a necessary or proper party to an action relatiag 
to real estate, on obtaining an order therefor as provided in the next follow- 
ing section, in either of the following cases: (1) When such défendant is a 
non-resident of this state or his résidence ls unknown, or is a foreign cor- 
poration, and the défendant has property within the state, or the cause of 
action arose therein, and the court has jurisdiction of the subject of the ac- 
tion, whether the action be founded on contract or tort. (2) When the de- 
fendant, being a résident of this state, has departed therefrom with intent 
to defraud his creditors or avoid the service of a summons, or keeps him- 
self concealed therein with the like intent. (3) When the subject of the ac- 
tion is real or Personal property in this state and the défendant has or 
claims a lien or interest, actual cr contingent, therein, or the relief demand- 
ed consista wholly or partially in excluding the défendant from any interest 
or lien therein. (4) When the action is to foreclose, redeem from or satisfy 
a mortgage, claim or lien upon real estate, and the défendant is a proper 
party thereto. (5) When the action is for a divt rce. (6) When the action 
is against any private corporation organized under the laws of the state and 
the proper offleers on whom to make service do not exist or cannot be found. 
(7) When the subject of the acti n is real or Personal property in tins state 
and one or more of the défendants are unknown and hâve or claim a lien 
or interest, actual or contingent, therein, and the relief demanded consista 
wholly or partially in excluding such défendant or défendants from any lien 
or interest therein." 

Chapter 124, Rev. St. Wis. 1898, deals with the subject of ac- 
tions by attachment. Section 2731 of the latter chapter provides 
in what cases writs of attachment may be issued. It will suffice to 
say of this section that it permits the issuance of a writ of attach- 
ment when the plaintif! files an affidavit to the effect — First, "that 
the défendant has absconded or is about to abscond from this state, 
or is concealed therein, to the injury of his creditors, or keeps him- 
self concealed therein with intent to avoid the service of a sum- 
mons"; second, "that the défendant has assigned, conveyed, dis- 
posed of or concealed, or is about to assign, convey, dispose of 
or conceal his property or any part thereof, with intent to defraud 
his creditors"; third, "that the défendant has removed or is about 
to remove any of his property out of this state with intent to de- 
fraud his creditors"; fourth, "that the défendant fraudulently con- 
tracted the debt or incurred the obligations respecting which the 
action is brought"; fifth, "that the défendant is not a résident of 
this state"; and, sixth, "that the défendant is a foreign corpora- 
tion; or if created under the laws of this state that ail proper offl- 
eers thereof on whom to serve the summons do not exist, are non- 
residents of the state or cannot be found." 

Section 1775b of the Wisconsin Revised Statutes, to which refer- 
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ence is macie in subdivision 10 of section 2637 provides in sub- 
stance, that every privatc corporation organized under the lavvs of 
Wisconsin shall, on or prior to October 1, 1898, and thereafter, within 
10 days after each élection of ofHcers, file with the register of deeds 
of the county where its articles of incorporation were recorded a 
list of its officers on whom service may be made, as provided in 
subdivision 10 of section 2637, and that in ail cases when a corpo- 
ration fails to file such a list service may be had upon it by de- 
livering to such register of deeds true copies of such légal process 
as one desires to serve. The section also déclares that such service 
shall hâve the same effect as if it had been served personally upon 
any one of the officers designated in subdivision 10 of section 2637. 
Lavvs Wis. 1899, c. 46, pp. 61, 62. 

The question arising on the foregoing statutes is, in the first in- 
stance, one of législative intent, the question being: Did the law- 
maker, by subdivision 6, § 2639, Rev. St. 1898, intend to authorize 
the rendition of a gênerai judgment against a domestic corpora- 
tion on service had by publication or outside the state, or merely 
to empower the courts of the state to enforce any right, claim, or 
demand which might be preferred against property located within 
the state in which a domestic corporation was interested whose 
officers could not be found within the state? Although the ques- 
tion is not wholly free from doubt, we incline to the latter view, 
and so décide. 

Since the décision in Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 
565, it has not been the habit of the législatures of the various 
states to authorize the rendition of gênerai judgments against nat- 
ural or artificial persons, on substituted service, such as service by 
publication or service made outside of the state; while it has been 
a common practice on the part of such bodies to make provision 
by substituted service for the due enforcement of attachment liens 
and ail other rights and claims against property located within the 
state, when there are persons or corporations having, or appear- 
ing to hâve, an interest in the property who cannot be personally 
served. When resort is had to substituted service, there is always 
more or less danger that a judgment may be rendered without 
actual notice to the défendant, and, in the absence of a clear mani- 
festation of a contrary purpose, we think it always ought to be 
presumed, when a judgment on substituted service is authorized, 
that it was the intent of the lawmaker that such a judgment should 
bind the absent défendant to such extent only as might be neces- 
sary to enable the courts of the state to efïectually enforce rights, 
liens, or claims which might at any time be asserted against prop- 
erty within their jurisdiction. 

The Wisconsin statute makes no distinction at first between nat- 
ural persons and artificial persons as respects the method of serv- 
ice. The service upon each is required to be personal by the de- 
livery of a copy of the summons and complaint to the défendant, 
such delivery, in the case of an ordinary private corporation, to be 
made to the président or other chief officer. Section 2637, subd. 
10. That provision of the statute on which the plaintif! in error 
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relies as justifying a différent mode of service for the purpose of 
obtaining a gênerai judgment is found in the section concerning 
service by publication or substituted service, and a glance at the 
various subdivisions of that section shows that in every instance 
where substituted service is permitted, except in subdivision 6, it 
is allowed for the express purpose of enabling a plaintiff to en- 
force some right against property, either because it has been at- 
tached or is cumbered with a lien, or because the title is clouded 
with some adverse claim which the plaintiff desires to hâve re- 
moved. The provision allowing service by publication in cases of 
divorce belongs to the same category, such actions being in the 
nature of proceedings in rem to dissolve the marital relation and 
détermine the status of the parties. In framing section 2639, it is 
manifest, therefore, that the législature had in mind a class of pro- 
ceedings that are quasi in rem, — the very class of actions in which 
it is usual to make provision for bringing in persons by constructive 
service who are beyond the jurisdiction of the court, merely for 
the purpose of binding their interest as respects the res. 

Furthermore, it will be observed that there is almost an exact 
correspondence between the various subdivisions of section 2639 an( ^ 
the subdivisions of section 2731 relative to attachments. The cases 
wherein substituted service is allowed are such cases as were liable 
to arise under the attachment statute. It is made one of the grounds 
of attachment (vide section 2731, subdiv. 6) that the défendant is a 
corporation created under the laws of the state, and "that ail proper 
officers thereof on whom to serve summons do not exist, are non- 
residents of the state or cannot be found" ; from which a very 
strong inference arises that when, by subdivision 6 of section 2639, 
the législature authorized a corporation to be brought in by pub- 
lication if "the proper officers on whom to make service do not 
exist or cannot be found," it intended to provide a method of serv- 
ice where a writ of attachment was sued out under subdivision 6 
of section 2731 against the property of a corporation. 

It is further noticeable that section 1775b, which provides a species 
of constructive service under certain conditions therein mentioned, 
expressly déclares that such service, when resorted to, shall be as 
effectuai as personal service upon one of the officers specified in 
subdivision 10 of section 2637, whereas subdivision 6 of section 
2639 contains no équivalent déclaration as to the effect of the serv- 
ice. In view of this circumstance, it may be fairly inferred that 
the latter species of constructive service was intended to hâve no 
greater force or effect than the service provided for in the other 
subdivisions of section 2639; and, as respects service had under 
the other subdivisions of that section, it is plain, we think, that such 
service was only intended to lay the foundation for a spécial judg- 
ment, binding the absent défendant, not generally, but only as re- 
spects property within the state that had been attached, or as re- 
spects which some other relief was sought by the plaintiff. Being 
of the opinion, therefore, that subdivision 6 of section 2639 was 
not intended to authorize the rendition of a gênerai judgment against 
a corporation whose officers could not be found within the state, it 



IN RE WELUNG. I8fl 

becomes unnecessary to détermine the further question, which has 
been argued at length, whether, if such was the législative pur- 
pose, the act woulcl be valid. The législature, in our judgment, 
did not intend to authorize the rendition of a gênerai judgment 
against a défendant corporation unless it appeared and submitted 
itself to the jurisdiction of the court. As the Wisconsin corpora- 
tion in the présent instance did not thus appear, but suffered a 
default, the judgment rendered against it was only effective to bind 
the attached property, and is not good as a gênerai judgment. This, 
as we understand, was the view entertained by the trial court, and, 
being of the same opinion, the judgment below is accordingly af- 
firmed. 



In re WELLING. 
(Circuit Court of Appeals, Seventh Circuit January 21, 1902.) 

No. 809. 

L Bankruptcy — Asskts — Semitontine Poi.tcy. 

Bankrupt Act, § 70a (30 Stat. c. 541), provides that a trustée In bank- 
ruptcy shall be vested with the title of tlie bankrupt to (subdivision 5) 
property which ne could by any means hâve transferred, or which coula 
hâve been sold under process against hlm, provided that where any 
bankrupt has any insurance policy which has a "cash surrender value," 
payable to himself, he may pay such surrender value to the trustée, 
and retain the policy free from creditors. A semi-tontine policy on a 
bankrupt's life contracted to pay insured'B wife $10,000 on his death, 
and, further, that if three annual premiums had been paid, and default 
was afterwards made, a proportionate paid-up p;licy should be issued 
in favor of the wife. The provisions indorsed on the policy, and made 
a part thereof, recited that at the end of the tontine period insured 
ehould hâve certain options, one of which was to receive in cash the 
p licy's accumulated reserve, and also the surplus apportioned to it. 
Heta, that though the policy had no "cash surrender value," within the 
meaning of the proviso, it had an actual value, which constituted a right 
of property in the bankrupt, and which could hâve been transferred by 
him, and therefore passed to the trustée. 

2. Same— Disposition of Poi.icy by Trustée. 

As the trustée takes the policy subject to the duty of continuing it in 
force by the payment of premiums until the completion of the tontine 
period, and subject to the contingency of the bankrupt's death before 
that time, in which event he would fail to realize anything, — the policy 
being payable to the bankrupt's wife, — either the actual value of the 
policy at the adjudication in bankruptcy should be determined, and the 
bankrupt permitted to pay to the trustée the proportion coming to him 
at the time stated, and to receive a conveyance from the trustée of ail 
claims thereto, or the trustée should be directed to sell the bankrupt's 
interest in the policy at the date of the adjudication in bankruptcy for 
the beneflt of his creditors. 

Grosscup, Circuit Judge, dissenting in part 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

On the 13th day of April, 1900, David Welling, a citizen and résident of 
the State of Illinois, was by the court below adjudged a bankrupt, and on 
the 20th of that month filed schedules of his property. On May llth the 
Chicago Title & Trust Company was appointed trustée of the bankrupt. In 
the schedule of assets the bankrupt did not include a certain policy of life 
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insurance, datée! March 16, 1892, issued by the Equitable Assurance Society 
of the United States (being nurnbered 330,400), l'or the sum of $10,000, upon 
the life of the bankrupt On the 22d of October the trustée filed its pétition 
setting forth the facts above stated, and praying that the bankrupt be re- 
quired to appear and be examined concerning the policy, and to show cause 
why h© should not surrender the policy to the trustée according to the 
bankrupt act, that the surrender value thereof may become an asset for dis- 
tribution to his creditors, and that Welling may not be discharged of his 
debts under his pétition to that end theretofore filed, until such exarnination 
be had. The answer of the bankrupt denied that the policy in question was 
an asset of his estate; admitted that it had a cash surrender value, but that 
such cash surrender value is the property of Anna B. Welling, his wife; 
denied the . rlglrf of the trustée to the possession of the policy, or to obtain 
its surrender value; and alleged that the assurance coinpany was under no 
légal right and was not legally bound to pay to the bankrupt any sum of 
inoney as a cash surrender value of the policy, that the amount offered by 
the company as hereinafter stated was offered only in a spirit of accommo- 
dation, and that the company would not under any circumstances pay the 
surrender value without the concurrence of his wife. The matter was re- 
ferred to a référée, and there was produced before him a communication 
from the actuary of the company under date of July 21, 1900, offering, upon 
return with proper release of the p licy on November 27, 1900, or within six 
months thereafter (if premiums be paid to that date, and the premium due 
on that date be not paid), to pay in cash $2,926, or a paid-up policy for 
$7,000; the offer not to be binding after the expiration of the six months 
named. The offer also required the release to be signed by Mrs. Welling. 
By the contract of insurance in question the assurance society, in considéra- 
tion of the payaient of $250 semiannually on May 27th and November 27th 
of each year for 20 years, promises to pay to Anna B. Welling, the wife of 
the bankrupt, for her sole use if living, and if not living to the surviving 
children of David Welling, or their guardian for their use, or, if there be nu 
such children surviving, then to the executors, administra tors, or assigna of 
the bankrupt, the sum of $10,000 within 60 days after satisfactory proofs 
of the death of the bankrupt. The policy contains a further provision that 
if premiums upon the pnlicy for not less than three complète years of assur- 
ance shall hâve been duly recelved by the society, and the policy should 
thereafter become void in conséquence of default in the payment of a sub- 
séquent premium, the society will Issue in lieu of such policy a new paid 
up policy, without participation in profits, in favor of Anna B. Welling, it 
living, and, if not living, to the surviving children of David Welling, or their 
guardian for their use, or, if there be no such children surviving, then to the 
executors, administrators, or assigns of David Welling, for as many twen- 
tieth parts of the original amount assured as there shall hâve been complète 
annual payments received In cash by the society at the date when default 
shall flrst be made, provided that the policy shall be surrendered, duly re- 
ceipted, within six months of the date of default in payment of premiums 
as mentioned. The provisions indorsed upon the policy are made part there- 
of as fully as if they were recited at length therein. There 1s indorsed upon 
the policy the following: "(1) That the policy is issued under the semiton- 
tine plan, the particulars of which are as follows: (2) That the tontine divi- 
dend perk d for this policy shall be completed on the twenty-seventh day of 
November in the year nineteen hundred and six. (3) That no dividend shall 
be allowed or paid upon this policy unless the person whose life is hereby 
assured shall survive the completion of its tontine dividend period as afore- 
said, and unless this policy shall be then in force. (4) That ail surplus or 
profits derived from such polieies en the semitontine plan as shall not be in 
force at the date of the completion of their respective tontine dividend 
periods shall be apportioned among such polieies as shall complète their 
tontine dividend periods. (5) That upon the completion of the tontine divi- 
dend period on Nov. 27th, 1906, provided this policy shall not hâve been ter- 
minated previously by lapse or death, the said David Welling shall hâve 
the option either — First, to withdraw in cash this policy's entire share of 
the assets (i. e., the accumulated reserve, which shall be six thousand eight 
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hundred and fourteen "Vioo dollars), and In addition thereto the surplus 
app rtioned by this society to this policy; seoondly, to convert the same into 
a paid-up policy for an équivalent amouut, provided, always, that, if the 
amount of said paid-up policy shall exceed the original amount of the assur- 
ance, a satisfactory certificate of good health from one of the society's méd- 
ical exaininers shall be required; thirdly, to withdraw in cash the share of 
the accumulated surplus apportioned by said society to this policy, and con- 
tinue the policy in force on the ordinary plan; or, fourthly, to continue the 
assurance for the original amount, and apply the entire tontine dividend to 
the purchase of an annuity; the amount derived from sueh annuity, to- 
gether with annual dividend on this policy, shall be paid in cash to said 
David Welling or assigns." The policy does not provide for its surrender 
by the assured, or for payment of its surrender value. The référée rep rted 
that the policy had no cash surrender value payable to the bankrupt under 
Its ternis, did not belong to the class of policies referred to in section 70 of 
the bankruptcy act, and the pétition of the trustée should be dismissed. The 
court on June 4, 1901, overruled the excepti us to the report, and decreed 
that the report stand approved, from which decree this appeal 1s taken, 

George Sawin, for appellant. 
Philip S. Brown, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

JENKINS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

In the case with which we hâve to deal, the law of the state of the 
domicile of the bankrupt does not exempt policies of insnrance from 
judicial pursuit by creditors. The questions, therefore, are sharply pre- 
sented, whether the insurance in question is property which, under the 
bankruptcy act, passes to the trustée, and whether the case cornes 
within the proviso of section 70a of the act (30 Stat. c. 541). The 
solution of thèse questions requires us to ascertain the real nature 
of this contract. The policy is a semitontine policy; upon its face, 
an ordinary life policy, the premiums payable in 20 years, and the 
amount stated to be paid upon the death of the bankrupt to his wife, 
Anna B. Welling, if she be living; otherwise to his surviving chil- 
dren, if any; otherwise to his légal représentatives or assigns. It 
also provides for the right after payment of premiums for three 
years, and upon default thereafter in the payment of a subséquent 
premium, to a paid-up policy, without participation in profits, in 
favor of the wife, if living ; if not living, to the surviving children ; 
and, if none such, to the personal représentatives or assigns of David 
Welling, — for as many twentieth parts of the original amount assured 
as there hâve been complète annual premiums received. If thèse 
provisions constituted in full the contract, we could not doubt that 
the bankrupt has no pecuniary interest in the policy which would 
pas s to his trustée, because in no case would there be payable to him 
in his lifetime any sura of money whatever upon the contract. There 
are, however, superimposed upon this contract certain conditions 
which qualify its effect and restrict the rights of the wife. Thèse 
conditions déclare that upon the completion of the tontine dividend 
period, November 27, 1906, the policy not having then been termi- 
nât ed by lapse or death, the bankrupt, not his wife, should hâve one 
of the four specified options, one of which is to receive in cash the 
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policy's accumulated reserve, stated to be $6,814.50, and also the 
surplus apportioned by the society to the policy. It is clear that the 
entire interest of the wife in this policy, and her right to receive 
any sum of money thereon, is contingent upon the death of hei 
husband before the completion of the tontine period, subject, per 
haps, to her right before that time to receive in lieu of the polie) 
a paid-up policy upon her husband's life, payable to herself, for as* 
many twentieth parts of the sum assured as there hâve been annuak 
dividends paid. It is likewise clear that this is also a contract be- 
tween the assurance society and the bankrupt that on the 27U1 daj 
of November, 1906, if he then survive, the society will pay him, iï 
he so elect, a certain sum of money, or, should he so elect, will issue 
certain insurance to him, as stated in the condition. We cannot 
doubt that the bankrupt, from the moment the policy was issued, had 
a pecuniary interest in it, and a right to receive money upon it at the 
stated time, contingent only upon his surviving the tontine period; 
that the wife's interest is contingent upon her husband's death within 
the tontine period ; and that her interest lapses at the completion 
of the tontine period, unless there had been substituted for the policy 
a new paid-up policy in the event and upon the terms stated. The 
proviso of section 70a déclares that : 

"When any bankrupt shall hâve any Insurance policy which has a cash 
surrender value payable to himself, his estate or personal représentatives, 
he may within thirty days after the cash surrender value has been ascer- 
tained and stated to the trustée by the company issuing the same, pay or 
secure to the trustée the sum so aseertained and stated and continue to hold, 
own, and carry such policy, free from the claims of the creditors partici- 
pating in the distribution of his estate under the bankruptcy proceedings, 
otherwise the policy shall pass to the trustée as assets." 

We are of opinion (and therein we concur with the court below 
and with the référée) that this policy does not fall within the proviso. 
The term "cash surrender value," therein employed, has a defined 
and légal meaning, namely, the cash value — ascertainable by known 
rules — of a contract of insurance abandoned and given up for can- 
cellation to the insurer by the owner, having contract right to do so. 
The "surrender" of the proviso is not the subject of negotiation 
or agreement, but of right. The proviso does not include those pol- 
icies where the right to surrender is not given by the contract. In 
the présent case, failing provision in the policy to that end, surren- 
der could only be legally accomplished through agreement with the 
company by the joint action of Welling and his wife. There exists 
no right in the wife or in the bankrupt, or in both jointly, to sur- 
render. It could only be done by the joint action of the two by 
agreement with the assurance society. If provision for surrender 
were incorporated in the contract, it would not be within the power 
of the bankrupt to surrender the policy, and thereby eut off the in- 
terest of his wife therein. Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 
41, 32 L,. Ed. 370. She has a distinct interest in the policy, which 
does not pass to the trustée in bankruptcy. Atkins v. Society, 132 
Mass. 395, 402. We cannot concur in the suggestion to the con- 
trary in Re Steele (D. C.) 98 Fed. 78, 80. Nor could the bankruptcy 
tourt rightfully compel such surrender and cancellation of the pol» 
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icy by the bankrupt, he agreeing thereto in concurrence with the 
company; for that might be to deprive the wife of her interest. And 
likewise it would not be within the power of the wife to surrender 
the policy, and thereby deprive the husband of his right at the end 
of the tontine period to receive the stipulated amount. Surrender 
can only be accomplished through agreement with the company by 
the joint action of husband and wife. Besides, if we concède that 
this policy has a "cash surrender value," within the meaning of the 
proviso, that value was not "payable to himself," for both the bank- 
rupt and his wife had an interest therein. We are not advised by 
the record, nor are we otherwise informed, that there is any known 
rule by which surrender value — assuming such to exist — could be 
equitably apportioned between the bankrupt and his wife, or by 
which it could be ascertained what proportion thereof was "payable 
to himself," within the meaning of the proviso. From the report 
in Re Diack (D. C.) ioo Fed. 770, the référée would seem to hâve 
reached an apportionrnent in such case, but the basis of his calcula- 
tion is not apparent. We are therefore clearly of opinion that the 
policy in question does not fall within the provisions of the proviso. 

But it does not follow, as was assumed by the court below and 
by the référée, that, because the policy does not fall within the terms 
of the proviso, the bankrupt has not property therein which passes 
to his trustée. By the terms of the policy he was entitled to re- 
ceive at the end of the tontine period the cash payment stipulated 
in the contact. That is a vested contract right, contingent only 
upon his surviving the tontine period. The right is valuable, in- 
creasing in value with each successive payment of premium. The 
policy, technically. had not a "surrender value," within the meaning 
of the proviso ; but it had an actual value, and that valuable right 
was right of property existing in the bankrupt. It is the plain pro- 
vision of the bankruptcy law that ail the estate of the bankrupt 
shall, by opération of law, be vested in the trustée, save such as 
is specincally excepted by the provisions of the bankruptcy law, or 
by the law of the domicile of the bankrupt. The language of the 
provision is comprehensive. Subdivision 5 of section 70a déclares 
that there shall be thus vested in the trustée "property which prior 
to the filing of the pétition he could by any means hâve transferred 
or which might hâve been levied upon and sold under judicial pro- 
cess against him." Then follows the proviso which we hâve con- 
sidered. It is clear that this proviso merely defines a certain class 
of insurance which may be excepted and exempted, by the action 
of the bankrupt and upon the conditions stated, from the gênerai 
property which by the law is vested in the trustée. In other words, 
the proviso is in the nature of a privilège to the debtor to retain 
such specified insurance upon yielding to the trustée the cash sur- 
render value of the policy at the time of adjudication. Ail other 
property of the bankrupt, including ail insurance owned by him, 
which does not fall within the provisions of the proviso, passes to 
the trustée. The statute cannot legitimately be construed to mean 
that a policy does not vest in the trustée except it hâve a cash sur- 
render value, and that such may be rescued by the bankrupt upon 
113 F.— 13 
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the terms stated The meaning of.the provision is clear, — that ail 
the property of the bankrupt except that specified in the proviso, 
shall be vested in the trustée, and that also shall pass unless the 
bankrupt avail himself of the privilège granted him by the law. 
The contract in question gives to the bankrupt the right to receive 
at a certain date a specified sum of money, contingent upon his 
surviving to that date. This is a vested right of property existing 
in the bankrupt, which passes to the trustée. It is a property right 
which he could hâve transferred, and it falls within the comprehen- 
sive language of the section which vests title in the trustée. 2 May, 
Ins. § 459d ; Porter v. Porter, 2 Willson, Civ. Cas. Ct. App. § 434 ; 
Cameron v. Fay, 55 Tex. 58; Levy v. Van Hagen, 69 Ala. 17; 
Tompkins v. Levy, 87 Ala. 263, 6 South. 346, 13 Am. St. Rep. 31 ; 
Boyden v. Insurance Co., 153 Mass. 544, 27 N. E. 669; Tennes v. 
Insurance Co., 26 Minn. 271, 3 N. W. 346 ; Talcott v. Field, 34 Neb. 
611, 52 N. W. 400, 33 Am. St. Rep. 662; Evers v. Association, 59 
Mo. 429. In trie last case it was ruled that there was no joint in- 
terest in the policy during the continuance of the life of the insured ; 
that while he livéd he had the sole and absolute interest, with a 
bare contingency resulting to the other party, that, "had he survived 
to the designated time when the payment of the policies was to 
inure to him personally, he, and he alone, would hâve reaped their 
fruits, and no other one was jointly interested with him" ; and that 
the interest. of the beneficiary did not take efïect until the insured's 
interest ceased by death. It does not appear that the policy in 
that case contained a provision like the one hère, providing for a 
paid-up policy to the beneficiary named in case of default in the 
payment of premium after three ànnual premiums had been paid. 
This provision, even if the doctrine of the Missouri case can be 
upheld to its full extent, wduld, as we think, give to the wife a 
présent right and interest in the policy, to receive upon the condi- 
tions stated a paid-up policy upon the life of her husband, — a right 
however, which she could not exercise without his consent, since 
that would be to deprive him of his right to receive the amount 
specified at the conclusion of the tontine period. 

The case of Ex parte Dever, 18 Q. B. Div. 660, is not in conflict 
with our conclusion. The policy there was like to the one hère, ex- 
cept that the right of option at the conclusion of the tontine period 
was vested in the wife, and not the husband. The right of the hus- 
band to receive anything under that policy rested in the possibility 
of the wife, ât the end of the tontine period, exercising her option 
to receive a specified sum of money, which, it was argued, under 
the marital laws of England, would pass to the husband. Whether 
it would so pass was not determined; but the court ruled that the 
husband had no property right in the policy which passed to the 
trustée, because it was something that could only accrue in the 
exercise of the wife's option on the double contingency which had 
not happened at the time he obtâined his discharge. The court said : 

"It was the mère hope of a hope that something might corne to him by 
reason of his surviving the ten years, and of his wife's exercising her op- 
tion in that particular manner, and it was a mère spes, and there waa 
nothing which could vest in the trustée in bankruptcy." 
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In re Slingluff (D. C.) 106 Fed. 154, 3 Nat. Bankr. News, 254, 5 
Am. Bankr. R. 76, was a case upon an endowment policy, where 
the specified amount was payable to the bankrupt at the date stated, 
if lie survived, and, if he should die within the period, then to the 
wife or her légal représentatives. Judge Morris in that case de- 
livered an able and exhaustive opinion, covering the whole ground 
hère considered, and reaching the conclusion to which we are com- 
pelled. 

It remains to consider how this matter should be dealt with by 
the court below. The trustée takes the policy as of the date of the 
adjudication in bankruptcy, and subject to ail its burdens. He takes 
it subject to the duty of continuing it in force by the payment of 
semiannual premiums until the completion of the tontine period. 
That will involve a large outlay of money, which may prove burden- 
some to the estate. He also takes the policy subject to the con- 
tingency of the death of the bankrupt before the completion of 
the tontine period, and, if that contingency should happen, he will 
fail to realize anything, and possibly the bankrupt's estate might 
lose the amount disbursed in payment of premiums. There would 
seem to be two modes of practically and equitably solving the prob- 
lem. One is to ascertain, if it be possible, the actual value of the 
policy at the date of the adjudication in bankruptcy, and the équi- 
table apportionment of that value among the respective interests 
in the policy, and then, in analogy to the declared policy of the law 
as stated in the proviso, to permit the bankrupt, if he so désire, 
to pay to the trustée that proportion of the actual value which 
would be coming to him at the time stated and upon the plan sug- 
gested, and that the trustée thereupon convey ail claim to the policy 
to the bankrupt. The other plan is to direct a sale by the trustée 
of the interest of the bankrupt in the policy at the date of the ad- 
judication in bankruptcy. Thèse views are suggested to the court 
below for its considération in the équitable disposition of the matter 
under the rules which we hâve declared, and because the record 
furnishes no data from which spécifie directions may be given. 

GROSSCUP, Circuit Judge (dissenting). I concur in the opinion 
that the policy does not fall within the provisions of section 70a 
relating to a cash surrender value; but am forced to dissent from 
that portion of the opinion which holds that in virtue of the condi- 
tion of the policy relating to David Welling's right of élection upon 
the completion of the tqntine dividend period, November 27, 1906, 
Mrs. Welling's vested interest will cease, and Welling's right be- 
come a property which could hâve been transferred April 13, 1901, 
the date of adjudication, or which might hâve been levied upon and 
sold under judicial process against him. 

The policy, on its face, contracts to pay Anna B. Welling, if liv- 
ing, or, if not living, the surviving children, the sum of ten thousand 
dollars within sixty days after satisfactory proofs of death of David 
Welling, subject, however, to the condition, among others, that upon 
the completion of the tontine period, November 27, 1906, (the policy 
not having been terminated previously by lapse or death) David 
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Welling should hâve the option: (a) to withdraw in cash the pol- 
icy's entire share of the assets ; (b) to convert such share into a 
paid-up policy for an équivalent amount ; (c) to continue the policy 
in force on the ordinary plan, withdrawing the accumulated surplus 
in cash, or, (d) to continue the policy for the original amount, apply- 
ing the tontine dividend to the purchase of an annuity for the benefit 
of David Welling. 

Now, the law holds, that in a policy of insurance taken out by a 
husband on his life, making a reasonable provision for the family 
after his death, without intent to hinder, delay or defraud creditors, 
the interest of the wife vests from the moment the policy is issued, 
and remains vested until the policy matures, unless there is a clear 
provision to the contrary. The policy under considération contains 
no clear contrary provision. The right of Welling to take out, at a 
given period, the value of the policy in cash, connected as it is with 
the other alternative, that the policy may continue in force on the 
ordinary plan, is not in itself a divestment of Anna B. Welling's 
interest. The alternative — the. continuance of the policy in force on 
the ordinary plan: — is a continuance of her vested interest as it was 
previously. The effect of the contract, taken as a whole, is that the 
insurance Company promises to pay Anna B. Welling, or the sur- 
viving children, upon the death of David Welling, the sum of ten 
thousand dollars, unless on November 27, 1906, David Welling shall 
hâve elected to withdraw in cash the policy's entire share of the 
assets. In such a contract, the interest of Anna B. Welling, though 
subject at the option of David B. Welling (to be exercised Novem- 
ber 2J, 1906) to termination, is not, in fact, terminated or divested 
until the option has been exercised. 

Assuming then, that Anna B. Welling has a vested interest in the 
policy, not terminable November 2J, 1906, unless David B. Welling 
elects to take out irt cash the policy's share of the assets, it is clear 
to me that such right of élection is one not transférable, or subject 
to levy upon judicial process. If the subject matter of the option 
were a mère future interest or expectancy, disconnected from obliga- 
tions to, or with the interests of, another, there might be little doubt 
of its assignability. But that is not its nature or substance. The 
subject matter of the option is a policy of life insurance— the pro- 
vision a husband makes for his wife and family in the event of his 
death. Presumably, the wife has contributed her share toward ob- 
taining the premiums that hâve enabled the husband to carry along 
the policy; presumably, too, any other provision for her or the 
family has been afïected by the fact that a life insurance provision 
is in existence. If disposed of, such a policy, unlike other prop- 
erty, brings no équivalent — once let go it can in many c?ses never 
be replaced. An option so intimately interwbven with the wife's 
interest, and with the obligations due to her from her husband, 
cannot be exercised against her interests, except in exact accordance 
with the substantial terms in which the option is formulated and 
put in force. 

One of those terms is that it shall be exercised November 27, 
1906. Time, hère, so far as Mrs. Welling is concerned, is of the 
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essence of the option. The interest of the wife, and the sensé of 
obligation of the husband, may be différent on that day from that 
of any day preceding or following. It is, in my judgment, the wife's 
right that the élection — affecting as it does her vital interests — 
shall be exercised only in view of the considérations that may in- 
fluence the husband at that time; neither those before nor those 
after. 

Another terni of the option is that the élection shall be by the 
husband himself. No one else can stand in his place, or exercise 
the option under the circumstances and sensé of obligation that 
will influence him. It is the wife's right to hâve the husband's 
judgment, not that of a stranger — the judgment of the man who 
presumably has an interest in her future, not that of a man whose 
interest in this respect is in conflict with hers. I am of the opinion 
that a fair interprétation of the spirit of the policy would disallow the 
exercise of the option of Welling until the day for its exercise had ar- 
rived, and would then disallow its exercise, unless it be by the judg- 
ment of Welling himself. Such an interprétation, of course, forbids 
the view that the option is transférable in advance — in this case six 
years in advance — or was subject to levy by creditors. 

The decree is reversed and the cause remanded to the court be- 
low with direction to proceed therein in accordance with the views 
expressed in this opinion. 



DE GIGNAC et al. v. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. January 7, 1902.) 

No. 801. 

1. Post Office— Mailing Prohtbited Matteb — Sdfficienct of Indictment. 

An indictment under Eev. St. § 3893, as ainended by 1 Supp. Rev. St 
621, charging the défendant with having deposited in a post office for 
mailing a letter or circular giving information where and of whom might 
be obtained obscène, lewd, and lascivious pictures, is sufflcient if it 
spécifies the place where and of whom the letter or circular gave in- 
formation, and allèges the character of the information, leaving further 
disclosures to the évidence. It is not necessary to aver ownership or 
possession of the objectïonable matter, nor that the information was 
given to one who inquired for or desired it, nor to describe the pictures 
about which information was given, further than to state their char- 
acter. 

2. Same — Eléments of Offense. 

It is not necessary, to constitute the offense of mailing a letter or 
circular giving information where obscène, lewd, and lascivious pictures 
or publications may be obtained, under Eev. St. § 3893. as amended by 
1 Supp. Rev. St 621, that the writing mailed should describe the objec- 
tïonable matter or state its character. It is sufflcient if the writing, 
although unobjectionable on its face, in fact gives information where 
matter of the character specified in the statute can be obtained. and the 
Indictment need not plead ail the words constituting the information 
with the particularity required in cases of libel or forgery, 
8. Same — Indictment Coksideked. 

An indictment under Rev. St. § 3893, as amended by 1 Supp. Kev. St 
621, charged the défendants with having deposited for mailing a cir- 
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cular, and, after setting ont the circular In hsRc verba, averred: "Which 
Baid circular then and there was a circular which gave information, as 
they, the said * * *, then and there well knew, where and of whom 
might be obtained certain obscène* lewd, and' lascivious photographie 
pictures, in the said circular called 'views'; that is to say, information 
that the said pictures might be obtained of * * * at * * *." 
HélA, that suçh indictment was sufficient, although the circular set out 
was mereiy an advertisement of a machine for exhibiting "views," and 
of différent sets of views for exhibition therein; the character ot the 
pictures not being described. 

In Error tp.thè District Court of the United States for the North- 
ern District of Illinois. 

The indictment in this case is based upon section 38S3 of the Eevised 
Statutes of the United States, as amended by the act of September 26, 1888 
<1 Supp. Rev. St. 621), and embraces two counts. À demurrer to the indict- 
ment having been overruled, the défendants entered their pleas of guilty to 
both counts. À motion in arrest of judgment was overruled, and exception 
duly taken. The défendants were thereupon sentenced each to pay a flne 
of $1,000, and to; bé imprisoned in the Illinois State Penitentiary at Joliet at 
hard labor for three years; the said sentence of imprisonment to be satisfled 
by each serving one year in the county jail of Cook county. Motion to 
vacate and set aside judgment was then made and overruled. The ruling 
of the court in passing sentence, in denying the motion in arrest of judg- 
ment, and in denying the motion to vacate judgment is assigned for error, 
and the suffleiency of the indictment is the sole question presented hère for 
considération. 

Section 3893 of the Eevised Statutes, as amended, reads as follows: 

"Sec. 3893. Every obscène, lewd or lascivious book, pamphlet, piernre, 
paper, letter, writing, print, or other publication of an indécent character, 
and every article or thlng designed rr intended for the prévention of con- 
ception or procuring of abortion, and every article or thing intended or 
adapted for any indécent or immoral use, and every written or printed eard, 
letter, circular, book, pamphlet, advertisement, or notice of any kind giving 
information, directly or indirectly, where or how, or of whom, or by what 
means any of the hereinbefore mentloned matters, articles or things may be 
obtained or made, whether sealed as flrst-class matter or not, are hereby 
declared to be non-mailable matter, and shall not be conveyed in the mails 
npr delivered from any post-office nor by any letter carrier; and any person 
who shall knowlngly deposit, or cause to be deposlted, for mailing or de- 
llvery, anythlng declared by this section to be non-mailable matter, and any 
person who shall knowlngly take the same, or cause the same to be taken, 
from the mails for the purpose of circulating or disposing of or of aiding in 
the circulation or disposition of the same, shall, for each and every offense 
be fined upon conviction thereof not more than five thousand dollars, or 
Imprisoned at hard labor not more than five years, or both, at the discrétion 
of the crurt." 

The indictment is as follows: 

"The grand jurors for the United States of America, inqulrlng for the 
Northern division of the Northern district of Illinois, upon their oaths pré- 
sent that Anthony L. De Gignac and Herbert S. Mills, late of the city of 
Chicago, in the said division and district, on the thirteenth day of December, 
In the year of our Lord nineteen hund'-ed, at Chicago aforesaid, in the 
division and district aforesaid, unlawfully did knowlngly deposit and cause 
to be deposited in the post office of the said United States there, for mailing 
and delivery, a certain envelope, to wit, an envelope which then and there 
bore two uneaneeled, United States two-cent postage stamps and the fol- 
lowing return card direction and address; that is to say: 'Return in 5 daya 
to Mills Novelty Co.. Chicago, U. S. A. Peter Lemington, Esq., 2201 Arapo- 
hold, Koom 12, Denver, Colo.,' — and contained a certain printed circular, 
to wit, a printed circular of the ténor which hère follows; that is to say: 
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— Which sald circular then and there was a circular whlch gave Informa- 
tion, as they, the said Anthony L. De Gignac and Herbert S. Mills, then and 
there well knew, where and of whom niight be obtalned certain obscène, 
2ewd, and lascivious photographie pictures, in the said circular called 'Views'; 
that is to say, information that the said pictures might be obtained of the 
Mills Novelty Co., at Nos. 11 to 23 South Jefferson street, in the said city of 
Chicago, — against the peace and dignity of the said United States, and con- 
trary to the form of the statute of the same In such case inade and pro- 
vided. 

"(2) And the grand jurors aforesaid, upon their oaths aforesaid, do fur- 
ther présent that the said Anthony L. De Gignac and Herbert S. Mills, on 
the tenth day of January, in the year of our L rd nineteen liundred and one, 
at Chicago aforesaid, in the division and district aforesaid, unlawfully did 
knowingly deposit and cause to be deposited in the post office of the said 
United States at Chicago aforesaid, for mailing and delivery to one Peter 
Simington, at No. 2261 Arapahoe street, in the city of Denver, in the state 
of Colorado, a certain typewritten letter; that is to say, a letter of the ténor 
following, beginning next below the engraved letter head thereof, winch it 
is impossible to hère produce, to wit: 'Cable Address, "Coin." Thone, Mon- 
roe, 47. Jan. 10, 1901. Mr. Peter Simington, 2201 Arapahoe St., Denver, 
Colo. — Dear Sir: Replying to your valued favor of Jan. 4th, will say that 
the priée of our views such as you désire are $1.50 per dozen. We also 
allow you to exchange the same for others, providing you hâve n;>t retained 
them over thirty days, and they are in good condition, we allowlug you two- 
thirds of their original value in exchange for new. Hoping to be favored 
with your valued order, assuring you that the same shall hâve our prompt 
and careful attention, we remain, yours very truly, Mills Novelty Co. A. H. 
C.,'— which sald letter then and there was a letter which gave information 
to the said Peter Simington, as they, the said Anthony L. De Gignac and 
Herbert S. Mills, then and there, to wit, at the time and place of so de- 
positing the said letter in the said post office, and causing the same to be 
deposited thereln, for mailing and delivery as aforesaid, well knew, where 
and of whom might be obtained certain obscène, lewd, and lascivious photo- 
graphie pictures of nude women, too obscène, lewd, and lascivious to be hère 
described; that is to say, information that such pictures might be obtained 
of the Mills Novelty Co., then doing business in the said city of Chicago, — 
against the peace and dignity of the said United States, and contrary to the 
form of the statute of the same in such case made and provided." 

Wm. S. Forrest, for plaintiff in error. 
S. H. Bethea, for the United States. 

Before JENKINS and GROSSCUP, Circuit Judges, and HUM- 
PHREY, District Judge. 

HUMPHREY,- District Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

The contention on behalf of plaintifïs in error is that the indict- 
ment does not aver that the writing therein set forth gave the 
prohibited information directly or indirectly; that it contains no 
averment that obscène, lewd, and lascivious photographie pictures 
or views were in fact at Nos. il to 23 Jefferson street, in the city of 
Chicago, or were in the possession or under the control of the 
Mills Novelty Company. Counsel contend that an indictment drawn 
under this section for mailing prohibited matter, or for mailing a 
writing giving information where such matter may be obtained, 
is subject to the rule of pleading applicable to indictments for slan- 
<ier, libel, forgery, etc. ; that the case at bar is strictly analogous 
to an indictment for criminal libel; that therefore, in order to make 
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a good indictment, the writing itself must upon its face purport to 
be what is prohibited, or, failing in that, the indictment must con- 
tain explanatory allégations, averments, or writings showing that 
the writing itself, interpreted by such explanations, does not contain 
what is prohibited. 

This contention cannot be sustained. The primary object of this 
fédéral enactment (section 3893, Rev. St. U. S.) is to protect the 
mails from corrupt communications. The incidental purpose of the 
law is to protect the public morals. The law has been construed 
by the suprême court. It is not necessary, in an indictment under 
this section, that ail the words constituting the information should 
be pleaded with the particularity used in cases for libel and forgery. 
It is sufficient that the character of the information be described, 
leaving further disclosures to the introduction of évidence. The 
offense hère denounced is the giving of information by mail where 
obscène matter may be obtained. Any communication by mail 
which does this is actionable. The gist of the offense is the giving 
of the information by mail. It is not necessary to aver ownership 
or possession of the obscène matter. Neither is it necessary to 
aver that the information was given to one who inquired for or de- 
sired the same. One very common purpose of those who violate 
this statute is the corruption of the young and the innocent. It 
is not necessary that the writing complained of should in terms 
describe obscène matter. The writing may be innocent and harm- 
less on it? face. Yet if it in fact give information where obscène 
matter may be obtained, and the explanatory averment so states, 
it cannot save the plaintiffs in error harmless because the obscène 
matter in question is described by the indefinite term of "views." 

On the exact question arising hère the cases of U. S. v. Grimm 
(C. C.) 45 Fed. 558, Id. (D. C.) 50 Fed. 528, and Grimm v. U. S., 
156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, are in point. Thèse 
cases hâve been much relied upon by counsel on bot h sides. The 
indictment hère is sufficient under the authority of either of the 
Grimm Cases. In the first Grimm Case, the main objection to the 
indictment, and the one on which it was held insufricient for uncer- 
tainty, was that it did not contain any averment, either in the writ- 
ing itself or by way of explanation, as to the place where the objec- 
tionable matter could be obtained. The indictment failed to aver 
that the writing complained of conveyed the information denounced 
by the statute. The indictment hère is spécifie on this point. It 
avers that the writing complained of did contain information where 
such denounced photographs could be obtained, viz. : "Informa- 
tion that the said pictures might be obtained at Nos. 11 to 23 South 
Jefferson street, in said city of Chicago." In the second Grimm 
Case, opinion by Mr. Justice Brewer, it is said at page 608, 156 
U. S., page 471, 15 Sup. Ct., and page 551, 39 L. Ed.: 

"It Is insisted that tlie possession of obscène, lewd, or lascivlous pictures 
constitutes no offense under the statute. That is undoubtedly true, and no 
conviction was sought for the mère possession of such pictures. The grava- 
men of the complaint is that the défendant wrongfully used the mails for 
trausmitting information to others of the place where such pictures could 
be obtained, and the allégation of possession is merely the staternent of a 
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fact tending to interpret the letter winch he wrote and placed In the post 
office. It is said that the letter is not in itself obsceae, lewd, or lascivious. 
This also may be conceded. But, however innocent on its face lt may ap- 
pear, if it conveyed, and was intended to convey, information in respect to 
the place or person where, or of whom, such objectionable matters could be 
obtained, it is within the statute. * * * On the contrary, it is sufflcient 
to allège its character and leave further disclosures to the introduction of 
évidence. It may well be that the sender of such a letter bas no single 
picture or other obscène publication or print in his mind, but, simply know- 
ing where matter of an obscène character can be obtained, uses the mails 
to give information to others. It Is unnecessary that unlawful intent as to 
any partieular picture be chargea or proved. It is enough that in a certain 
place there could be obtained pictures of that character, either already made 
and for sale or distribution, or from some one willing to make them, and 
that the défendant, aware of this, used the mails to convey to others the 
like knowledge." 

Measured by this standard the indictment is sufficient. It avers, 
after setting out the circular in hsec verba : 

"Whlch said circular then and there was a circular which gave informa- 
tion, as they, the said Anthony L. De Gignac and Herbert S. Mills, then and 
there well knew, where and of whom might be obtained certain obscène, 
lewd, and lascivious photographie pictures, in the said circular called 
'Vlews'; that is to say, information that the said pictures might be ob- 
tained of the Mills Novelty Company, at Nos. 11 to 23 South Jefferson street, 
iû the said city of Chicago, — against the peace and dignity of the said United 
States, and contrary to the form of the statute of the same in such case 
made and provided." 

It very properly left further disclosures to the introduction of 
évidence. 
The judgment of the district court is affirmed. 
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In re HUTCHINSON, Petitloner. 

(Circuit Court of Appeals, First Circuit January 8, 1902:) 

Nos. 386, 390. 

1. Bankruptcy— Procédure on Review. 

The décision of a court of bankruptcy on a pétition claiming ownershlp 
of funds In the hands of a bankrupt's trustée, where the facts are un- 
dlsputed, may be reviewed by a pétition for revision, under Bankr. Act 
1898, i 2éb, and not by appeal under that act. 1 

8. Same— Proceeds of Plkdge — Recovert prom Trustée of Pledgkb. 

A pledgee of a certifleate of stock repledged it to a bank, without 
the knowledge of his pledgor, to secure a debt of his own. He after- 
wards made a gênerai assignment, and still later was adjudged a bank- 
rupt. The bank sold the securities, and, after its claim was paid, had a 
Bum remaining exceeding the proceeds of such certifleate, which it paid 
over to the assignée, who had been previously notitied by the original 
pledgor of fais right to the certifleate, subject to payment of his own 
debt, which he had duly tendered. The assignée had funds in his 
hands exceeding the proceeds of such certifleate at ail times untll 
he turned the same over to the trustée in bankruptcy, who thereafter 

lAppeal and revlew in bankruptcy cases, see note to In re Eggert, 43 O. C. 

a. a. 
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also had at ail times fuuds in excess of such amount. EeU- that the 
original pledgor had the équitable right to follow the fund received by 
the bank in excess of its debt through the hands of the assignée and Into 
those of the trustée, and to recover from the latter the proceeds of hls 
stock, less the amount of hls indebtedness to the bankrupt 

8. Samk— Lâches, 

The original pledgor, having no knowledge that his stock had been 
repledged by the bankrupt until after hé had filed hls clairu as a pre- 
ferred creditor of the bankrupt estate, cannot be said to hâve waived 
any rights, or to hâve been guilty of lâches which would preclude him 
from thereafter asserting the same against the fund in the hands of the 
trustée. 

4. Samk— Costs. 

In re Dickson (C. C. A.) 111 Fed. T26, afflrmed as to costa. 

Appeal from, and Pétition for Revision of Proceedings in, the 
District Court for the District of Massachusetts. 
For opinion below, see 108 Fed. 212. 

Addison C. Burnham and Albert S. Hutchinson (Freedom Hutch- 
inson, on the brief), for appellant. 
Roland Gray (Ropes, Gray & Gorham, on the brief), for appelle*. 

Before COLT and PUTNAM, Circuit Tudges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse tvvo proceedings were brought 
to revise the decree of the district court for the district of Massa- 
chusetts, sitting in bankruptcy, directing a payment to Le Roy by 
the trustée in bankruptcy of $6490.29. As occurred in Re County 
of Worcester, 42 C. C. A. 637, 102 Fed. 808, and in Re Fisher, 43 
C. C. A. 381, 103 Fed. 860, 51 L. R. A. 292, and in Re Dickson 
(C. C. A.) ilï Fed. 726, the moving party in this court, who is the 
trustée in bankruptcy, being uncertain as to the nature of his remedy, 
both appealed, which constitutes the case of Hutchinson v. Le Roy, 
and filed a revisory pétition, which constitutes that of Hutchinson, 
petitioner. There can be no doubt that the latter proceeding is the 
correct one, and the appeal must be dismissed for want of jurisdic- 
tion. 

The proceeding commenced by Le Roy filing a proof of debt, 
claiming this $6,490.29, but closing the proof with the following, 
"Déponent claims to be entitled as a preferred creditor." What 
Le Roy thus sought to accomplish could not be accomplished in 
that form, as the claim which he intended to maintain was not a 
preferred debt, under the bankruptcy act of 1898. Subsequently Le 
Roy obtained leave to amend as follows : 

"And now cornes the claimant, Stuyvesant Le Roy, and moves to amend 
his proof of claim heretofore ttled by substituting therefor the follo-wtng: 

" 'The trustée appointed in the above-entitled bankruptcy proceeding re- 
ceived $6,490.29, belonging to this claimant, and forming no part of the 
estate of the bankrupts. Wherefore this claimant prays that the trustée may 
be ordered to pay to him said sum, less the amount of the dividend which 
has already been pald to him. 

" This application ls made wlthout préjudice to the clalmant's rlght to 
share as a gênerai creditor for said amount of $6,490.29, Jn the eveat of the 
dénia] of this prayer for f ull payment' " 
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The amendment having been allowed, what was originally in- 
tended as a proof of a preferred daim was converted into a sum- 
mary. pétition for the payment to Le Roy of a spécifie amount from 
the funds in the possession of the trustée. The district court clearly 
had jurisdiction over this pétition, and granted it. Le Roy claimed 
the proceeds of 65 shares of American Sugar Refining Company 
stock, sold as hereinafter stated; the amount realized on the sale 
being $8,320. According to well-established rules, a court winding 
up insolvent estâtes must take cognizance of ail équitable set-offs, 
no matter how they may arise. Bankr. Act 1898, § 68; Carr v. 
Hamilton, 129 U. S. 252, 256, 9 Sup. Ct. 295, 32 L. Ed. 669 ; Scott 
v. Armstrong, 146 U. S. 499, 507, 13 Sup. Ct. 148, 36 L. Ed. 1059; 
Auten v. Bank, 174 U. S. 125, 148, 19 Sup. Ct. 638, 43 L. Ed. 920. 
It is sufficient that on the adjustment of ail accounts between Le 
Roy and the bankrupts, including the matter of the 65 shares of 
American Sugar Refining Company stock, there was a balance due 
the former of $6,490.29. 

Le Roy had pledged to the bankrupts before their failure the 
65 shares of American Sugar Refining Company stock. After- 
wards, at a date not given, the bankrupts borrowed of the Beacon 
Trust Company $100,000, pledging it a long list of securities, in- 
cluding with the rest the American Sugar Refining Company stock, 
and a small amount of other stocks belonging to other persons, 
without their consent, and without the consent or knowledge of 
Le Roy. Next, on December 27, 1899, the bankrupts made an as- 
signment for the benefit of their creditors to one George C. Dick- 
son. On the next day, or the day after, Le Roy called at the office 
of the bankrupts, and offered to pay the balance due from him 
on the delivery to him of the American Sugar Refining Company 
stock ; but he was advised that nothing could be done, because the 
assets of the concern had been transferred to Mr. Dickson. Not 
knowing that his stock had been pledged to the Beacon Trust Com- 
pany, Le Roy, forthwith after his interview with the bankrupts, in- 
formed Mr. Dickson that it belonged to him, and that it and its pro- 
ceeds should be kept separate from the gênerai assets of the insol- 
vents. Between December 28, 1899, and January 2, 1900, — the dé- 
tails of the dates not being given, nor important, — the Beacon 
Trust Company sold ail the securities pledged to it, with some ex- 
ceptions not necessary to consider, but including Le Roy's, real- 
izing on the sale $111,340.75. The dates show that, both at the 
time of the assignment and of the claim made by Le Roy on Dick- 
son, his stock was still intact in its hands. The trust company 
paid from the proceeds of the sale the amount of its loan, and de- 
Iivered to Mr. Dickson a cash surplus of $11,340.75 and the unsold 
securities. The stock belonging to Le Roy was, as already said, 
sold for $8,320, and the other stocks belonging to other persons 
were sold for $3,200. As the net amount of Le Roy's claim is the 
.sum already named, $6,490.29, ail the réclamations which could be 
made by ail the owners of ail the stocks so pledged were less than 
Jhe amount thus turned over. 
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The pétition on which the adjudication of bankruptcy was made 
was subsequently filed, at a date not given in the record, and Hutch- 
inson was duly appointed trustée. Meanwhile Mr. Dickson made 
some disbursements and realized some other funds, but at ail times 
he had in his hands as assignée at least $11,340.75 in cash, and 
he turned over to the trustée $30,783.62. The trustée always has 
had, as trustée, cash in excess of $11,340.75, not required for any 
spécial purpose connected with the estate of the bankrupts, or with 
the proceedings in référence to the bankruptcy. From the time 
Mr. Dickson received the money from the Beacon Trust Company 
until the amendment was made which converted Le Roy's proof 
into a summary pétition, there always was in the hands of Mr. 
Dickson and the trustée a sum which could hâve been applied to 
satisfying Le Roy's claim, without affecting any interests, except the 
amount of dividends to be paid the gênerai creditors, who could 
prove their claim s either under the assignment or in bankruptcy. 

The record not showing that Le Roy knew what disposition had 
been made by the bankrupts of his American Sugar Refining Com- 
pany stock, or, indeed, that he knew that they had made any dis- 
position of it, we are not to hold that it was in his power to take 
any further action to protect his rights. Therefore we are to hold 
that he has not been guilty of any lâches which could préjudice 
him. We might hold that the claim which Le Roy made on Dick- 
son placed sufficiently on Dickson the duty of ascertaining whether 
any of the stock in the hands of the Beacon Trust Company be- 
longed to Le Roy. But Dickson, as assignée of the insolvents, was 
not a purchaser for value, and therefore it is of no conséquence 
whether he was advised of this fact. It is also well settled that 
the trustée, as well as the assignée, took only the equities of the 
bankrupt. Stewart v. Platt, loi U. S. 731, 738, 25 L. Ed. 816; 
Bank v. Yardley, 165 U. S. 634, 653, 17 Sup. Ct. 439, 41 L. Ed. 855. 
Therefore it follows that the trustée can set up no right against 
Le Roy which Dickson, as assignée, could not hâve done. 

For the purpose of determining Le Roy's equities, it is not nec- 
essary to go back of the condition of things when the securities came 
into the hands of the Beacon Trust Company. Of course, the cïr- 
cumstantial facts concerning every transaction of this nature differ 
from those of every other, and it is not always for the trustée in 
bankruptcy to détermine for himself whether such différences in- 
volve anything of substance. Nevertheless an examination of the 
record impresses us that this case must be determined in favor of 
Le Roy, on simple rules, and on recognized and well-established 
équitable principles. 

There can be no doubt that, before the securities were sold by 
the Beacon Trust Company, Le Roy had a légal right to pay to it 
its loan, and take up ail of them, for the purpose of protecting his 
interest in his own stock. It is said, however, that, in case the 
Beacon Trust Company had refused to accept payment or to sur- 
render the stock, his only remedy would hâve been by an action at 
common law. Although this proposition, if sustained, could not 
affect the equities of this case, nevertheless it is not correct. If the 
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Beacon Trust Company had refused to surrender, Le Roy, being a 
Etranger to the transaction between it and the bankrupts, could hâve 
maintained a bill of rédemption. Story, Eq. Jur. (13U1 Éd.) § 1032. 
However, Le Roy had other equities, in ail respects the same as 
those of a surety, including the rights of marshaling and subroga- 
tion, and also the right to avail himself of the law of application of 
payments in such manner as would be most to his advantage. Thèse 
principles are so thoroughly settled that no citation of authorities 
is necessary in référence to them; but the two rights first named 
are well explained by Lord Hatherley in Ex parte Alston, 4 Ch. 
App. 168, and by Lord Justice Cotton in Ex parte Salting, 25 Ch. 
Div. 148, 152. 

It is quite probable, also, that on a showing that the Beacon Trust 
Company could hâve repaid itself, certainly and immediately, on a 
sale of the securities belonging to the bankrupts, Le Roy could, on 
its refusai to sell, hâve brought a bill, in the nature of a bill for mar- 
shaling the assets, requiring it to sell them, and thus relieve his 
own stock. It is not necessary, however, to détermine this, because 
he was clearly entitled to the spécifie equities which we hâve pointed 
out, and which are uniformly recognized and protected by the chan- 
cery courts. Thèse equities adhered, of course, to the surplus, 
equally whether the sale was made by the Beacon Trust Company, 
or its loan was paid by Le Roy, or a sale was effected by a chancery 
court on a bill for that purpose. 

As, according to équitable principles, thèse equities attached to 
the fund, it followed it, of course, wherever it could be found, until 
it should reach the hands of an innocent purchaser for value. The 
proposition of the trustée in bankruptcy that it cannot be determined 
out of what portion of the proceeds the loan of the Beacon Trust 
Company was paid, and that therefore it cannot be said that Le 
Roy had any lien on the spécifie surplus remaining after payment 
of the loan, is one nowhere recognized. It is also met by the well- 
known rule of appropriation of payments, to the effect that, where 
the parties themselves hâve made no spécifie direction, the law ap- 
propriâtes in such way as to protect the just rights of ail. More- 
over, the proposition is strictly met by Ex parte Alston, ubi supra, 
where it appears that the pledgees, situated like the Beacon Trust 
Company, applied to the payment of their debt the spécifie proceeds 
of property pledged without authority> as was Le Roy's stock in 
the case at bar; yet the court gave the owner of what was thus 
improperly pledged a lien on the remaining securities in the hands 
of the pledgees for the value of his property. An examination of 
the English cases doubted and overruled will show that Ex parte 
Alston has never been questioned. It was expressly recognized as 
authority by the court of appeal in Ex parte Salting, ubi supra. 

Story, Eq. Jur. (i3th Ed.) §§ 1255-1258, reaches, in thèse respects, 
every case where property hàs'been wrongfully misapplied, without 
any limitation as to the relations between the owner and the person 
who misapplied it. In section 1258 it is said : 

"Wherever the property of a party has been wrpngfully misapplied, or a 
trust fund has been wrongfully converted Into another specleg of property, 
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If its ldentity can be traced, It will be held in its new form llable to the 
rights of the original owner or cestui que trust" 

In a note to this section it is said that this rule applies a fortiori 
if the property has been rightfully sold by an agent or trustée ; but 
the text is stated so broadly that it reaches proceeds wrongfully 
misapplied, no matter by whom, and without regard to whether or 
not the misapplication is by a person standing in a confidential re- 
lation. The same rule is thus stated, in a summary form, in May 
v. Le Claire, il Wall. 217, 235, 20 L. Ed. 50, 54: 

"At law in many cases if property be tortiously taken or converted, the 
tort feasor may be useil in trespass or trover, or the injured party inay waive 
the tort and sue in assumpsit In the îatter case the saine résulta follow as 
if there had been an implied contract." "In the same class of cases, where 
the converted property has assumed altered forma by successive invest- 
ments, the owner may follow it as far as he can trace it, and sue at law 
for the substituted property, or he may hold the wrongdoer liable for appro- 
priate damages." "There aTe kindred prineiples in equity jurisprudence, 
whence, indeed, thèse rules of the common law seem to hâve been derived." 

The efnciency of the rules of the chancery courts, by virtue of 
which Le Roy seeks to impress the surplus in the hands of the Bea- 
con Trust Company with equities in his behalf, is peculiarly illus- 
trated by an extensive class of authorities, of which the opinion of 
Mr. Chief Justice Gray in Bank v. Barry, 125 Mass. 20, is a note- 
worthy one. There the money in question was taken by a clerk 
of the bank, yet not in his capacity as clerk. It was stolen. A 
part of it was delivered by him to one Barry, who was a stranger 
ta tBe bank, and who with it purchased land, taking the title in the 
name of his mother; and Mr. Chief Justice Gray, delivering the 
opinion in behalf of the court, said that equity would charge the 
land with a trust in favor of the bank for the money received by 
Barry, it appearing that he knew that it was stolen. Thus, although 
the money was stolen in the form of currency or coin, and although 
it had gone through two hands, equity so earmarked it as to follow 
it into the real estate in question. 

Notwithstanding the proposition of the trustée that, if Le Roy 
had undertaken to proceed against the Beacon Trust Company on 
a supposed refusai by it to recognize his rights, his remedy would 
hâve been only at law, yet, clearly, he would hâve had one in equity. 
This follows not only from the spécial rule we first stated, but also 
from the fact that his rights are équitable, as we hâve already shown, 
and are based on the principle .stated in what we hâve quoted 
from May v. Le Claire, 11 Wall. 217, 235, 20 L. Ed. 50, 54. It has 
often occurred, in the history of the law, that a right is first recog- 
nized in equity, and a remedy therefor first given by the chancery 
courts, and that afterwards the common law recognizes the right, 
and gives a remedy according to its own rules. This, however, does 
not ordinarily oust the original équitable jurisdiction in chancery 
with référence thereto, especially where, as in the class of cases to 
which the topic we are duscussing relates, the équitable prineiples 
are of a somewhat complicated nature, and not fully enforceable by 
the common law. Therefore, while quite likely, under the modem 
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rules oî the common-law courts, Le Roy, in case of the refusai of 
the Beacon Trust Company to recognize his rights, might hâve 
brought an action for money had and received against the corpora- 
tion, yet his relief in equity was not barred. 

Neither is there involved hère any of the questions raised in Hen- 
nequin v. Clews, ni U. S. 676, 4 Sup. Ct. 576, 28 L. Ed. 565. The 
statement there made that a creditor who holds collatéral is in 110 
sensé a trustée went beyond the case. Hennequin v. Clews related 
merely to the construction of certain provisions of the bankruptcy act 
then under considération, with référence to what classes of debts vvere 
not covered by a discharge ; and the décision, together with others of 
the suprême court in the same line, strictly limited those provisions 
to debts created by actual fraud, as distinguished from constructive 
fraud, and to those contracted in a fiduciary character, in a technical 
sensé. They expressly held that commission merchants and factors 
failing to account for the proceeds of property committed to them 
for sale were relieved by the discharge, although it cannot be ques- 
tioned that such merchants and factors occupy, in one sensé, a fidu- 
ciary relation. Indeed, it was so expressly stated in Bank v. Gil- 
lespie, 137 U. S. 411, 419, 11 Sup. Ct. 118, 34 L. Ed. 724, where it 
was also held that Hennequin v. Clews and other décisions of that 
class are not in point on the question involved at bar. Bank v. Gil- 
lespie related to certain funds deposited with the bank by a factor 
under such circumstances that the bank must hâve known that they 
were the proceeds of the property of the factor's principal. The 
proceeding was in equity, in behalf of the principal, and the court 
granted him relief, and put the case, at pages 419 and 420, 137 U. 
S., pages 121, 122, 11 Sup. Ct., and pages 727, 728, 34 L. Ed., on 
the simple propositions that the bank, when it received the funds, 
knew that they belonged equitably to him, and that justice forbade 
its applying the moneys in payment of a debt due from the factor 
to itself, and demanded that the bank should account for the sums 
so received and appropfiated. Indeed, éxcepting the fact that the 
funds had not gone beyond the hands of their first récipient, Bank 
v. Gillespie covers every substantial proposition involved in this 
appeal. That exception is met by what we hâve already cited from 
May v. Le Claire, ubi supra, and by the approval by the suprême 
court of a décision cited in Central Nat. Bank of Baltimore v. Con- 
necticut Mut. Life Ins. Co., 104 U. S. 54, 69, 26 L. Ed. 693, each 
to the effect that equity will follow the fund through any number 
of transactions, and préserve it for the owner, so long as it can be 
identified. It is true that in the case last named the particular sum 
in question arose out of a fiduciary relation; but the rule as de- 
clared, whether by the suprême court, especially in May v. Le Claire, 
or by the great multitude of authorities which hâve had occasion to 
deal with it, is without any référence to any such limitation. 

The trustée on this appeal undertakes to define the conditions on 
which he claims that the Le Roy pétition must be allowed, if at ail, 
and gives him but three opportunities: First, on the theory that 
he is a preferred creditor; second, the theory of a trust, and the 
following of trust property; and, third, the theory of marshaling. 



HUTCHINSON V. LE ROY. 209 

So far as the first and third are concerned, we hâve said ail that 
need be said. 

The protection of trusts and the following of trust properties hâve 
given rise to a class of cases in which the rules which govern this 
appeal hâve been pushed farther than we hâve any occasion to push 
them hère. The leading authority in this direction is In re Hallett's 
Estate, 13 Ch. Div. 696, which relates to the misapplication of funds 
which were strictly trust assets. The resuit of this line of cases is, 
perhaps, well stated by a citation by the suprême court in Central 
Nat. Bank of Baltimore v. Connecticut Mut. Life Ins. Co. (already 
referred to), at page 67, 104 U. S., page 699, 26 L,. Ed., to the efïect 
that, if a man mixes a trust fund with his own, the whole will be 
treated as trust property, except so far as he may be able to dis- 
tinguish what is his own. This reverses the rule of presumption 
which we hâve applied in the présent case, where Le Roy has taken 
the burden, and has shown specifically that there was in the hands 
of the Beacon Trust Company, to which his équitable lien applied, 
a fund not needed to discharge its debt, and which, on the équitable 
rules of marshaling, and the common-law rules as to the application 
of payments, remained his spécifie assets. It is true that this sum- 
mary statement cited by the suprême court was not intended by 
it, nor is it represented by us, as covering the entire range and efïect 
of In re Hallett's Estate; but it is nevertheless true that, as the 
development of that décision, the chancery courts may hâve afïorded 
more ample protection to funds strictly trust assets than is involved 
in the principles which solve the case at bar. 

There is another class of cases, where an implied fraud is involved, 
which is equally as far-reaching, though in another direction, as In 
re Hallett's Estate. We refer to those of the class of Railway Co. 
v. Johnston, 133 U. S. 566, 576, 10 Sup. Ct. 390, 33 L. Ed. 683, where 
it is held that funds which had been received on deposit by a bank 
which had become hopelessly insolvent, so known to its officers, may 
be followed in equity. 

The case at bar, however, is solved by the simple rule that where 
the property of any person has been, without his consent, and some- 
times even with his consent, converted into money, the money may 
be followed in equity so far as it is possible to earmark it, provided 
the rights of innocent strangers who hâve given value are not prej- 
udiced. This rule is so strongly fortified by the plainest principles 
of equity jurisprudence, and has been so constantly and uniformly 
applied for so many years, that the difficulty in drawing out the views 
herein stated cornes less from the appréhension of it, and the cer- 
tainty that it applies to the case at bar, than from the force and 
earnestness with which the various distinctions sought to be made 
by the trustée, and the line of reasoning by which he attempts to 
make them practically available, has been urged upon us. 

No formai motion has been made to dismiss the appeal for lack 
of jurisdiction, and therefore no costs should be allowed thereon. 
In re Dickson (C. C. A.) ni Fed. 726. 

In No. 386, Hutchinson v. Le Roy, the appeal is dismissed, with- 
out costs to either party. 
113 F.— 14 
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In No. 390, Hutchinson, Trustée, Petitioner, the decree of the 
district court is affirmed, with interest ; the costs on the pétition 
are awarded to the respondent, Le Roy; and the district court is 
directed to give effect to this decree, both as to debt and costs. 



In re NEELY. 
(Circuit Court of Appeals, Second Circuit January 7, 1902.) 

No. 46. 

'v, Bankruptcy— Replevin — Judgment against Truster — Damages for Dé- 
tention — Prorating— Act op Bankhui't. 

Plaintifr sold books to N., and on October 17, 1S99, brought replevin 
In a state court to recover possession for false représentations as to 
solvency. Part of the books were in storage, and under the state statute 
possession couid not be given plalntiff except by consent or order of 
court after proof of title. Four days later, N. was adjudged bankrupt, 
and the suit restrained by the fédéral court His trustées qualified No- 
vember lôth, but took no steps to défend untll the court, on plalntiffs 
pétition, in March, 1900, authorized them to do so, and vacated the 
restraining order. It belng apparent that the cause could not be 
reached for trial until autumn, plalntiff offered to refer the cause, or 
to sell the books for the . beneflt of the action, lf the trustées would 
permit their removal; but both offers were declined. The case came on 
for trial February 11, 1901, and plalntiff recovered judgment for pos- 
session, with $1,080 damages for détention, and $647 costs. Helâ error 
for the fédéral court to enjoin the judgment and direct the damages to 
be treated as a claim against the bankrupt and prorated with other 
claims, while permitting the costs to be paid in full, the détention not 
being the bankrupt's act except for four days, but the act of his trustées, 
and plalntiff being, therefore, entitled to payment In full. 

8. Same— Want op Actcal Possession— -Effect. 

The fact that the trustées never had actual possession of the books 
was not ground for prorating the damages, it being their action and 
that of the fédéral court which prevented plaintif! from getting pos- 
session. 

8. Same— Refusai, by Plaintiff to Thy Title Bkfore Référée in Bank- 
ruptcy— Effect. 

The fact that plalntiff refused to try title before the référée in bank- 
ruptcy was n t ground for prorating the damages, there being no reason 
why plalntiff should consent to such proceeding. 

4. Same— Refusai, to Qive Addttionai. Repu^'in Bond— Effect. 

The fact that plalntiff declined to give an additional replevin bond to 
the trustées as a condition précèdent to putting the books on the market 
for the beneflt of the action was not ground for prorating the damages, 
the law not requiring any additional bond. 

& Same— Value of Propkrty — Effect. 

The fact that the books were of considérable value, and the case such 
as to justify the trustées in requiring plalntiff to prove title, was not 
ground for prorating the damages. 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of New York. 

This is a pétition to review an order enjoining petitioner from is- 
suing exécution on a judgment entered in the suprême court of the 
state of New York March 13, 1901, against the trustées in bank- 
ruptcy of F. Tennyson Ncely. 

See 108 Fed. 371. 



IN RE NEELY. '£11 

Henry W. Taft, for petitioner. 
Duncan Edwards, for trustées. 

Before WALLACE and LACOMBE, Circuit JudgeS. 

LACOMBE, Circuit Judge. On October 17, 1899, the Syndicale 
Publishing Company, a Pennsylvania corporation, brought an ac- 
tion of replevin in the suprême court of the state of New York 
against Neely to recover possession of 2,000 sets of a book called 
the "Encyclopsedia Dictionary," upon the ground that they had 
been obtained on crédit by false and fraudulent statements made 
by the défendant concerning his fmancial condition, and that upon 
discovering such facts the plaintif! had rescinded the crédit and sale. 
The summons, complaint, affidavit, and réquisition on replevin, in- 
cluding a bond in the sum of $13,000, were placed in the hands of 
the sherifï. That offîcer took into his own possession from Neely's 
actual possession 272 sets. There were 1,300 sets on deposit with 
a storage warehouse company, which the sherifï also levied on by 
serving a notice under the state act of 1895 (chapter 633). By the 
terms of that act, goods thus levied on could not be removed from 
the warehouse except by consent or by the order of the court after 
proof of title. Four days after such levy, and on October 21, 1899, 
Neely filed his pétition, and was adjudged a bankrupt. On Oc- 
tober 23, 1899, the district judge made an ex parte order restrain- 
ing the prosecution of the action of replevin and various other 
actions pending against the bankrupt, and enjoining the sherifï from 
in any manner interfering with the property in question, which order 
was duly served on the plaintifï's attorneys and on the sherifï. On 
November 15, 1899, trustées of the bankrupt's estate were appointed 
and qualified. They took no steps to intervene or défend the suit 
until after the plaintif! in such suit had petitioned the court to di- 
rect them to do something, when an order was made March 20, 
1900, authorizing them to intervene and défend if so advised, and 
thereupon vacating the order restraining the prosecution of the re- 
plevin suit. The trustées did intervene, and served an answer to 
the complaint in such suit denying ail of its allégations and chal- 
lenging the validity of the levy in replevin. At the same time they 
served a separate notice demanding the return of ail goods re- 
plevied, or for the sum of $8,000 damages for their détention. The 
restraining order being vacated, petitioner's counsel placed the cause 
on the calendar, and took the necessary steps to secure a préférence 
on the trial calendar (pursuant to state statute). When it was ap- 
parent that the cause could not be reached for trial before autumn, 
petitioner made an offer to refer the cause, which was declined, 
and also ofïered, if défendants would consent to an order under the 
warehouse act, to take the goods and place them on the market 
for the benefit of the action. This also was declined. The re- 
plevin suit came on for trial in the state court February 11, 1901. 
The plaintifï's right to recover was vigorously disputed by the at- 
torney for the trustées, but a verdict was rendered in plaintifï's favor 
awarding plaintif! possession of 1,572 sets of books, valued at 
$7,948.50; also $1,080 damages for détention thereof (being the 
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amount of storage thereon from October 17, 1899, to the time *f 
trial, $450, with interest at the rate of 6 per cent, per annum, amount- 
ing to $630, and to $1,080 in ail), besides $647.31 costs and disburse- 
ments; amounting in ail to $1,727.31. The district court thereupon 
enjoined the plaintifï in that suit from enforcing this judgment 
against the trustées. It directed that the costs— $647.31 — should 
be paid in full, but as to the $1,080 directed that it should be treated 
as a claim against the bankrupt, and paid pro rata with the claims 
of other creditors. 

Why the costs should be paid in full if the damages were to be 
prorated is not apparent. There is no logical différence between the 
two items. The various reasons suggested in the opinion and in 
brief and argument hère for making such disposition of the case do 
not seem to us persuasive. It is said that the détention was the 
act of the bankrupt. This is inaccurate. For a period of four days 
from October I7th to October 2ist he was responsible for their dé- 
tention. Had he admitted the rightfulness of plaintifï's claim, the 
state court could hâve disposed of the cause so that the warehouse 
company would hâve delivered the books to the true owner. After 
Neely became a bankrupt, however, he could no longer control the 
situation. Nothing that he could do would release the books. His 
creditors, represented by trustées, and protected and controlled by 
the district court, were the only ones who could, by ceasing further 
to oppose a just claim, put a stop to the running up of a bill for 
expenses. It is said the trustées never had possession of the goods, 
and never detained them. Whether they had actual possession is 
immaterial. Their action and the action of the district court pre- 
vented the owner from.getting them when he was entitled to them. 

It is said that the plaintifï in the replevin suit refused to consent 
tô become a party to some proceeding before a référée in bank- 
ruptcy to try the title. We know no reason why it should. It had 
brought a proper action in a proper court, which had jurisdictton, 
to which action the trustées, with the assent of the district judge, 
had been made parties, and in which ail the issues could be fully 
determined. It is also said that plaintifï declined to give an addi- 
tïonal bond to the trustées as a condition précèdent to their con- 
sent to a delivery of the books to be put on the market for the 
benefit of the action. But no law required them to give any other 
bond than the one in replevin. 

It is said that the property claimed was of considérable value, 
and the case was such as to justify the trustées in requiring the 
plaintifï in the replevin suit to show title. This is a perfectly good 
argument in support of the proposition that, as between the bank- 
rupt's creditors and the trustées, the latter are entitled to charge 
the estate for any expenses they hâve incurred in the litigation, with- 
out being surcharged for any items on the theory that they were 
improvident. But it is difncult to see how it can be supposed to 
support the proposition that the individual who ail along had good 
title to the property should be required to contribute to the ex- 
penses of the estate in conducting a litigation in which that indi- 
vidual was successful. And there would be such a contribution, if 
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the damages sustained by reason of a delay caused by the trustées' 
défense of the suit were not paid wholly by them, but were left to 
be borne in part by the successful party. 

Référence is made to Norton v. Switzer, 93 U. S. 355, 23 L. Ed. 
903, but in that case the judgment was on a claim against the bank- 
rupt bimself. Hère no part of the $1,080 represents any claim 
against the bankrupt (except the proportionate part for four days' 
détention). It is an amount awarded to reimburse the owner of the 
property for expenses which the conduct of the trustées has caused 
him to incur. 

It is no doubt true that out of the 472 days during which the books 
were detained (October 17, 1899, to February 11, 1901) 4 days' dé- 
tention was attributable to the bankrupt; but the case seems one 
for the application of the maxim "De minimis non curât lex," es- 
pecially in view of the litigation which the petitioner has had to 
persist in since it established its title to the property. 

Because we hâve discussed and disposed of tins cause on the mer- 
its, it is not to be assumed that we hâve decided ail the propositions 
of law which it présents in favor of the respondents, nor that we are 
prepared to hold that, when a suit is pending against a bankrupt 
in a state court of compétent jurisdiction, and, with the assent of the 
bankruptcy court, the trustées intervene, and are made parties in 
his place, and thereafter contest the suit to final judgment adverse 
to themselves in the state court, the bankruptcy court may thereafter 
enjoin exécution, open the judgment, and alter the verdict. 

The order of the district court is reversed, and the trustées ordered 
to pay the $1,080, with interest. 



GRAY v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No.5& 

Customs Duties — Additionai- Duties — Undervaluation — Construction of 
Act 1897. 

Tariff Act 1897, ? 32, provides that, if the appraised value of any lm- 
ported article subject to an ad valorem duty shall exceed the declared 
value in the entry, there shall be levled and collected an additional duty, 
proportionate to the excess, but not exceeding 50 per cent, of the ap- 
praised value; and by a pr viso lt is declared that lf the appraised 
value shall exceed the declared value by more than 50 per cent, except 
when arising from a manifest clérical error, the entry shall be held 
presumptively frandulent, and the colleetor shall seize the goods and 
proceed as in case of forfeiture. Ueld, that the fact that a case is within 
the terms of the proviso, and that the government has proceeded there- 
under for the forfeiture of the goods, does not relieve the importer from 
liability for the duties imposed by the previous portion of the section. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against Herbert W. Gray to recover 
additional customs duties. From a judgment in fàvor of the United 
States (107 Fed. 104), défendant appeals. Affirmed. 
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This cause cornes hère upon a wrlt of errer to revlew a Judgment of trie 
district court, Southern district of New York, in favot of the United States 
against the plaintiff in error, who was défendant below. 107 Fed. 104. In 
January and February, 1898, the défendant made three importations from a 
foreign country of certain sheet music, and entered the saine for duty at 
the New York custom house. The appraiser advanced the value of the goods 
100 per cent. The United States thereupon began an action in personam. 
under section 7 of the customs administrative act, as amended by section 32 
of the tariff act of July 24, 1897, to recover the value of thèse importations. 
That action was subsequently discontinued by the government The entries 
were liquidated, and regular duties paid on the corrected valuation. The 
collecter assessed an additional duty of 50 per cent, of the value of the mer- 
chandise, under section 7 of the act above referred to. To recover such ad- 
ditional duty, this action was brought. The case was tried upon an agreed 
statement of facts, in which it was stipula ted that the défendant acted in 
perfect good faith in enterihg the music at the lower valuation, and did not 
know or believe the merchandise to be underyalued, and had no intent to de- 
fraud the United States. Judgment was rendered in favor of the United 
States for the additional duty. 

W. Wickham Smith, for plaintiff in error. 
Arthur M. King, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

LACOMBE, Circuit Judge (after.stating the facts). The statute 
under considération is section 7 of the customs administrative act 
of June io, 1890, as amended by section 32 of the tariff act of July 
24, 1897. It reads as follows: 

"That the owner, consignée, or agent of any lmported merchandise which 
has been actnally purchased may, at the time when he shall make and verify 
bis written entry of such merchandise, but not afterwards, make such addi- 
tion in the entry to the cest or value given in the lnvoice or pro forma in- 
volce or statement in form of an invoice, which he shall produce with his 
entry, as in his opinion may raise the same to the actual market value, or 
Wholesale priée of such merchandise at the time of exportation to the United 
States, in the principal markets of the country fram which the same has 
been lmported; but no such addition shall be made upon entry to the in- 
voice value of any imported merchandise obtained otherwise than by actual 
purchftse; and the collector, wlthin whose district any merchandise may 
be imported or entered, whether the same has been àctually purchased or 
procured otherwise than by purchase, shall cause the actual market value 
or Wholesale priée of such merchandise to be appralsed; and if the appraised 
value of any article of imported merchandise subject to an ad valorem duty 
or a duty based upon or regulated in any manner by the value thereof shall 
exceed the value declared in the entry, there shall be levied, eollected and 
paid in addition to the duties imposed by law on such merchandise an ad- 
ditional duty of one per centum. of the total appraised value thereof, for each 
one per centum that such appraised value exceeds the value declared in the 
entry, but the additional duties shall only apply to the particular article or ar- 
ticles in each invoice that are so underyalued, and shall belimited to fifty per 
centum of the appraised value of such article or articles. Such additional 
duties shall not be construed to be pénal, and shall not be remitted nor pay- 
aient thereof in any way avoided, except in cases arising from a manifest 
clérical error, nor shall they be refunded in case of exportation of the mer- 
chandise or on any ether account, nor shall they be subject to the beneflt of 
drawback: provided, that if the appraised value of any merchandise shall 
exceed the value declared in the entry by more than fifty per centum, except 
when arising from a manifest clérical error, such entry shall be heVl to be 
presumptively fraudulent, and the collector of customs shall seize such mer- 
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«handlse, and proceed as in case of forfeiture for violation of the customs 
laws, and in any légal proceeding tliat may resuit frora such seizure, the 
undervaluation as shown by the appraisal shall be presurnptive évidence of 
fraud, and the burden of proof shall be on the clainiant to rebut the same 
and forfeiture shall be adjudged unless ne shall rebut sucli presumption of 
fraudulent intent by sufflclent évidence. The forfeiture provided for in this 
section shall apply to the whole of the merchandise or the value thereof , in 
the case or package containing the particular article or articles in each in- 
voice which are undervalued. Provided, further, that ail additional duties, 
penalties or forfeitures applicable to merchandise entered by a duly certified 
invoice, shall be alike applicable to merchandise entered by a pro forma in- 
voice or statement in the form of an Invoice, and no forfeiture or disability 
of any kiud, incurred under the provisions of this section, sball be remitted 
or mitigated by the secretary of the treasury. The duty shall not, however, 
be assessed In any case upon an amount less than the invoice or entered 
value." 

This section was before this court in the case of U. S. v. 1,621 
Pounds of Fur Clippings, 45 C. C. A. 263, 106 Fed. 161, and was con- 
strued in view of the very question hère raised. The argument in 
this case has been practically but a reargument of that case, which, 
indeed, was itself reargued soon after its décision. We there held 
that "under this statute the additional duties are payable, except in 
cases arising from a manifest clérical error, irrespective of any ques- 
tion of fraudulent undervaluation on the part of the importer." The 
plaintifif in error contends that the meaning of the section is that the 
additional duty of 1 per centum for every 1 per centum of under- 
valuation applies only to undervaluations of 50 per centum or less ; 
that where the undervaluation exceeds 50 per centum, in lieu of as- 
sessing any additional duty at ail, the collector shall proceed to for- 
feit the goods, and if he fail of success, because the importer may 
satisfy the jury that the undervaluation was without fraudulent in- 
tent, nothing at ail — neither forfeiture nor additional duty — can be 
collected by the government by reason of the undervaluation. In 
other words, he asks to hâve the section construed as if the clause, 
"the additional duties * * * shall be limited to 50 per centum 
of the appraised value," read, "additional duties shall not be imposed 
where the appraised value exceeds the entered value by more than 50 
per centum." In support of his contention, défendant refers to U. S. 
v. 67 Packages of Dry Goods, 17 How. 85, 15 L. Ed. 54. Ali that 
was held in that case is that provisions for forfeiture for undervalua- 
tion contained in the tariff act of March 2, 1799, were not repealed 
by the tariff act of July 30, 1846, which provided for an additional 
duty when undervaluation exceeded 10 per centum. At the close 
of the opinion in that case there is the statement that, "if this addi- 
tional duty has been levied upon the goods by the government, it 
cannot forfeit them" ; but such statement is wholly obiter, not called 
forth by anything in the case, and is supported by no suggestion of 
any reason for adopting such construction. The défendant, as a 
reason for such construction, contends that it is not to be supposed 
that congress intended to inaugurate a System of cumulative punish- 
ments ; the customs ofncers having, prior to the amendment now 
under considération, always elected to take one course 01 the other. 
And he points out that it would be a great hardship for an importer 
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who had established his good faith in a forfeiture trial to hâve to pay- 
ait additional duty nevertheless. It seems to us, as it did when the 
question was before us in the Fur Clippings Case, that the simple 
answer to ail thèse arguments is that the statute is not one whose 
phraseology requires construction. Neither in its words, its phrase- 
ology, nor its gênerai structure does it présent anything dubious, 
uncertain, ambiguous, or obscure. It provides for an appraisement 
by government officers, and for an additional duty of i per centum 
of the total appraised value for each i per centum of undervaluation. 
It limite such additional duties to the particular article or articles in 
each invoice that are so undervalued, and to 50 per centum of the 
appraised value of such articles (under some earlier statutes the addi- 
tional duty increased with the undervaluation indefinitely, and might 
run up to 2,000 or 3,000 per centum). Perfect good faith, or entire 
absence of any intent to defraud, is no défense to the exaction of this 
additional duty. With no language in any wise suggestive of an al- 
ternative, the same section provides for seizure and proceedings to 
forfeit when the undervaluation exceeds 50 per centum, — a proceed- 
ing which may be defeated by showing good faith ; and, if forfeiture 
is made out, it shall apply to the whole of the merchandise in the case 
or package containing the particular article or articles in each invoice 
which are undervalued. This may be a harsh System for the honest 
importer, but its amendment shoùld be sought in congress, not in the 
courts. It is, no doubt, true that, under the section as it reads, an 
innocent importer who has undervalued his goods 90 per centum 
may hâve to stand the burden of a trial of the forfeiture action, and, 
prevailing in that, nevertheless hâve to yield up 50 per centum of 
their value as additional duty; but that state of afïairs is not so 
extraordinary that the courts are to assume that congress intended 
something différent from what it said, and are to construe unambigu- 
ous language contrary to its plain meaning. It may be noted that, 
under the construction for which plaintifï contends, an innocent im- 
porter who undervalued his goods 90 per centum would pay no addi- 
tional duty at ail (and establishing his innocence would avoid for- 
feiture), while the equally innocent importer who unfortunately had 
undervalued his goods only 49 per centum would hâve to pay 49 per 
centum of additional duty. This would seem to be quite as unjust 
as the System of which défendant compîains. Certainly it would be 
more unfair as between both classes of innocent importers. We 
see no reason to modify the opinion expressed in the Fur Clippings 
Case. 
The judgment of the district court is affirmed. 
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BALDWIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 14, 1002.) 

No. 59. 

-Customs Duties — Undervaluation — Consignée — Liability of Customs 
Brokeus. 

Customs Administrative Act June, 1890, § 1, provides that mercliandise 
lmported in tbe United States shall, for the purp.se of the act, be 
deemed the property of the one to whom it is consigned, but that the 
holder of any bill of lading consigned to order, and iudorsed by the con- 
signer, shall be deemed the consignée thereof. tteld, that where mer- 
chandise is consigned to customs brokers for another, who is the owner, 
the brokers, having presented the invoice, made the entry, and received 
the goods, are liable for additional duties assessed because of under- 
valuation. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against Austin P. Baldwin and others 
to recover customs duties. Frorn a judgment for the United States 
(107 Fed. 104), défendant brings error. 

The action was brought to recover $285.58, balance of regular duties, and 
$706 as additional duties, under the pr. visions of section 7 of the customs 
administrative act, as amended by section 32 of the tariff act of 1897. Plain- 
tlffs in error are partners engaged in business as forwarding agents and 
custom-house brokers in the city of New York. The merchandise in question 
consisted of a case of dressed furs, and, upon the bill of lading accompany- 
ing the same, the said merchandise was stated to be consigned to the de- 
fendants for one Frank Norris. Norris was the owner in fact of the mer- 
chandise, and défendants had no interest therein, except to perform their 
duties as agents and licensed custom-house brokers. They entered the 
goods with the collecter, making the déclaration prescribed for consignées, 
importers, or agents, pursuant to the customs administrative act of June, 
1890, stating the value at $190, and specifying the said Frank Norris as the 
ultimate consignée and owner of such merchandise, and at the time of mak- 
ing sueh entry paid to the collect r $38 on account of duties. The goods 
were duly appraised at $1,412. Forfeiture proceedings were instituted. No 
person appeared, intervened, or made claim. The goods were decreed for- 
feited, and were sold, and proceeds covered into the treasury. Action was 
brought in this court, as above stated, to recover regular duties, and also 
additional duties for undervaluation; recovery for such additional duties 
being asked only up to one-half the valuation. viz., $708. Plaintif! had 1udg- 
ment for the full amount 

Arthur M. King, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

PER CURIAM. Most of the questions raised on this appeal are 
the same as those decided in Gray v. U. S., 113 Fed. 213, the opinion 
in which is handed down herewith. Défendants contend that they 
are not liable as consignées, that they were merely forwarding agents 
and brokers, and that the consignée to whom the government must 
look for regular or additional duties is the ''ultimate consignée" only. 

The first section of the customs administrative act reads as follows : 

"That ail merchandise imported into the United States shall, for the pur- 
pose of this act, be deemed and held to be the property of the person to 
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whom the merchandise may be consigned; but the holder of any bIH of 
lading consigned to order and indorsed by the consignor shall be deemed 
the consignée thereof," etc. 

The government is not called upon to hunt up any ultimate con- 
signée, when there is a primary consignée to whom the goods are 
sent, and who himself présents the invoice, makes the entry, receives 
the bill of lading, and gets the goods; thus being himself their "im- 
porter." Knox v. Devens, 5 Mason, 482, Fed. Cas. No. 7,905. In 
U. S. v. Bevan, Crabbe, 324, Fed. Cas. No. 14,588, referred to in de- 
fendants' brief, apparently there had been no consignment to the per- 
sons sued. 

The judgment of the district court is affirmed. 



DODGE v. DICKSON MFG. 00. 
(Circuit Court of Appeals, Second Circuit. January 14, 1902.) 

No. 4. 

1. Sales— Manufactorkd Articles — Implted Wakranty. 

Where a vendee bas ordered an article of a manufacturer for a par- 
tlcular purpose, and bas had the opportunity of inspecting it durlng the 
manufacture, and relies on his own judgment, there is no implied war- 
ranta against latent defects. 

2. Same— Acceptance— Waiver op Depect8— Evidence. 

A contract for the manufacture of a motor required the purchaser to 
furnish an inspector to pass on ail worknianship, with power to reject 
such as should not conform to the agreement, and to signify acceptance 
before removal from the factory. Such purchaser, while claiming a 
failure to complète the contract in the Urne limited, and after his in- 
spector had complained of defects In the construction and refused to 
accept the motor, accepted it in its condition, in order to get possession. 
The manufacturer subsequently sued for the contract price, and for 
extra work outside the contract. Melâ, that it was proper to exclude 
évidence as to the character of the tests made at the factory, for the 
purpose of showing thelr incompleteness, and, as to tests made after 
delivery, to show that alleged defects were such as not to be discernible 
until the motor was used, since the purchaser, by acceptance, waived 
the right to insist on a further test. 
8. Same— Action for Price — Prima Faoie Case. 

The contract price for: the construction of a motor was not to exceed 
$4,000; and the manufacturer, in an action for the price and for extra 
work, showed that, after the motor was shipped, it sent the purchaser 
bills aggregating more than $4,000, and for extra work, and that the 
purchaser, having received and retained them, subsequently inclosed a 
statement of independent counter charges, which admitted the items 
for $4,000, and $388.68 for extras. tteld sufflcient to make a prima facie 
case for the aggregate of such items, since the claim by the purchaser 
that he was entitled to items in his claim did not affect hia admission 
of the correctness of the manufacturer's charges. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Waldo G. Morse, for plaintifr in error. 
Hamilton Wallis, for défendant in error. 

Before WALLACE, Circuit Judge, and TOWNSEND, District 
Judge. 



DODGE V. DICKSON MFG. CO. 219 

TOWNSEND, District Judge. This cause came hère upon ap- 
peal from a judgment of the circuit court, Southern district of New 
York, entered upon a verdict in favor of the défendant in error, 
which was plaintiff below. The action was brought upon a con- 
tract to recover for machinery manufactured by plaintiff, and for 
extra work, labor, and materials outside of said contract. The de- 
fendant set up by counterclaim charges for materials furnished, and 
for expenses and damages by reason of imperfect work and failure 
to complète the contract within the time specified. The proposai 
contained in the following letter was accepted by défendant, and 
states the contract between the parties : 

"New York, Feb. 15th, 1898. 

"Arthur P. Dodge, Esq.,. 27 William Street, New York City— Dear Sir: We 
will build for you one of your class 0, double truck, 8"xl2" cylinder, motor 
cars, according to your plans, patterns, and spécifications. 

"I. We will f urnish ail labor and material, exeepting as provided in para- 
graph II. below, at actual cost to us, plus 35% f;x superintendence, fixed 
charges, etc.; material furnished by us to be weighed as received by us 
from the manufacturer, or from our own forge and foundry. We will fur- 
nish you promptly with time cards showing the amount of work done by our 
workmen as the work progresses on the motor, as well as bills for ail mate- 
rials purchased by us, together with the weight of the same. 

"II. We would not make the car b dy or furnishlngs, but would prêter to 
hâve you furnish material and build the same, to be delivered to us at our 
factory; and we will do whatever work is necessary to be done in connec- 
tion with the completion of the motor car. You are at liberty to furnish the 
steel castings and condenser. 

"III. We will agrée to push the work of constructing the motor as fast as 
consistent with the furnishing of satisfactory materials and workmanshlp, 
and we estimate that we can complète it within tWo months from receipt of 
the necessary drawings and patterns. We will agrée to complète the con- 
struction of the motor in accordance with drawings, spécifications, and pat- 
terns, materials or parts, furnished us by you, within that time, provided no 
changes are made therein by you, or per your instructions, and that we are 
not delayed by failure on your part to furnish same to us as required for 
getting out the work, and also provided we are not delayed by strikes of 
workmen, or other causes beyond our control. 

"IV. The payment for this motor to be as follows: On the above basis, 
and the total amount not to exceed four thousand (4,000) dollars for the 
completed motor, exclusive of the car body and furnishlngs; the same to 
be paid in full within three months after the acceptance of the completed 
motor; such acceptance to be based on your approval of materials and 
workmanship, as per drawings, spécifications, and patterns, parts or ma- 
terials, furnished by you, and to be given by you to us within ten days 
after the completion of the motor by us in accordance with such drawings, 
patterns, spécifications, parts, and materials, and before the motor is re- 
moved from our works; this payment to be guarantied to us by the Metro- 
politan Trust Company of the City of New York, or otherwise satisfactorily 
secured. 

"V. In view of the spécial nature of the work, we should require that you 
bave an inspector at our works during the construction of the motor, who 
shall be compétent and authorlzed by you to pass upon ail materials and 
workmanship as the work progresses, and ne shall hâve the right to reject 
ail such as shall not be in accordance with this agreement. 

"Awaiting your early acceptance, we are, 

''Very truly yours, The Dickson Mfg. Co. 

"Per ." 

In accordance with the provisions of this contract, the défendant 
sent Hodges, one of its employés, to plaintiff's factory; and he 
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remaiiied there during the whole progress of the work, inspecting 
the materials and workmanship. The correspondence between the 
parties shows that he was a représentative of défendant, such as was 
provided for in said contract. During this time he made fréquent 
complaints to plaintiff, alleging unreasonable delays in the progress 
of the work, and imperfect materials and defective workmanship. 
After the workmg parts of the machine had been put together, it 
was connected with steam power and tested in the présence of 
Hodges and another représentative of défendant. Plaintiff then pre- 
sented to Hodges a paper stating that he (Hodges) accepted the 
work and approved the bill, and plaintiff refused to ship the machine 
until Hodges should sign said paper. Hodges declined to sign it, 
stating that the work was poor, and the bills were not in a condition 
to be approved. Plaintiff then wrote défendant as follows : 

"New York, May 31st, 1898. 
"Arthur P. Dodge, Esq., Lords Court Building, New York — Dear Sir: Your 
représentative at Scranton refused to-day to aecept the motor car which 
we hâve built for you, and also said he was not in a position to approve the 
bills therefor. Of course, as it is a part of our agreement that we hâve 
such acceptance and approval before shipment of car from our works, we 
are holding it 

"Yours truly, The Dickson Mfg. Co., 

"Per H. J. Davis." 

Plaintiff replied as follows : 

"June lst, 1898. 

"Dickson Mfg. Co., 40 Wall Street, New York City— Gentlemen: Your let- 
ter of 31st ult. just recelved, and I note that you say that my 'représentative 
at Scranton refused to-day to aecept the motor car which we hâve built 
for you,' etc. Mr. Hodges, my représentative, writes me this morning that 
you refused to allow the car to be sliipped after it was loaded, unless he 
would not only aecept and approve ail of the work and material, but would 
approve. of your bill for the same, which account has not yet been pre- 
sented or even made out, and which could not be approved. certainly, before 
présentation. There is nothingin our contract that requires the approval 
of your bills before you deliver to us the resuit of your work and material. 
AU that we are requlred to do is to aecept the work and material when 
ready to be delivered to me. Hence I hereby aecept and approve of ail the 
material and work as placed upon the car ready for shipment to Wilming- 
ton to-day, In accordance with our contract of February 15, 1898, and now 
request that you telegraph to hâve the car shipped to Wilmington at once. 
Whenever you hâve your account ready, together with the time cards, &c, 
I shall be very glad toreceive the same, and will then consider the correct- 
ness of the account. Awaiting your prompt reply, I am, 

'•Very truly yours, Arthur P. Dodge." 

The motor car was then shipped to Wilmington in accordance with 
said request. 

Plaintiff further showed that it had supplied extra work and ma- 
terials upon the order of said Hodges, and that on June 2d it ren- 
dered to défendant a bill for $4,000 for said motor, and for $936.59 
for extra work. 

On August 12, 1898, défendant sent a letter and statement to 
plaintiff, the material portions of which are as follows : 

"August 12, 1898. 
"Dickson Mfg. Co., 40 Wall Street, City— Gentlemen: The total for the 
'completed motor,' exclusive of the car body and furhishings, it is agreed 
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by the ternis of your eontract of February 15th, 1898, with me, ls not to 
exceed $4,000. From this $4,000 should be dedueted sucb bills as I hâve 
pald, which make up the cost of the 'completed motor. 1 * » * Inclosed 
find a statement showing what I make the balance due you to this date, 
viz., $1,377.31. 

"Yours very truly, Arthur P. Dodge." 

"Statement of Cost of Car No. 5. 
1898. 

June30. See Pusey & Jones Co.'s bill for labor 

and materlals at Jackson & Sharp Co $ 64 67 

July 7. do do 25 42 

July 20. do do 17 68 

$ 107 77 

July 26. See Jackson & Sharp's bill extra work... 1,637 66 

Mar. 28. Paid Abendroth & Koot Mfg. Co. for con- 
denser 491 31 

Mar. 25. Paid Penn Steel Oasting & Machry. Co. 
t. r castings used in the car 207 60 

April 9. Paid Crosby Steam Gauge & Valve Co.... 6 00 

July 5. Paid C. C. Jérôme Packing Co. for pack- 

ing 40 00 

Dr. Dickson Mfg. Co $2,400 34 

Cr. Dickson Mfg. Co. as per eontract $4,000 00 

Or. Dickson Mfg. Co. as per bill of extras April 1, 1898 388 68 

$4,385 63 
Less Dr. Dickson Mfg. Co. as above 2,490 34 

$1,898 34 
Less additional charges: 

Labor and attendance in movlng motor from 

Babylon, L. I., to Chesterfleld, Mich $111 54 

Say saine amount of cost in returning motor to 
Babylon, L. 1 111 54 

Freight on motor from Babylon, L. I., to Chester- 
fleld, Mich 141 90 

Say same amount for returning motor 141 90 

Paid boiler inspector at Détroit, Mich 5 00 

June 13. Additional charge for Insurance on mo- 
tor aud boiler at New Baltimore, Mich 9 15 521 03 

Amount due Dickson Mfg. Co $1,377 31" 

The court charged the jury that the plaintif!, on this évidence, 
had made out a prima facie case for $4,388.68 ; that défendant, by 
its inspection and acceptance, had waived its right to object to de- 
fective materials and workmanship, and to charge for putting said 
motor car in condition in which it would work properly. 

The défendant relies upon the rule that in a eontract by a man- 
ufacturer there is an implied warranty of good materials and skill- 
ful workmanship, and, where the manufacturer is notified that the 
article is to be manufactured for a particular purpose, there is an 
implied warranty against latent defects arising in the process of 
manufacture which would render it unfit for the purpose stated. 
But défendant has failed to note the exceptions that, where a 
known and described article is thus ordered for a particular pur- 
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pose, there is no warranty that it shall answer the particular pur- 
poses intended by the buyer, vvhere the manufacturer actually sup- 
plies the thing ordered (De Witt v. Berry, 134 U. S. 306, 313, 10 
Sup. Ct. 536, 33 L. Ed. 896; Seitz v. Machine Co., 141 U. S. 510, 
12 Sup. Ct. 46, 35 L. Ed. 837), nor where the buyer relies on his 
own skill or judgment. The fôundation of the doctrine of war- 
ranty is the responsibility of a vendor for déception. Hoe v. San- 
born, 21 N. Y. 559, 78 Am. Dec. 163. Hence, where a vendor is 
a manufacturer, and the vendee has ordered an article for a par- 
ticular purpose, and has not had an opportunity of inspecting it 
during the manufacture, the vendor is presumed to hâve had knowi- 
edge of latent defects produced by the process of manufacture, and 
must be held liable therefor. Bridge Co. v. Hamilton, 110 U.S. 108, 
114, 3 Sup. Ct. 537, 28 L. Ed. 86; Bierman v. Mills Co., 151 N. Y. 
482, 490, 45 N. E. 856, 37 L. R. A. 799, 56 Am. St. Rep. 635. But 
where the vendee has an opportunity of inspection, and relies on 
his own judgment, there is no presumption of deceit, and no war- 
ranty is implied. Cunningham v. Hall, 4 Allen, 273, 274. 

The défendant contended that under the written contract, Ex- 
hibit A, it was entitled to demand a final test of the completed 
motor at plaintifï's works, in order to détermine its fitness for the 
purpose desired, and that inasmuch as it was incomplète whcn it 
was shipped to Wilmington, Del., the défendant had the right to 
make said final test at Wilmington ; that the acceptance of the 
motor at plaintifï's works was only an acceptance of such material and 
workmanship as was there capable of détermination, but that there 
was an implied warranty against latent defects which survived such 
acceptance; and that the question of compliance with said war- 
ranty could only be determined by such final test at Wilmington. 
In support pf this contention, the défendant, upon the trial, of- 
fered évidence of the character pf the tests made at Scranton, for 
the purpose of showing that such tests were necessarily prelim- 
inary and incomplète, because, inter alia, the parts necessary to 
a complète motor car had not been assembled; and of the char- 
acter of the tests made at Wilmington, in order to show that the 
alleged defects were such as not to be discoverable until the body 
of the car was mounted upon and connected with said machinery. 
The court excluded this évidence on the ground that défendant, by 
its letter of June ist, had expressly accepted the motor in its then 
condition at Scranton, and had thereby waived its right to insist 
on a further test. On May ioth the défendant had written to the 
plaintiff as follows: 

"I belieye that, by the terros of our contract, we were to inspect and 
accept at your works in Scranton the work you are constructing for us, 
when you say it is ready therefor, if fonnd correct. By reason of the great 
delays, and for other reasons, it seems to be désirable that we go to the 
additional expense pf shipping such work, namely, the trucks, boilers, con- 
densers, etc., from Scranton to the Jackson & Sharp Co., at Wilmington, 
Delaware, for érection. I wish to ask if you will be willing to so modify 
our contract as to permit of such testing and acceptance by Us after they 
shall reach thé shops of Messrs. Jackson & Sharp, lnstead of at your own 
works, as previously arranged." 
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Plaintiff dicl not consent to this modification. Its only reply was 
contained in said letter of May 3ist, where, after stating the re- 
fusai of the inspector to approve and accept, it says : 

"Of course, as it is a part of our agreenient that we hâve such acceptance 
and approval before shipment of car from our works, we are holding it." 

Under the original agreement, défendant was to furnish his spé- 
cial inspector to pass upon ail material and workmanship, with 
power to reject such as should not conform to said agreement; to 
build the car body and furnishings, and deliver the saine to plaintiff 
at its factory, the plaintiff doing there whatsoever work might be 
necessary for the completion of the motor car; to pay after ac- 
ceptance of the motor thus completed, such acceptance to be based 
on his approval of materials, workmanship, etc., according to the 
drawings, etc., furnished by défendant, and to be signified before the 
motor should be removed from plaintiff's works. Even if défend- 
ant, under his original agreement, might hâve claimed a further 
test, such right was waived by the subséquent acts and correspond- 
ance. Three months and a half after the making of the agreement, 
défendant, while claiming that plaintiff had failed to complète the 
contract within the time limited, and after his inspector had com- 
plained that there were serious visible defects in the construction 
of the motor, and after having learned from plaintiff that said in- 
spector had refused to accept said motor, and after having failed to 
furnish the car body as agreed, the présence of which défendant ad- 
mits was necessary to fmally test the fitness of the motor, writes to 
plaintiff in response to its refusai to ship before acceptance as fol- 
îows : 

"Ail that we are required to do is to accept the work and material when 
ready to be delivered to me. Hence I hereby accept and approve of ail the 
material and work as placed upon the car ready for shipment to Wil- 
mington." 

It cannot be said that plaintiff impliedly consented to a further test 
at some other factory, or that the alleged implied guaranty survived 
and was imported into the new contract. On the contrary, the cor- 
respondance shows that both parties understood the limitations of 
the original contract, and the effect of such modification. The de- 
fendant had the right to refuse to accept and approve said motor, 
provided it was not completed within the time limited, or because of 
defective workmanship and material. He might hâve had the right, 
if he had furnished the car body, to insist upon a final test of the com- 
pleted motor car. He did none of thèse things, but elected to waive 
his rights, under conditions known to him, and to accept and ap- 
prove what his inspector had refused to accept and approve, in order 
that he (the défendant) might obtain possession of the motor. There 
was no error in the exclusion of said évidence. 

The défendant further contends that the court "erred in holding 
that there was sufficient proof of the value in the theory of the ac- 
count stated." The facts in regard to this exception are as foilows : 
The agreement provided that the total amount of payment for the 
motor should not exceed $4,000. The plaintiff claimed that the cost 
of the motor to it, plus the agreed manufacturer's profit, exceeded 
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$4,000. Instead of showing the cost of labor and materials, it proved 
that, shortly after the motor was shipped to Wilmington, it sent to 
défendant bills for the motor aggregating more than $4,000, and for 
extra work aggregating $936.59, and that défendant, having received 
and retained them, made no response until August I2th, when he 
wrote plaintiff, inclosing a statement of independent counter charges 
made by him, which statement and letter credited and admitted the 
$4,000 item for car "as per contract," and $388.68 of plaintiff' s bill 
for extras. Thereupon the court charged the jury that in thèse cir- 
cumstances, and upon defendant's admission that the $4,000 limit 
had been exceeded by said bills, and the concession of the $388.68, 
the plaintiff had made out a prima facie case for $4,388.68. The de- 
fendant contends that "the whole statement or admission must be 
submitted, — both the favorable and unfavorable parts." The whole 
of said statement was admitted in évidence and submitted to the 
jury, except certain items for additional work to put the car in work- 
ing condition, which were excluded on account of the acceptance 
by défendant already considered. The différent parts of said ac- 
count hâve no such connection that the admission of the amount due 
by défendant should entitle him to an allowance of the counter 
charges. The claim by défendant that he was entitled to the items 
therein in no way afïects the admission of the correctness of plain- 
tiff's charges. 
The judgment is affirmed. 



THE AUREOLE. 
(Circuit Court of Appeals, Third Circuit. January 15, 1902.) 

1. COLLISION— OVERTAKING VESSEL9. 

Evidence considered, and held to show that a collision between two 
Bteamships, one of which had overtaken and was passing the other In 
the Delaware river at a place where the water was shallow as com- 
pared with the draught of the vessels, was due to the fault of the over- 
taking vessel in passing too close to the other, so as to create a suction 
which caused the overtaken ship, which was the smaller of the two, and 
had slowed to half speed, to deviate from her course and draw agalnst 
the other. 
S. Samti. 

Where an overtaking steamshlp is passing too close to another, so as 
to create danger of a collision, the latter is justifled in slowing, or even 
in reversing, so as to shorten the time of passing, and such action can- 
not be charged as a fault by the overtaking vessel in case of collision. 
6 Same— Cause of Collision— Suction. 

The force called "suction," exerted by one vessel on another, due to 
the création of currents by a moving vessel, and the effect of which is 
apparently greatest when a larger and faster vessel is passing another 
moving in the same direction in shallow water and a narrow channel, 
has been recognized in many cases by courts of admiralty; and a court 
is not justifled in refusing to consider it as a cause in a case of collision 
between two steamships, one of which had overtaken and was passing 
the other in a river at a distance of not more than 75 to 100 feet, and 
where, under the évidence, it appears that the overtaken vessel, though 
with her helm hard a-port, suddenly sheered to port, and struck the 
other after the latter had nearly passed. 
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Appeal from the District Court of the United States for the East- 

ern District of Pennsylvania. 

J. Parker Kirlin, for appellant. 
Henry R. Edmunds, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a final decree in ad- 
miralty of the district court of the United States for the Eastern 
district of Pennsylvania (103 Fed. 699), made August 3, 1901, award- 
ing to the libelant the sum of $21,986.05 for damages sustained by the 
steamship Willkommen in a collision with the steamship Auréole. 
The collision occurred on January 13, 1898, at about 2 p. m., in the 
Delaware river, between Pennsville and Newcastle. The Auréole is 
a British tank steamer, 345 feet long and 46 feet in the beam, and was 
outward bound with a cargo of crude oil in bulk, taken on at Marcus 
Hook, about 15 miles up the river from where the collision occurred. 
Her draught was 25 feet aft and 23^ feet forward. The Willkom- 
men is a German steamer, 325 feet long, 41 feet in the beam, and was 
also outward bound with a cargo of like kind. Her draught was 24 
feet 3 inches aft, and 22 feet 5 inches forward. Both ships were in 
charge of regularly licensed Delaware Bay pilots. Both ships had 
weighed anchor at about noon on January I3th, and proceeded down 
the river in charge of their pilots. The Willkommen, starting first, 
had proceeded about a mile on her voyage before the Auréole left 
her anchorage grounds at Marcus Hook. The Auréole is the faster 
of the two vessels, and overtook the Willkommen at deep-water 
point, about eight miles from Marcus Hook, but, owing to a tow of 
barges then in the channel, was unable to pass the Willkommen until 
both vessels had hauled up on the deep-water-point range ; the Auré- 
ole following in the wake of the Willkommen on the last-named 
range for nearly a mile, when she hauled out to the eastward to pass 
the Willkommen on the latter's port side. On this reach of the river, 
it appears from the évidence, as well as from the chart of thèse wa- 
ters, made an exhibit in the case, that there was ample room for ves- 
sels to pass each other. According to the testimony of the pilot for 
the Willkommen, he ran the deep-water-point ranges a little open to 
the eastward ; that is to say, it put his ship a little to the eastward of 
the range line. No whistles were blown by the Auréole as a signal 
that she intended to pass, and no signais were given by the Will- 
kommen. No point is made of this, however, as both the pilot and 
the captain and the other officers of the Willkommen observed the 
Auréole hauling off to pass, and understood that she was about to 
do so. About the time that the stem of the Auréole lapped the stern 
of the Willkommen, the captain of the Willkommen was aft on the 
lower deck of the ship. He testified that he watched the Auréole, 
and knew what she was about to do, and that he waved his handker- 
chief to her captain, receiving a similar salute in return; that he 
then immediately went upon the bridge, where, besides himself, were 
the pilot and the first and second officers, and a compétent and ex- 
perienced man at the wheel. Ail the direct évidence tends to show 
113 F.— 15 
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that ail were attentive to their duties; the second officer standing 
near the man at the wheel to see that the orders of the pilot were 
properly carried out, the first officer standing near the telegraph sig- 
nal to the engine room, and the pilot watching the course of the ship. 
Upon the Auréole, the captain, pilot, and third officer were on the 
bridge, with a compétent man at the wheel. Ail of them testified 
that they were attending to their duties and watching the ship. 
There is nothing in the testimony to convict the pilot or officers on 
either ship of unskillfulness or inattention, except the collision itself. 
The officers and men ail testified strongly in favor of their own 
ships, respectively, and there is much variance in their testimony as 
to the facts and circumstances attending the collision. Ail the wit- 
nesses on the Auréole testify that, when she approached the Will 
kommen to pass, she was about 300 feet away, or about the ship's 
length away, and that while she was passing they continued at that 
distance apart on parallel courses, until the stern of the Auréole was 
about the bridge of the Willkommen, or between that and her fore 
rigging, when the latter ship suddenly sheered towards the Auréole, 
striking the Auréole with the bluff of her port bow, about 35 feet 
from her stern. The testimony, on the other hand, of those on 
board the Willkommen, as to the distance the ships were apart when 
the Auréole was passing, puts it, some at 150 feet; others, including 
the captain and pilot, at frpm 100 to 75 feet. The pilot of the Will- 
kommen testifies (and there is no contradiction of his testimony) 
that before the Aureole's bow was opposite to the Willkommen's 
bridge he ordered the wheelsman to port the helm. He says he did 
this because he saw the Auréole was coming too close. When the 
Aureole's bow got abreast of his bridge, he says,he told the captain 
to slow the ship down to half speed, and that when her stern got 
somewhere about halfway between the Willkommen's fore rigging 
and the bridge he had the engine stopped; that he then asked the 
question if the wheel was a-port, and the chief officer replied that 
it was hard a-port; that he then went and looked himself, and found 
that it was so ; and that the Auréole was at that time about 75 to 
100 feet away. He also testifies that, when the Aureole's stern got 
forward of his bridge, her helm was either ported, or else the ship 
took a sheer towards him. The pilot of the Auréole, on the other 
hand, testifies that, when he got squared down on the deep-water- 
point range, he gave the wheelsman, as a point to steer by, the end 
of the jetty pier, a mile or two ahead, and which extended about 
three-quarters of a mile out from the eastern shore ; that, when he 
came abreast of the Willkommen, the ships were about a ship's 
length apart, which would be something more than 300 feet ; that the 
ships continued in parallel courses until the stern of the Auréole 
was ahead of the bridge of the Willkommen. He says that the first 
intimation he had of any danger was the captain's calling his atten- 
tion to the Willkommen, and that when he looked she was taking a 
sheer over towards the Auréole ; that she came at an angle of three 
or four points off the course on which she had been going. It may 
be noted hère what the pilot of the Willkommen says in regard to 
the position of the pilot and captain, when their bridge was abreast 
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or a little ahead of his, in accounting for the Auréole slanting across 
his bow: 

"Q. What was the reason, do you suppose, of the Auréole attempting to 
cross your bow in this slanting way? A. The only reason that I can see, 
the pilot must hâve thought he was a little too far to the eastward. He 
had his wheel a-port and gave the man a mark ahead to steer at, I guess, 
and went on the port side of the' bridge, — he and the captain both. Q. Did 
you see them on there? A. I could not see them. They were behind the 
wheel ho use. Q. If they had been on the starboard side of the bridge, 
would you bave seen them? A. Yes, sir. Q. You saw everybody else, did 
you? A. I did not see anybody. Q. On the bridge? A. Not a soûl, because 
the man at the wheel was in the wheel house, and the captain and pilot 
were on the port side of the bridge, right behind the wheel house. It was 
right in range of us, and I never saw them until we caught the suction. 
Then the pilot walked on the starboard side of the bridge flrst, and saw 
It right away; and that is when I suppose they must hâve starb arded the 
Aureole's wheel, because the captain came right across as fast as he could 
get there. The next I saw of him, he was aft of the pilot house, throwing 
his hands and hallooing. That was Just before we struck. Q. Your idea, 
then, is that he was attempting to get back into deep water from the eastern 
side of the channel with the Auréole? A. No, sir; he had fully as good 
water as we had, — if anything, better, maybe. He wanted to get ahead of 
us, and hauled down on a Une, and maybe thought he was a little further 
to the eastward than he wanted to be, I suppose; but, If the pilot and cap- 
tain of the Auréole would bave been on the starboard side of the ship's 
bridge when they got to our fore rigging, then they could hâve seen how 
close they were. Q. You are sure there was nobody on the starboard side 
of their bridge? A. No, sir; not when she got forward of our beam. Q. 
You mean there was not anybody there when you say, 'No, sir'? I asked 
you whether there was or was not anybody on the starboard side of the 
bridge? A. Not when she got forward of our beam. Q. Did you at any 
time see anybody on the starboard side of their bridge until after they got 
forward of your beam? A. Yes, sir; before they got up abeam of us they 
were on the starboard side of the bridge. Then when they got up abeam 
of us they walked on the port side of the bridge. Q. Then, when they got 
forward of the bridge, they were not there? A. No, sir. * * * Q. What 
is your theory of this collision? How do you say it occurred? A. The ships 
came too close, and we took her suction and drawed right together." 

The testimony of the pilot of the Auréole, as well as that of the 
captain, seemed to confirm this statement, in so far that they were 
not in a position, when the stern of the Auréole had just passed 
the bridge of the Willkommen, to observe the latter vessel, by rea- 
son of the intervening pilot house of the Auréole. The pilot of the 
Auréole, as well as the wheelsman and officer on the bridge, testi- 
fied that the Auréole was kept straight on her course, and did not 
go to starboard until she was struck by the Willkommen. The 
Willkommen struck a glancing blow upon the starboard quarter 
of the Auréole about 35 feet from the stern. The wind was blow- 
ing fresh from the northwest, which would be on the starboard 
bows of both ships, and the set of the flood tide was also some- 
what against the starboard bows. The Willkommen and Auréole 
coming together in the manner described, the collision must hâve 
been caused either by the Auréole sheering to starboard at an angle 
that would take her across the Willkommen's bows (and the pilot 
and officers of the Willkommen testified that this did occur), or 
the Willkommen, from faulty steering or from some other cause, 
turned from her parallel course towards the Auréole. The pilot 
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and officers of the Auréole emphatically deny that the former was 
the case, and say that they observed the Willkommen, after the 
stern of the Auréole had passed her bridge, sheering at an angle 
towards the Auréole. Nothing could be more emphatic and spé- 
cifie than the testimony of the pilot, wheelsman, and first and third 
officers of the Willkommen as to the correct steering of their ship. 
The third officer testified that he stood near the wheel for the pur- 
pose of watching the direction of the indicator, — to see that the 
wheelsman obeyed the orders of the pilot. The pilot says that he 
was steering on the ranges, having them open a little to the east- 
ward, and had given the wheelsman a clump of trees on the west- 
ern shore to steer by. Thèse were evidently the trees spoken of 
by the wheelsman, and about which, in his imperfect command of 
English, there was some confusion when he spoke of them as on 
the eastern shore. As the river, shortly ahead of the ship, turns 
sharply to the southeast, which was the eastern bank might for the 
moment be mistaken by a man unacquainted with the locality. 

Counsel for respondent dwell much upon the fact that the wheels- 
man of the Willkommen, under cross-examination, said that, some 
two minutes before the stem of the Auréole came opposite to the 
bridge of the Willkommen, he had a starboard helm of about an 
inch on the indicator. This was afterwards sufficiently explained 
by the testimony that, as a matter of common knowledge among 
seamen, in steering a ship upon a straight course the wheel is never 
at rest, and is constantly moved a little a-port or a-starboard, to 
meet and counteract the sheering of the ship one way or the other. 
At ail events, the testimony is positive, and as spécifie as human 
testimony can be, that the ship was kept upon her course parallel 
with the deep-water-point ranges, until just before the collision. 
The pilot of the Willkommen then says that, with his wheel hard 
a-port, the ship slowed down, and, with the engine stopped, she 
took a sheer to port, which immèdîately brought her in contact 
with the Auréole, which had sheered slan.tingly across the bow of 
the Willkommen, and thus diminished the distance between the 
two ships. This sheer of the Willkommen the pilot accounts for 
by what he calls "suction"; that is, the Auréole, by passing the 
Willkommen at full speed through shallow water, with so little dis- 
tance between them, produced a current which drew the Willkom- 
men's bow towards the Auréole with such a force as to overcome 
the influence of the helm hard a-port. This theory of the pilot of 
the Willkommen in accounting for the collision seems to us to ac- 
cord more nearly with the probabilités created by the testimony 
than any other. Whether the Auréole had sheered to starboard 
or not, it would seem that the testimony of the Willkommen's offi- 
cers as to the distance between the two ships is supported by this 
theory; and the testimony of the pilot and captain of the Auréole, 
when they suddenly saw the Willkommen coming at an angle to- 
wards them, is thereby explained. 

On the face of the direct testimony as to the steering of the 
Willkommen, it is impossible to believe that the collision was caused 
by any mistake in that respect. She was not steered into the 
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Auréole. On the contrary, lier helm was hard a-port. To say that 
the sheering of the Willkommen towards the Auréole was caused 
by suction does not necessarily contradict the testimony of the 
Auréole 's officers as to the steering of that ship, although it makes 
necessary the inference that they were mistaken in their estimate 
of the distance between the two ships during the passing by the 
one of the other, and just before the collision. If the distance tes- 
tified to by the captain, pilot, and other persons on board the Will- 
kommen be correct,— that is, that it was not more than 75 or 100 
feet, and latterly not more than 50 or 60 feet, — they were near 
enough to bring the smaller ship and slower ship, going at half 
speed, within the influence of any suction that might be created by 
the Auréole going at high speed through shallow water; and we 
think that it is established that such a thing is likely to occur under 
such circumstances. 

It is claimed by the appellant that if the Willkommen had not 
slowed down, and afterwards stopped, but had kept at full speed 
on the course on which she was, the accident could not hâve hap- 
pened ; that by slowing down, and afterwards stopping the engines, 
she lost steerage way, and was beyond the control of her helm, 
against the set of the tide and wind. But the answer to this is that 
the Auréole was the overtaking ship, and, as such, had the burden 
placed upon her, by the laws and usages of navigation, of safely 
passing the slower ship; and, if she passed so close as to create 
a justifiable appréhension of péril on the part of those navigating 
the Willkommen, the latter ship would not be responsible for a mis- 
taken judgment produced by such a situation. There is, however, 
nothing in the record to show that the slowing up of the Willkom- 
men to half speed was an error, or transgressed the rules of navi- 
gation referred to. Under the circumstances, it seems to us, as it 
seemed to the pilot at the time, good judgment to slow up, so as to 
allow the Auréole the more quickly to pass; and the stopping of 
the engines just before the collision seems clearly justified by the 
situation in which the ships were. The pilot and captain of the 
Willkommen both say that it was necessary to slow and stop, in 
order to prevent a worse collision. Indeed, the judgment of the 
captain of the Auréole seems to hâve agreed in this respect with 
that of the pilot of the Willkommen, for the captain testifies to a 
conversation with Mr. Marshall, the pilot on the Willkommen, as 
follows : 

"Q. What did you say? A. A very few words. Q. Tell us what they were. 
A. My wcrds were thèse: "Tom, why dld you not slow that ship down when 
we were passing her?' He said: 'I did; I went half speed. I went slow. 
I stopped her, and I went back on her.' I said: 'How do you account for 
this collision?' 'Suction.' I said: 'Impossible!' I said no more." 

Another fact which seems conclusive as to the distance between 
the two ships being much less than that testified to by those on 
board the Auréole is that, with the stern of the Auréole abreast the 
bridge of the Willkommen, or between that and the fore rigging, 
it would hâve been impossible for the Willkommen, going at half 
speed, to hâve overtaken the Auréole, going at full speed, so as to 
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strike her an angling blow at a point 35 feet from the taffrail, if 300 
feet or more had separated them. And to this effect is the testi- 
mony of the pilot of the Willkommen : 

"Q. If your vessel's bow wàs opposite the bridge of the Auréole, and you 
were going full speed and the Auréole full speed, and you were 300 feet 
away from each other, would It hâve been possible for you to hâve touched 
her? A. We never would hâve caught her. Q. You could not hâve caught 
her, even if you had changed your helm to go that way? A. No, sir; because, 
even taking us going half speed, we were not going over four miles an hour, 
— between four and flve, — and the Auréole was going ten. She was going 
just twice as fast. We never could hâve caught her at that distance apart." 

The direct testimony of no witness contradicts this opinion of the 
pilot of the Willkommen. 

An attempt was made by the respondent to throw doubt upon, if 
not to deny, the existence of such a force as suction when ships are 
passing each other at full speed. The engineer of the Auréole tes- 
tified that he had passed ships in the Seine much doser than he had 
passed the Willkommen, without any danger, and never knew one 
of them to sheer. He did not say, however, whether he had passed 
them going in the same direction, nor did he speak as to the depth 
of the water. The captain say s that they were not passing close 
enough for suction to hâve had any influence on the Willkommen 
if she had kept her proper course. His statement seems to recog- 
nize, however, the possibility of such a thing as suction. Pilot 
Maull, of the Auréole, says he never had any expérience that would 
enable him to form an opinion as to whether there was any such 
influence between passing vessels as suction, although he admits that 
he has heard of such a thing. Taking as true the facts testified to 
as to the steering and management of the ships while the Auréole 
was passing the Willkommen, and the preponderating weight of the 
évidence that the ships were much nearer than 300 feet, some other 
force or influence than the steering must be resorted to, to account 
for the sheering of the Willkommen towards the Auréole. Pilot 
Maull says that this force or influence is what he calls "suction," 
produced by the passing of the Auréole at high speed through shal- 
lpw water close enough to the Willkommen to produce the effect. 
That such a force can be created, under the circumstances which 
we think probably existed in this case, seems to hâve been generally, 
if not universally, recognized among those experienced in the navi- 
gation of ships in the shallow waters of rivers and bays, and has 
been accepted as sufficiently provod in a number of adjudicated 
cases. The strength of this force undoubtedly will difïer according 
to the locality, and is largely affected by the depth of water and the 
width of the channel through which the ships are passing. It seems 
to be established that this power or influence called suction is much 
greater and more dangerous when one vessel is passing another 
going in the same direction than when they are going in opposite 
directions. The Alexander Folsom, 3 C. C. A. 165, 52 Fed. 403 ; 
The City of Cleveland (D. C.) 56 Fed. 729. In the latter case the 
court says: 

"The suction of two vessels passing each other In différent directions is 
not very powerful. It ls too short to hâve any particular effect upon the 
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action of the two vessels unless one ls much Iarger than the other; whereas, 
if they are going in the same direction, and passing near each other, it has 
a more powerful eiîect to deflect the weaker vessel froni her course." 

The General William McCandless, 6 Ben. 223, 226, Fed. Cas. No. 
5,321 ; The Mariel (D. C.) 32 Fed. 103. 

The case of The City of Brockton (D. C.) 37 Fed. 897, is, on its 
facts, much like the présent case. That was a case in which the 
Brockton, being the faster ship, was following the J. C. Hartt in 
the channel near Sandy Hook, and, overtaking her, attempted to 
pass her on the starboard side. The Brockton averred that she 
was passing at a safe distance, 250 feet avvay from the Hartt, but 
that, after her pilot house had passed the bow of the Hartt, the 
Hartt changed her course, which caused her bow to collide with 
the stern of the Brockton. The Hartt, on the other hand, averred 
that the Brockton was passing too close for safety, and several 
witnesses on board of her at the time testified that the ships were 
not more than 75 or 100 feet apart. The court thought this the 
more correct estimate of the distance between them. The court, 
after referring to the testimony of the sudden lurch or sheer by the 
Hartt towards the Brockton, says : 

"Such language does not describe a change of course effected by the 
rudder, but points strongly to the présence of some other force outside of 
the Hartt, to which her change of course should be attributed. And such 
a force was présent, namely, the force of currents created in the water by 
the powerful action of the Brockton's wheels dviving so large a vessel 
througb the water at high speed. Currents of water more or less strong are 
necessarily created by a vessel like the Brockton moving at high speed. 
They will differ according to the locality, and are largely affected, no doubt, 
by the depth of water. There is évidence that their power is increased 
when two vessels of about the same speed are passing each other. What 
the depth of water or the configuration of the bottom was at the place 
where the Brockton's wheels approached the bow of the Hartt ls not proved. 
But the extent and power of the current actually created by the Brockton 
seems to me to be shown by what the Hartt did as the wheels of the 
Brockton neared her bow. * * * As it seems to me, theref ure, the testi- 
mony given by the witnesses called in behalf of the Brockton warrants the 
conclusion that the change of course on the part of the Hartt testified to 
by Mr. Adams and Mr. Ohoate, and to which they attribute the collision, 
was not caused by the fault of the Hartt in porting her helm, as chargea 
in the Brockton's pleadings, but was caused by the fault of the Brockton, 
chargea in the Hartt's pleadings, namely, either by her sheering across the 
Hartt's bows, or 'that she did not corne up to the starboard side of the 
Hartt at a sufflcient distance from the Hartt to pass in safety.' " 

This and the other cases above referred to, judicially recognizing 
the existence of the force called "suction," and its power, under favor- 
ing circumstances, to draw one vessel towards another, cannot be 
disregarded by this court in considering the déniai on the part of 
the appellant that such a force can exist or be operative, — a déniai 
for which there is no support, except in the testimony of the cap- 
tain, pilot, and engineer of the Auréole that they had had no ex- 
périence of such a force. 

We are of opinion in this case that the sheering of the Willkom- 
men towards the Auréole just before the collision was not caused 
by the steering of the Willkommen ; for the évidence is clear that 
her helm was not a-starboard, except in the temporary adjustment 
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thereof in steering a straight course, while the Auréole was pass- 
ing, and was put hard a-port some time before the collision. Such 
being the case, we are of opinion, also, that the Auréole was pass- 
ing the Willkommen close enough, under the circumstances of the 
depth of the water and the set of the tide and wind, to bring the 
latter vessel within the influence of a force or current known as 
"suction." In other words, that the Auréole failed in lier duty, as 
the overtaking vessel, to pass the Willkommen at a safe distance. 
As such overtaking vessel, the burden was upon her to show that 
the collision was occasioned by no fault on her part, but by some 
fault or neglect of duty on the part of the Willkommen. Such 
fault on the part of the Willkommen, in her situation, must hâve 
been through so steering with a starboard helm as to turn the 
vessel from her straight and parallel course towards the Auréole. 
Of this there is no proof whatever, and to the contrary we hâve 
the positive testimony of those on board the Willkommen. As we 
hâve already said, we think the weight of the testimony establishes 
the fact that a suction was produced by the rapid passing of the 
Auréole too close to the Willkommen, in water that was shallow, 
when compared with her draught of 25 feet. 
The decfee of the court below is therefore affirmed. 



VILLAGE OF KENT et al. v. UNITED STATES ex rel. DANA. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1902.) 

No. 891. 

L Villages — Tax to Pat Intenest on Indebtedness— Ohio Statute. 

Rev. St. Ohio, § 2683, provides that a village council "rnay levy taxe» 
annually, * * * [subdivision 22J to pay interest on the public debt 
of the corporation and to provide a sinking fund therefor a sum suffi- 
cient to satisfy the interest as it accrues annually, to be applied to no 
other purpose." Subdivision 24 provides that "the council shall déter- 
mine the amount to be levied for each of the purposes herein specifled," 
and section 2689a limits the total levy to eight mllls. Held; that the 
word "may," as used in section 2683, must be read "shall," so far as it 
relates to subdivision 22, and that the council had no discrétion, as 
against a holder of valid bonds of the village, to refuse to levy the 
amount required to pay the annual interest thereon, not exceeding eight 
mills, nor to divert any part of such amount to other purposes, notwith- 
standing the fact that the remainder of the levy might be insufflcient 
to pay the current municipal expenses of the village. 

8. Same— Mandamus to Compel Patmekt op Intkrest— Dépenses. 

It is no défense to an action for a writ of mandamus to compel a vil- 
lage to apply so much of such levy as is necessary to pay a judgment 
recovered against it on interest coupons that such application would 
leave the village without sufficient funds for ordinary. municipal pur- 
poses, in view of Rev. St. Ohio, § 2687, which authorizes the levy of an 
unlimited tax by the village for any authorized purpose by a vote of its 
electors at a spécial élection which the council is empowered to call.i 

1 Mandamus to enforce payment of judgment against municipality, see 
note to Holt Co. v. National Life Ins. Co., 25 C. C. A. 475. 
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In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

For opinion below, see 107 Fed. 190. 

This is an action in mandamus. It was brought in the circuit court in 
November, 1900, by the fiiiiig of a pétition on the relation of Edward Dana 
against the village of Kent, Ohio, and its council, clerk, and treasurer. The 
pétition alleged that Dana had recovered a judgment in the circuit court 
against the village of Kent on certain interest coupons maturing in 1890 and 
1897, representing certain installnients of interest on 25 b. nds, of $1,000 
each, issued by the village in 1892, and containing a récital that their pur- 
pose was to refund and extend the time of payment of certain gênerai 
fund bonds theretofore issued, which, from its limits of taxation, the village 
could not pay at maturity. It appears that there was a sum of little less 
than §2,500 in the hands of the treasurer of the village, which had been 
levied l'or the purpose of paying the interest on the said bonds in each of 
the years 1892 to 1895, inclusive. An alternative writ of mandamus having 
been issued, the village, in its answer, set up that said sum of money was 
on hand, levied and collected as aforesaid, under the supposed authority of 
the act of April 17, 1891, of the législature of Ohio, authorizing the village 
council of any village which at any fédéral census may hâve a populati n 
of not less than 3,309, nor greater than 3,320, to borrow money and issue 
bonds for the purpose of making certain improvements; that the village 
authorities, on discovering said act to be unconstitutional and invalid, had 
oeased to make any extra levies for the purpose of paying the interest 
thereon; that said fund was ready to be paid as the court migbt order. 
Said sum of little less than ?2,5O0 was ordered to be paid over to the re- 
lator, and no controversy is now made about the same. As to making pro- 
vision for the payment of such part of the judgment as might remain 
unsatisfied after applying the said fund, the answer alleged, in substance, 
that, aside from said interest fund, there are no funds in the treasury 
legally applicable to the payment of said judgment; that Kent Is, and for 
more than 10 years last past has been, a village of the flrst class, limited 
by the law of Ohio to a maximum levy for village purposes of eight mills 
on the dollar; that no vote for increasing the same in accordance with the 
law has ever been had; that on or before the first Monday in June, 1900, 
the tax of eight mills was duly levied for that year, and its distribution 
provided for according to law among the several departments of the village 
in proportion to their needs, diversion thereof being f rbidden by law; that 
the amount which would accrue therefrom in addition to ail other financlal 
resources of the village would fall short of the amount required for the 
pr per maintenance and ordinary and current expenses necessary for carry- 
ing on the government of the village; that the revenue of the village arising 
from- such eight-mill levy for the year 1901, the revenue of the village for 
1900, and from any and every other source of revenue, will be insufficient 
to defray the ordinary, current, and necessary governmental expenses of 
said village for said period; and that no part of said revenues can be di- 
verted for the payment of plaintiff's judgment without preventing the vil- 
lage from meeting its ordinary, current, and necessary governmental ex- 
penses. This answer was demurred to. The court sustained the demurrer, 
and, no further pleading being flled, a peremptory writ of mandamus was 
issued, requiring the payment to said Dana of said interest fund of little 
less than $2,500, and the issue of a further peremptory writ requiring the 
c uncil, at the time of making the annual levy for 1901, to provide in said 
levy for such amount as would be necessary to pay the balance of the 
judgment, and to then and there provide for the distribution and appropria- 
tion of said tax to the payment of such balance, and to proceed without 
undue delay to cause said tax to be c jllected according to law, and the 
proceeds to be applied to the payment of the balance of said judgment. 
No objection or exception was taken to the application of said fund on hand. 
That part of the order relating to the levy and applicati n of the tax for 
the year 1901, and requiring the payment of the proceeds of such levy on 
the balance of said judgment. was duly excepted to. 



234 



113 FEDERAL REPORTEE. 



W. E. Cushing, for plaintiffs in error. 
H. H. Harris, for défendants in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

DAY, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The principles which shall control in determining the right of a 
creditor to hâve a mandamus against a municipal corporation for 
the purpose of requiring a tax for the payment of a judgment were 
fully discussed in a récent case before this court. City of Cleve- 
land v. U. S. (decided at this term) m Fed. 341. The opinion of 
Judge Lurton in that case is so full and comprehensive that we 
are required to do little more now than to apply the principles 
therein enunciated to the facts of the case in hand. Judge Lurton 
said : 

"It must, at the outset, be conceded that a mandamus cannot be awarded 
to compel the mayor and council of the plaintiff in error to levy any tax 
which they were net authorized to levy by the law of the state from which 
they dérive their powers. The office of such a writ is not to create new 
duties, but to compel the discharge of those already imposed by the mu- 
nicipal law of the state. In other words, the power to levy the tax which 
the relator seeks to compel must exist in some législatif n, or be plainly 1m- 
plied from some local statute cr charter." Carrol Oo. Sup'rs v. U. S., 18 
Wall. 71, 77, 21 L. Ed. 771 ; U. S. v. Maçon Co., 99 U. S. 582, 591, 25 L. Ed. 331. 

Our first inquiry, therefore, is, do the statutes of Ohio confer upon 
the village of Kent power to levy a tax as the relator seeks to com- 
pel it to do for the satisfaction of his judgment? The Ohio stat- 
utes necessary to be considered in this connection are sections 2682- 
2684, 2689a, Rev. St. Thèse sections are as follows: 

"Sec. 2682. Rates of Taxation in Cities and Villages for General Pur- 
poses. The council of a city or village shall hâve power to levy, annually, 
for the gênerai purposes of the corporation, such amount of taxes, on each 
dollar of valuation of taxable property in the corp: ration on the tax list, 
as may be determined upon by it, not exceeding the folio wing rates: In a 
village, one-half of one mill. In a city of the first or second grade of the 
second class, one mill. In a city of the third grade, or third grade a, or 
fourth grade of the second class, two mills. In a city of the first grade 
of the first class, four and one-half mills. In a city of the second grade 
of the first class, two mills. In a city of the third grade of the first class, 
two mills. 

"Sec. 2683. Levies for Spécial Purposes. In addition to the taxes specifled 
ip the last section, the council in each city and village may levy taxes, an- 
nually, for any improvement authorized by this title, and for the following 
purposes: (1) For the real esta te and right of way for any improvement 
authorized by this title. (2) Fer sanitary and street cleanlng purposes. and 
for street improvements and repairs. And in cities of the second grade of 
the first class, such part of the funds raised for any of thèse purposes as the 
council deems necessary shall, upon the recommendation of the board of im- 
provements, be appropriated monthly for keeping in repair the paved 
streets of such cities. (3) For improving highways leading into the corpo- 
ration. (4) For wharves and landings on navigable lakes and rivers, and 
keeping the saine in repair. (5) Ifor constructing levées and embankments, 
and keeping the same in repair. (6) For constructing and maintaining 
bridges. (7) For improving any water course passing through the corpora- 
tion. (8) For the érection and maintenance of infirmarles, and support of 
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the out-door poor. (9) For the érection and maintenance of workhouses. 
(10) B'or erecting, enlarging, or improving corporation prisons. (11) For the 
érection of houses of refuge and correction, and for the expense of main- 
taining and administering the same, above the receipts arising froni the 
lab r of persons conflned therein, such sum as may be necessary to meet the 
same. (12) For the érection and repair of market houses, and for lighting, 
watching, and cleaning the same. (13) For erecting, enlarging and improv- 
ing hospitals. (14) For erecting, enlarging, and improving halls and public 
offices. (15) For the érection of school buildings, aud such rate as may be 
prescribed by law for schouls and schoolhouse purposes. (16) For the érec- 
tion of buildings required by the flre départaient, the construction of réser- 
voirs, the purchase of steam or other fire englnes, and other apparatus, and 
for keeplng the same in repair, and for the support of the flre department. 
(17) For erecting, enlarging, and improving water wcrks, and for supplylng 
the corporation with water. (18) For erecting, enlarging, and improving 
gasworks, and for lighting the corporation. (19) For grounds for ceme- 
teries and park purposes, inclosing, improving, embellishing, enlarging and 
keeplng the same in repair. (20) For the construction and repalr of sewers, 
drains, and ditches; and where the corporation is divided into sewer dis- 
tricts the levy shall be by such districts. (21) For the payment of the 
marshal and police authorlzed by this title. (22) To pay the interest on the 
public debt of the corporation and to provide a sinking fund therefor, a sum 
sufflcient to satisfy the interest as lt accrues annually, to be applied to no 
other purpose. (23) For the purpose of keeping and maintalning a free pub- 
lic library and reading room; but no tax shall be levied for this purpose 
unless a suitable lot and building therefor, supplled with library furniture 
and flxtures, shall first be donated or leased to, or rented by the corp ration. 
(24) The councll shall détermine the amouiit to be levied for each of the pur- 
poses herein specified, and such part thereof must be placed on the tax list 
and collected annually, as it shall by ordinance prescribe. 

"Sec. 2084. Construction of Limitations. The limitations contained In sec- 
tion twenty-six hundred and eighty-two shall not be construed to prohibit 
spécial assessments for improvements provided for by this title, nor the levy 
of a tax to ralse means for the payment of the principal and Interest of the 
debts of the corporation, nor of any tax authorized by law for spécial pur- 
poses." 

Section 2689a contains a gênerai provision as to villages ot the 
first class in Ohio, — that the aggregate of ail taxes levied or or- 
dered by such village, including the levy for gênerai purposes above 
the tax for county and state purposes, and excluding the tax for 
school and school-house purposes, shall not exceed in any one year 
eight mills. 

The plain reading of this section of limitation, as well as the 
construction put upon it by the suprême court of Ohio, makes it 
applicable to ail village taxes, gênerai and spécial, and requires that 
they shall be kept within the limit of eight mills on each dollar of 
the value of the property as valued for taxation on the county tax 
list. State v. Humphrey", 25 Ohio St. 520; State v. Strader, 25 Ohio 
St. 527; Cummings v. Fitch, 40 Ohio St. 56; City of Cleveland v. 
Heisley, 41 Ohio St. 670. The relator in this case does not seek 
to require a levy exceeding eight mills for municipal purposes. The 
contention is that out of the tax levied and collected within this lim- 
itation an amount sufficient to pay the judgment of the relator for 
interest upon the bonds must first be paid. Thèse bonds were is- 
sued under section 2701 of the Revised Statutes, authorizing the 
issue of bonds to extend the time of payment of indebtedness which, 
from its limits of taxation, the corporation is unable to pay at ma- 



236 H3 FEDERAL REPORTER. 

turity. By the judgment rendered and affirmed in this court (Vil- 
lage of Kent v. Dana, 40 C. C. A. 281, 100 Fed. 56), the validity of 
the bonds is conclusively established, and the exact question is, is 
there power in the city council to pay thèse bonds out of the levy 
permitted by the statute, and are they required to exercise this 
power for the benefit of the creditor? In Rails Co. Ct. v. U. S., 
105 U. S. 733, 26 L. Ed. 1220, the suprême court said : 

"It must be considered as settled in this court that, when authority Is 
granted by the législative branch of the govemment to a muiiieipality or 
subdivision of a state to contract an extraordinary debt by the issue of 
negotiable securitles, the power to levy a tax sufflcient to meet at maturity 
the obligation to be lncùrred Is conclusively implied, unless the law which 
confers the authority, or some gênerai law In force at the tlme, clearly 
manifesta a contrary législative intention." 

In this case the claim is that not only is there authority which 
would be implied from the right to create the debt, but that ex- 
press power is given in the sections quoted for this purpose. Sec- 
tion 2683 provides that in addition to the taxes specified in section 
2682, limiting the taxation of cities and villages for gênerai pur- 
poses, the council in each city and village may levy taxes annually 
for âriy improvement authorized by this title, and for the follow- 
ing purposes. After reciting a number of municipal purposes, sub- 
division 22 provides: 

"To pay the interest on the public debt of the corporation and to provide 
a sinking fund therefor, a sum sufflcient to satisfy the interest as it accrues 
annually, to be applied to no other purpose." 

Subdivision 24 provides: 

'The council shall détermine the amount to be levied for each of the 
purp ses herein specified, and sueh parts thereof must be placed on the tax 
list and collected annually, as it shall by ordinance prescribe." 

Assuming that the subséquent gênerai limitation of section 2689a 
applies to ail municipal taxation, keeping the same within the limit 
of eight mills in villages of the first class, we find the législature 
recognizing, under other sections of the law, such as section 2701, 
that a corporation may incur a debt, and empowering the council 
to levy a sum sufficient to satisfy the interest as it accrues annually, 
■—not a part of the interest, nor such portion of the interest as the 
council may see fit to pay, — but hère is direct authority to levy 
a sum sufficient to satisfy the interest; and it is made apparent 
that this sum, which must be equal to the interest due, is not 
to be apportioned among other municipal purposes, for we find 
the provision that this sum shall be applied to no other purpose. 
In other words, a distinct fund is hère authorized to be raised 
sufficient to pay the interest on a public debt, not to be diverted or 
divided among other purposes, but, in terms, directed to be applied 
to this spécifie purpose. It is true that in subdivision 24 the coun- 
cil is authorized to détermine the amount to be levied for each of 
the purposes specified in section 2683. Thèse purposes are mani- 
fold, and the sums required may be more or less as the council 
may see fit to détermine, as so much for highways, so much for 
bridges, so much for lighting, érection of schools, etc.; but in au- 
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thorizing the levy to pay the interest no such discrétion is required 
or perrnitted to be exercised, but the levy is to be of a sum suffi- 
cient to satisfy the interest as it accrues annually. We think it 
plain that the discrétion vested in the council to détermine the 
amount to be levied for each purpose does not apply to a purpose, 
such as the payment of interest, which is merely a matter of mathe- 
matical calculation, not required to be fixed by the exercise of dis- 
crétion on the part of the council. It is true, this section does not 
say the village shall levy a tax for this purpose; and it is argued 
that this statute is merely an enabling one, to permit the council 
to levy as much for this purpose as they shall see fit. But it is 
well settled in statutory interprétation that the word "may" may 
be read "shall." In Rock Island Co. Sup'rs v. U. S., 4 Wall. 435, 
18 L. Ed. 419, after a summary of the authorities on the subject, 
Mr. Justice Swayne says: 

"The conclusion to be deduced from the authorities is that where power 
is given to public offlcers, in the language of the act before us, or in équiv- 
alent language — whenever the public interest or individual rights call for 
its exercise, — the language used, though permissive in form, is in fact per- 
emptory. What they are empowered to do for a third person the law re- 
quires shall be done. The power is given not for their benefit, but for 
his. It is placed with the depositary to meet the demands of right, and 
to prevent a failure of justice. It is given as a remedy to those entitled 
to invoke its aid, and who would otherwise be remediless. In ail such 
cases it is held that the intent of the législature, which is the test, was 
not to devolve a mère discrétion, but to impose 'a positive and absolute 
duty.' The line which séparâtes this class of cases from those which in- 
volve the exercise of a discrétion judicial In its nature, which courts can- 
not control, is too obvious to require remark. This case, clearly, does not 
fall within the latter category." 

This language seems to us applicable to the statute under con- 
sidération. The power to levy this tax is given for the benefit of 
creditors, in this case, to meet a demand adjudicated to be right 
and proper after full trial. It imposes a duty upon the council, 
which, in our judgment, they are required to exercise so long as 
they are able to do so within the limit imposed by the law upon 
the amount of taxation for any given year. We therefore con- 
strue this section as though it read, "The council shall levy a sum 
sufficient to pay the interest on the public debt to be applied for 
no other purpose." We find nothing in the case cited by counsel 
for plaintiiï in error (U. S. v. Thoman, 156 U. S. 358, 15 Sup. Ct. 
37&> 39 L. Ed. 450) that is in conflict with this view. 

It is contended, however, by the learned counsel for plaintifï in 
error, that this interprétation results in depriving the village of the 
means of carrying on its ordinary governmental purposes for which 
the municipality was organized, and will resuit in depriving the vil- 
lage of the means of protecting property, keeping order, provid- 
ing against pestilence, and performing other primary duties which 
devolve upon municipalities ; and it is contended that the case un- 
der considération should be ruled by the case of City of East St. 
Louis v. Zeblev, 110 U. S. 321, 4 Sup. Ct. 21, 28 L.Ed. 162, and 
of Clay Co. v. U. S., 115 U. S. 616, 6 Sup. Ct. 199, 29 h. Ed. 482. 
Indeed, it is said, the answer in this case is drawn upon the au- 
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thority of those cases. In City of East St. Louis v. Zebley a tax 
authorized for ail purposes was limited to i per cent, per annum, 
and the city council were required to levy a tax of three mills on 
the dollar on each assessment for gênerai purposes, and apply it 
to the interest and sinking fund on its bonded debt. The suprême 
court held that the use of the remaining seven-tenths was within 
the discrétion of the municipal authorities, and the court could not 
control the disposition of it so as to deprive the municipality of 
the right to use the fund for gênerai purposes of the municipality 
during any given year. In the case of Clay County v. U. S., 115 
U. S. 616, 6 Sup. Ct. 199, 29 L. Ed. 482, the suprême court held 
that, where the state statute authorized a county to levy and col- 
lect a tax of six mills on the dollar for ordinary county revenue, 
mandamus would not lie to compel the county officers to set apart 
funds to pay the debt, where by the pleadings it was admitted that 
the amount of the tax for the current year was necessary for the 
ordinary current expenses of the county, and recognized the prin- 
ciple that where a tax was authorized within a certain limit for the 
ordinary county revenues, ail of which were required for carrying 
on governmental purposes, the county authorities could not be com- 
pelled to apply part of such fund to the payment of a judgment 
held by a creditor against it. Thèse cases and similar ones are to 
be distinguished from the case at bar, in that we hâve hère direct 
authority in the statute requiring the levy of a tax to pay the in- 
terest on the bonded debt: It is not sought to absorb taxes pro- 
vided for ordinary county or municipal revenue for debt-paying 
purposes, to the exclusion of their application for the necessary 
purposes of the county or municipality. The principle of Clay Co. 
v. U. S. , and City of East St. Louis \. Zebley was recognized 
in the case before this court above referred to (City of Cleveland 
v. U. S.), in which it was held that the court, in a proceeding for a 
writ of mandamus, has no power to compel a city to pay a judg- 
ment in favor of the relator, so as to control the discrétion of the 
city authorities in making appropriations from the taxes for cur- 
rent municipal expenses. In the case under considération not only 
hâve we an express statute requiring; a levy, but the principle un- 
derlying those cases is that, where the power of taxation to raise 
revenue for gênerai purposes is exhausted in providing for the opér- 
ations of the gpvernment, there is no power to disable the corpo- 
ration from performing its necessary duties by withdrawing from 
such revenues sufficient sums to pay an indebtedness. There ex- 
ists in the Qhio statutes ample power to meet such contingencies 
by a levy of taxes beyond the limit of eight mills imposed by stat- 
ute. In section 2687 it is provided : 

"Sec. 26S7. Levy of a Greater Tax to be Submitted to Vote. A greater 
tax than that authorized by thls chapter may be levled for elther of the 
purposes menti ned therein, if the proposition to make euch levy, shall hâve 
been first subrnitted to a vote of the electors of the corporation under an 
ordinance prescribing the time, place and manner of voting on the same, 
and approved by a majority of those voting on the propogition." 
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In our judgment, this section is a complète answer to the applica- 
bility of those cases which préserve the public revenue for gênerai 
in préférence to debt-paying purposes. We hère find çower given 
without limit to levy a tax for any of the purposes mentioned in the 
chapter, upon the approval of a majority of the electors of the cor- 
poration. It cannot, therefore, be said that the corporation has ex- 
hausted its tax-levying power, and must stop the wheels of its ad- 
ministration if the fund is to be appropriated for the payment of 
debts. Electors of the corporation are the real parties in interest. 
They hâve never been appealed to, and it is within their power to 
direct the levy of taxes for the necessary purposes of the corpora- 
tion, as well as to meet its légal indebtedness. This aspect of the 
case was passed upon in U. S. v. Sterling (decided in the circuit court 
of the Northern district of Illinois Jan., 1871) Fed. Cas. No. 16,- 
388. In that case the relator sought to obtain payment of a judg- 
ment on certain bonds held against a municipal corporation in Illi- 
nois. In answer to the writ of mandamus it was set up that by the 
act of incorporation the city authorities were only authorized to levy 
taxes at the rate of 1 per cent, per annum on the valuation of the tax- 
able property of said city ; that the expenses of the city government 
amounted to $6,000 a year ; that the total receipts from taxes, licens- 
es, and fines, being ail the source of revenue, were only about $6,000 a 
year. The charter of the city contained a provision that the city 
council "may, however, levy and collect a tax for city purposes 
greater than one per cent, providing the same be done with the con- 
sent of the majority of the légal voters of the said city voting at a 
gênerai or spécial élection ordered for such purpose." On this 
feature of the case, Judge Blodgett, delivering the opinion, said : 

"For the purposes of this case, I do not deem it necessary to diseuss the 
abstraet question as to what courts sliall do in cases where there is a want 
of adéquate power of taxati n to pay a legally contracted indebtedness, as 
it seems to me the respondent has ample corporate power to meet this 
emergency. It has power to levy a tax of one per cent on the assessed 
value of ail real and Personal property within its limits. And with the con- 
sent of its légal vcters, expressed at any gênerai or spécial élection, it has 
an unlimited power of taxation. It seems, then, clear to me that, if the 
tax of one per cent, was not sufflcient to raise the amount needed to meet 
this liability, it was the duty of the city authorities to call an élection, and 
require its voters to vote a sufflcient tax for the purpose. The duty of pay- 
ing municipal debts is as obligatory upon the citizens as upon the officers 
of the city. Indeed, the city authorities are only the agents of the citizens. 
Besides, what right had the city officers to expend the entire lncome of the 
city from the one per cent, tax in payment of current expenses, and leave 
this indebtedness unprovided for? Why did they not, from the proceeds of 
this one per cent tax, pay the bonds and coupons on which this judgment 
was rendered, and take a vote as to the expediency of raising a further 
tax to defray current expenses? The proceeds of this one per cent, tax 
are not specially set apart and dedicated to the payment of current ex- 
penses. The bonds for which this judgment was rendered had been legally 
issued, and the city authorities and voters were ail chargeable with notice 
that they were due and ought to be paid. They should then hâve levied 
and collected an adéquate tax in apt time to hâve the money ready when 
their obligations matured, and, having failed to do so, are guilty of a breach 
of duty which the writ of mandamus will compel them to perform." 
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This seems to us a sound view of the matter. The village has it 
within its own power to levy ample taxes for ail purposes. Where a 
city has a discrétion to levy a tax, yet, where that tax is required for 
the payment of a public debt, the city may be required to levy a tax 
if it refuses to do so. City of Galena v. Amy, 5 Wall. 705, 18 L,. Ed. 
560. 

The answer to this feature of the case suggested in the argument 
was that the council had not required such a vote to be taken, but, as 
suggested by Judge Blodgett, it has had ample time to do so. Meet- 
ings of the electors for the purpose of voting taxes were a part of the 
earliest form of municipal governments in this country. The coun- 
cil are chosen by the electors. They are a représentative body; 
and, so long as the electors hâve it within their power to levy addi- 
tional taxes, the dire conséquences predicated from the appropriation 
of the gênerai revenue to debt-paying purposes cannot follow, unless 
such resuit shall flow from the refusai of the voters to exercise the 
power clearly conferred by statute. 

We are of the opinion that the court below did not err in issuing a 
writ of peremptory mandamus, and its judgment will be affirmed. 



ROYTIO v. LITOHFIELD. 

(Circuit Court of Appeals, First Circuit January 24. 1902.) 

No. 411. 

Mastbh and Servant— Dangerous Work— Spécial Supervision— Necesstty. 
Défendant opéra ted, in connection with a quarry, a stone-crusbing 
mill. Ledge stone of ail sisses were dumped over a cliff, rolled from the 
dump to a level place at its foot, and thence carted to the mill. Plaintiff 
and others had been engaged in dumping the stone over the face of 
the dump, and were ordered by the superintendent to throw certain 
stones which had accumulated on the dump into the road. Half way 
down the dump, and opposite where the superintendent was standing, 
was a place where had been left an overhanging rock, and plaintiff was 
directed to work at a point several feet below it. Before he had 
time to pick up a stone, the rock dropped, and injured him. Helê in- 
sufhcient to justify a finding that the condition of the dump was other 
than would naturally hâve arisen from the acts of plaintiff and his 
fellow workmen in removlng the stone, or that the superintendent knew 
that it involved a spécial hazard which the men on the dump could not 
meet more intelligently than he could, and therefore insufficient to show 
any reason for spécial and unusual supervision on the part of the su- 
perintendent, so that a verdict for défendant was properly directed. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William A. Pew, Jr., for plaintiff in error. 

Herbert Parker (Charles C. Milton, on the brief), for défendant 
in error. 

Before COI/T and PUTNAM, Circuit Judges, and WEBB, Dis. 
trict Judge. 

PUTNAM, Circuit Judge. This suit was brought under the em- 
ployers' liability act of Massachusetts. The circuit court directed a 
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verdict for the défendant, and the plaîntiff sued ont this writ of 
error. The case is stated by him as follows : 

"The défendant operated, in connection with a quarry, a stone-crushing 
mill. Stones of ail sizes were brought from the quarry, and dumped over 
a cliff. The dump extended some distance along the face of the cliff, form- 
ing coves and promontories. At the foot of the dump was a level place 
upon which twelve or iifteen employés of the défendant broke up stones 
taken from the dump, and wheeled them to the crushing mill. At various 
times thèse stones were thrown or pried from the dump by the men, who 
eut them up, under the direction of one Tirrell, who was employed by the 
défendant as a superintendent to keep the men at work, and see that they 
did not get hurt Two gênerai methods were employed to get stones fr ,m 
the dump. When Tirrell wanted large stones, he sent three or four men 
with bars to pry the large stones down. When smaller stones were needed, 
Tirrell formed ail the men in a line on top of the dump, and they came 
down, throwing and bowling such loose stones as they could lift in their 
liands, over the face of the dump and to the road. During this opération 
Tirrell watched the men from the road, to keep them steadily at work, and 
see that they did not get hurt. If there were dangerous places, he cautioned 
the men, ordered them to another part of the dump, or sent men to es- 
pecially pry down the rocks that made the place dangerous. The plaintiff 
went to work July 6th, and was injured July 25th. In the afternoon of July 
25th, under the direction of Tirrell, the men were rolling small stones over 
the face of the dump. Many of thèse stones accumulated on the dump, a 
few feet from the road. Tirrell ordered the men to corne down, and throw 
thèse stones into the road. Half way down the dump, and opposite where 
Tirrell had been standing for half an hour, watching the men at work on 
the dump, was a place which had been quarried into some days before in 
such a way as to leave a large rock overhanging a cave, the entrance to 
which was seven or eight feet high. At the time of the accident this rock 
overhung and slanted in such a way that it appeared dangerous. This rock 
was on a part of the dump which projected between two coves. The plain- 
tiff had never been in this place before. He did not w rk near it, and it 
was impossible to see the condition of this rock from above it, where the 
plaintiff had been at work. When Tirrell ordered the workmen to come 
down the dump, the plaintiff came down through a c ve, where he could 
not see this rock, and when within a few feet of the road Tirrell directed 
him to come around from the cove, and work in a particular place, which he 
indicated by pointing flrst at the plaintiff and then at the place where he 
wished the plaintiff to work. This place was several feet below, and directly 
under, the overhanging r ck. Tirrell did not warn or call the plaintiff s at- 
tention to this rock. The plaintiff came around the corner, and directly un- 
der this rock. He did not look above him to see what the character of the 
dump was, but attempted to go to work immediately, relying upon Tirrell, 
as was the custom, to warn him of any danger. The plaintiff was being 
hurried by Tirrell, and intended to begin work at once. Before he had time 
to pick up a stone, this overhanging rock dropped, and, after falling seven 
or eight feet, rolled down the dump, and pinned the plaintiff's leg against 
another rock. 

"The plaintiff clairns that, even if he had looked to see what sort of a 
place he was ordered to work in, he came so suddenly into the présence of 
danger that he did not hâve an opportunity to avoid the falling rock. The 
rocks generally lay on the dump as they were thr wn over the cliff. As the 
men worked in removing thèse stones, the stones taken out might let down 
other stones above. This danger was incidental to the business, and was 
appreciated by the plaintiff. The plaintiff was not injured by a risk of this 
kind. Nothing was done by the plaintiff or his fcllow w< rkmen on July 
25th, preceding the injury, to undermine the rock which fell. It was some 
distance above the plaintiff, and fell because it had been undermined and 
left hanging In such a position that some unnoticed cause, not apparently 
connected with the plaintiff's wqrk, causad it to fall." 

113 F— 16 
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So far as the record before us is concerned, we must assume 
that Tirrell was superintending within the meaning of the employers' 
liability act. The plaintifï says that Tirrell was négligent in three 
respects, namely, that he gave the plaintiff an improper order ; that 
he continued the work under dangerous conditions, and failed to 
exercise a reasonable supervision ; and that he failed to act under 
circumstances which called for a positive action of a precautionary 
nature, — that is to say, warning. 

The most of thèse propositions are easily disposed of. The or- 
der given was a usual one. The work was dangerous, but it was 
inherently dangerous, and this fact was apparent to every person 
of the most ordinary intelligence. The évidence is undoubted that 
Tirrell was in the habit of giving warnings, and did give the usual 
warning in connection with the particular order under which the 
plaintiff was working at the immédiate time of his injury. This 
leaves no proposition to be considered except the one to the efïect 
that Tirrell failed to exercise reasonable supervision. 

The circumstances of the case are mainly within that common 
knowledge which, in jury trials, the court is not only entitled to 
share with the jury, but must so share, and which, in the absence 
of any marked peculiarities of the plaintifï, — and such the record 
does not disclose,: — he must also be assumed to share. With the 
rest are the facts that from the nature of the work on this shifting 
slope of loose ledge rocks the circumstances involving danger were 
never exaetly the same at différent points or at différent times ; that 
the methods of avoiding danger were, therefore, necessarily never the 
same ; and that both the existence of dangers and the ways of 
meeting them were best known to the men engaged on the slope, 
and could not be known with any degree of certainty to one stand- 
ing below it, where Tirrell properly stood in directing the work. 
Consequently, from the necessity of the conditions, any supervision 
which could be given by Tirrell would be faulty, and could not 
take the place of the care and means which could be availed of by 
the men immediately on the slope for their own protection. 

So far the case is entirely clear. But the plaintifï maintains that 
the condition which caused his injury was a particularly peculiar 
one, not common to the work, visible to Tirrell, and not visible to 
the plaintifï until he was immediately in the locality, and simultane- 
ously with the falling of the stones which struck him. He there- 
fore contends that there was a spécial reason for peculiar acts of 
supervision on the part of Tirrell at that particular time. He claims 
fhat Tirrell was in a position where he should hâve perceived that 
the situation was a very peculiar one; but on this record the jury 
would not hâve been justified in finding that the condition was other 
than would naturally hâve arisen from the acts of the plaintifï and 
his fellow workmen in removing stone in the usual way from the 
slope, or that Tirrell did in fact know, or should hâve known, that 
it involved a spécial hazard, which the men on the slope could not 
meet more intelligently than he could, in the way they usually met 
dangers, as we hâve already explainçd. Consequently, the jury 
would not hâve been sustained in finding that there was any call 
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on ïirrell for any spécial supervision. As, therefore, it would not 
hâve been justified in rendering a verdict for the plaintif! on thc 
record before us, the circuit court properly directed one for the 
défendant. 

The judgment of the circuit court is affirmed, and the défendant 
in error will recover the costs of appeal. 



SWAN & TINCH CO. V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 7, 1902.) 

No 68. 

Cottoms Dottes— Fish Oil. 

Tariff Act 1807, par. 42, places a duty on seal, herring, whale, and 
other fish oils; and paragraph 568 exempts from duty grease and oils, 
exceptlng flsh oils, commonly used in soap making, wire drawing, or 
for stufflng or dressing leather, and which are fit only for such purposes. 
Beld, that oil known as "cod oil," made from putrid fish livers, which, 
while used principally for dressing leather, is fit for some other pur- 
poses not enumerated, and, while not technically known in the trade as 
a "fish oil," is subject to the duty; it not being withln the exemption, 
and the phrase "fish oils" not having been employed in a technical 
sensé. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Appeal by the Swan & Finch Company from a judgment affirming 
a décision of the board of United States gênerai appraisers affirming 
the classification by the collector of customs as to certain importa- 
tions made by appellant. 

This cause cornes hère upon appeal from a décision of the United States 
circuit court, Southern district of New York (109 Fed. 949), affirming a dé- 
cision of the board of gênerai appraisers which sustained the collector of the 
port of New York in assessing for duty certain oil extracted from the livers 
of codfish, and known as "cod oil." The article is made from the unhealthy, 
putrid livers of codfish, and in this respect dift'ers from cod-liver oil, which 
is extracted from the fresh livers of such fish. 

Wickham Smith, for appellant. 
D. Frank Lloyd, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The collector 
assessed the article for duty under paragraph 42 of the tarifï act of 
1897, which reads as follows: 

"(42) Seal, herring, whale, and other fish oil, not specially provided for in 
this act, eight cents per gallon." 

The importers claimed free entry under paragraph 568 of the free 
list, which reads : 

"(508) Grease, and oils (excepting fish oils), such as are commonly used in 
soap-making or in wire-drawing, or for stufling or dressing leather, and 
which are fit only for such uses, and not specifically provided for in this 
act" 
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The record abundantly sustains the contention of the importers 
that cod oil is commonly used for stuffing or dressing leather. In- 
deed, but a small fraction of it is used in the arts for any other pur- 
poses. But "common use" or "prédominant use" is not the only qual- 
ification. The oil must also be one "fit only" for the enumerated 
uses. It matters not that some other article is better fitted and more 
frequently used for the nonenumerated use, so long as cod oil is fit 
for such use. The évidence shows that it is fit, inter alia, for the- 
manufacture of blacking, and lias been so used to a substantial ex- 
tent. This fact would remove cod oil from the désignation of the 
main clause in the paragraph; but, if the évidence on that branch 
of the case were less persuasive than it is, we are still of the opinion 
that cod oil is not covered by the paragraph, being within the ex- 
ception. The testimony as to commercial désignation is volumi- 
nous, the importers undertaking to sustain the proposition that the 
words "fish oils" had a commercial désignation which so restricted 
the class of articles they covered as to exclude cod oil. The wit- 
nesses are not entirely in accord, but the phraseology of the tarifï 
indicates quite plainly the meaning which congress gave to those 
words, which must be assumed to hâve the same meaning in both 
paragraphs of the same act. One of the witnesses for appellant (a 
dealer in oils) indicated the use of the phrase in common speech : 

"Any man who is not In the oil trade will say every oil that ls made from 
the fish would be called 'flsh oil,' though commerclally différent désignations 
are used to dlstinguish one oil from the other." 

Now, it seems quite clear that congress used the words "fish oils" 
in the sensé in which they are used in common speech. Paragraph 
42 provides for "seal, herring, whale, and other fish oil." Evidently 
thèse words are not used with technical précision ; for neither the 
seal nor the whale is a fish, and therefore oil made from them, or 
from any part of them, is not technically fish oil. Nor are the 
words used with a close appréciation of commercial distinctions; 
for, if the évidence in this case be held sufïïcient to establish the 
proposition that cod oil is not known to the trade as a "fish oil," it 
is equally sufficient to establish the proposition that neither seal 
oil nor whale oil is fish oil in trade; but congress understood at 
least whale oil to be a fish oil, and therefore used the phrase "seal, 
herring, whale and other fish oil." 

The décision of the circuit court is affirmed. 



SPRECKELS SUGAR EEFININO CO. v. McCLAIN, Internai Revenue 

Collecter. 

(Circuit Court of Appeals, Third Circuit. January 13, 1902.) 

No. 17. 

1. INTERNAI, Revenue— Wah Revenue Act op lf*98— Constitutionamty. 

Section 27 of the war revenue act of 1898, imposing a tax upon the 
gross receipts of refiners of oil and sugar, held constitutional. 

2. Same— Tax on Sugar Refiners — Gross Receipts of Business. 

Under section 27 of the war revenue act of 1898, which Imposes an 
excise tax "on the gross amount of ail receipts" of sugar refiners "in 
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their business" in excess of $250,000 annually, rentals from wharves 
owned by a corporation organized for and engaged in the business of 
sugar reflning, and used as a necessary adjunct to said business, are 
receipts in the business, to be included in Computing its gross income 
for the purpose of such tax. 

S. Same— Intkbest on Dbposits. 

Interest received by such company on corporate funds deposited or 
invested for the time being, whiie not in use, is also a part of its re- 
ceipts in the business, and subject to the tax. 
4. Same— Mode of Collection— Monthly Assessmknts. 

War Revenue Act 1898, § 27, which provides that every person, com- 
pany, etc., doing the business of reflning petroleum or sugar, or owning 
a pipe line, whose gross annual receipts exceed $250,000, "shall be sub- 
ject to pay annually a spécial excise tax" on the amount of their gross 
receipts in excess of said sum, and which further provides that a true 
and accurate return of the amount of gross receipts as aforesaid shall 
be made and rendered monthly by such persons or companies, requires 
the payment of such tax annually, and on annual receipts; and a régu- 
lation of the commissioner requiring the assessment and collection of 
the tax monthly, on the monthly returns, is unauthorized. 

Gray, Circuit Judge, dissenting in part. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

John G. Johnson, for plaintiff in error. 

J. W. Thompson and James B. Holland, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The plaintiff below (and hère) is a cor- 
poration erected under the law of Pennsylvania for the purpose "of 
refining sugar, which will involve the buying of the raw material 
therefor and selling the manufactured products, and of doing what- 
ever else should be incidental to the said business of refining." The 
défendant is the collector of internai revenue for the First district 
of Pennsylvania. The action was brought to recover certain sums 
of money which he had exacted under section 27 of the war revenue 
act of 1898, and which the plaintiff had paid under protest. That 
section is as follows : 

"That every person, firm, corporation, or company carrying on or doing 
the business of reflning petroleum, or refining sugar, or owning or control- 
ling any pipe line for transporting oil or other products, whose gross annual 
receipts exceed $250,000, shall be subject to pay annually a spécial excise 
tax équivalent to one quarter of one per centum on the gross amount < f ail 
receipts of such persons, firms, corporations, and companies in their re- 
spective business in excess of said sum of $250,000. And a true aud ac- 
curate return of the amount of gross receipts as aforesaid shall be made 
and rendered monthly by each of such associations, corporations, companies, 
or persons to the collector of the district in which any such association, 
corporation or company may be located, or in which such person has his 
place of business." 

The parties agreed upon a spécial verdict, the material portions 
of which are set out in the opinion of the court below (109 Fed. 76), 
and need not be hère repeated. 

1. The first and most important question raised by the assignment 
of errors is whether the above section is unconstitutional. This 
question, however, the learned judge of the circuit court declined 
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to discuss, because "the présent suit is a test case, destined for the 
suprême court of the United States"; and for the same reason we 
also refrain from discussing it, and deem it expédient to merely 
state our affirmance of the constitutionality of the section, upon the 
ground that the presumption in favor of its validity has not been 
clearly confuted. 

2. The use which the plaintiff really made of its wharves was in 
"carrying on or doing the business of * * * refining sugar." 
They were, part of the plant of that business, and, as it was actually 
conducted, they were an essential condition of it. Consequently 
their receipts were its receipts, and as such they were properly com- 
prised in thé assessment. Adams Exp. Co. v. Ohio State Auditor, 
165 U. S. 194, 17 Sup. Çt.305, 41 L. Ed. 683. 

3. The interest received by the plaintiff upon its corporate funds, 
either deposited in bank or invested in income-producing securities, 
was also rightly included. The spécial verdict states that it was 
"interest upon its investments of moneys and property as explained 
by the testimony of Mr. Bail" ; and it appears from that testimony 
that the only business of the plaintiff was sugar refining, and that 
this interest was received by it upon investments or deposits of such 
part of the capital of that business as at the time being was not in 
active use therein. Mr. Bail, it is true, also testified that it did not 
hâve anything to do with sugar refining ; but the question for our 
décision is not whether this interest was derived from the refining 
of sugar, which, of course, it was not, but whether or not it was re- 
ceived in the business of sugar refining, and upon this very différent 
question the facts found are conclusive. The funds of the corpora- 
tion, however any portion of them may hâve been temporarily ap- 
plied or held, were ail embarked in the sugar refining business, and 
to it, therefore, ail receipts which those funds produced necessarily 
belonged. Any diminution of them would certainly hâve been its 
loss, and it seems to be equally clear that their augmentation, how- 
ever occasioned, must hâve been its gain. Except in connection 
with and as incidental to that business, the plaintiff was neither an 
investor nor a depositor, and therefore, by becoming either the one 
or the other, it did not engage in an additional and separate busi- 
ness. 

4. The learned judge, indeciding that the collector had been jus- 
tified in demanding monthly payments, said: 

"The taxis, no doubt, an annual tax. In the sensé that It ls paid each 
year; and, if provision for its assessment and collection had been made by 
the act, such provision would hâve been obligatory, both upon the govern- 
ment and upon the refîner." 

But he was of opinion that the act contained no such provision, 
and that therefore the régulation of the commissioner of internai 
revenue directing its monthly assessment and collection was author- 
ized by section 3447 of the Revised Statutes. We are unable to con- 
cur in the construction which was thus given to section 27 of the 
act of June 13, 1898. It is, of course, a possible one, but its cor- 
rectness is at least so questionable as to render it inadmissible to 
impose a duty upon a citizen. Hartranft v. Wiegmann, 121 U. S. 
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609, 7 Sup. Ct. 1240, 30 L. Ed. 1012 ; U. S. v. Isham, 17 Wall. 496, 
21 L. Ed. 728. But aside from this considération, the meaning at- 
tributed by the court below to the phrase "shall be subject to pay 
annually" is not, we think, its natural meaning. The requirement, 
as directly and plainly expressed, is for payment annually, and upon 
annual receipts ; and, this being so, there is, in our opinion, no war- 
rant for inferring from the quite distinct provision for monthly re- 
turns that it was intended that monthly payments might also be 
demanded, and upon monthly receipts. The tax, moreover, is only 
on gross annual receipts in excess of $250,000; and it cannot be 
supposed to hâve been contemplated that any person or company 
whose first return, as in the présent instance, exhibited gross receipts 
exceeding that amount, would be subject to a différent rule respect - 
ing the time of payment from that which would apply to others, 
whose gross annual receipts might be shown to be greater than 
$250,000 only by a later return. We hâve already pointed out that 
it is not necessary to put an interprétation upon this section which 
might involve such inequality in its administration, and, except by 
necessity, no such interprétation could be justified. 

Solely upon the ground that the circuit court erred in holding that 
the plaintif! was required to pay the tax in question otherwise than 
annually, its judgment is reversed, and the cause is remanded to that 
court for further proceedings to be there taken in conformity with 
this opinion. 

GRAY, Circuit Judge. Agreeing with the opinion of the court 
as written in paragraphs I, 2, and 4, I am compelled to dissent from 
that expressed in paragraph 3, to the efïect that the interest received 
by the plaintiff in error upon its deposits in bank, and as dividends 
from investments in shares and other securities, should be inclnded 
in the amount of gross receipts in its business of sugar refining, re- 
turned for assessment and taxation. Keeping in mind the well- 
settled rule that the citizen is exempt from taxation unless the same 
is imposed by clear and unequivocal language, and that, where the 
construction of a tax law is doubtful, the doubt is to be resolved in 
favor of those upon whom the tax is sought to be laid, I cannot 
assent to the affirmance of the judgment of the court below in this 
respect. I do not think that the income derived from such invest- 
ment of funds is in any proper sensé receipts in the business of sugar 
refining. The very term "gross receipts" in "the business" would 
seem to exclude ail such receipts as the interest upon investments 
hère referred to. 
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PILCHER v. UNITED STATES. 

(Circuit Court of Appeala, Fifth Circuit February 11, 1902.) 

No. 1,043. 

>. Cbiminal Law— Removal of Spirits— Bubakiito Lock op Warehousk — 
Evidence— Former Acquittai, op Breaking Lock. 

On the trial of one indicted under Rev. St. TJ. S. § 3296, for the removal 
and concealment of distilled spirits on which the tax had not been 
paid, testiinony was offered that, on the night before the whisky was 
removed, accused broke the lock of the warehouse where it was st ; red. 
Défendant objected on the ground that he had been indicted under sec- 
tion 3268 for breaking such lock, and at the last term of the court had 
been tried thereon and acquitted. Held) that, though such acquittai 
could be considered by the jury in considering the credibility of the 
witnesses, it was not ground for excluding the testimony. 

2. Same — Impression of Witness. 

On the trial of défendant for reinoving whisky on which the tax nad 
not been paid frorn a distillery warehouse belonging to his father, a 
witness testifled that he was employed by a revenue offlcer to get up 
évidence against the guilty parties; that, while concealed under the 
father's house, witness heard some men discussing the removal of the 
whisky, and the best way to get out of the trouble, and it was his im- 
pression that one of the voices was that of défendant, but he was not 
quite certain. Reliï, that the admission of such testimony was error. 

In Error to the District Court of the United States for the Middle 
District of Alabama. 

Wm. C. Oates, for plaintiff in error. 

W. S. Reese, Jr., and J. Sternfeld, for the United States. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The plaintiff in error was indicted 
under section 3296 of the Revised Statutes of the United States, 
which reads : 

"Whenever any person removes, or aids or abets in the removal of, any 
distilled spirits on which the tax has not been paid, to a place other than 
the distillery warehouse provided by law, or conceals or aids in the con- 
cealment of any spirits so removed, or removes, or aids or abets in the re- 
moval of any distilled spirits from any distillery warehouse, or other ware- 
house for distilled spirits authorized by law, in any manner other than is 
provided by law, or conceals or aids in the concealment of any spirits so 
removed, he shall be liable to a penalty of double the tax imposed on such 
distilled spirits so removed or concealed, and shall be flned not less than 
two hundred dollars nor more than five thousand dollars, and imprisoned 
not less than three months nor more than three years." 

There were five separate counts in the indictment, each charging 
différent ones of the spécifie acts against which this section de- 
nounces a penalty. The verdict in the case was, "We, the jury, find 
the défendant guilty as charged in the indictment ;" and the judg- 
ment and sentence ordered that the défendant be imprisoned in the 
state prison at Nashville, in the state of Tennessee, for the term of 
two years, and pay a fine of $500 and costs. The défendant brought 
this writ of error. Numerous errors are assigned, but we notice 
only two. 
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The United States offered to prove by the witnesses Rees Pilcher 
and Henry Pilcher that, on the night before the whisky was re- 
moved from the warehouse, the défendant broke the lock of the 
warehouse, or drew out the staple to the lock with a road pick. To 
the admission of this évidence the défendant objected on the ground 
that he had been indicted for breaking the lock, and had been tried 
thereon at the previous .terni of the court and had been acquitted, 
and that this évidence was irrelevant in this case, and calculated to 
confuse, mislead, and préjudice the jury against him. The court 
overruled the objection, and the défendant duly excepted. He as- 
signs this as one of the grounds of error. The transactions were 
so close together in point of time, and so nearly related in their char- 
acter, that the évidence offered would hâve been clearly admissible 
if the case then on trial for a violation of section 3296 had been 
heard before the trial and judgment in the case against the défendant 
brought under section 3268, which reads : 

"Every person who destroys, breaks, injures, or tampers with any lock 
or seal which may be placed on any cistern-room or building by the duly 
auth; rized officers of the revenue, or opens said lock or seal, or the door 
to said cistern-room or building, or in any manner gains access to the con- 
tents therein, in the absence of the proper ofticer, shall be fined not lésa 
than Ave hundred dollars nor more than five thousand dollars, and impris- 
oned not less than one year nor m,re than three years." 

While the judgment of acquittai in that case would be a bar 
against any further effort to punish him for a violation of section 
3268, and could rightfully be considered by the jury in passing upon 
the credibility of the witnesses testifying on this trial, it was not 
ground for sustaining the objection to the introduction of the tes- 
timony offered. This assignment of error is not well taken. 

The United States offered to prove by one John Harmon that about 
one week after the burning of the distillery warehouse, while he was 
in the employment of a revenue officer, and charged, as such employé, 
to get up évidence against the guilty parties, he crawled under Rich- 
ard Pilcher's house one night, and overheard some other men talking 
with Richard discussing the removal of the whisky, the destruction of 
the warehouse, and the best way to get out of the trouble, and that it 
was his impression that one of the voices he heard talking was that 
of the défendant, with whom he was acquainted; but of this he was 
not certain, and lie could not say it was the defendant's voice because 
he did not see him. The défendant objected to the admission of this 
évidence on the ground that it was too indefinite, and did not tend to 
prove the defendant's actual présence or participation in the conver- 
sation. The court overruled the objection, the évidence was admit- 
ted, and the défendant excepted. This action of the court is assigned 
as error. The bill of exceptions shows that the distillery warehouse 
was a légal one ; that there were a number of packages of whisky 
therein, subject to the tax imposed by the laws of the United States, 
on which the tax had not been paid; that the warehouse was de- 
stroyed by fire on the night of July 5, 1899 ; that, soon after the burn- 
ing, six or seven barrels of this whisky, which had been in the ware- 
house, and on which the tax had not been paid, were found concealed 
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in Rees Pilcher's potato patch ; that this Rees Pilcher had also been 
indicted for removing and concealing this whisky, and on a day prior 
to this trial had pleaded guilty to that indictment ; that the distillery 
at which the whisky was made, and the warehouse that was burned, 
belonged to Richard Pilcher, and that steam to run the distillery was 
supplied by means of a pipe from the boiler of the sawmill of the dé- 
fendant, situated 300 feet distant from the distillery. The défend- 
ants dwelling house, in which he and his family resided at the time 
the offense was committed, was situated half a mile distant from the 
distillery and the warehouse. The objection to the admissibility of 
John Harmon's testimony was that it was too indefinite, and did not 
tend to prove the defendant's actual présence or participation in the 
conversation. This seems to présent, somewhat vaguely, two 
grounds of objection : (1) That the witness was not able to identify 
the défendant by his voice so as to show that he was présent in the 
house under which the witness had placed himself in prosecution of 
his effort to get up évidence against the guilty parties ; and (2) that 
the witness did not attempt to relate anything that the voice, which 
impressed him as being that of the défendant, uttered ; did not testify 
to any language, or the substance of any language, used by the de- 
fendant, or others présent, which would tend to incriminate the de- 
fendant, or to incriminate specifically any other person ; and hence 
that the testimony was irrelevant, and should not hâve gone to the 
jury for any purpose. It is not expressly stated in the record what 
was the family relation existing between the various Pilchers men- 
tioned in the record ; but it seems to be clearly implied that Richard 
Pilcher, now deceased, the owner of the distillery and of the ware- 
house that was burned, was the father of the défendant and of the 
witnesses Rees and Henry Pilcher. There can be no question that a 
witness will be allowed to identify a person by his voice if able to do 
so ; that is to say, the testimony is compétent to be considered by a 
jury. And if the présence of the défendant at his father's house 
a week after the removal of the whisky and the burning of the ware- 
house was a fact which of itself would tend to charge him with the 
offense, the objection to the testimony that he was identified only 
by his voice, and that the witness would say no more than that it was 
his impression that it was the voice of the défendant, — was giving his 
impression, rather than stating a fact, — would not be well taken. 
The présence of the défendant at his father's house a week after the 
commission of an offense at another place does not tend to show that 
either the défendant or his father, or any other certain person, had 
committed the offense. The witness was allowed to testify that he, 
while under Richard Pilcher's house, overheard some other men in 
the house talking with Richard, and discussing the removal of the 
whisky, the destruction of the warehouse, and the best way to get out 
of trouble, and that it was his impression that one of the voices he 
heard talking was the voice of the défendant. The witness does not 
give any of the language, or the substance of the language, that im- 
pressed him as having been uttered by the voice of the défendant. 
He does not give any of the language of any of the other persons 
présent in the house that would show, or tend to show, that the 
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speakers said or implied that the défendant vvas in the trouble, or that 
he had any connection with the destruction of the warehouse or with 
the removal of the whisky. The bill of exceptions shows that much 
other testimony given on the trial was sharply conflicting as to the 
guilt of the défendant. While this testimony did not tend to show 
his guilt, and should hâve been excluded because irrelevant, in the 
very nature of the case, and especially in the condition of the proof, 
it had a tendency to préjudice the minds of the jury against the de- 
fendant. The admission of this testimony seems to us to violate 
fundamental principles too well known to admit of discussion. For 
this error, the judgment must be reversed. 

It is ordered that the judgment of the district court is reversed, and 
the cause is remanded to that court, with the direction to award the 
défendant therein a venire de novo. 



UNIVERSAL SAVINGS & TRUST CO. et al. v. STONEBURNER et aL 
(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 418. 

1. Courts— Jurisdiction— Restraining Order. 

Where a bill in chancery is filed with the court, it has jurisdiction to 
issue an order restraining défendants and appointing a receiver, though 
the bill is not lodged in the clerk's office and subpœna issued until two 
days thereafter. 

8. Injunction— Receiver — Application to Remove— Hearing— Decree — Ap- 
pointaient: 

Where an order restraining défendants and appointing a receiver Is 
awarded before subpœna is issued, if such award is lmprovident a de- 
cree, made after hearing on défendants' application to discharge the 
receiver and dissolve the injunction, denying such relief, amounts, in 
substance, to the granting of an injunction and the appointing of a re- 
ceiver. 

8. Bame— Bill — Right of Stockholders to Sue— Jurisdiction— Equity. 

Complainants in their bill alleged that they owned full-paid stock in 
a building association, which, under the by-laws, they were entltled to 
withdraw and recelve the value thereof; that they had given the pre- 
scribed notice and demanded such value repeatedly, but, though other 
stock on which notice was served after theirs had been paid, payaient 
was refused them; that the managers of the association had squandered 
and mismanaged the funds, and consplred with the directors of a rival 
company to turn the assets and business over to such company, and, 
pursuant to such conspiracy, had caused the élection of the majority of 
such directors as directors of the association, and offlcers thereof; that 
such new directors and offlcers were conducting the business f < r their 
own Personal gain and in the interest of the other company, ignoring 
the interests of the stockholders; and that the association was wholly 
insolvent. Complainants prayed an injunction and receiver. Helë, that 
the bill stated facts entitling complainants to équitable relief, and giv- 
ing the court jurisdiction; application by them to the directors or a 
meeting of the stockholders for redress or leave to institute the suit 
being unnecessary. 

4. Same— Discrétion. 

Where. on the application for receiver and injunction, the allégations 
of such bill were fully supported by affldavits and exhibits, the court 
did not improvidently exercise its discrétion in awarding such relief. 
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5. Same- -Appeal— Ekkor not Plainly Apparent. 

Wnere an injunctlon and recel ver were properly awarded on the bill,. 
affidavits, and exhibits presented by complahiants, and tbe answer and 
testimony presented by défendants on their application to set aside such 
order did not materially change the case, and the application was de- 
nied, though the évidence ls conflicting, it not being plainly apparent 
that the court erred in entering the orders, they should not be reversed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Virginia. 

W. P. De Saussure and Wyndham R. Meredith, for appellants. 
Robert Stiles, A. L. Holladay, and Emmett Seaton, for appellees. 

Before GOFF atld SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

GOFF, Circuit Judge. The appellees, who were complainants be- 
low, on the 25th day of May, 1901, tendered their bill to the circuit 
court of the United States for the Eastern district of Virginia, al- 
leging, among other things, that they were the owners of stock 
in the défendant company to the amount of $12,000, and that they 
had paid cash to said company for the stock to the par value of the 
same ; that the appellee Stoneburner owned of said stock 50 shares 
of class E and 50 shares of class C, each share of said stock being 
of the par value oi $100; that the money inyested in the stock of 
class E could be withdrawn at any time after 6 months from the 
date of the Certificate therefor, and the money invested in class C 
stock could be withdrawn at any time, upon the holder thereof giv- 
ing written notice of his purpose so to do, but that, in its discré- 
tion, the company could require the lapse of 60 days before making 
payment of the money due on class C stock; that the appellee 
Stoneburner on the 3a day of April, 1900, gave notice in writing 
to the company of his intention to withdraw the value of ail his 
stock of both classes, and that shortly thereafter the appellee Young 
did also give such notice; that the receipt of such notices by the 
company was duly admitted; that both of said appellees repeatedly 
made demand upon the company for the payment of the with- 
drawal value of their stock, and that such payment was always re- 
fused, nor had the same been made when the bill was filed, that 
said failure so to pay was because of the improper manner in which 
the business affairs of the company had been theretofore managed; 
that it was the duty of the officers and directors of the company 
to make provision for the payment of withdrawing stockholders, 
and that many stockholders owning relatively smaller amounts of 
stock than said appellees held had been paid in full the amounts due 
them, to the préjudice of the appellees, since their said notices had 
been served ; that within the two years immediately preceding the 
filing of the bill the business of the company had materially de- 
creased, as also had its assets, but that during the same time its 
liabilities had increased; that the officers and directors of the com- 
pany in office prior to January 23, 1901, formed a plan with the 
défendants other than said company, seven in number, that they 
would, by their votes, and the votes of others controlled by them, 
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deliver said company into the hands and management of said seven 
défendants, who constituted the board of directors of the Prudential 
Banking & Trust Company, then a competitor for the character of 
business the défendant company was engaged in; that on January 
23, 1901, five of said défendants were elected directors of the de- 
fendant company, one of them secretary and treasurer, and the re- 
maining one assistant secretary and treasurer, the old board and old 
officers then and there retiring; that after such élection the new 
officiais set to work to carry out their preconceived plan of Per- 
sonal gain to themselves, ignoring the interests of the stockholders 
of the défendant company, the control and management of which 
had been absolutely turned over to them; that said new officiais 
did, by ail means in their power, endeavor to prevent the payment 
of the cash value of the stock of those who had filed notices for 
withdrawal, their intention being, instead of paying cash therefor, 
to issue new stock that would not hâve the withdrawal feature ; that 
their purpose was to combine the assets of said company with the 
assets of the Prudential Banking & Trust Company, of which they 
were then also directors ; that said new directors, soon after their 
élection, increased the expenses connected with the management 
by voting additional salaries to the officers thereof, and that they 
also passed a resolution reducing the stock of ail stockholders 20 
per centum; and that the défendant company was, at the time 
of the filing of said bill, insolvent. The prayer of the bill was 
that the complainants therein be paid the withdrawal value of their 
stock, and that the same be declared a lien upon the assets of the 
company, that a receiver be appointed to take charge of and admin- 
ister the afrairs of the défendant company under the direction of 
the court, and that the défendants be enjoined and restrained from 
disposing of any of such assets, and also for such gênerai relief as, 
under the circumstances, to equity appertains. The bill was sworn 
to by both of the complainants, and with it were filed a number of 
exhibits containing the by-laws of the company, its plan of doing 
business, and copies of various statements published by its man- 
agement, showing its financial condition. On the day the bill was 
so presented to the court, an order was made and signed by the 
judge thereof, after he had read and considered said bill and ex- 
hibits, by which it was decreed that the company show cause before 
the court on the 6th day of July, 1901, why an injunction should 
not be granted, enjoining and restraining it and its officers from dis- 
posing of or exercising control over its assets ; and, it appearing 
to the court that there was danger of irréparable injury from delay, 
it was ordered that in the meantime, and until the further order 
of the court, a restraining order issue in accordance with said prayer, 
but it was provided that said company might at any time, on giving 
five days' notice to complainants, move to vacate such restraining 
order and discharge the receiver which the court then proceeded 
to appoint. The bill so filed in court on the 25th day of May, 1901, 
was lodged in the clerk's office at Richmond, Va., on the 27th day 
of May, 1901, on which day the subpcena in chancery summoning 
the défendants to appear was duly issued, as was also the restrain- 
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ing order ; and likewise on that day one of the receivers gave bond 
as required by the order appointing hira, and took charge of the. 
assets of the défendant company. The restraining order was served 
on ail the défendants on the 27th day of May, 1901, as was also the 
subpœna; and on that day the défendant company served a notice 
on the complainants that it would on June 1, 1901, move the court 
to set aside the order appointing the receiver and granting the re- 
straining order. On the.ist day of June, 1901, the complainants 
and ail of the défendants, by their respective counsel, appeared be- 
fore the court, — the former to resist, and the latter to move, the 
discharge of the receiver and the dissolution of the restraining 
order. On that day the receiver filed a report, as he was required 
to do by the order appointing him, showing the condition of the 
défendant company, and the assets of the same that had corne into 
his hands ; and the défendant company, as well as the individual de- 
fendants, filed their several answers to the bill, as also the affidavits 
of accountants and bookkeepers, and certain statements purporting 
to show the financial condition of the company ; and the cause was 
then argued by counsel and submitted on said motions. On the 
4th day of June, 1901, the court below entered an order declining 
to dissolve the injunction and refusing to discharge the receiver. 
From this order, as well as from the order signed by the judge on 
the 25th day of May, 1901, the défendant company prayed an ap- 
peal, which was duly granted. . 

The assignments of error are many in number, but we find that 
the considération of a few will dispose of ail the questions really 
involved in this appeal. Appellants insist that when the order of 
May 25, 1901, was entered, the suit in which it purported to be is- 
sued had not at that time been instituted, and that therefore said 
order was null and void. This claim is based upon the fact that 
the bill was not lodged in the clerk's office until the 27th day of May, 
1901, and that the subpœna did not issue until that date. In other 
words, the insistence is that a suit in equity has not been commenced 
until the subpœna has issued. Appellants, therefore, claim that the 
receiver was appointed and the restraining order granted before 
the suit was commenced. While it is true that no process of sub- 
pœna can issue from the clerk's office in any suit in equity until the 
bill has been filed in such office, still it does not follow that the 
court, or a judge thereof in chambers, may not enter an order on 
considération of the bill before it has been so lodged in said office. 
Under the old English practice, from which our procédure is taken, 
ail bills in equity were first presented to the judge, who determined 
whether process should issue thereon; and, if he so ordered, then 
the bill was filed in the clerk's office. Subséquent proceedings in 
such suits hâve been controlled chiefly by rules of court, and the 
practice established thereunder. We are not aware of any statute 
or rule of practice, nor of any authoritative décision, by which the 
contention of the appellants in this particular instance can be sus- 
tained. In this case the bill was presented to the court on Satur- 
day, the 25th day of May, 1901 ; and one of the orders now com- 
plained of was on that day, after due considération of the bill and 
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exhibits, directed to be entered. The bill, therefore, was in fact 
filed on the 25th day of May, though it seems that process thereon 
did not issue until Monday, the 2jth, — a practice not at ail uncom- 
mon in the courts of the United States. If, as a matter of fact, 
the order of the 25th of May by which the receiver was appointed 
was improvidently awarded, would not the decree of the court made 
on the 4th of June following, after subpœna had issued, after appel- 
lants had given notice to discharge the receiver and dissolve the 
injunction, and after the court had heard argument thereon, amount, 
in substance, to the granting of an injunction and the appointing 
of a receiver? We think so. 

Nor do we find merit in the claim of appellants that the court be- 
low did not hâve jurisdiction in this controversy. We think that 
the appellees, on the allégations in their bill contained, were clearly 
entitled to be heard in equity. In the case as made by the bill, it 
would hâve been useless for them to hâve again asked the directors 
of the défendant company for the relief such officiais had repeatedly 
refused to grant them, — relief complainants were entitled to, but 
the granting of which was antagonistic to the plans the directors 
had in view. Under such circumstances, it was not necessary that 
complainants, as stockholders, should hâve applied to the board of 
directors or to a meeting of the stockholders for redress, or for 
permission to institute a suit by means of which relief could hâve 
been secured; for, if complainants' charges are true, such procédure 
would hâve been little less than a farce, and such suit, if instituted, 
should not hâve been under the control of such directors. Phos- 
phate Co. v. Brown, 20 C. C. A. 428, 74 Fed. 321 ; Cook, Corp. 
§ 741 ; McGeorge v. Improvement Co. (C. C.) 57 Fed. 262. 

Appellants insist that even if the case was properly before the 
court below, and if the order granting the injunction and the ap- 
pointing the receiver were regularly made, nevertheless, on the mo- 
tion to dissolve and discharge, and on the case as made by the an- 
swers and the exhibits filed therewith, the court below erred in re- 
fusing to dissolve the injunction and in declining to discharge the 
receiver. It must be borne in mind that this is an appeal from an 
order appointing a receiver and granting an injunction, as well as 
from an order refusing to discharge said receiver and declining to 
dissolve the injunction. The court appointed the receiver and grant- 
ed the injunction on the allégations of a bill, duly verified, charging 
the improper and fraudulent management of the défendant company 
by its directors ; that the company was running at a loss and prac- 
tically insolvent; that such condition of afïairs was well known 
to the old board of directors, and that they, because thereof, aban- 
doned the management of said company ; that the new directory, 
being also the directors of another company, were using the assets 
of the défendant company in the interest of that other corporation ; 
that complainants were refused payment of the withdrawal value 
of their stock, although other stockholders, whose applications for 
withdrawal were filed after complainants had given their notices, 
were paid in full. Also, we should bear in mind that the affidavits 
and exhibits filed by complainants fully sustained the charges in the 
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bill, and demonstrated the insolvency of the défendant company. 
Such being the case, the judge who entered the order of May 25, 
1901, did not improvidently exercise the légal discrétion with which 
he was invested. 

Nor did the court below err in its order of June 4, 1901 ; for the 
case, as made by the answers and the testimony filed with them, was 
not materially changed thereby. We would not be justified in re- 
versing the orders complained of by appellants, unless it was plainly 
apparent that the court below committed errors in entering them. 
The facts were found by the judge who heard the case, from con- 
flicting testimony, we concède ; but we think he exercised his dis- 
crétion wisely, and we cannot, on the évidence now before us, do 
otherwise than affirm his action. 

We are not at this time disposing of the case as if the appeal were 
from a final decree on the merits, and it will now go back to the 
court from whence it came, for further proceedings therein to be 
had, when additional évidence will doubtless be ofïered, and the 
questions at issue be finally disposed of. 

Affirmed. 



HULL COAL & COKE CO. v. EMPIRE COAL & COKE CO. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1002.) 

No. 414. 

1. Contracts— Construction— Question for Court. 

The construction of a contract in writing 1s a matter of law for the 
court, and it is immaterial at whose suggestion particular clauses were 
inserted. 

5. Same— Performance bt Partt Claiming Damages— Necessity. 

A party suing for breach of a contract containing mutual dépendent 
agreements must show a perf rmance on his part 

8. Same— Stipulation Qualifying Guaranties. 

A provision that the usual strike clause shall mutually govern In a 
contract for the purchase of ail the coke manufactured by the seller 
during a flxed period (the latter guarantying a specifled amount; the 
price, time of payinent, and quality of the coke being agreed upon) 
qualifies only the guaranties that the purchaser will take ail the coke 
manufactured, and that the seller will furnish a specifled amount, dur- 
ing such period. 

4. Samb— Strike Clause— Suspension of Deliveries — Effect. 

A provision in a contract for the purchase of ail the coke manu- 
factured by the seller during a flxed period (the latter guarantying a 
flxed amount; that in case of strikes, accidents, or other causes causing 
stoppage in the works of the seller, deliveries under the contract may 
be "suspended") relieves the seller from the obligation of its guaranty, 
where. such causes hâve prevented it from furnishing the guarantied 
amount during the specifled time, for the word "suspended" does not 
mean "postponed," and therefore the purchaser cannot demand delivery 
of coke, to make up the deflciency, after the expiration of the flxed 
period. 

6. Same— Time — Essential Elément. 

In a contract for the purchase of ail the coke manufactured by the 
seller during a flxed period, time is an essential élément, because of 
the fluctuations in the market, and the life of the contract must be iim- 
ited to the time flxed by the parties. 
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6. Same. 

Where the intention of the parties to limit a contra et to a certain 
period is manifest, tirne is of the essence of the contract. 

7. Same — Construction — General "Uules. 

The suhject-matter and purposes of a contract, and the situation of 
the parties to it, are material to détermine the intention of the parties 
and the rueaning of the words used; and, where thèse are ascertained, 
they prevail over the dry words used. 

8. Samk — Ijreach by One Party — Répudiation by the Other. 

Where a buyer in a contract for weekly shiproents of coke for a fixed 
period failed to pay on the 20th of the month for the coke received 
during the preceding month, as required by the terms of the contract, 
the seller might repudiate the contract; the latter not being in default. 

9. Bame— Conduot Chanoing Terms of Contract— Sufficiency. 

The terms of a contract for the purchase of ail the coke manufactured 
by the seller for a flxed period, the seller guarantying a specified 
amount, are not changed by the buyer sending to the seller orders for 
delivery of coke in excess of the specified amount, where such orders 
are received in due course of business, but are not accepted. 

In Error to the Circuit Court of the United States for the South- 
ern District of West Virginia. 

Lucian H. Cocke and Malcolm Jackson (A. J. Reynolds, on the 
brief), for plaintifï in error. 

L. A. Anderson and G. E. Price (Rncker & Anderson and Flour- 
noy, Price & Smith, on the brief), for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

PURNELL, District Judge. Plaintiff brought its action on the 
case in assumpsit, claiming $10,000 damages for breach of con- 
tract. The Hull Coal & Coke Company, plaintifï below, a corpora- 
tion with its chief office at Roanoke, Va., was engaged in pur- 
chasing and selling coal and coke in Virginia and West Virginia. 
The Empire Coal & Coke Company, défendant below, a corpora- 
tion with its chief office at Landgraf, W. Va., was engaged in min- 
ing coal and manufacturing coke. On November 19, 1898, the 
plaintifï addressed a letter to the défendant, which was afterwards 
accepted, and mutually agreed should be a contract between them. 
This letter was as follows : 

"We make you the following proposition for the purchase by us of ail 
the coke you can make at your ovens at Landgraf, W. Va., frorn .Tanuary 
21st, 1899, to December Slst, 1899: We guaranty to give you orders enough 
to keep ail of your ovens— one hundred (100)— running full. You to guaranty 
to furnish not less than twenty thousand (20,000) net tons of coke during the 
above-mentioned time. Orders and deliveries of coke to be made In as nearly 
as possible equal weekly installments. Price to be one dollar and sixteen 
cents per net ton, f. o. b. cars at ovens. Settlements to be made in cash on 
the 20th day of each month for shipments of the previous month. The usual 
strike, accident, and trausportation clauses to mutually govern. Coke to be 
of standard quality, and you to ship no coke to others than ourselves, ex- 
cept as covered by attached mémorandum. Your acceptance of this letter 
to constitute a contract between us." 

It is agreed that the following was the usual strike, accident, and 
transportation clause referred to, or that part applicable to this 
controversy : 
113F.-17 
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"In case of strîkes, accidents, déficient transportatlon, or other cause, rra- 
avoidably causing stoppage or partial stoppage of the Works of the manu- 
facturer of this coke or its shipment, or in case of strikes or accidents un- 
avoidably causing stoppage or partial stoppage of the works of the buyer, 
deliveries herein contracted for may be suspended or partially suspended, as 
the case may be, or, at the option of the party not in default, may be im- 
mediately eanceled during the continuance of such Interruption, by im- 
médiate notice to that effect given to the other party." 

The Hull Coal & Coke Company made réquisition upon the Em- 
pire Coal & Coke Company for coke to the capacity of the ovens, 
and in excess of the guarantied output of 20,000 tons; and the 
défendant company failed to furnish the amount, — only furnished 
during the< period contemplated by the contract 14,572 tons and 
1,100 pounds, which was 5,427 tons and 900 pounds less than the 
20,000 tons called for in the contract; and it is claimed that, acting 
on the faith of the contract, the plaintif! below (appellant) had made 
sales of the coke which it had purchased, and, in order to meet 
its obligations, purchased coke at $2.50 per ton, being $1.34 per ton 
in excess of the price under the contract ; and, for the damages 
thereby caused, this suit was brought. The Empire Coal & Coke 
Company relied on several défenses; i. e., the failure on its part 
to furnish the amount of coke guarantied by it was due to déficient 
transportation, a strike among its employés, a severe drought, 
which prevented it from securing the necessary water to manufacture 
the coke, and because plaintiff failed and refused to pay for the No- 
vember delivery by the 20th of December. Under the ruling of the 
trial court thèse défenses were deemed sufncient, and under the 
instructions of the court there was a verdict for défendant. 

It is conceded the Empire Company shipped to the Hull Company 
ail the coke manufactured at its ovens, except that covered by the 
mémorandum referred tô, and under the strike clause the défend- 
ant was excused from deliveries at the particular times it failed 
to make such deliveries. The record does not disclose any com- 
plaint "by or différence between the parties until December. The 
contract was executory, dépendent on mutual agreements, contain- 
ing guaranties, ail governed by the strike clause as applicable. It 
can make no différence who suggested the strike clause, as argued. 
The contract is what the parties agreed to, and, being in writing, 
the construction is a matter of law for the court. Under a con- 
tract dépendent on mutual agreements, the party alleging and claim- 
ing damages for a breach must allège and prove he has complied 
with his agreement and discharged his obligations. Thèse are fun- 
dam entai principles, which it is well to observe and keep in mind 
in considering the contentions in this case. What did the parties 
contract to do? Plaintiff agreed to purchase ail the coke défend- 
ant could make at its 100 ovens from January 21, 1899, to Decem- 
ber 31, 1899; to give orders enough to keep ovens running full; 
to make orders in as nearly as possible equal weekly installments ; 
to pay $1.16 per net ton f. o. b. cars at the ovens in cash on the 
20th day of the month for shipments of the previous month. De- 
fendant agreed to furnish ail the coke it could make, except as noted 
in mémorandum attached, not less than 20,000 net tons of standard 
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quality during the time specified. Plaintiff was a dealer — a middle- 
man — securing a market for coke. Défendant was a manufacturer. 
The stipulations were important to the business of each. The de- 
fendant had no coke ovens at Roanoke, and there was no market 
for coke at Landgraf. The manager of each corporation understood 
the business it was engaged in, and also the difficulties which might 
arise in connection therewith. Strikes, accidents, and déficient trans- 
portation are not uncommon obstacles in this branch of business, 
and other contingencies which might arise were well understood. 
Hence the strike clause was adopted to "mutually govern." To gov- 
ern what ? Not the price of coke, for that was fixed. Not the char- 
acter . of the coke, for that was also fixed at standard quality. Not 
the time of settlement, for that was to be on the 20th day of each 
month for shipments of the previous month. Why, then, insert 
this clause ? Evidently to qualify the guaranties, — that of the plain- 
tif! to give orders to keep ail the ovens (ioo) runnin t ; full, and the 
défendant to furnish not less than 20,000 tons, net, during the time 
specified. The second paragraph of the strike clause has no ap- 
plication, as the défendant was to deliver the coke f. o. b. cars, and 
paid no freight. This strike clause is a form used by the Hull 
Company in dealing with its customers, which it would be dimcult 
to apply fully to the contract. Some of the stipulations hâve no 
application. This, however, does not afïect the contention of the 
parties as presented by the record. A strike did occur; also an 
unavoidable accident, a drought in September, and a deficiency of 
transportation. There does not seem to hâve been any complaint 
on the part of the plaintiff of a failure to ship coke during the year, 
though for every month except May the shipments were short of 
the orders. About December ist a correspondence by letter and 
telegram was commenced, plaintiff seeking to obtain a similar con- 
tract for coke for 1900 at an advanced price. About the 8th of 
December a disagreement as to whether, under the contract, coke 
should be shipped after December 3ist, arose; but the negotia- 
tions for a new contract continued until December 23a, when défend- 
ant canceled the contract because plaintiff had not paid on the 20th 
for November deliveries, and no shipments were made after this 
date. The contract was limited to the product of the ovens, and 
was expressly limited to such product from January 21 to December 
31, 1899, an d was so treated by both parties until December 8th, 
when the contention arose. That plaintiff regarded the contract as 
so limited is shown by the proposition to obtain or enter into a new 
contract for the purchase of coke after December 3ist. Plaintif! 
contended the word "suspended," in the strike clause, should be 
construed "postponed," and shipments not made within the time 
should be made after December, — in short, that the guaranty of 
20,000 net tons was absolute. The authority cited for this conten- 
tion is not in point, does not sustain it, and we cannot take that 
view. The two words are not synonymcus, and the presumption 
is the parties understood the meaning of the words used. Norring- 
ton v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366, cited, 
and the following case in the same volume (Filley v. Pope, 115 U. 
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S. 213, 6 Sup. Ct. 19, 29 L,. Ed. 372), not cited, applicable to an- 
other branch of the case, are not in point as to this contention, but 
against it. In both cases it is held: 

"In a mercantile contract, a statement descriptive of the subject-mattet 
or some ruaterial incident, such as the time or place of shipment, 1s ordi- 
narily to be regarded as a warranty or condition précèdent, upon the nonper- 
formance of which the party aggrieved may repudiate the whole contract" 

Time may be an essential élément in a contract, as in the case 
at bar. It is well know'n that coke fluctuâtes in price. When the 
contract was made it was $1.16 at the ovens. At the end of the 
year it was worth $2.50 in the market, and plaintifï on December 
20th declined to accept a proposition to contract for the sale of its 
entire output at the ovens in 1900 at $2.24 f. o. b. cars at ovens, 
but offered to enter into such contract at $2.75 per ton, etc. Time 
is therefore of material importance in this class of contracts, both 
as to sales, delivery, and payments. Other business transactions 
of the parties for the year were dépendent on the time élément 
of the contract. Knowing this, the parties fixed the time within 
which the contract was to be operative, and to put a différent con- 
struction on it would be to ignore the language of the contract 
itself, and the évident intention of the parties when it was made. 
That plaintifï subsequently made contracts with other parties in 
which losses were incurred cannot afïect the construction of this 
contract. Défendant possibly lost, too, by being compelled to de- 
liver coke at $1.16, when the market price was much above that 
amount. There is nothing in the contract or strike clause which 
can reasonably be construed as extending the deliveries beyond De- 
cember 31, 1899. Where the intention of the parties to limit a con- 
tract to a certain period is manifest, it is of the essence of the con- 
tract. Carter v. Phillips (Mass.) 10 N. E. 561 ; Scarlett v. Stein, 
40 Md. 512. 

The subject-matter of the contract, its purpose, and the situa- 
tion of the parties, are material to détermine their intention and 
the meaning of words used. When thèse are ascertained, they must 
prevail over the dry words used. Kauffman v. Raeder, 108 Fed. 
171, 47 C. C. A. 278, 54 L. R. A. 247; Fox v. Tylor, 109 Fed. 258, 
48 C. C. A. 356. The authorities cited in thèse cases are numerous. 
It is clear, considering thèse material matters, what the intention 
was, — to limit the sale to the output of the ovens for a specified time, 
and to modify the guaranty of défendant to deliver not less than 
20,000 tons by the strike clause. Hence there was no error in the 
following instruction of the trial judge, to which plaintifï excepted, 
and which is assigned as error : 

"Under the contract, the défendant was obliged to deliver to the plaintiff 
ail the coke the défendant could make at its ovens at Landgraf, W. Va., from 
January 21 to December 31, 1899, except what it was allowed to furnish to 
others by the terms of the contract, and covered by memoranda attached to 
said contract, but that the défendant was not obliged to deliver any coke 
under sald contract after December 31, 1899. That défendant guarantied 
to furnish not less than 20,000 tons during said period, but said guaranty 
was modified by what is called the 'Strike Clause' in said contract; and if 
the jury believe from the évidence that the défendant, by the exercise of 
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due diligence, was unable to make as mueh as 20,000 tons of coke at its 
said ovens during said period, by reason of stoppage or partial stoppage of 
lts works by any or ail of the causes hereinafter mentioned, and that it did 
maUe and furnish to plaintitï ail that it could make at said ovens from 
January 21 to December 31, 1899, but at times during said period its worka 
were stopped or partially stopp'd by a strike, by déficient transportation, 
by lack of water caused by a loug-continued drought of such extraordinary 
severity that it could not hâve reasonably been anticipated or provided 
against, or by other unavoidable cause, then the défendant is relieved from 
liability under its guaranty for such quautity of coke as it was prevented 
from furnishing by reason of the stoppage of its works by any or ail of the 
causes aforesaid." 

Anotber exception pressed in the argument was as to the right 
of the défendant to cancel the contract on December 23d for the 
nonpayment of November deliveries. As before said, negotiations 
commenced about the ist of December for a contract for coke; 
deliveries to begin on January i, 1900. On December 8th the man- 
ager of the Empire Company wrote to the Hull Company that he 
was advised that by December 3ist the entire amount of coke under 
the contract, except the deliveries prevented by causes within the 
relief stipulated in the contract, — the strike clause, — would be made, 
and offered to sell the Hull Company the output of the ovens for 
1900 at $2.75 per net ton, etc. Plaintifï claimed the entire amount 
guarantied had not been delivered, but should be delivered after, 
if not before, December 3ist, but continued the negotiation for the 
1900 product. The November deliveries were not paid for on the 
20th, as provided in the contract; the reason alleged being because 
the Empire Company denied any obligation to deliver any coke 
after December 3ist, and such claim was a breach of the contract. 
On the 23d of December, allowing three days of grâce, the défend- 
ant canceled the contract on account of the plaintifï's failure to pay. 
Was this sufficient cause for refusing to pay according to the stipu- 
lation? The obligation to pay for the deliveries of the previous 
month by the 20th was a plain obligation of plaintifï. It is familiar 
law that under an executory contract, dépendent on mutual obliga- 
tions, the party asking damages must allège and show he has dis- 
charged his obligation, — is not in default. This was a contract for 
weekly shipments, which were made, — true, not in as great quanti- 
tés as ordered, but, as has been seen, this shortage was not com- 
plained of, was provided for by the strike clause, and for the par- 
ticular times condoned by plaintifï, if they amounted to a breach, — 
and for monthly payments. Ail the provisions of the contract were 
important to the parties. Défendant needed the money in its busi- 
ness, and that it should hâve it on the 2oth day of the month was 
an express stipulation. Contracts of this nature are not governed 
by the same rule as simple debts, where the measure of damages is 
interest from the day the debt, whether bond or other form, is due. 
The day of payment is an essential élément in the contract. The 
suprême court, in a récent case (Roehm v. Horst, 178 U. S. 1, 20 
Sup. Ct. 780, 44 L. Ed. 953), held, quoting the rubric: 

"After a careful revlew of ail the cases, American and Engllsh, relating 
to the anticipatory breaches of an executory contract by the refusai of one 
party to It to perform it, the court holds tbe rule laid down in Hochster v. 
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De la Tour. 2 El. & BI. 078, ls a reasonnble- and proper rnle. That rule 13 
that, after the renunciation of a contmuing agreement of one party, tbe other 
party is at liberty to consider himself absolved from any further performance 
of it. Tbe parties to a contract which is wholly executory hâve a right to 
the maintenance of tbe contractual relations up to the time of performance, 
as well as a performance of tbe contract when due." 

The other rulings refer to the question of damages. This is con- 
clusive. The authorities cited in the brief sustain this view. Rey- 
bold v. Voorhees, 30 Pa. 116; 1 Whart. Cont. § 580; Coal Co. v. 
Coxe, 19 R. I. 380, 35 Atl. 210; Norrington v. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 h. Ed. 366; Rugg v. Moore, 110 Pa. 236, 1 
Atl. 320; Keeler v. Clififord, 165 111. 544, 46 N. E. 248. 

This was a deliberate failure to pay, not an inadvertence, because 
oî a dispute as to the 'construction of the contract ; not a breach, 
either actual or alleged, on the part of défendant. Even if plain- 
tiff's contention had been correct, — that deliveries not made on ac- 
count of strikes, drought, and déficient transportation were post- 
poned, only, — it is not claimed there had been a breach of the con- 
tract by the défendant. Under thèse circumstances, the Empire 
Company had the right to cancel the contract; and there was no 
error in the charge of the court that if the plaintifï failed to pay 
the défendant on or before the 20th day of December, 1899, and up 
to the 23d of that month, for the coke furnished it by the défend- 
ant in the month of November, 1899, and has not yet paid for the 
same, then the défendant had the right to cancel the contract, and if 
the défendant did so cancel the contract on the 23d day of December, 
1899, and notified the plaintifï thereof on that day, then the plaintifï 
cannot recover of the défendant any damages for failure to deliver 
any coke to it after said 23a day of December, 1899. 

The other assignments of error are to the refusai of the court to 
give instructions asked by plaintifï which présent reverse views 
to those heretofore considered and passed upon. Only one not 
herein decided which was pressed on the hearing and in the brief, 
as to the refusai of the court to give an instruction asked for, to 
the effect that, if défendant accepted orders for the deliveries of 
coke in excess of the 20,000 tons, then as to such orders it could 
not avail itself of the exemption provided for by the strike clause. 
This instruction was properly refused. Défendant company was 
under no obligation to ship coke to plaintifï, except under the con- 
tract, and there is no évidence to support the idea that the orders 
sent were accepted, The mère fact the plaintifï gave orders ap- 
parently in excess of the capacity of the ovens could create no 
obligation aliunde the contract. The guaranty was that it would 
give orders sufficient to keep the ovens running full. It bought 
the entire product of defendant's ovens, except as specified, and, 
it is conceded, received it. No ex parte act of either party could 
create any new obligation, and the évidence does not show any ac- 
ceptance of thèse orders, — merely that they were received in due 
course of business. This could not deprive either party of rights 
under the contract, and the instruction asked for is inconsistent with 
other instructions of plaintifï, — the relief afïorded by the strike 
clause, as herein decided, which was, in express terms, made a part 
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of the contract. This strike clause was furnished by, and is con- 
ceded to be the one used by, the plaintiff in dealing with its custom- 
ers, and its ternis are more applicable to such dealings than to 
those involved in the case at bar. If plaintiff followed its custom, 
and used this clause in the contracts for the sale of coke purchased 
from défendant, it then can avail itself of the protection therein af- 
forded. It has the same protection under this clause. It can avail 
itself of the sarne défenses. It had it in its power to protect itself 
against strikes, déficient transportation, and unavoidable accidents 
well understood in its business. If it did so, the misfortune com- 
plained of is imaginary. If it failed to do so, or elected to not avail 
itself of its défenses, it was its own oversight in the one instance, 
and choice in the other. 
There is no error. Affirmed. 

SIMONTON, Circuit Judge (concurring). Under the contract in 
the record, the plaintiff agrées to purchase ail coke défendant can 
make between January and 3ist December, 1899. Défendant guar- 
anties within that time to make not less than 20,000 tons. Deliveries 
and orders to be made weekly. If défendant could make the 20,000 
tons within the time specified, and did not make it, there would 
be a breach of the contract. If the défendant could not make 20,000 
tons, this is a breach of the guaranty. It seems that défendant could 
hâve made 20,000 tons, and did not make it. Is it protected by the 
strike clause? The causes mentioned in this strike clause did stop 
the manufacturer for a time. In this event the deliveries could be 
suspended ; that is, cease temporarily, to be resumed when the cause 
of suspension was removed. What effect did this hâve on the total 
delivery? Ail the output of the plant — ail the coke the défendant 
could make within the time specified — was purchased by plaintiff. 
If the weekly deliveries were suspended in whole or in part for 
causes within the strike clause, just as soon as they were resumed 
the whole output — ail that could be made — belonged to plaintiff, 
under the contract of purchase. So none of it could be used by 
the défendant to make up any deficiency. This would be impos- 
sible, as the contract was that the plant must during this period 
be run to its full capacity, for the benefit of plaintiff, and it was en- 
titled to ail that could be made. If this be so, — that when the de- 
liveries were suspended the deficiency could not be made up, — 
then the causes mentioned in the strike clause prevented the output 
of 20,000 tons within the period limited. This clause certainly ex- 
cused the nondelivery in the weekly installments. The failure to 
deliver thèse weekly installments prevented the delivery of 20,000 
tons in the time specified. Nothing is said in the contract of any 
delivery after 3ist December. On the contrary, the contract ap- 
plies only to the output between January and December 3ist. Sup- 
pose that coke had fallen in price, and that, when 3ist December 
came, by reason of the causes in the strike clause there was still 
6,000 tons to be made to make up 20,000 tons; could the défend- 
ant compel plaintiff to take thèse 6,000 tons at the contract price, 
greatly above the market price? It cannot be said that plaintiff 
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could protect itself by canceling the contract. This cancellation 
must be during the continuance of the suspension. It appears, then, 
that the défendant contracted to deliver in weekly installments ail 
the coke its plant could make, running full, between January and 
3ist December, 1899, guarantying that it would deliver at least 
20,000 tons. The strike clause justified the suspension of the weekly 
deliveries. The déficit of such suspension could not be made up 
out of the subséquent output, because the plaintiff was entitled to 
ail that could be made. Therefore the cause mentioned in the strike 
clause prevented the delivery of 20,000 tons, and excused its non- 
delivery. And as the contract applied only to the output up to 3ist 
December, the deficiency could not be supplied by any output after 
that time. 

For thèse reasons, I concur in the opinion of the court. 
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(Circuit Court of Appeals, SIxth Circuit. January 7, 1902.) 

No. 978. 

L Appeal— SuFPiciENcr op Record— Ruungs oit Admission op Evidence. 

Under the rules of practice of the suprême court and of the circuit 
courts of appeal, a ruling on the admission or rejection of évidence is 
not reviewable either on a writ of errir or on appeal in equity, unless 
the record discloses the ruling made, and the taking of an exception 
thereto, and there is a spécifie assignment of error on that ground. 

8. Patents — Evidence op Invention— Practical, Success op Device. 

Where the question of invention or patentable novelty is fairly open 
to doubt, the practical success <f the device, with the fact that it dis- 
placed similar devices In previous use, is sufficient to turn the scale in 
favor of invention and sustain the patent 

8. Same— Validité and Infiungement — Lifting Jacks. 

The Barrett patent, No. 312,316, for a lifting jack, claim 3, describes 
an improvement over previous structures, which, while narrow, shows 
merit, and, in view of its practical success, must be conceded invention 
and novelty. Also held infringed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was a bill by the Duff Manufacturing Company against the Kala- 
mazoo Railway Supply Company for an lnjunctlon and for an account and 
recovery of damages for the alleged infringement of letters patent No. 312,- 
316, issued February 17, 1885, to Josiah Barrett. Claim 3 is the oue spe- 
ciflcally alleged to bave been infringed by the défendant, and is as follows: 
"(3) In a lifting jack, a lever having its inner end composed of a stem pro- 
vided with curved seats, and of side plates having openings in Une with such 
seats, in combination with pawls 22 and 23. having their pivotai shafts 
formed intégral with their lower ends, said shafts being constructed to fit 
in the openings in the side plates and in the seats in the stem, and having 
a fii'Hi bearing therein, substantially as set forth." The défenses relied on 
are: First, invalidity of the patent; and, second, noninfringeinent. Upon 
final bearing upon the pleadings and proofs the case resnlted in a decree 
In favor of the plaintiff, adjudging that the patent was valid, and finding 
that claim 3 was infringed by the défendant, and the case is brought hère 
on appeal for review. 

See 100 Fed. 357. 
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Before LURTON and DAY, Circuit Judges, and CLARK, Dis- 
trict Judge. 

CLARK, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Two points of advantage are insisted upon in the improvement 
covered by claim 3 as involving invention as distinguished from 
mère mechanical improvement, such as would be apparent to any 
one skilled in the art. The advantages are described by one of the 
machinists, introduced as a witness as being: 

"The great strength and durability of the jack, the construction giving 
an extra length of bearing or wearing surface, and great strength between 
the pawl body and its shaft, The strength in the support fer the pawl was 
obtained by the seating of this shaft for its full length in the handle, the 
pawl shaft being supported in a curved seat for the full width of the pawl, 
and, in addition to that, in the same seat extending into the bearings or side 
plittes, which held the pawl Into the seat." 

With référence to this asseited improvement over anything found 
in the prior state of the art, the learned judge, presiding in the cir- 
cuit court, said : 

"The idea of a lever with its inner end composed of a stem with a curved 
seat présents no novelty, but this patent présents the first instance called to 
the attention of the court in which this seat is extended and the long bearing 
obtained by lengthening the pawl shafts so that they extend into the side 
plates. The play of the pawls in the complainant's device is not restricted. 
The pawls are held firmly in place, and the seat is extended by means of 
the side plates the full length of the bearings and pawls. This resuit had 
been sought, but not attained, before the issue of the patent to Barrett, and 
the proof shows that the lifting jack inade after this patent practically dis- 
placed ail previous jacks. In the Otstot patent there is no 'stem provided 
with curved seats and side plates having < penings in line with such seats,' 
nor pawls 'having their pivotai shafts formed intégral with their lower ends,' 
said shafts being constructed to fit in the openings in the side plates and in 
the seats in the stem and bave a firm bearing therein. * * * The Mclntyre 
and other patents introduced do not anticipate the thlrd clalm of complainant's 
patent, and, although the step from the previous devices was a short one, it 
was the ail-important step, and shows m re than mechanical skill which 
had been expended on the previous long line of lifting jacks displayed in 
the patent office. I find the complainant's patent valld." 

And the circuit court disposed of the question of infringerraent by 
saying : 

"The defendant's jack is a copy of the complainant's, except that the stem 
is split in the center, and then riveted together, and it has only one separable 
side plate instead of two; but everything c ntained in the third claim of 
complainant's patent is found in the defendant's jack, and the imitation has 
not even s'ought to be disguised." 

The peculiar advantages in the handle and pawl construction in 
suit and relied on in the argument at bar were said to be in that fea- 
ture of the construction by which the pawl shafts were made intégral 
with the pawls and extended beyond them, resting in the curved seats 
in the hand lever and within side plates, by which they are held secure- 
ly in the curved seats, thereby providing for a full and free swing of 
the pawls, and a solid support of the pawl upon the hand lever 
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directly under the body of the pawl, this beîng of greater width 
than the pawl body, because the pawl shafts extend out into the 
bearings; the combination making a firm and durable connection, 
capable of sustaining the heavy loads, jolts, and strains to which 
lifting jacks are constantly subjected in practical use. Stated in an- 
other form : It is claimed that in practical opération, by means of 
the broad seat for the pawl shafts, which are formed intégral with 
the pawls and extend into the side plates, the combination sustains 
great weight and strain, and avoids "shearing strain" by retainingthe 
pawl in position, and thereby avoiding the danger of breaking by strik- 
ing against the sides of the seats for the pawl shafts. The évidence 
does disclose that the operative machine made under the patent in 
practical use does sustain great weight, and the danger of accident 
from breaking down, whether from direct weight or "shearing 
strain," is prevented, or much diminished. As the gênerai construc- 
tion and practical use of this and other lifting jacks are well under- 
stood, a more particular statement of the case or description of this 
and other devices is not deemed necessary. 

Certain questions were made on argument in this court in rela- 
tion to rulings in the court below on the admission of parts of the 
évidence. The record does not disclose, however, what ruling was 
made in the court below, nor does it disclose that particular ex- 
ception was taken and reserved, and there is no spécifie assignment 
of error on this ground. It is assumed that the practice in this 
court is similar to what is said to be the practice on appeal in the 
suprême court of the state of Michigan in equity cases, under which 
error in the admission or rejection of évidence may be relied on for 
reversai without any assignment of error, and without the record 
showing any spécifie ruling in the court below on which such error 
is assigned. But the suprême court of the United States as early 
as 1791 adopted the system of appellate procédure of the court of 
•chancery in England as outlines for its practice on appeals in equity, 
and the practice and procédure on appeals in equity are the same 
as those of the English system, as changed and modified by the 
rules of the suprême court of the United States or by act of con- 
gress. And the system of procédure on appeal in the suprême 
court of the United States, with such rules as hâve been adopted 
by the circuit court of appeals, constitute the system of procédure 
in the circuit courts of appeals ; those courts having, by rule, adopted 
the practice in the suprême court of the United States, so far as the 
same shall be applicable. Under rule 35 of the United States su- 
prême court (11 Sup. Ct. iii.) and under rule 11 of the circuit court 
of appeals (31 C. C. A. cxlvi., 90 Fed. cxlvi.) regulating the prac- 
tice in this court, when the error alleged is to the admission or re- 
jection of évidence, there must not only be an assignment of error, 
but this assignment is required to quote the full substance of the 
évidence admitted or rejected. It is needless to add what is plainly 
évident, and expressly declared on the face of the rule, that it ap- 
plies equally to a case brought to this court for review on appeal 
in equity or on writ of error at law. Moreover, rule 13 of the 
suprême court of the United States (3 Sup. Ct. x.) déclares that : 
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"In ail cases in equity or admiralty heard In tins court no objection shall 
hereafter be allowed to be taken to tbe admissibllity of any déposition, deed, 
grant or other exhibit found in tbe record as évidence, unless objection was 
taken tliereto in the court below and entered of record, but tbe sanie shall 
otberwise be deerned to hâve been admitted by consent." 

And this rule has been expressly adopted in rule 12 of the cir- 
cuit courts of appeals (31 C. C. A. clii., 90 Fed. clii.), under which 
it has been decided that an objection made for the first time on ap- 
peal to the admissibility of any exhibit is unavailing. Sugar Refin- 
ing Co. v. Funch, 20 C. C. A. 61, 73 Fed. 844. The purpose of thèse 
rules, and their bearing and effect on the practice in this court, are 
quite évident. As the record discloses no exception or ruling in 
the court below, and there is no assignment of error in this court, 
the questions suggested are not open to considération on this ap- 
peal. Randolph v. Allen, 19 C. C. A. 353, 73 Fed. 23; Suprême 
Council Catholic Knights of America v. Fidelity & Casualty Co. 
of New York, 11 C. C. A. 96, 63 Fed. 48; Farrar v. Churchill, 135 
U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 246. 

With référence to the question of infringement we need only 
say that we concur in the view that the lifting jack made by the 
défendant is for every substantial purpose a mère copy of the com- 
plainant's structure. Practically speaking, it is quite évident that 
the stem is simply split in the center, the parts separately made, 
and then united by being firmly riveted together, and that the parts 
thus united effect the same resuit, and in substantially the same 
way. An infringement by the défendant is not thereby escaped. 
Bundy Mfg. Co. v. Détroit Time-Register Co., 36 C. C. A. 375, 94 
Fed. 524; Sessions v. Gould (C. C.) 49 Fed. 855. The fact of in- 
fringement is too plainly évident to admit of extended discussion or 
treatment, and this issue may be dismissed with the statement that 
infringement is quite clear upon the record. 

In regard to the question of validity it is évident that the patent 
described in claim 3 is a very narrow one in view of the prior art, 
and must be so construed, and that the issue is close. In prac- 
tical use it is obviously true and necessary that a lifting jack be 
constantly subjected to the strain of great weight and to the force 
of heavy jolts. It is of primary importance, therefore, that a lift- 
ing machine or device, such as the jack in question, should be so 
devised and constructed as to sustain much strain from weight and 
jolting. Inspection of the complainant's structure made in accord- 
ance with claim 3 will disclose that the lever with its inner end com- 
posed of the stem provided with curved seats and with the side plates 
into which the shaft of the pawls extend with a firm bearing in the 
openings in thèse side plates and in the seats in the stems is well 
adapted to enable the shaft to sustain, in practical use, the strain 
made necessary in heavy work. Furthermore, in considering the 
question of patentable novelty the fact that the complainant's device 
was at once successful, and that, to a large extent, it practically dis- 
placed ail lifting jacks in previous use, must be regarded as a circum- 
stance of decided significance. Such circumstance clearly discloses 
the meritoriousness of the device or invention. And it is well set- 
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tled that, when the question of patentable novelty is fairly open to 
doubt, the practical success of the device, with the fact that it dis- 
placed similar devices in previous use, is sufficient to turn the scale in 
favor of the invention, and to sustain it. Smith v. Vulcanite Co., 
93 U. S. 486, 23 L,. Ed. 952; Magowan v. Packing Co., 141 U. S. 
333, 12 Sup. Ct. 71, 35 L. Ed. 781. In the case of National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 45 C. C. A. 
554, 106 Fed. 693, Judge Sanborn, in speaking for the circuit court 
of appeals, said : 

"The patent itself is prima facie évidence of the novelty of his conabina- 
tion, and, if that issue was doubtful, this presumption would entitle it to a 
construction which would sustain, in préférence to one which would destroy, 
the grant it évidences. In flve years after Hein disclosed his invention and 
obtained his patent, his brake beam was in use on 86 per cent of the rail- 
roads controlling 85 per cent, of the cars using iron brake beams in this 
country, and in eleveu years from the date of his patent more than 1,000.000 
of his brake beams had been made and sold. It is true that the extensive 
use of a machine or combination which is clearly without novelty does not 
dispense with that statutory requirement, and that it will not alone sustain 
a patent But where the question of novelty is fairly open for considération 
under the law, the fact that a patented device or combination has displaced 
others which had previously been used to perform its function, and has 
gone into immédiate and gênerai use, is pregnant and persuasive évidence 
that it involves invention." 

Numerous cases are cited as supporting this statement of the law. 
In the Case of National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co. it was declared that an old resuit obtained in a more 
'facile, economical, and efficient way may be protected by patent as 
securely as a new machine or composition of matter. This was go- 
ing further than we need go in the case at bar. In Hallock v. Davi- 
son (C. C.) 107 Fed. 482, it was said, in effect, that the presumption 
in favor of the validity of a patent arising from its issuance is much 
re-enforced by the fact that the patented machine was the first of its 
class to accomplish successfully the purposes intended, and that it had 
been admittedly copied by the défendant. "It is often difficult," said 
Judge Coxe, "to draw the line between invention and mechanical 
skill ; but when the court has to deal with a machine which, for the 
first time, has achieved success after a long line of failures, which 
accomplishes results never attained before, which is new and useful 
and in large demand, it is generally safe to assert that the man who 
made it is an inventor, and not a mère mechanic." The proposition 
that courts incline to sustain a patent to the man who takes the final 
step which turns failure into success was distinctly and emphatically 
recognized in the case of The Barbed Wire Patent 143 U. S. 275, 12 
Sup. Ct. 450, 36 L. Ed. 161. "Under such circumstances," said Mr. 
Justice Brown, giving the opinion of the court, "courts hâve not been 
reluctant to sustain a patent to a man who has taken the final step 
which has turned a failure into a success. In the law of patents it 
is the last step that wins." So, in Topliff v. Topliff, 145 U. S. 156, 12 
Sup. Ct. 825, 36 L. Ed. 658, in view of the extensive use made of the 
invention, which was for an improvement in connected carriage 
springs, the invention was held patentable and valid, although the 
question was regarded as by no means free from doubt. In Krem- 
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entz v. Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558, the 
suprême court expressly approved the case of the Consolidated 
Brake-Shoe Co. v. Détroit Steel & Spring Co. (C. C.) 47 Fed. 894, 
in which Mr. Justice Brown had said: 

"When the other facts in the case leave the question of invention in 
doubt, the fact that the device has gone into gênerai use, and has displaced 
other devices which had previously been euiployed for analogous uses, is 
sufficient to turn the scale in favor of the existence of invention." 

And in the still later case of Manufacturing Co. v. Adams, 151 
U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103, Mr. Justice Shiras, speaking 
for the court, said : 

"It must be admitted that bcth of thèse patents granted to Augustus 
Adams, one in 1861, the other in 1866, describe meehanical contrivances 
closely resembling the invention in question, patented by H. A. Adams, 
October 15, 1872. There is présent in ail three machines a rotating shaft 
with spurs or wings, and the purpose sought to be effected is the sa me. 
But, as we hâve seen, when the test of practical success is applied, the con- 
clusion is favorable to the last patent. Where the patented invention con- 
sists of an improvement of machines previously existing, it is not always 
easy to point out what it is that distinguishes a new and successful machine 
frorn an old and ineffectuai one. But when, in a class of machines so widely 
used as those in question, it is made to appear that at last, after repeated 
and futile attempts, a machine has been contrived which accomplishes the 
resuit desired, and when the patent office has granted a patent to the suc- 
cessful inventor, the courts sliould not be ready to adopt a narrow or astute 
construction, fatal to the grant" 

It is manifestly just to a patient and meritorious inventor that the 
court should be careful not to regard with too much importance 
the mère meehanical resemblance in the parts of the combination, 
or the combination as a whole, to the neglect of the resuit, and the 
success and efficiency with which the object aimed at is accomplished. 

Upon the whole case, after examination of prior inventions and 
patents, we conclude that the structure described in claim 3 of the 
complainant's patent was not présent in the prior patents relied on as 
anticipating, and that, practically, the désirable resuit accomplished 
by the complainant's patent and the method in which this is done are 
wanting in the earlier inventions of this class. While, as stated, the 
patent is a narrow one, we think it is valid and sustainable, and the 
decree of the court below is accordingly affirmed. 



ERIE R. 00. v. MOORE. 

(Circuit Court of Appeals, Sixth Circuit February 10. 1902.) 

No. 900. 

L Raii/iioads— Négligence— Contributory Négligence — Bkakeman— Trace 
— EvmiïNCE. 

Plaintif! was a brakeman. As hls train approached a side track which 
it was to take to enable an' ther train to pass, he, in the Une of his 
duty, was to go forward to throw the switch. There had been a runway 
at the side of the track on which brakemen were accustomed to travel, 
and when plaintif! saw it the summer before it and the track were in 
good condition. Shortly before the injury the track had been raised, and 
the ballast between the ties had not been replaced, but the spaces were 
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fllled wlth snow. The runway was covered with piles of slag, and was 
very difflcult to walk on. The engineer wanted to make the slde track 
without stopping the train. When the train had slowed down to one or 
two miles an hour, plainthl alighted from the pilot, and ran forward to 
open the switch. His foot slipped between tlie ties, where lie was held 
fast, and he was run over and injured by the engine. Held, that the 
questions of défendants négligence and. of plaintiff's contributory négli- 
gence were for the jury. 

8. SaMB— SURHOUNDING ClRCUMSTANCES— EVIDENCE. 

Where a brakeman. while running on the ties in front of a moving 
train, the runway at the side of the track being blocked, to open a 
switch, fell, and was injured, testimony that the engineer told him to 
hurry up, and get olï the front end of the engine, and get the switch 
over as soon as possible, so they could get in out of the way of another 
train without stopping, was compétent as à circumstance showing the 
situation under which thé brakeman was acting, though the engineer 
did not hâve authority ftreontrol the brakeman as his superior, within 
the terms of the Ohlo statute. 

On Rehearing. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case was heard at the October term, 
1900, and is reported in 46 C. C. A. 683, 108 Fed. 986. Upon that 
hearing we reached the conclusion that the court did not err in sub- 
mitting the case to the jury upon the question of the négligence of 
the railroad company and upon the alleged contributory négligence 
of the défendant in error. The rehearing was granted upon the 
questions raised as to the admissibility of certain testimony. In 
view of the importance of the case, however, we hâve re-examined 
the record, and hâve again considered the case as developed by the 
testimony. We see no reason to change the conclusion previously 
reached that the case was one to be submitted to the jury, and that 
the charge of the trial judge Was not open to objection by the plain- 
tiff in errôr. The testimony tendéd to show that the défendant in 
error was a brakeman in the emplpy of the railroad company ; that 
upon the day of. his injury he was upon the front part of the train, 
which was proceeding westwardly from Youngstown to Kent on the 
line of the railroad of the plaintiff in error ; that upon nearing Free- 
dom station the train was to go upon a side track to permit the 
passing of an eastwardly bound train. The défendant in error, being 
the front brakeman, in the line ôf his duty, went forward for the pur- 
pose of throwing the switch- Apprqaching this switch, upon the 
northerly side of the track,' there had been a runway upon which 
brakemen had been accustomed to- travel. The summer before the 
injury, which occurred in December, the défendant in error had seen 
this runway, and it, as well as the track, was then in good condition. 
Shortly before the happening of the injury the track had been raised, 
and the ballast between the ties was not replaced. The runway, 
which sloped off at the point of the accident, was, for a considérable 
distance, covered with piles of slag, rendering it very difficult to 
travel upon. There was snow upon the ground at the time, which 
filled up the spaces between the ties. Standing upon the step of the 
pilot of the engine, the défendant in error observed this condition, 
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and when the engine had slackened to a very slow rate of speed — 
barely moving, as some of the witnesses say; going one to two 
miles an hour, as others say — alighted from the pilot, and stepped 
upon the ties in front of the engine, took three or four steps forward, 
when his foot slipped between the ties, where he was held fast, and 
run over by the engine, suffering the loss of the lower part of both 
legs. In view of this state of the case and the guarded charge of the 
court, we think now, as we did upon the former hearing, that it was 
not error to submit to the jury the question of the négligence of the 
railroad company in failing to provide a reasonably safe place for the 
défendant in error to work, as well also the alleged négligence of the 
défendant in error in stepping upon the track in front of an engine 
in view of the situation, and the fact that the testimony tended to 
show that the engine was running very slowly. 

Upon the rehearing the question principally argued was as to the 
admission of certain testimony. The plaintifï, being on the stand in 
his own behalf, was permitted to answer the question as to what he 
did immediately before the accident : 

"Q. What, if anything, did he [the engineer] say to you abont roaking the 
Bwitch? A. He told me to hurry up, and go out in front of the engine, and 
get off the front end of the engine, and get the switeh over as soon as pos- 
sible, so we could get in out of the way of No. 4 without stopping." 

The weight to be given this testimony is carefully limited by the 
trial judge in his instructions to the jury. The judge said: 

"The engineer had no right to direct hlm to do an obviously dangerous 
thing, and the engineer's direction would not justify him in doing an ob- 
viously dangerous thing. Nothing can justify that, unless, possibly, an 
emergency such as would justify a conductor in undertaking to save the 
lives of his passengers. But if he said he was in a hurry, that is simply 
a circumstance constituting part cf the situation in the light of which you 
will look at this question. So that when you hâve taken ail the cireum- 
stances just as they were, if you think he exercised that care and caution 
that ought to hâve been exercised and ought to be expected of a reasonably 
prudent man in just that situation, then he would not be guilty of négligence, 
and if he did not do that he would be; and, if he is guilty of it it defeats his 
suit" 

The trial judge was of the opinion that the engineer was not in au- 
thority over the brakeman in such wise that he would be a superior 
for whose négligence the railroad company could be held responsable 
under the Ohio statutes, and the testimony was admitted for the 
sole purpose of throwing light upon the alleged contributory négli- 
gence of the défendant in error. For this purpose, we think, it 
was compétent. Négligence consists in the doing of that which a 
man of ordinary prudence, under the same or similar circumstances, 
would not do, or in not doing that which ordinary prudence requires 
in the same or similar circumstances. In order to judge of the con- 
duct of an individual under given conditions, and to détermine 
whether the same is or is not négligence, it is necessary that the 
trier should be advised of the very situation in which the person 
charged with négligence is placed at the time ; for it is in the light of 
such circumstances that his conduct must be judged. The question 
of contributory négligence is usually one of fact, and only becomes 
one of law when the circumstances are such that fair-minded men 
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can draw no other inference than that of négligence from th'e conduct 
in question. There is no exact standard of conduct which will déter- 
mine whether one is guilty of négligence, applicable to ail cases. It 
is of the highest importance that the conduct of one charged with 
négligence shall be viewed in the light of the situation in which 
he is placed at the time. In this case it appears that the engineer 
who rriade this statement to the brakeman, although he may not 
hâve been a superior servant for whose conduct the company would 
be responsible under the Ohio law, nevertheless was clothed with 
authority to direct the front brakeman to turn the switch, to tell 
him when he wished this to be done, and upon receiving such direc- 
tions it was the duty of the brakeman to go forward for that purpose. 
It is true that no such direction would justify the brakeman in ex- 
posing himself to certain injury or self-evident danger in the dis- 
charge of his duties. It was a circumstance, however, which, with 
others, was entitled to weight in enabling the jury to détermine 
whether the défendant in error, in choosing to go upon the track 
in front of the locomotive was guilty of négligence or not. The con- 
dition of the runway, the apparent smoothness of the track, the slow 
rate of speed at which the engine was moving, the order of the 
engineer to act promptly in throwing the switch that the train 
might go upon the side track out of the way of the coming train, 
were ail pertinent circumstances to enable the jury to détermine 
the situation, and the conditions under which the défendant in error 
acted at the time of his injury. The charge of the judge carefully 
limited the admission of this testimony to this purpose. It was not 
admitted as. a ground of recovery against the railroad company, but 
solely for the purpose of aiding the jury in determining the question 
of contributory négligence on the part of the défendant in error. 
In Railroad Co. v. Herrick, 49 Ohio St. 25, 29 N. E. 1052, the su- 
prême court of Ohio held it compétent to show that one who was 
charged with contributory négligence in crossing a railroad track to 
take a train upon another track of the company had been informed 
by a messenger not connected with the railroad company that the 
train which was expected upon the track which he was crossing was 
late. This testimony was admitted, not to show négligence on the 
part of the railroad company, but for the purpose of enabling the jury 
to weigh the conduct of the plaintif! in the light of the circumstances 
which surrounded him at the time. Limited as it was by the charge 
of the judge, we think the statement of the engineer was compétent. 
It is said that this conclusion is in direct opposition to two cases 
decided in the suprême court of the United States : Railroad Co. v. 
Jones, 95 U. S., 439, 24 L. Ed. 506, and Coyne v. Railroad Co., 133 
U. S., 372, 10 Sup. Ct. 382, 33 E. Ed. 651. In the former of thèse 
cases the plaintiff, who was a laborer on a work train, returning from 
work in the evening, rode upon the pilot of the engine, and while 
there was injured by some cars standing in a tunnel. He tried to 
excuse his alleged négligence in riding in such a place by showing 
that the foreman directed him to "jump on anywhere ; that they 
were bëhind time, and must hurry." The suprême court held that 
such direction was no excuse for the plaintiff in getting on the pilot 
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of the engine when there was ample room for him in the car, and that 
he needlessly exposed himself to the injury which was due to his 
own carelessness and folly. In the Coyne Case the action was 
brought to recover for the alleged négligence of one McDonald, a 
boss, under whose directions the plaintifï, with others, was engaged 
in lifting rails to a flat car. McDonald ordered the plaintifï and 
others to make haste, and they commenced to lift the rails, which 
they were accustomed to raise by concerted action upon the order 
of McDonald, but, hurried, and agitated by the curses of McDonald, 
they threw the rail at one end with great force, and at the other with 
less force, so that it struck the end of the car, and fell, injuring the 
plaintifï. The suprême court held that there was nothing in this 
connection to show the négligence of McDonald, but that the testi- 
mony rather tended to show the injury to hâve resulted to the plain- 
tifï because of the failure of himself and fellow servants to wait for 
the command and lift together. In the case of Railroad Co. v. Ege- 
land, 163 U. S. 93, 16 Sup. Ct. 975, 41 L. Ed. 82, Mr. Justice Peckham 
states the reasons upon which the case of Railroad Co. v. Jones, 
supra, was decided, and also holds in the case then under considéra- 
tion that it was compétent to show that a laborer who had jumped 
from a moving train, receiving injuries, had been ordered so to do 
by the foreman in charge, and that this direction was compétent to 
be considered by the jury in determining whether the plaintifï had 
been guilty of négligence contributing to the injury. It is true that 
the direction to jump in that case was given by one in authority over 
the plaintifï. In the case at bar there was testimony tending to show 
such relation between the engineer and the brakeman that it seems 
to us compétent to permit the jury to consider this statement as a 
circurnstance in determining the alleged contributory négligence of 
the plaintifï. 

We find no error in the record to the préjudice of the plaintifï in 
error, and the judgment will be affirmed. 



TELLBR t. UNITED STATES. 
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No. 1,537. 

1. POBMC LANDS — TlMBER — COTTTNG — INTBNT — MlSDEMEANOR — CHARGE. 

Under Kev. St. 1878, § 2461, 20 Stat. 89, and 27 Stat. 348, maklng it 
a misdemeanor for any person to eut timber on any lands of the 
United States situate in any of the public-land states with intent to 
export or dispose of the same, where the cutting is admitted, the only 
Intent necessary to show is the intent to export or dispose of the tim- 
ber. 

2. Samk— Evidence — Furchase of Other Laxds. 

On the trial of one accused of unlawfully cutting timber on land of 
the United States, évidence that about the time of the cutting défend- 
ant purchased and paid for the full quantity of similar land, which he 
could purchase under the act of June 3, 1878, is inadmissible to show 
that he would not intentionally commit a trespass. 

113 F.— 18 
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B. Same— Violation ov Law — Custom. 

On the trial of one accused of unlawfully cutting timber on land of 
the United States, évidence of a custom in that locality, known to the 
gênerai land office, of entering on land and cutting the timber there- 
from before patent was obtained, is inadmissible, since a custom to 
violate the law cannot Justify ltself. 

L Same — Honest Intent. 

Where défendant unlawfully eut timber on public land, the fact that 
he acted in accordance with a gênerai custom In that localitv is not 
évidence of an honest intent on his part. 

6. Samb. 

Where défendant unlawfully eut timber on public land, the fact that 
before cutting he endeavored to ascertaln whether the land was sur- 
veyed, and also notifled a spécial agent of the government that he was 
cutting the timber, and was not warned o£f for three weeks, is not évi- 
dence of an honest intent. 

6. Same— Charge. 

On the trial of défendant for unlawfully cutting timber on publie 
land, the court charged that, in order to convict, the Jury must flnd 
that there existed in his mind a willful and wrongful purpose to obtain 
the timber in violation of law; and that if he entered on public land 
kn: wing it was such, without having complied with the provisions of 
law giving him a right to do so, and eut timber therefrom, they would 
be authorized to flnd the requisite criminal intent. lielii, that such 
charge fairly stated the law, and was as favorable to défendant as he 
was entitled to. 

7. Samb — Evidence— Intent. 

Where défendant admits that he had eut timber on 300 acres of un- 
surveyed government land, to which he had no daim or color of title, 
and there is évidence that he was informed by the register of the land 
office that he could not acqulre title because the lands were not open 
to entry, and that he promised his workmen that he would stand be- 
tween ttietn and the government, and that he had fully exhausted ail 
his privilèges of purchasing euch lands, the intent constituting the 
offense of unlawfully cutting timber on government land, deflned by 
Bev. St § 2461, and Act June 3, 1878, ls sufflciently shown. 

8. Samb -^Application to Purchase— Right to Cut Timber befobe Patent— 

LlCENSÉ TO CUT. 

An occupant of a minerai claim, who has applied for a patent before 
the purchase priée is paid and before he receives a certlflcate, has no 
right to cut the timber on such claim with intent to export or rernove 
the same, and a Hcense from him to so cut the timber glves no pro- 
tection to the licensee as against the government. 

9. Same— Minéral Claim— Séparation from Public Domain. 

The exclusive right to occupy and work a minerai claim, given to 
the locator by the mining laws during his occupancy, does not segre- 
gate such claim from the public domain, so as to exclude such land 
from the opération of Rev. St § 2461, 20 Stat 89, and 27 Stat. 348, 
making it a misdemeanor for any person to cut timber on the publie 
lands. 

In Error to the District Court of the United States for the District 
of Wyoming, 

Willard Teller (Clayton C. Dorsey, on the brief), for plaintif! in 
error. 
Timothy F. Burke, for the United States. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS. 
District Judge. 
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ADAM S, District Judge. On November 25, 1899, a criminal 
information was filecl in the district court of the United States for 
the district of Wyoming against John C. Teller, the plaintifï in error, 
charging him with having, between January and September of the 
year 1898, willfully and unlawfully eut and procured to be eut 150,- 
000 feet of timber growing on the public lands of the United States 
in said district, with intent to export and dispose of the same. In 
due course a trial was had, the défendant found guilty, and sentenced 
to pay a fine of $1,000. 

The statutes under which this information was lodged — Rev. St. 
1878, § 2461 ; Act June 3, 1878 (20 Stat. 89) ; and Act Aug. 4, 1892 
(27 Stat. 348) — make it a misdemeanor for any person to eut or 
proctire to be eut timber growing on any lands of the United States 
situate in any of the "public-land States" with intent to export or 
dispose of the same. The défendant is accused of cutting timber 
from two certain tracts of public land in Carbon county, Wyo., one 
located on Cottonwood creek, and supposed to hâve been land sub- 
ject to entry and sale under the act of June 3, 1878, commonly 
known as the "Stone and Timber Act," and the other being a cer- 
tain mining claim known as the "Montezuma Placer." The record 
shows that an admission was made by the défendant at the trial 
"that he eut timber on 300 acres of unsurveyed government land to 
which he had no claim or color of title." This admission relates 
to the cutting on the first-mentioned tract, located on Cottonwood 
creek. The trial court charged the jury that, before they could 
convict the défendant, they must find that there existed in his mind 
"a willfull and wrongful purpose to obtain the timber in violation 
of the law" ; and also that, "if the défendant entered upon the lands 
of the United States, knowing the same to be a part of the public 
domain of the United States, and without complying with the re- 
quirements of the statute, or attempting to do so, eut, or caused 
to be eut, timber growing thereon, you will be authorized to find 
that such cutting was willfull and intentional, and if you do so find 
the défendant would be guilty, and you should say so in your ver- 
dict." In other words, the trial court practically instructed the jury 
that the intentional cutting of timber found growing on lands known 
by the person cutting the same to be a part of the public domain 
constituted a misdemeanor denounced by law. The défendant takes 
issue with this déclaration, and contends that the jury should hâve 
been told that there must hâve been an actual evil or criminal intent, 
or bad purpose, amounting to moral culpability, in order to convict, 
and that the court erred in excluding évidence tending to show that 
the défendant, although cutting timber from lands known by him to 
hâve been public lands, eut the same with an honest purpose. The 
particular facts offered to be proved and relied on by défendant to es- 
tablish such honest purpose with respect to the cutting from the 
first-mentioned land are as follows : In June, 1898, the défendant 
entered 160 acres, and four other persons each entered 160 acres 
of the same character of lands lying in the near vicinity to those 
upon Cottonwood creek now in question, for which défendant paid 
to the United States the price required by the stone and timber 
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act, namely, $2.50 per acre, or a total of $3,400. Defendant's coun- 
sel contend that such purchase by him of similar lands and payment 
therefor at about the same time as is laid in the information is a 
circnmstance which ought to hâve gone to the jury as évidence that 
he would not intentionally commit a trespass for the sake of ob- 
taining timber of the same character a short distance away. We en- 
tirely fail to appreciate the force of this contention. The act of 
June 3, 1878, supra, provides in express terms that the timber lands 
therein contemplated may be sold to citizens "in quantities not ex- 
ceeding 160 acres to any one person or association of persons." 
Défendant had already purchased his full limit of 160 acres, if, indeed, 
he had not indirectly secured the four other quarter sections above 
referred to ; and, conceding that he had paid for that land, it cannot 
be that such fact would hâve any tendency to show that he had an 
honest purpose in trying to appropriate other lands. He had ex- 
hausted his right already, and he knew it, and such évidence, in our 
opinion, would tend to impugn the motive of défendant in trying 
to secure other forbidden lands, rather than palliate his conduct 
in so doing. 

It is next urged that the court erred in excluding évidence of 
a custom prevailing in the vicinity where the offense was committed 
of entering upon land and immediately proceeding to eut timber 
therefrom before patent was obtained, and while proceedings to se- 
cure the same were pending, and that the custom was known to the 
gênerai land office. This évidence of custom was offered in connec- 
tion with an avowal by the défendant of his intention at the time 
he commenced cutting timber on the tract in question to purchase 
the same afterwards from the government. We entirely agrée with 
the trial court that this évidence was incompétent. A gênerai cus- 
tom to violate the law cannot, on any principles of morality or law, 
justify itself. Neither can it justify an individual instance of viola- 
tion of the law. Neither can knowledge of such violation by an 
agent of the United States excuse or justify it. If it were other- 
wise, then the register of the land office at Cheyenne, or any other 
agent of the government, and certainly the commissioner of the 
gênerai land office at Washington, could annul any act of congress 
at pleasure. But it may be said thèse observations do not meet 
the argument that such custom, known to défendant, and acted 
upon by him, is évidence of an honest intent and purpose on his 
part in doing that which was customary. Every person is supposed 
and must be held to know the law. Any laxity in enforcing this 
axiomatic and fundamental rule would lead to endless disorder and 
crime. Teller, therefore, knew, or must be held to hâve known, 
that any such custom as is claimed in his behalf was an unlawful 
custom, amounting in and of itself to a violation of law, and it must 
also be held, in the light of the facts disclosed by this record, that 
any such custom, if lawful and compétent in other cases, could 
not be of any avail to him, because, as just seen, he had already 
exhausted his full privilège of purchasing timber land under the 
act of 1878, and could not directly, in the manner prescribed by 
congress, or in any other manner, lawfully acquire any more. If 
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he could not do it directly or lawfully, it is impossible for us to con- 
ceive how he can shelter himself under a gênerai custom, and thereby 
justify himself in the attempt to accomplish the same purpose in- 
directly and unlawfully. 

In the case of U. S. v. Mode, 149 U. S. 273, 13 Sup. Ct. 848, 37 
L. Ed. 732, the suprême court considered a case of trespass for cut- 
ting and carrying away timber from public lands. The trial court 
had charged the jury as follows: 

"It is a matter of hlstory that the government permitted the early pio- 
neers, as they went ahead to make their homes for themselves, to go on 
the puhlic domain, and take such timber as was necessary for domestic 
use; and, although there never was any law or license to that effect, it was 
done with knowledge of every department of the government, législative, 
judieial, and executive. * * * While I wish you to understand that I 
am not aware of any license havlng ever been given in the last sixty years 
to any party to go on the public domain and eut timber, no court has ever 
held, and no court would be justifled in holding, that thèse men were ail 
criminals who went on and put up a little mill for the purpose of aiding 
their neighbors in procuring lumber for domestic purposes." 

The court, speaking by Mr. Justice Brewer, commenting on the 
foregoing observations of the trial court, says : 

"The spécifie portions [of the charge] to which the attention of the court 
was called at the time and exceptions taken are that which refers to the 
history of the attitude of the government towards pioneers and others who 
took timber from government lands for domestic use, and that which de- 
clared that no verdict could be returned in favor of the government except 
for the value of the lumber manufactured. In thèse there was obvious 
error. * * * Nor were the observations of the court in référence to the 
attitude of the government justifiable. Whatever propriety there might 
be in such a référence in a case in which it appeared that the défendant 
had simply eut timber for his own use, or the improvement on his own 
land, or development of his own mine (and in respect to that matter, as 
it is not before us, we express no opinion), there certainly was none in 
suggesting that the attitude of the government upheld or countenanced a 
party going into the business of cutting and carrying off timber from gov- 
ernment land, manufacturing it into lumber, and selling it for profit." 

The principles enunciated in that case are, in our opinion, irrecon- 
cilable with the claims of defendant's counsel in this case. 

The défendant contends that the facts shown by the record that he 
endéavored, prior to cutting any timber on the land in question, to 
ascertain whether the land had been surveyed; that while at work 
cutting the timber he notified one Abbott, a spécial agent of the 
government, that he was so doing; that he received no notice to 
quit for three weeks thereafter, — constitute évidence of an honest 
purpose on his part, and should hâve been submitted to the jury 
on that issue. The principles hereinbefore discussed are, we think, 
entirely applicable to this last contention. The land was unques- 
tionably unsurveyed public land, and, if défendant had prosecuted 
his alleged honest purpose far enough, he would hâve ascertained 
that fact. But whether he knew or could hâve known that it was 
unsurveyed public land was immaterial. AU that he was required 
to know was that it was public land, surveyed or unsurveyed, and, 
if he knew that, — which unquestionably he did, — the fact that he 
endéavored to find out whether it was surveyed or not was quite 
immaterial; and certainly the toleration of a trespass for three 
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weeks— or for any time, for that matter — by a spécial agent of the 
government, whose duty it was not to tolerate it at ail, can be of 
no avail to a trespasser by way of showing that his trespassing was 
done with an honest purpose. 

So far we hâve treated the several contentions of defendant's 
counsel as if it was compétent for him to disprove an actual bad 
purpose or evil intent; in other words, as if it was incumbent 
on the government to show a bad purpose or evil motive in the mind 
of the défendant in committing the trespass complained of. We hâve 
considered the excluded testimony on that theory (and even on that 
theory we hâve been unable to find any substantial error in the 
rulings of the court), but in so dôing we hâve given the défendant 
the benefit of a position which, in pur opinion, is unwarranted by 
the law. For the purpose of protecting the public domain from 
the invasion of trespassers, congress denounced as a crime the cut- 
ting of timber on public land "with the intent to export and dis- 
pose of the same." This is the intent that is made criminal by the 
law, and the only intent necessary to establish the crime in a given 
case. This intent is fully admitted in the présent case. It is un- 
disputed that the défendant eut the timber in question for the pur- 
pose of fulfilllng a contract with the receivers of the Union Pacific 
Railroad Company for the delivery of 250,000 ties at Ft. Steele. 
It has been held by the suprême court in Stone v. U. S., 167 U. S. 
188, 17 Sup. Ct. 778, 42 L. Ed. 127, that it is necessary in prosecu- 
tions under the statute how in question to prove a criminal intent, 
"or at least that [défendant] knew the timber to be the property 
of the United States." The éléments of the offense charged against 
the défendant are three in number: (1) Cutting timber; (2) from 
land known to be public land ; and (3) with intent to export or dis- 
pose of the same. Thèse, three éléments concurring, the crime, in 
our opinion, is complète, and the jury would be fully justified in 
finding — and, indeed, it would be their duty to find— -ail the criminal 
intent required by the act. 

The trial court charged the jury that, in order to convict, they 
must find that there existed in the mind of the défendant a "willful 
and wrongful purpose to obtain the timber in violation of the law." 
Taken by itself, this portion of the charge would hâve been mis- 
leading; but, taken in connection with other portions of the charge, 
to the effect that, if the défendant entered upon public land know- 
ing it was such, without having complied with the provisions of the 
law giving him a right to do so, and eut timber therefrom, the jury 
would be authorized therefrom to find the requisite criminal intent, 
it fairly stated the law to the jury, and certainly as favorable to the 
défendant as he was entitled. The admission of the défendant at 
the trial that he had eut timber on 300 acres of unsurveyed govern- 
ment land to which he, had no claim or color of title ; the évidence 
of E. M.Johnston, register of the land office at Cheyenne, that he 
had informed the défendant, prior to his cutting the timber, that 
he could not acquire title to the lands, because they were not open 
to entry; the testimony tending to show that défendant promised 
his workmen, when they called his attention to the fact that the 
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lands were public lands, to stand between them and the govern- 
ment; and the further important fact that défendant had fully ex- 
hausted ail his privilèges of purchasing land under the stone and 
timber act, — ail conduce to show, and, in our opinion, satisfac- 
torily show, that défendant well knew the land was public land, 
and had ail the criminal intent required by section 2461, Rev. St., 
and the act of June 3, 1878, to constitute the offense there de- 
nounced. In our opinion, none of the facts relied upon by him as 
évidence of an innocent intent or purpose were relevant or ma- 
terial to the case. 

The next assignments of error relate to the cutting of timber by 
the défendant on the Montezuma placer claim, and arise on the fol- 
lowing state of facts : One Mullison had been in possession of the 
Montezuma placer claim, working the same for the precious metals 
therein, for about 30 years prior to 1898, but he had never applied 
for a patent, or taken steps to acquire title from the United States 
prior to that day. In October of that year Mullison and the dé- 
fendant entered into a contract by which it was agreed that défend- 
ant, in considération of being permitted to eut ail the tie timber 
growing thereon, should pay ail the expenses, including the govern- 
ment price of $2.50 per acre, for securing a patent by Mullison 
to his claim. Pursuant to this agreement, Mullison, early in Janu- 
ary, 1898, applied for a patent, and between that day and June 22, 
1898, défendant proceeded to eut and did eut over about 300 acres 
of the claim, and advanced money amounting to about $2,000 for 
the payment of the expenses and purchase price of the land frorn 
the United States. On June 22, 1898, the payment was made, and 
Mullison secured a receiver's receipt for the same, entitling him in 
due course to a patent for the lands. The contention of defendant's 
counsel, based on several assignments of error relating to the ex- 
clusion of évidence and the court's charge, to which particular référ- 
ence need not now be made, is that his cutting timber from this land 
after the application for a patent was made, and before the money 
was-paid and a receiver's certificate secured, does not constitute an 
offense under the statutes of the United States. His proposition is 
that the ultimate payment of the money and securing the receiver's 
receipt conferred upon Mullison a title to the land, which, by rela- 
tion, operated as of the date of the application, and in fact as of the 
time of his original location of the claim, and therefore that the 
cutting of timber at the time in question with the consent of Mul- 
lison constituted no violation of the laws of the United States. 
It may be conceded that the payment for the land conferred upon 
Mullison an équitable title to the same, which entitled him to a pat- 
ent, and that he was not required to wait for the actual issue of a 
patent converting the équitable right into a légal title before exer- 
cising ail the incidents of ownership. This, we think, is the law as 
established by the authorities (Witherspoon v. Duncan, 4 Wall. 
210, 18 L. Ed. 839; Stark v. Starrs, 6 Wall. 402, 417, 18 L. Ed. 925 ; 
Defïeback v. Hawke, 115 U. S. 392, 405, 6 Sup. Ct. 95, 29 L,. Ed. 

,423; Cornélius v. Kessel, 128 U. S. 456, 460, 9 Sup. Ct. 122, 32 L. 

JËd. 482; Railroad Co. v. Whitney, 132 U. S. 357, 361, 10 Sup. Ct. 
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112, 33 L. Ed. 363; Benson Mining & Smelting Co. v. Alta Mimng 
& Smelting Co., 145 U. S. 428, 12 Sup. Ct. 877, 36 L. Ed. 762 ; Bar- 
don v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856, 36 L. Ed. 806; 
Bogan v. Mortgage Co., 11 C. C. A. 128, 63 Fed. 192), and the 
contention of the government in this case to the contrary is not 
well founded. The foregoing cases are, however, no authority for 
the proposition that lands cease to be public lands, or that a claimant 
secures an équitable right to a patent, until ail the acts are per- 
formed and ail the money is paid by the claimant, which are made 
by the law prerequisite to securing the légal title. Mullison, it ap- 
pears, had located upon and worked his claim for some 30 years 
prior to 1898, and had thereby, under the mining laws, secured 
the right of possession to work the claim for precious metals as 
long as he desired to exercise that right, and had also acquired the 
option to apply for, and, on certain terms prescribed by law, to 
secure from the United States a patent conferring upon him title 
in fee simple to the lands contained in the claim, with ail its inci- 
dental rights, privilèges, and immunities. It is strenuously argued 
by defendant's counsel that the possessory title acquired by Mullison 
by virtue of the location, record, and working of his claim for so long 
a time segregàted the same from the public domain, and conferred 
upon him such an équitable right as entitled him or his licensees 
to ail the rights and incidents of absolute ownership. We cannot 
agrée to any such proposition. Three separate rights or titles are 
recognized by the suprême court in and to public lands. In Benson 
Mining & Smelting Co. v. Alta Mining & Smelting Co., supra, the 
court quotes approvingly from an opinion of the secretary of the in- 
terior, as follows : "By the làws of the United States, three distinct 
classes of titles are created, namely: (1) Title in fee simple; (2) title 
by possession; (3) the complète équitable title." Title by possession 
is the first one in order of tirne acquired. Possession of a mining 
claim, in âccordance with the provisions of the statute, by well-set- 
tled authority, confers the right, subject to certain limitations and 
conditions, upon a locator, to work the claim for precious metals 
for ail time, if he desires to do so; but confers no right to take 
timber, or otherwise mâke use of the surface of the claim, except 
so far as it may be reasonably necessary in the legitimate opération 
of mining. The next right in order of time is the équitable one, 
already defined. The last one in the séquence is the perfect légal title 
in fee simple absolute, created by the issue of the patent by the 
United States. The claimant may be entirely satisfied with his pos- 
sessory title, and be neither able nor willing to perform the fur- 
ther acts or pay the further considération requisite to securing the 
équitable or légal title. For reasons of public policy, and for the 
purpose of encouraging the mining industry, the United States 
gratuitously grants the privilège to any citizen, or person having 
declared his intention to become a citizen, of locating a claim for 
minerai lands and working the same for precious metals; but it has 
not seen fit to give away the land containing the minerais, but, on the 
contrary, has adopted the policy of selling the same to the locator, 
if he desires to purchase, on terms fixed by the acts of congress. 
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Mullison's location, record, and working of his claim secured to 

him the possessory title only. While his location so far segregated 
and withdrew the land from the public domain that no rival claim- 
ant could successfully initiate any right to it until his location was 
avoided and his entry was canceled (James v. Iron Co., 46 C. C. A. 
476, 107 Fed. 597, 603, and cases there cited; Hartman v. Warren, 22 
C. C. A. 30, 76 Fed. 157, 160; Pacific Ry. Co. v. Dunmeyer, 113 
U. S. 629, 5 Sup. Ct. 566, 28 L. Ed. 1 122), it gave him nothing but 
"the right of présent and exclusive possession" for the purpose 
of mining. It did not devest the légal title of the United States, 
or impair its right to protect the land and its product, by either 
civil or criminal proceedings, from trespass or waste. While for the 
purpose of subséquent entry and location by private parties the lands 
which Mullison claimed were segregated from the public domain 
and appropriated to a private purpose, they were so segregated 
for that purpose only, and the légal and équitable title to them 
still remained in the government and they were still "lands of the 
United States" within the meaning of section 2461, Rev. St., and 
the act of August 4, 1892 (27 Stat. 348), which are under considéra- 
tion in this case Shiver v. U. S., 159 U. S. 491, 494, 16 Sup. Ct. 
54, 40 L. Ed. 231. The case of Belk v. Meagher, 104 U. S. 279, 
283, 26 L. Ed. 735, 72,7, relied on by defendant's counsel, clearly 
recognizes the limited character of the right conferred upon a lo- 
cator. The court there says (page 283, 104 U. S., page 737, 26 
L. Ed.) : 

"The language of the act is that the locators 'shall hâve the exclusive 
right of possession and enjoyment of ail the surface inclurted within the 
Unes of their locations, which is to continue until there shall be a failure 
to do the requisite am-unt of work within the prescrihed time.' Congress 
has seen fit to make the possession of that part of the public lands which 
is valuable for minerais separable from the fee, and to provide for the 
existence of an exclusive right to the possession, while the paramount title 
to the land remains In the TJnited States." 

The two titles recognized by the United States confer totally 
différent rights. The first one confers a right (and it may properly 
enough be said to be vested in the locator) to the possession of the 
land for the purpose of carrying on his mining opérations as long 
as he performs the required conditions. This, however, he may 
at any time abandon by ceasing to perform the conditions upon 
which it dépends. The second is a complète and absolute title, 
which may or may not be acquired by the locator, and, if acquired, 
is for other and valuable considérations moving from him to the 
United States. This title is dépendent upon no conditions, but 
confers ail the rights incident to an indefeasible estate in fee simple. 
Considérations like the foregoing conclusively show that there is no 
warrant for the contention that the locator's right of possession 
segregates the land from the public domain, and appropriâtes it to 
a private purpose in any such way as to withdraw it from the effect 
of the provisions of the criminal statutes under which the défendant 
was convicted. After the locator shall hâve applied for a patent, 
in the event in the exercise of his option he sees fit to do so, and 
after he shall hâve fully perfected his entry upon the land by the 
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payment of the purchase price, and not till then, has the land ceased 
to be a part of the public domain, and not till then has he acquired 
any vested right to the absolute title. Witherspoon v. Duncan, 
supra. When such an entry is made, the land is not only withdrawn, 
from the public domain, but the entryman has acquired an équitable 
title, and thereafter, and not till then, the United States holds the 
légal title in trust for him. 

This brings us to a considération of the effect to be given to the 
application for a patent made by Mullison on January S, 1898, and 
to the perfection of his entry by payment of the purchase price on 
June 22, 1898. Between thèse dates the trespass chargea against 
the défendant was committed. Counsel strenuously urge that Mul- 
lison's actual payment for the land on June 22, 1898, and securing 
the receiver's certificate of such payment, conferred title on him 
by relation certainly as of January 5, 1898, when he applied for 
the patent. The argument need not hère be repeated, nor the au- 
thoritiesagain referred to, showing that the payment for the land 
and securing the receiver's receipt therefor operated to create a 
perfect équitable title in Mullison. "The équitable title accrues 
immediâtely upon purchase, for the entry entitles the purchaser to 
a patent, and the right to a patent once vested is équivalent to a 
patent issued." Benson Mining & Smelting Co. v. Alta Mining & 
Smelting Co., supra. But does this title relate to or become ef- 
fective as of any day prior to the actual payment of the purchase 
price in any such sensé as to entitle the applicant for a patent, or 
any one acting under or by his authority, to enter upon the land 
in the meantime, and appropriate the timber to his or their own 
use ? The application for a patent in and of itself imposes no obli- 
gation upon the applicant to pursue his purpose to secure a patent. 
It is only the first step to that end. He is afterwards required by the 
mining laws to ..perforai certain other prerequisite duties, and par- 
ticularly to make payment for the land and secure the receiver's 
receipt therefor. At any time prior to the actual payment it is 
within the power of the applicant to abandon his purpose. Can it 
be possible that congress intended to open the door to such dépré- 
dation and fraud as would be feasible on defendant's theory? Ac- 
cording to it, Mullison might hâve made a formai application for 
a patent, proceeded to sell and dispose of the timber growing on 
the land, impairing its value accordingly, and then, without pen- 
alty, hâve abandoned his entry, leaving the land wasted, and stripped 
of its timber, which might hâve been its chief value, for the gov- 
ernment to hold without the probability of sale. Unless congress 
by clear and unambiguous expression of its will has left this door 
open, we will not open it. We not only fail to find any such ex- 
pression of législative intent, but authority and reason alike con- 
duce to the contrary. In U. S. v. Nelson, 5 Sawy. 68, Fed. Cas. 
No. 15,864, a case much like the présent was considered. A locator 
of a placer claim had taken ail the steps entitling him to a patent 
for the land, except the final payment of the price fixed by law. 
Afterwards he eut timber therefrom, not incidental to a bona fide 
mining opération, but for the purpose of selling it as firewood. The 



TELLER V. TJNITED STATE8. 283 

court held that this constitnted an offense, within the meaning of 
section 2461, supra, and among other thiugs said: 

"The défendant in this case oceupies the premises under this law, anû 
claims the right to eut and remove the timber therefrom as incidental to 
and in aid of his right to mine thereon; but he is not the owner of the land 
until he pays for it and obtains the United States patent. It is a part of 
the public domain. In the meantime the défendant is occupying it under a 
mère license from the government, which may be revoked at any time by 
the repeal of the aet giving it. * * * If the land, or the greater portion 
of it, is of little or no value as mining ground, but valuable for its timber, 
the défendant might occupy it for a few years until he had stripped the 
tract of its timber and worked out the few acres that really contained val- 
uable deposits, and then abandon it to the government. » » * The temp- 
tation to locate 160 acres of timber land as mining ground, and by putting 
a few dollars worth of labor upon it annually, and thereby be enabled to 
dispose of the timber upon it at from $50 to $100 an acre is very great; 
and, if the defendant's construction of the law is to obtain, there is nothing 
to prevent its being done. * » * The removal of timber from a mining 
claim, to be justifiable, should proceed pari passu with the opération of 
mining. Whoever wants to go further or faster than this, and for any 
reason appropriate the timber to his own use in advance of his mining 
opérations, can only do so safely by paying the purchase price of the 
land and becoming the owner thereof." 

The views so expressed by the district judge in that case commend 
themselves to our reason, and, it appears, so commended themselves 
to the reason of the suprême court of the United States that that 
court cites it in support of its décision in the case of Shiver v. U. S., 
supra. 

The law relating to the acquisition of homesteads is so akin to that 
relating to the acquisition of minerai claims that the principles gov- 
erning the rights of claimants while engaged in perfecting their titles 
are conceded by counsel in their argument to be similar. The home- 
stead settler acquires no title until five years after his entry. During 
thèse years he must, among other things, réside upon the land en- 
tered, and cultivate the same. The performance of such acts, like 
the final payment by a claimant of minerai land, entitles him to a 
patent. In homestead cases the rule is welt settled that the settler 
may eut during those five years only such timber as is reasonably 
incidental to cultivation, and cannot, under color of exercising this 
right, dénude the land of its timber for the purpose of selling the 
same and securing its purchase price. Stone v. U. S., 167 U. S. 
178, 17 Sup. Ct. 778, 42 L. Ed. 127; Shiver v. U. S., 159 U. S. 491, 
16 Sup. Ct. 54, 40 L. Ed. 231 ; U. S. v. Cook, 19 Wall. 591, 22 L. 
Ed. 210; Conway v. U. S., 37 C. C. A. 200, 95 Fed. 615; Grubbs 
v. U. S., 44 C. C. A. 513, 105 Fed. 314. In the case of Shiver v. U. 
S., supra, the question turned upon what is meant by "land of the 
United States" within the meaning of section 2461, Rev. St., pro- 
viding for the punishment of persons guilty of cutting timber upon 
such lands. After making a résumé of the provisions of the home- 
stead act, Mr. Justice Brown, speâking for the court, says : 

"It is évident: First, that the land entered continues to be the property 
of the United States for five years following the entry; • * * second, 
that such property is subject to divestiture upon proof of the continued 
résidence of the settler upon the land for five years; third, that meantime 
such settler has the right to treat the land as his own so far, and so far 
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only, as ls necessary to carry out the purposes of the act. The object of- 
fris législation is to préserve the right of the actual settler, but not to open 
the door to manifest abuses of such right. Obvn.usly, the privilège of resid- 
ing on the land for five years would be ineffectuai if lie had not also the 
right to build himself a house, outbuildings, and fenees, and to clear the 
land for cultivation; and to that éxtent the aet limits and modifies the act 
of 1831, now embraced in Eev. St. § 2461. It is equally clear that he is 
bound to act in good faith to the government, and that he has no right to 
pervert the law to dishonest purposes, or to make use of the land for profit 
or spéculation. The law contemplâtes the possibility of his abandoning it, 
but he may not in the meautime ruin its value to others, who may wish 
to purchase or enter it * * * The settler upon a homestead may eut 
such timber as is necessary to clear the land for cultivation, or to build 
him a house, outbuildings, and fenees, and, perhaps, as indicated in the 
charge of the court below, to exchange such timber for lumber to be de- 
voted to the same purposes, but not to sell the same for money, except so 
far as the timber may hâve been eut for the purpose of cultivation." 

The suprême court in the last-mentioned case cites a large num- 
ber of cases determined in courts of original jurisdiction wherein 
views were expressed in harmony with those stated by the court, and 
finally concludes that the land of a settler for homestead purposes 
"remained the lands of the United States, within the meaning of 
2461, supra," until the settler had acquired the right to a patent by 
the performance of ail the conditions necessary under the law to the 
acquisition of such title. 

In our opinion, the principles announced in the last-cited case, as 
well as those recognized or announced in other cases above cited, 
control the détermination of this case, and require us to hold that the 
défendant, Teller, cannot justify his cutting of the timber in question 
under license from Mullison prior to the payment by him to the 
United States of the purchase price of the land from which the cut- 
ting was done. 

We hâve not, in the foregoing opinion, deemed it necessary to 
take up the assignments of error seriatim, but hâve adopted the 
course of discussing the principles contended for, believing that in 
so doing we could in a gênerai way dispose of the assignments of 
error more satisfactorily than by considering each separately. The 
conclusions reached dispose of each and ail of the assignments of 
error adversely to the défendant, and resuit in an affirmance of the 
judgment. 

The verdict was a gênerai one, and it cannot be ascertained from 
the record whether the jury found the défendant guilty of unlaw- 
fully cutting timber from the unsurveyed lands, or from the Monte- 
zuma placer, or from both, but the conclusion reached demonstrates 
that there was no error on either hypothesis. The undisputed facts 
show that the défendant intentionally eut growing timber from the 
lands in question, knowing at the time of so doing that they were 
public lands belonging to the United States; and, finding no error 
prejudicial to the défendant, either in the admission or rejection 
of évidence, or in the charge to the jury, the judgment of the trial 
court must be affirmed. 
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D. M. SECHLER CARRIAGE 00. v. DEERE & MANSUR 00. 

(Circuit Court of Appeals, Seventh Circuit. January 21. 1902.) 

No. 816. 

Patents — Assignment— Construction of Instrument. 

An instrument by which a patentée conveyed to a corporation, "its 
assigns and légal représentatives, the exclusive right to manufacture, 
use, and sell, and to sell to others to be used and sold, said improve- 
ments as patented, * * » throughout the United States and terri- 
tories thereof, to the full extent of the terra for which said patents are 
granted," is not merely an exclusive license, but constitutes an assign- 
aient granting ail the patentee's right, and which autborizes the gran- 
tee to maintain a suit for infringement in its own name alone; and 
its character is not changed by the fact that the considération to the 
patentée was to be a certain sum on each machine made by the gran- 
tee embodying the patented invention, designated in the cuntract as 
a "license fee," nor by reason of a clause in the nature of a condition 
subséquent authorizing the termination of the contract by either party 
In certain contingencies, nor because it provided that in case of in- 
fringement suits against the infringers should at once be brought "at 
the request of the Company," maintained under the joint direction and 
at the joint expense of the parties, and that the damages recovered 
should be equally divided. While the language of some of such pro- 
visions is inapt and obscure, construing the instrument as a whole, as 
must be done, it cannot control the plain words of the grant. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This is a bill brought by the appellant, D. M. Sechler Carriage Company, 
against the Deere & Mansur Company for infringement of letters patent 
numbered 593,295, dated November 9, 1897, to Clarence H. Dooley, for "com- 
bined check row and drlll corn planter." The bill was in the usual form, 
and set out at large the instrument by which it is claimed Dioley assigned 
the patent to the appellant. This instrument is as follows: 

"This agreement, made this 18th day of February, 1898, between Clarence 
H. Dooley, of Moline, in the county of Rock Island and state of Illinois, 
party of the first part, and the D. M. Sechler Carriage Company, a corporate 
body under the laws of said state, 1< cated and doing business at Moline, 
county and state aforesaid, party of the second part, witnesseth: That 
whereas, said Clarence H. Dooley bas invented certain new and useful 
improvements in combined check row and drill corn planters, for which 
letters patent of the United States No. 593,295 were issued to him Novem- 
ber 9th, 1897; and whereas, ne has also made further impr vements in the 
type of planter shown and described in said patent, and contemplâtes mak- 
ing still others; and whereas, said D. M. Sechler Carriage Company is de- 
sirous of acquiring the exclusive right to make, use, and sell, and sell to 
others to be used and sold, planters embodying the improvements of said 
patent, and the improvements as yet unpatented: Now, therefore, thèse par- 
ties hâve agreed as follows: 

"(1) The party of the first part hereby gives to the party of the second 
part, its assigns and légal représentatives, the exclusive right to manu- 
facture, use, and sell, anc" to sell to others to be used and sold, said Improve- 
ments as patented, which are made but not patented, and other improve- 
ments which may be made and patented, by said party of the first part, 
throughout the United States and territories thereof, to the full extent of 
the term for which said patents are or may be granted, on the condition» 
hereinafter named, at its factory in Moline, Illinois, or at such other place 
or places as it may elect. 

"(2) The party of the second part agrées to make full and true returns 
to the party of the first part, upon the first day of January in each and 
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every year, of ail such Improvements In plantera made and shipped by lt 
in the term or year last past and prevîous to the flrst day of November of 
the preceding year; and, if said party of the flrst part shall not be satisfled 
in any respect with such return, then ne shall hâve the right, either by 
himself or his attorney, to examine any and ail of the books of account of 
sald party of the second part containlng any items, charges, memoranda, or 
other information relating to the manufacture or sale of said patented or 
unpatented plantera, and, upon request made, said party of the second part 
shall produce ail such books for said examina tion. 

"(3) The party of the second part agrées to pay the party of the flrst part 
fifty Cents (50c.) as a license fee upon each and every one of said planters 
made atid shipped by it, and containlng ail or either of the improvements 
of sald patent hereinbefore referred to, or containlng any or ail of the 
further improvements hereinbefore referred to. Also the sum of fifteen 
cents (15c.) on each and every single corn or corn and cotton planter made 
and disposed 6f under said patents. The whole of said license fee for each 
term of one year, as hereinbefore specifled, to be due and payable in one 
pay ment on the flrst day of January of each year, and, if not paid'at that 
time, to be paid with légal rate of interest added thereto. 

"(4) The party of the second part héreby agrées to use lts best skill, ef- 
forts, and endeavors to make a good, practical, working machine of the 
planter, and further agrées to introduce said machine to the trade, and to 
supply ail reasonable demande of the trade for the same. 

"(5) In the évent of the said party of the second part not nsing lts best 
skill, efforts, and endeavors in making a g 'od practical planter, or in not 
making and introducing the planters provided for herein to the trade as 
provided for in clause 4 of this agreement, then the party of the flrst part 
may terminate this license by giving the party of the second part thirty 
days' notice thereof in writing; but the party of the second part shall not 
thereby be discharged from any liability to the party of the flrst part fer 
any license fee due at the time of said service. 

"(6) Should the party of the second part conclude that the planter made 
by lt and containing said improvement is not a salable or practical ma- 
chine, it (the second party) may terminate this license by serving a written 
notice upon the party of the flrst part; but the party of the second part 
«hall not thereby be discharged from any liability to the party of the flrst 
part for any license fées due at the time of service of said notice. 

"(7) It is further agreed that, should suit be brought against the party of 
the second part for alleged infringement of any other patent payment of 
royalty as provided for in this agreement shall cease until the final déter- 
mination of the suit, the expense of which suit shall be borne equally by 
the parties hereto; and, should such suit resuit in dëfeating such charge of 
infringement, then the royalties accumulating during the pendency of said 
suit shall be paid to the party of the flrst part, the same as if no such liti- 
gation had taken place. It is hereby agreed between the parties hereto that 
this clause refers only to the seeding devices proper, and not to other 
features that may be included in or claimed by said patent. 

"(8) Should that part of the patent issued, or of those to be issued, which 
part or feature relates to the seeding devices proper, be infringed by any 
person, cotnpany, or corporation, suit shall at once be brought at the request 
of said second party, and shall be vigorously prosecuted to a termination 
under the joint direction of the parties hereto, and at the joint expense of 
said parties; and, should damages or royalties be recovered for said in- 
fringements, said damage or royalties shall be equally dlvided between the 
parties hereto." 

The appellee (the défendant below) demurred to the bill upon the grounds: 
(1) That it appears upon the face of the bill that Dooley is the sole owner 
of the letters patent, and that the D. M. Sechler Carriage Company, the 
complainant, is the owner of the exclusive right to manufacture, use, and 
sell, and to sell to others to use and sell, the patented improvements; (2) 
that the complainant has no authority to bring suits for infringements in 
his own name as such exclusive licensee; (3) that Dooley is not a party to 
the suit, either as complainant or défendant, nor does it appear that the 
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suit was brought with his knowledge and consent. On the 2Cth of June, 
1901, a decree was entered sustalning the demurrer and dismissing the bill 
for want of proper parties. 

C. E. Pickard and L. L. Bond, for appellant. 
John R. Bennett, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The only question presented is whether Dooley is a necessary party 
to the suit. This question in turn dépends upon the further question 
whether the contract constituted an assignment by Dooley of his title 
to the patent, or was merely an exclusive license. An assignment or 
grant conveys (i) the whole patent, comprising the exclusive right to 
make, use, and vend the invention throughout the United States; 
or (2) an undivided part or share of that exclusive right; or (3) 
the exclusive right under the patent within and throughout a specified 
part of the United States. "A transfer of either of thèse three kinds 
of interest is an assignment, properîy speaking, and vests in the 
assignée a title in so much of the patent itself, with a right to sue 
infringers ; in the second case, jointly with the assignor ; in the 
first and third cases, in the name of the assignée alone. Any assign- 
ment or transfer short cf one of thèse is a mère license, giving the 
licensee no title in the patent, and no right to sue at law in his own 
name for infringement." Waterman v. McKenzie, 138 U. S. 252, 
255, 11 Sup. Ct. 334, 34 E. Ed. 923. See, also, Gayler v. Wilder, 10 
How. 477, 13 L. Ed. 504; Pope Mfg. Co. v. Gormuïly & Jeffery Mfg. 
Co., 144 U. S. 248, 249, 12 Sup. Ct. 641, 36 L. Ed. 419. In the con- 
struction of this instrument, seeking to ascertain the intention of 
the parties to it, we must be governed by the familiar canons of 
interprétation. We must gather that intention from within the four 
corners of the instrument, giving to the language employed its 
usual signification, and, if possible, reconcile discrepancies and avoid 
repugnancy, having regard also to the ancient rule that gênerai 
words in one clause may be restricted by the particular words in a 
subséquent clause. The preamble of the contract recites that Dooley 
lias invented certain improvements, and contemplâtes making stiîl 
others in the particular mechanism stated, and that the company is 
desirous of acquiring "the exclusive right to make, use, and sell to 
others to be used and sold" planters embodying the patented im- 
provements and those as yet unpatented; and thereupon Dooley 
conveys to the company, "its assigns and légal représentatives, the 
exclusive right to manufacture, use, and sell, and to sell to others 
to be used and sold, said improvements as patented, which are made, 
but not patented, and other improvements which may be made and 
patented, by said party of the first part, throughout the United States 
and territories thereof, to the full extent of the term for which saicl 
patents are or may be granted, on the conditions hereinafter named, 
at its factory in Moline, Illinois, or at such other place or places 
as it may elect." There is hère no obscurity, ambiguity, or defect 
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of expression. Standing alone, the clause has no need of interpréta- 
tion. It is a grant conveying the same right and ail the right which 
Dooley acquired by virtue of this patent from the United States. 
The grant was "on the conditions hereinafter named." It is urgea 
that the conditions specified control the language of the gênerai 
grant, and convert the instrument into a mère license. The consid- 
ération to Dooley for the conveyance was the amount to be received 
by him upon the planters made and shipped by the company, and in 
the contract denominated a "license fee." Full and true returns are 
to be made to Dooley annually of the sales by the company, and 
with liberty to Dooley to examine the company's books of account. 
The company agrées to use its best skill and efforts to make a good, 
practical working machine, and to introduce it to the trade, and to 
supply ail reasonable demands, and upon failure so to do Dooley 
"may terminate this license upon notice." So, also, the company, 
should it conclude that the planter containing Dooley's improve- 
ments is not a salable or practical machine, "may terminate this 
license upon notice." It is urged that the use of the expression 
"may terminate this license" qualifies the language of the grant, and 
converts it into a mère license. We cannot concur in this view. It 
is a circumstance to be considered in the construction of the instru- 
ment as a whole, and in ascertaining whether there be provisions 
subséquent to the granting clause which are so répugnant to it that 
both cannot stand together. But the calling of an instrument which 
conveys the whole titîe of the grantor a license cannot qnalify or 
limit the grant. Johnson R. Signal Co. v. Union Switch & Signal 
Co. (C. C.) 59 Fed. 20 ; Newton v. Buck (C. C.) 72 Fed. 777. The 
provisions in paragraphs 5 and 6, authorizing the termination of 
the agreement, are conditions subséquent, and do not limit or qual- 
ify the character of the estate granted. By the seventh paragraph 
it is provided that, in case suit should be brought against the com- 
pany for the alleged infringement of any other patent, payment to 
Dooley should cease until the détermination of that suit, the ex- 
penses of which should be borne equally by the parties, and in case 
of a successful issue to the suit the sums due Dooley which had 
accumulated during the pendency of the suit should be paid to him 
as though no litigation had taken place. This clause only refers 
to the seeding device proper, and not to the other features of the 
patent. We see nothing in this paragraph which in any way con- 
flicts with or should qualify the language of the grant. As com- 
pensation to Dooley depended upon the amount of manufacture 
and sale, and as the manufacture of planters embodying new and un- 
tried devices entailed upon the company a great outlay of money, 
it was but équitable that expense of a suit attacking the validity of 
the patent should be borne by both parties. The most obscure and 
the most difficult of interprétation of the clauses of the agreement 
is paragraph 8, which provides that, if that part of the patent issued, 
or of those to be issued, which relates to the seeding devices proper, 
bs infringed, suit should at once be brought at the request of the 
company, and should be vigorously prosecuted to a termination un- 
der the joint direction of both parties and at their joint expense, and 
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that damages or royalties recovered for such infringement should 
be equally divided between the parties. It is said that, if title to this 
patent was wholly in the company, it needed no request on its part 
to bring suit, nor was the assent of Dooley essential; and that, as 
stated, is true. But it must not be overlooked that in any such 
prosecution the aid of the inventor was désirable, if not invaluable; 
that the company undertook at large expense to introduce this 
planter; that Dooley depended for the extent of his compensation 
upon the extent of the sales made by the company; that infringe- 
ments might greatly affect the amount of sales, and so injure Dooley, 
who, for his compensation, was to receive a percentage upon the 
planters sold. It was therefore manifestly for his interest, as for 
the interest of the company, that he should assist, upon request, in 
the prosecution of such suits; and it was proper, in that view, that 
the damages recovered should be equally divided. The language 
employed does not forbid a suit by the company without the co- 
opération of Dooley, but gives to him the privilège, aiding the pros- 
ecution, to receive one-half the damages, paying one-half the ex- 
penses. While the language of this paragraphe is perhaps inapt and 
somewhat obscure, it is not so obviously répugnant to the clear and 
well-defined expressions of the granting clause as to warrant the 
court in a forced and unnatural construction of the plain language 
which constitutes the grant. We are of opinion that Dooley is not 
a necessary party to the suit. 

The decree is reversed, and the cause is remanded, with direction 
to the court below to overrule the demurrer. 



BARTHOLOMEW et al. v. TJNION PAPER & BAG CO. 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1902.) 

AppeaIj — Review — Ordek Ghanttng Prelimtxary Injonction. 

An interlocutory order granting a preliminary lnjunctlon is largely 
discretionary, and will not be reversed on appeal unless it appears to 
hâve been lmprovidently entered. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Thomas A. Banning, for appellants. 
Charles K. Offield, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

PER CURIAM. This case is before us on an appeal from an in- 
terlocutory order restraining the appellants from selling, disposing 
of, or in any way incumbering a certain patent application filed by 
them in the patent office in January, 1901, and from issuing, or caus- 
ing to be issued, a patent on such application, and from entering into 
any contracts or agreements or taking any steps which will jeopard- 
ize appellee's interests in certain inventions embodied in a contract 
entered into between the parties August 27, 1900, or in any improve- 
113 P.— 19 
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ments upon such inventions. It is enough now to say that appe- 
lants hâve failed to show that the provisional order was improvident- 
ly entered; and, inasmuch as the case will probably be before us 
again on its final hearing, no further reasons for our judgment need 
be given. 
The decree is affirmed. 



KIRLICKS et al. v. INTERSTATE BUILDING & LOAN ASS'N. 

THOMAS V. SAME. 

(Circuit Court of Appeals, Fifth Circuit January 21, 1902.) 

No. 1,061. 

L ESTOPPEL — COVENANT TO PAY TAXE8 — SUBSEQUENT ACQUISITION OF TAX 
TlTLE. 

One who has obllgated hlmself to a mortgagee of property to pay the 
taxes thereon, but fails to do so, by reason of which the property is 
sold for taxes, and ne becomes the purchaser, takes the same subject 
to the mortgage, or as trustée for the mortgagee. 
S. Usury— Law Governing— Place of Contract. 

A contract cf loan made by a building and loan association is not 
usurious, if valid under the laws of the state where lt is made payable, 
by which, in the absence of a fraudulent intent, it is governed.i 

Appeal from the Circuit Court of the United States for the East- 
ern District of Texas. 

M. E. Kleberg and Jas. B. Stubbs, for appellants. 
Edgar Watkins and W. A. Wimbish, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Under the conceded facts of this case, the ap- 
pellant Thomas contracted with the Interstate Building & Loan As- 
sociation and appellant Kirlicks to pay in installments the taxes on 
the mortgaged property due to the city of Houston, and having 
failed therein, whereby the city obtained judgment and caused the 
sale of the property, he must, in equity, be held to hâve purchased 
from the city of Houston subject to the mortgage of, or as trustée 
for, the Interstate Building & Loan Association. See Mendenhall 
v. Hall, 134 U. S. 559, 10 Sup. Ct. 616, 33 L. Ed. 1012. 

The contract of loan was not usurious. See Association v. Logan, 
14 C. C: A. 133, 66 Fed. 827; Association v. Abbott, 85 Tex. 220, 224, 
20 S. W. 118; Association v. Goforth (Tex. Sup.) 59 S. W. 871. 

The decree of the circuit court is affirmed on both appeals. 

J S ta tu tory exemption of building and loan associations from opération of 
usury laws, See note to Andrus v. Association, 86 C. C. A. 343. 
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THE PECK BROTHERS & COMPANY v. PECK BROS. CO. et aL 

(Circuit Court of. Appeals, Seventh Circuit January 21, 1902J 

No. 818. 

L Unfair Trade— Adoptinq Similar Corpokatb Name— Right to Injunction. 
"Peck Brothers & Co.," a Connecticut corporation, conducted business 
in that state as a manufacturer of brass and plumbers' goods for over 30 
years, during which time its goods became widely known over the coun- 
try, and attained a high réputation. Becoming embarrassed, a suit was 
instituted by stockholders for a dissolution and receivership, for the pur- 
pose of reorganization. The receivers continued the business until by 
order of the court the entire property, good will, trade-marks, etc., of the 
Company, were sold to a committee representing ail the stockholders, who 
reorganized under the name of "The Peck Brothers & Company" and 
the old corporation was dissolved. Prior to the receivership the Com- 
pany maintained a branch house for the sale of its goods in Chicago, 
which was in charge of three stockholders, one of whom, whose name 
was Peck, was vice président of the company, and one of the complain- 
ants in the receivership suit. Another of the number was appointed an- 
cillary receiver of the Chicago property. Pending the receivership such 
parties, with the possible exception of the receiver, and joined by the 
attorney for the receiver and one other, procured a charter from the 
state of Illinois for a corporation under the name of "Peck Bros. Co." 
to engage in the same business, in which company the ancillary re- 
ceiver also became a stockholder and offlcer prior to his résignation as 
receiver. The Eastern receiver, having learned such facts from outside 
sources, protested against the use of the name before the organization 
of the new company was completed, and directed the Western receiver 
not to recognize it. The new company purchased the Chicago stock 
of the old, but not its good will. There was but one person named 
Peck interested in the new company. Both companies continued in 
business in the same territory, and a considérable confusion of goods 
resulted, even with experienced purchasers, owing to the similarity 
of the names with which such goods were stamped. Uelâ, that the 
name of the new company, which was unwarranted in fact, because 
there were no "Peck brothers" interested therein, was clearly adopte* 
for the fraudulent purpose of obtaining the advantage of the réputa- 
tion and established trade of the old company, and in violation of the 
duty which its organizers owed to the old company as stockholders, 
and that the carrying on of business thereunder in the manner shown 
constituted unfair compétition, against which the old company was en- 
titled to an injunction. 

S. Trade-Nambs— Tbansfer by Sale of Good Will of Corporation — Riohts 

OF SUCCE8S0R. 

The sale under a decree of court of ail the property of a manufac- 
turing or commercial corporation, including "its franchises, name, and 
good will," to a reorganization committee representing ail its stock- 
holders, passes to the purchasers and the reorganized company the 
right to the old company's trade-name, and to protection in Its exclu- 
sive use to the same extent that such protection could hâve been in- 
voked by the old company, had it continued in business. 

t. Same — Suit against Corporation for Infringkmbnt — Effkct of Statr 
Charter. 

The fact that a corporation has been chartered by a state under a 
certain name, which it selected, does not afford it immunity from a 
suit in a fédéral court by a corporation of another state to enjoln it 
from prosecuting its business under such name, where the name was 
deliberately adopted by its incorporators in imitation of complainant's 
for the fraudulent purpose of deceiving the public and appropriating 
complainant's good will and réputation. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellant, a corporation of the state of Connecticut, filed Its bill 
against the corporation "Peck Bros. Co." and the individual défendants, 
who are its offieers and directors, to restrain (1) the use of the name "Peck 
Bros. & Co." or "Peck Bros. Co." or "Peck Bros." or names substnntially 
identieal therewith, in connection with the prosecution of the business of 
the manufacture, purchase, and sale of plumbing, gas and steam fitting ma- 
terials and supplies, fixtures, brass and iron goods; (2) from holding out or 
representing that the goods manufactured by them are the saine as those 
manufactured by the complaiuant; and (3) from using or interfering with 
the paramount right of the complainant to the name of "Peck Br thers & 
Co.," or "Peck Bros.," or "Peck Bros. Co.," in connection with the manu- 
facture and sale of goods of the character stated; and seeking also to re- 
cover damages sustained by reason of the alleged unauthorized interférence 
with the complainant's paramount right in the use of the names stated. 
The bill was answered to, and upon the évidence taken the court below on 
July 8, 1901, dismissed the bill for want of equity. 

Elnathan Peck and his two sons, J. ' M. Peck and Henry F. Peck, under 
the firm name of E. Peck & Sons, in the year 1859, commenced the business 
of the manufacture of brass goods for plumbers and gas and steam fitters 
at New Britain, in the state of Connecticut. In the year 1862, the corpora- 
tion "Peck Brothers & Co." was organized, and became the suceessor in 
business of the firm of E. Peck & Sons. This corporation was composed, in 
part, at least, of the two sons of Elnathan Peck, and the plant of the busi- 
ness at that date had been removed to the city of New Haven. The capital 
stock of the corporation was < riginally $35,000. This was increased from 
time to time until in March, 1896, it was $750,000. The business had greatly 
grown in volume, and its product had become well and thoroughly knowu 
to the trade throughout the country as "Peck Brothers' Go:;ds." Branch 
offices for the sale of its product were established in the cities of New 
York, Boston, and Chicago, — in the latter city in the spring of 1889. The 
office in Chicago was placed in the charge and management of the défend- 
ants Oliver D. Peck and Albert D. Sanders. The fi.rmer was then a stock- 
holder in, and the secretary of, the Connecticut corporation, and was its 
vice président from 1894 to 1896, and is now the président of the défendant 
corporation. The latter was a stockholder in the Connecticut corporation, 
and conducted the branch on a salary, and ls uow the gênerai manager of 
the défendant corporation. The défendant William A. Ëatcliffe was also a 
stockholder in the Connecticut corporation, and was the principal salesman 
In the Chicago branch, and is now the secretary of the défendant corpora- 
tion. On the 14th day of March, 1896, the corporation became embarrassed; 
and a bill was filed in the superior court of the county of New Haven, 
Conn., by the owners of a majority of the stock, against the corporation, 
for the appointaient of a receiver. Oliver D. Peck, one of the défendants 
in this suit, was a plaintiff in that suit. Receivers were duly appointed, 
who took charge of the corporation and managed its business. On March 
16, 1896, the défendant Oliver D. Peck, with others, filed an ancillary bill 
in the circuit court of the United States for the Northern district of Illinois, 
upon which the défendant Albert D. Sanders was appointed ancillary re- 
ceiver of the corporation with respect to its property in the state of Illinois, 
for the benefit of the principal receivers, appointed by the superior court 
for the county of New Haven, Conn. On June 25, 1896, Henry D. Coghlan, 
W. J. Naughton, and George C. Morton filed with the secretary of state of 
the state of Illinois a certificate signed by them, respectively, in which they 
proposed to form a corporation under the name of "Peck Bros. Co.," for the 
manufacture and sale of plumbing, gas fitting, steam fitting, sewer pipe, 
sewer building materials and supplies, also hardware, brass, and iron goods, 
metals, and machinery, with a capital stock of $75,000, divided into 750 
shares; the principal office of the company to be located in the city of 
Chicago. A license was thereupon issued to them as commissioners to open 
books for subscription for the capital stock. On August 21, 1896, they re- 
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ported to the secretary of state that the stock was fully subscribed as fol- 
lows: Oliver D. Peck, 100 shares, amounting to $10.000; Henry D. Crghlan, 
200 shares, $20,000; William A. Ratcliffe, 72 shares, $7,200; James L. Rat- 
clifïe, 378 shares, $37,S0O,— and that there had beeu eleeted as directors 
the four subscribers to the capital stock and George C. Morton, whereupon 
on that day the secretary of state issued his certlflcate "that the said Peck 
Bros. Co. is a legally organized corporation under the laws of this state." 
Mr. Coghlan, who subscribed for 200 shares, was the attorney of the Chi- 
cago branch and was one of the attorneys of the défendant Sauders as re- 
ceiver, and is one of the solicitors of record for the défendants in this suit. 
The bill charges the fact to be "that, although the name of the défendant 
Albert D. Sanders does not appear as one of the Incorporators of the de- 
fendant 'Peck Bros. Oo.,' ne was directly Interested and contributed toward 
the payment upon the shares of its capital stock, and that as your orator 
is informed and believes, the two hundred shares of capital stock of said 
corporation subscribed by Henry D. Coghlan were in reallty a subscriptlon 
In trust for and in behalf of the défendant Albert D. Sanders; that the said 
Henry D. Coghlan was the confldential attorney of the said Albert D. 
Sanders both before and after his app lntment as ancillary receiver; that 
said Albert D. Sanders immediately upon resignlng his said receivership 
became the gênerai manager of the défendant 'Feck Bros. Co.,' and has 
continued to be such gênerai manager up to this tinie, and has taken an 
active part In the conduct and management of the aiïairs of said corpora- 
tion from the time of its création." To this allégation the défendant Albert 
D. Sanders answered that he "dénies that on the 25th day of June, 1896, he 
conspired with the défendants William D. Peck and William A. Ratcliffe 
for the purpose of obtaining the name and good will and business of the 
firm of Peck Bros. & Company. He dénies that he had anything to do with 
the organization of Peck Bros. Company, the défendant company. He dénies 
that the subseription of Henry D. Coghlan to the capital stock of Peck 
Bros. Company was a subseription in trust for this défendant. He dénies 
that the said Henry D. Coghlan was his confldential attorney, either before 
or after his appointaient as ancillary receiver, but represents the fact to 
be that Henry D. Coghlan was the attorney for Peck Bros. & Company of 
New Haven, Conn., for years prior to Its insolvency, and after its insolvency 
acted in connection with B. A. Otis as attorneys of the receivers in winding 
up the affairs of Peck Bros. & Company, and that everything done by the 
said Henry D. Coghlan in the organizatlon of Peck Bros. Company was done 
for purposes and reasons unknown to this défendant, and in no way con- 
neeted with him." AH the défendants, except the défendant James L. Rat- 
cliffe, "further answering, deny that the plaintiff has the exclusive right to 
the use of the name 'Peck Bros. & Co.,' 'Peck Bros. Co.,' or 'Peck Bros.,' or 
the name of 'Peck,' in connection with its said business. Thèse défendants 
aver and charge that the défendant Peck Bros. Company is alone entitled 
to the use of the said name or names; that it was duly incorporated under 
the laws of the state of Illinois long prior to the complainant; that it pur- 
chased the assets and good will of the Western branch of Peck Bros. & 
Co.; that its company ls headed by Oliver D. Peck, of the original firm of 
Peck Bros. & Co., who acts as its président; and that it had been in existence 
and doing business since June, 1S9G, and under the name adopted has built 
up a large business, which it alone is entitled to share and enjoy." No 
évidence was taken on behalf of the défendants below, except the déposi- 
tion of one Wilson, the représentative of the défendant corporation In the 
city of New York, touching the location of its office in that city. 

There were negotiations in the spring of the year 1890, between the Con- 
necticut receivers and Mr. Sanders, the ancillary receiver, on the one hand, 
and William A. Ratcliffe, representing a syndicate for the purchase of the 
property of the Connecticut corporation located in the city of Chicago. It 
was unknown to the Connecticut receiver who coroposed that syndicate. 
After some negotiation a priée was fixed for the goods, and the sale was 
flnally consummated in the month of September. The Connecticut receivers 
heard of the pr< posed new corporation in Illinois, not from the parties, but 
from some person on the outside, and on August 8th wired Mr. Sandera 
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as follows: "We object to tltle of new eompany. Avold recognizing ta any 
way,"— and on the same day addressed to him the following letter: 

"New Haven, nn., August 8, 1898. 
"Mr. A, D. Sanders, Receiver, Chicago— Dear Sir: Since we heard of the 
organization of the new eompany to succeed to our business in Chicago, we 
hâve seriously considered the matter of allowing them to use the name 
Peck Bros, in any way, and in conversation with one of our prominent stock- 
holders, Mr. W. H. Hart, he decidedly objected to it. Whiie the Intentions 
of the projectors might be ail right, I can readily see where serious compli- 
cations might arise from any eompany doing business in the same line under 
the name of Peck Bros., and we shall be under the necessity of refusing to 
recoguize this eompany by making any sale of goods to them. I hâve just 
wired you to this effect, and I think, if you will stop to consider the matter, 
you will readily see the necessity of our entering the protest. I présume 
there may be some way by which the use of this name might be permitted 
under restrictions and limitations, but hâve not had an opportunity, as yet, 
of consulting our attorney in référence to the matter. I thought best to 
enter the protest, and will notify you and write you further after consulta- 
tion with our attorney. 

"ïours truly, J. M. Peck, Receiver." 

On August 14, 1896, he addressed a letter to "Mr. W. A. Ratcliffe, Agent for 
the Peck Bros. Co.," which contains the following: "We hâve talked over the 
matter of the name of the new eompany, viz., 'The Peck Bros. Co.,' and we 
could see where it could and might be used by you to the détriment of the 
business of Peck Bros. & Co., but I had your assurance when In conversation 
with you that your ldea in taking the before-mentioned name was to pré- 
serve the présent channels of trade for Peck Bros. & Co.'s goods so far as 
possible, and so far as it could be made mutually advantageous. To this 
we can see no objection, but if at any| time in the future Peck Bros. & Co. 
should flnd that goods were on the market not of their manufacture but 
marked 'The Peck Bros. Co.' we hâve no doubt but the name of the new eom- 
pany is, in our opinion, so near like the old that it would at least warrant a 
trial of the matter in the courts. As no such case is likely to arise during 
the receivership, we think the matter can probably be left to the future 
board of directors of Peck Bros. & Co. In the meantime we shall consider 
that you are to sell Peck Bros. & Co.'s goods in Chicago and vicinity, and 
that ail orders for goods shall be referred to you, and that we will not give 
compèting priées against you." On August 24th he addressed a letter to 
Mr. Sanders, receiver, with référence to an inventory of the property at 
Chicago, in which he stated: "I did say to both you and Mr. Ratcliffe 
that I dld not think it best for you to hâve any connection with the new 
flrm until the matter was fully closed out, and I distinctly said that this 
was for your own interest." The negotiations seem to hâve at flrst contem- 
plated the acquirement of the good will and name of the Connectieut cor- 
poration. On September 23, 1896, the Connectieut receiver wired Mr. Sand- 
ers: "Receivers hâve no authority to sell good will nor make contracts 
extending beyond the receivership. Instructions of August 14th cover ail 
we can do. If those ternis are not sufficient, call the deal off, and we will 
advise you further." 

On September 23, 1896, the défendant Albert D. Sanders, the ancillary re- 
ceiver, flled his pétition in the ancillary suit, representihg that the stock of 
goods in Chicago was valued at $37,665.60, and that the Illinois c rporation, 
"Peck Bros, Co.," had offered to purchase the same for $18,830.80 in cash; 
that he submitted the proposition to the principal receiver of the Con- 
nectieut corporation, and had been lnstructed to procure authority of the 
court to consummate the sale, — and an order was entered by the court 
authorlzlng the sale of the goods, which sale was consummated. The order 
did not authorize the sale of any good will or trade-name. but simply ail 
the stock on hand. In December, 1896, Mr. Porter, the Connectieut receiver, 
visited Chicago, and called at the office of the défendant corporation. He 
then found the défendant Sanders engagea in the service of that corpora- 
tion. Subsequently, and on December 31, 1896, Sanders resigned as ancillary 
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recelver, and on the same day Joseph Porter was appointed ancillary re- 
celver in his place. The reports of the ancillary receiver showed payments 
of $500 to Henry D. Coghlan for services as solieitor of the receiver. On 
December 17, 1897, the New Haven court entered a decree, upon the applica- 
tion of the Connecticut receiver, for the sale of the property of the New 
Haven corporation, and directed "that Joseph Porter, the receiver of Peck 
Brothers & Company, be, and he is hereby, authorized and einpowered to 
sell ail of the property of said company, of every kind and wheresoever 
situated, including its franchises, name and good will," in such manner as, 
in the judgment of the receiver, would realize the greatest amount. The 
decree further provided that creditors and stoekholders might bid at the 
sale. The report of the receiver, flled March 11, 1898, déclares that the re- 
ceiver offered for sale at public auction to the highest bidder at the 
designated date the entire property of the corporation, including its "fran- 
chises, name, and good will, and ail other assets of every kind, and where- 
soever situated." At that sale, P. N. Welch, F. C. Hollins, and H. O. Warren, 
who were agents for the committee of stoekholders of the corporation, pur- 
chased the property, good will, etc., for the sum of $265,520. The report 
of the sale was on the same day confirmed, and the receiver was ordered 
to exécute and deliver to such person or persons as shall be designated in 
the written request of the agents of the committee of stoekholders who 
purchased said property a proper deed of conveyance. On the 4th day of 
April, 1898, Welch, Warren, and Hollins, as trustées of the stoekholders in 
the original corporation, uniting with others, entered into articles of or- 
ganlzation of the "Peck Brothers & Company," the appellant hère, which was 
flled with the secretary of state of the state of Connecticut on the 5th day 
of May, 1898. The number of shares of the corporation was 24,000, of the 
par value of $25 each, and were fully subscribed for. Welch, Warren, and 
Hollins, as trustées of ail the stoekholders, subscribed for 23,836 shares. On 
May 5, 1898, the receivers of "Peck Brothers & Co.," the original Connecticut 
corporation, having received a written request from the trustées of ail tha 
stoekholders to deliver a bill of sale to the new corporation "Peck Brothers 
& Company," conveyed to the last-named corporation ail the property of 
the old company, "together with the franchises, name, and good will, and 
ail trade-names, trade-marks, and patents and ail other assets of every kind, 
and wheresoever situated, belonging to said Peck Brothers & Company, or 
to me as receiver thereof." On May 10, 1898, the receiver reported to the 
court, among other things, that he had received the final payment for tha 
property and franchises sold; "that a committee representlng ail of the 
stoekholders of said défendant corporation bas purchased ail of the property 
and franchises and name of said company, and has caused a new corpora- 
tion to be organlzed for the beneflt of the stoekholders of the défendant 
company, and has transferred ail of the pr perty and franchises and the 
name of the défendant company to said new corporation; and that said 
committee, representing ail of the stoekholders of said défendant company, 
desires that said défendant company shall be dissolved, and has requested 
the undersigned to apply to this court for an order of dissolution." There- 
upon on that date an order was entered by the court reciting the report of 
the receiver, "and the committee representing ail stoekholders of said de- 
fendant company, appearing by their attorneys, Alling, Webb & Morehouse, 
and joining in the prayer for dissolution, and, the facts recited in said re- 
port having been found to be true," it was ordered that the corporation In 
that case be dissolved, and its corporate existence terminated. 

The record is replète with évidence touching the question of confusion 
of goods, and in the sales thereof. The défendant corporation, having its 
headquarters in Chicago, reaches out for its trade throughout the Bast and 
throughout the territory covered by the complainant corporation. Its goods 
are stamped, "Peck Bros. Co. Chicago." The stamp of both corporations 
upon their goods is necessarily in small Ietters, requiring close inspection to 
distinguish. The évidence discloses that in repeated instances experienced 
plumbers had purchased the goods made by the défendant corporation, sup- 
posing them to be the goods manufactured by the complainant corporation; 
and much confusion is proven to hâve occurred in the delivery of Ietters, 
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checks, and statements forwarded by mail. Upon the question of confusion 
of goods there ls no dispute. 

E. A. Otis and Henry C. White, for appellant. 
H. D. Coghlan, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges, and BAKER, 
District Judge. 

^JENKINS, Circuit Judge, after stating the facts as above, delivered 
tfeié opinion of the court. 

Upon the évidence in this case, we think we are warranted in saying 
of this défendant, as we had occasion to say of another corporation un- 
der circumstances not dissimilar, that "it was conceived in sin and 
brought forth in iniquity, that wrong attended at its birth, and that 
fraud stood sponsor at its christening, imposing upon the corporate 
child a name to which it was not entitled, and which it had no right to 
bear." Kathreiner's Malzkaffee Fabriken Mit Beschraenkter Haf- 
tung v. Pastor Kneip Medicine Co., 27 C. C. A. 351, 82 Fed. 321. 
The original Connecticut corporation had builded up a large manu- 
facturing interest. Its goods were of superior quality, and com- 
manded higher priées in the market than the goods of other deal- 
ers. They were universally known to the trade as "Peck Brothers' 
Goods." The name indicated the origin, and was a guaranty of the 
superior excellence of the goods, and was so recognized by ail deal- 
ing in them. The name and désignation was a property right be- 
longing to, and a valuable asset of, the original Connecticut corpora- 
tion. Its fmancial embarrassment caused no suspension of its man- 
ufacture or trade. That was continued by the receivers appointed 
under the bill filed manifestly for the purposes of reorganization. 
The défendant Oliver D. Peck was at the time the vice président of 
the Connecticut corporation, and boùnd by his duty to abstain from 
injuring its good will and trade name. So, likewise, were the de- 
fendants Albert D. Sanders and William A. Ratcliffe thus obligated. 
Each of them was a stockholder in the Connecticut corporation ; the 
former the manager, and afterwards the receiver, of its Chicago 
brandi, and the ïatter its principal salesman. So long as they oc- 
cupied those relations of trust, they were bound in honor to re- 
frain from acts detrimental to the company, and which would under- 
mine its business and afïect the value of its trade-name. Mr. Cogh- 
lan, one of the incorporators of the Chicago company, was the 
counsel of the Connecticut company for its Chicago branch, and 
was one of its counsel in the receivership proceedings in the North- 
ern district Of Illinois; and while that confidential relation con- 
tmued he also was bound by ordinary professional ethics to take 
no part in a proceeding which must necessarily prove injurious to 
his client. Pending the proceedings for reorganization, and before 
it was known whether the corporation would be reorganized, or its 
property and assets disposed of to others, Coghlan, with two com- 
parons, proposed to form a corporation under the title "Peck Bros. 
Co." to carry on a like business, and, as events hâve proven, within 
the territory occupied by his client. Peck, William A. Ratcliffe, and 
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Coghlan were three of the four subscribers to the stock of that 
company, and were three of its five directors. They assumed a 
name to which they had no warrant of right. There were no broth- 
ers Peck interested in this new enterprise. There was but one Peck. 
The name assumed was itself a falsehood, and we must believe that 
it was so assumed for a purpose. The fact of the proposed in- 
corporation was by thèse parties either designedly concealed from, 
or was not made known to, the officers or the Eastern receivers of 
the Connecticut corporation; but the fact that such incorporation 
was proposed incidentally came to the knowledge of the Connecticut 
receivers, and as early as August 8th they wired to the défendant 
Sanders, who manifestly was not unfriendly to the proposed cor- 
poration, objecting to the title of the new company, and directing 
him to avoid recognizing it in any way. This was nearly two weeks 
before the incorporators met to elect a board of directors. On Au- 
gust I4th the Connecticut receiver addressed a letter to the défend- 
ant William A. Ratclifïe, likewise protesting against the use of the 
name to the injury of the Connecticut corporation. So that they 
proceeded with this incorporation, assuming a name to which they 
had no right, with knowledge that they who were then in charge, 
as officers of the court, of the rights of the stockholders of the 
Connecticut corporation, protested against the assumption of the 
name. Hère, therefore, was no mère mistaken action, but a de- 
liberate assumption of a name which, as we think, the corporation 
had no right to bear. We need not stop to inquire too curiously 
with respect to the real part played by the défendant Albert D. San- 
ders in this transaction. That he was knowing to it ail cannot be 
doubted. He and his codefendants, it is true, deny ail conspiracy 
to defraud; but they content themselves with mère déniai. Having 
submitted to answer, they should hâve answered fully. In view 
of the allégations of the bill, it was incumbent upon ail of the de- 
fendants having knowledge to hâve informed the court whether 
Coghlan's subscription was for himself or for others, or in part for 
himself and in part for others ; whether his own money paid for 
his subscription to the stock, or whether it was in whole or in part 
paid for by others, and by whom. The fact that the défendant Al- 
bert D. Sanders was the gênerai manager of the Chicago branch, 
and that within a few months after the incorporation, and while still 
receiver, he was, either as gênerai manager or in some responsible 
position, aiding in the management of the affairs of the new cor- 
poration, made it incumbent upon him not merely to deny without 
explanation, but to fully explain, especially in view of the fact that 
it is concedad that he is now a stockholder and officer of the new 
corporation. But no word of explanation cornes. They refrain from 
thus speaking by their answer. They refrain from testifying upon 
the hearing. Upon this whole business, and with respect to their 
connection with it, the défendants are as silent as the sphinx. We 
cannot but believe that the corporation was formed with a view to 
obtain, rightfully or wrongfully, the good will and trade-name of the 
Connecticut business. Indeed, the answer asserts that the company 
was formed "to buy the assets and good will of the insolvent con- 
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cern," and "for the purpose of taking off the hands of the receiver 
the assets and good will of the Western branch." This affirmative 
allégation required of them proof of the fact, but that évidence is 
not forthcoming. If, however, the allégations of the answer were 
true, while it might acquit the défendants of "original sin," the wrong- 
ful assumption of the name and the prosecution of the business 
thereunder would, as against the lawful proprietors of the name and 
business conducted under it, render the enterprise illégal. The new 
corporation did not acquire any right or title to the trade-name 
or the good will of the Connecticut business. The receivers decïined 
absolutely to deal with the Chicago parties upon any such pos- 
tulate, and instructed the défendant Sanders, if that were insisted 
upon, to "call the deal off." The order of sale by the circuit court 
of the United States for the Northern district of Illinois carefully 
omits any inclusion of the trade-name or good will, and ail that 
the défendant corporation acquired by the sale was the stock of 
goods at Chicago. There is hère either original wrongful intent, 
or, if the design were originally honest, it became wrongful upon 
failure to acquire by purchase the business and trade-name. 

Tt is now so well settled, both by the décisions of the suprême 
court and of this court, that the wrongful use of one's own name 
to the injury of another, which results in the palming off upon the 
public his goods as the goods of that other, will be restrained, that 
it is not needful to review the authorities. We need only refer to 
a few: Elgin Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665, 
675, 21 Sup. Ct. 270, 45 L. Ed. 365; Meyer v. Medicine Co., 7 C. 
C. A. 558, 58 Fed. 884, 18 U. S. App. 372; Pillsbury v. Flour Mills 
Co., 24 U. S. App. 395, 12 C. C. A. 432, 64 Fed. 841 ; Stuart v. 
Stewart Co., 33 C. C. A. 480, 91 Fed. 243. See, also, Tussaud v. 
Tussaud, 44 Ch. Div. 678. While one may hâve the right to use 
his own name honestly in his own business, for the purpose of ad- 
vertising he cannot resort to any artifice or do any act calculated 
to mislead the public as to the identity of the business, firm, or 
establishment, or the article produced, and thus work injury beyond 
that which results from mère similarity of names. Chemical Co. 
v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247. Hère the 
artifice consisted not in using one's own name, but in assuming 
falsely the name "Peck Bros.," there being no brothers of that name 
in the incorporation. The name, manifestly, was thus assumed for 
the purpose of obtaining the good will of the established business 
of the Connecticut corporation, resulting, failing the acquirement 
by purchase of the business, goûd will, and trade-name, in fraud 
upon the public, and injury to the legitimate proprietors of the busi- 
ness and trade-name. 

The stockholders of the original Connecticut corporation "Peck 
Brothers & Co.," including the défendants Peck, Sanders, and William 
A. Ratcliffe, reorganized under the corporate name of "The Peck 
Brothers & Company," and, under the proceedings in the Connecticut 
court, acquired the business, good will, and trade-name of the old cor- 
poration. Beyond question, the right to the trade-name passed by the 
proceedings to the complainant corporation. Kidd v. Johnson, 100 
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U. S. 617, 25 L. Ed. 769; Chemical Co. v. Meyer, 139 U. S. 547» Ix 
Sup. Ct. 625, 35 h- Ed. 247; Nervine Co. v. Richmond, 159 U. S. 
302, 16 Sup. Ct. 30, 40 L. Ed. 155; Sarrazin v. Tobacco Co., 35 
C. C. A. 496, 93 Fed. 624, 46 L. R. A. 541 ; LePage Co. v. Russia 
Cernent Co., 2 C. C. A. 555, 51 Fed. 941, 17 L. R. A. 354; Bank of 
Tomah v. Warren, 94 Wis. 151, 68 N. W. 549; Warren v. Warren 
Thread Co., 134 Mass. 247. 

It is objected, however, that equity cannot extend its préventive 
arm to stay this wrong, because the défendant acquired the right 
to be a corporation from the state of Illinois, and that its name was 
given to it by the state, and that, since a foreign corporation can 
prosecute business in a state only by com'ity, it cannot obtain an 
injunction from a fédéral court against the formation of a domestic 
corporation bearing the same name. In support of this contention, 
thus broadly stated, reliance is placed upon the case of Hazelton 
Boiler Co. v. Hazelton Tripod Boiler Co., 142 111. 494, 30 N. E. 
339. In that case, in the year 1881, one Hazelton, having invented 
certain improvements in steam boilers, joined with one Kennedy 
in the business of manufacturing and selling boilers containing such 
inventions, both of them being then résidents of the city of New 
York. The business was conducted under the name of Hazelton 
Boiler Co. ; and on July 10, 1884, Hazelton assigned his interest 
in the entire business, including three patents with ail reissues and 
extensions thereof, or improvements in relation thereto, and ail in- 
ventions which he might thereafter make in relation to steam boil- 
ers, to the father of his partner. On June 23, 1888, the business 
having in the meantime been actively carried on by Kennedy and 
his brother, a corporation was organized by the three Kennedys, un- 
der the laws of the state of New York, under the name of the Hazel- 
ton Boiler Co. In February, 1888, Hazelton organized a corpora- 
tion under the laws of the state of Illinois, under the name of Hazel- 
ton Tripod Boiler Co., to manufacture and sell tripod boilers of the 
same character as those invented by him the patents for which he 
had sold to the Kennedys, except some minor changes in the struc- 
ture of them. The statement of the case asserts the following : 

"Neither the complainant nor the défendant corporation has ever been 
engaged In the business of disposing of its steam boilers by placing the 
same upon the market; both having conflned themselves to dealings directly 
with customers purchasing for their own use, and not for sale, the sales 
by each corporation being ail made upon orders of customers addressed to 
it directly in New York or Chicago, as the case happened to be; and neither 
kept any depository, warehouse, or sales room for the disposition of its 
engines, except at its home office." 

The court held that there were two obstacles to recovery by the 
complainant, which were insuperable : The first, "that the complain* 
ant is a junior corporation seeking to contest with a senior corpora- 
tion the right of the latter to the use of its corporate name"; the 
second, that a foreign corporation sought to contest with a do- 
mestic corporation the right of the latter to the corporate name 
given by the sovereignty which created it. Upon thèse propositions 
the court held that, as the incorporation of the défendant antedated 
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that of the complainant by nearly four months, if there was any in- 
fringement, the complainant, and not the défendant, was the ag- 
gressor; overlooking, as it seems to us, the fact that if Hazelton, 
as was claimed, had by the transfer to Kennedy several years be- 
fore of the assets of the business transferred also the right to use 
his name in connection with the manufacture of boilers, he could 
not rightfully, under any guise or pretense, either individually or 
by imposing that name upon a corporation, use it in connection 
with the same business, if thereby the public was imposed upon by 
reason of the confusion of goods naturally resulting from such use. 
It may be that the court supposed that the facts above stated with 
référence to the conduct of the business prevented such confusion. 
The court also seemed to hâve overlooked the fact that the New 
York corporation was composed of the Kennedys, and was merely 
successor to them in the business, and possessed ail the rights which 
they had thereto, including trade-names. Upon the second propo- 
sition the court remarked : 

"But the complainant is In the attitude of a foreign corporation coming 
lnto thls state and seeking to contest the rlght to the use of a corporate 
name whlch thls state, In furtherance of Its own public pollcy, and In the 
exercise of lts own eoverelgnty, has seen fit to bestow upon one of its own 
corporations. For such a purpose a foreign corporation can hâve no stand- 
ing In our courts. Such corporations do not corne lnto this state as a matter 
of légal rlght, but only by comlty, and they cannot be permitted to corne 
for the purpose of asserting rights in contravention of our laws or public 
pollcy. It 1s compétent for this state, whenever it sees fit to do so, to debar 
any or ail foreign corporations from doing business hère, and whatever it 
may do by way of charterlng. corporations of its own cannot be called in 
question by corporations which are hère only by a specles of légal suf- 
ferance." 

We are compelled, with déférence, to differ with the learned court, 
if it intended to hold that incorporation under the laws of the state 
of Illinois protects one from the conséquences of his own wrong. 
In a certain limited sensé the sovereignty of the state had confer- 
red the name. There is, however, in the term "sovereignty," no 
magie to conjure by. It can confer upon individuals no right to 
perpetrate wrong. Nor do we think that the sovereignty of the 
state of Illinois sought to do that. It has a gênerai law of incor- 
poration, by which any body of men combining for the purpose of 
business may incorporate under any name they may sélect. The 
name is not imposed by the law, but is chosen by the incorporators. 
With that sélection the sovereignty of the state has nothing to do. 
The act of sovereignty allowing incorporation is permissive, not 
mandatory. It sanctions the act of incorporation under the name 
and for the business proposed, if that name and that business be 
otherwise lawful. The sovereign by the act of incorporation ad- 
judges neîther the legality of the business proposed, nor of the name 
assumed. That is matter for judicial détermination by a court hav- 
ing jurisdiction of the subject when the legality of the business or of 
the name is called in question. If one may not use the name im- 
posed upon him in invitum so that it shall work wrong to another, 
by what tbken may he become incorporated under a name selected 
by himself to efrect like wrong? And how is the sovereignty of 
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a great state impugned by the déniai to incorporators of a right to 
perpetrate such a wrong? Is it possible that a sovereignty of a 
state can be thus invoked to perpetrate a fraud? If it may be, then 
indeed will that sovereignty stand for oppression, and not for jus- 
tice. Then could one who, in connection with a business to which 
his name had been attached and had given value to it, having dis- 
posed of the right to use that name to another, and so by the law 
prohibited from using it in connection with a like business under cir- 
cumstances that would work a fraud, be enabled to efïect the fraud 
by simply becoming incorporated under that name under the sov- 
ereignty of the state of Illinois. We cannot bend our judgment to 
the conclusion that a sovereign state designed thus to confer im- 
munity for wrong. The court, in a review of the évidence, further 
held that the trade-name and good will of the business were, as a 
matter of fact, not transferred by an assignment which merely trans- 
ferred the right of the vendor to the business, "its assets, profits, 
and émoluments," and that the negotiations for a sale did not com- 
prehend such transfer. Whetber this légal conclusion be correct, 
we need not inquire ; but the fact seems to hâve had influence, for 
the court seeks to distinguish the case then in hand from its dé- 
cision in Frazer v. Frazer Lubricator Co., 121 111. 147, 13 N. E. 
639, 2 Am. St. Rep. 73, in which that court held that one selling 
out an established business, and with it his own name to be used 
in connection with the business, cannot afterwards assume it in car- 
rying on a like business ; and this upon the ground that the instru- 
ment of transfer in that case expressly authorized the vendee to use 
the name as a tràde-mark, or as indicating the material or product 
theretofore manufactured by the vendor, and conferred upon the 
vendee the exclusive authority to use his name for such purpose. 
The court seems to hâve been also influenced by the fact that as 
the boilers were made for use by those ordering them, and were not 
upon the market for sale, there could be but little, if any, confusion 
or improper interférence. If that fact be potential, it is unavail- 
ing in the case in hand. Hère the défendants reach out into the 
markets of the East, and persistently and deliberately place goods 
of their manufacture upon the market, selling them under such 
guise that experienced dealers are imposed upon. With respect to 
the déniai by the suprême court of Illinois of the right of a foreign 
corporation to contest in the courts of that state the right of a 
domestic corporation to the corporate name given it by the state 
in its articles of incorporation, even if that name be selected in fraud 
and be used to perpetrate a wrong, we are not concerned. The state 
of Illinois has the undoubted right to regulate its own courts in 
its own way, and, if it so will, to turn a deaf ear to a demand for jus- 
tice. A fédéral court, however, is organized in part to listen to 
complaints of citizens and corporations of one state against citi- 
zens or corporations of another state, and its doors may not be 
closed by any ruling of a state tribunal. We study the décisions 
of the highest court of a state with respectful déférence, but cannot 
be concluded thereby in such a case as the présent one, when the 
ruling invoked, in our judgment, works a grievous wrong. We can- 
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not follow the décision in the Hazelton Case. The doctrine of the 
Illinois court, as we conceive, is not in accord with the décisions 
of the fédéral and of other state courts. Celluloïd Mfg. Co. v. Cel- 
lonite Mfg. Co. (C. C.) 32 Fed. 94; Rogers Cô. v. Rogers Mfg. Co., 
17 C. C. A. 576, 70 Fed. 1017; Publishing Co. v. Dobbinson (C. 
C.) 72 Fed. 603; Higgins Co. v. Higgins Soap Co., 144 N. Y. 462, 
39 N. E. 490, 27 L. R. A. 42, 43 Am. St. Rep. 769 ; Holmes, Booth & 
Hayden v. Holmes & Atwood Mfg. Co., 37 Conn. 278, 293, 9 Am. 
Rep. 324. In the first of thèse cases Mr. Justice Bradley, of the 
suprême court of the United States, observed: 

"As to the Imitation of the complalnanfs name, the fact that both are 
corporate names ls of no conséquence In thls connection. They are the busi- 
ness naines by which the parties are known, and are to be dealt wlth pre- 
cisely as if they were the names of piivate flrnis or partnershlps. The dé- 
fendants name was of Its own chooslng, and, If an unlawful imitation of 
the complalnanfs, ls subjëct to the same raies of law as lf it were the 
name of an unlncorporated flrm or company. It is not identlcal with the 
complalnanfs name. That would be too gross an invasion of the complaln- 
anfs right. Slmilarity, not identity, is the usual recourse when one party 
seeks to benefît himself by the good name of another." 

The whole contention is well summed up by Mr. Hopkins in his 
récent work upon Unfair Trade : 

"Where the défendant ls a corporation whose corporate name lncludes a 
proper name, and was selected by lts lncorporators with the intent and for 
the purpose of decelvlng the public lnto the belief that lts goods are the 
goods of the plaintiff, such frauds will, of course, be enjolned." Hopk. Un- 
fair Trade, 108. 

Hère the right to the name belongs to the complainant by virtue 
of the sale of the right to that name under the proceedings in Con- 
necticut. The stockholders of the original corporation, including 
three of thèse défendants, are stockholders of the complainant com- 
pany. The proceeding was a mère reorganization, and the complain- 
ant succeeded to ail the rights of the old company, and to the éq- 
uitable rights of the stockholders representing that company. The 
court below denied relief because the défendant company was in- 
corporated two years prior to the incorporation of the complainant, 
overlooking the fact that the complainant corporation does not claim 
by virtue of its incorporation, but in right of the first corporation 
and its stockholders to the name it had acquired in the business. 
The right does not spring from the incorporation, but from the trans- 
fer of the trade-name and good will. The status of the complainant 
is precisely the same asthough the original Connecticut corporation, 
contintlihg to exist and to prosecute business, was the party hère 
complaining of the wrong. The assumption of the name "Peck 
Bros. Cô." was of itself the utterance of a falsehood, for there were 
no brothers Peck interested in the incorporation. The name as- 
sumed was voluntarily selected, and, as we must believe, for the 
purpose of appropriating the good will and trade-name of another. 
If not originally so designed, it is clear that, upon failure to procure 
the right by purchase, the name was afterwards used for the pur- 
pose of misleading the public, and appropriating to itself, without 
right, the valnable trade-name of another. That wrong has béen 
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efïected. Further wrong should be prevented. The remedy, if the 
défendants be honest, is simple. They hâve but, under the law, to 
change the name which they selected, and which has wrought the 
injury. In any event, they should be enjoined from further perpétra- 
tion of the wrong. 

The decree is reversed, and the cause remanded, with a direction 
to the court below to decree for the complainant in accordance with 
the prayer of the bill. 
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(Circuit Court of Appeals, Fifth Circuit January 10, 1902.) 
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Appeai— Rbview— Action Tribd to Court. 

Where a Jury is waived by stipulation in an action at law In the 
Circuit court, and no exception is taken to any ruling inade during the 
trial, the only exceptions being to the flndings and conclusion of law, 
and the refusai to flnd conclusions of law as requested, the ouiy ques- 
tion reyiewable in the appellate court is whether the judginent Is war- 
ranted by the pleadings and the flndings of fact. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

M. L. Malevinski, John Lovejoy and Alex. Sampson, for plaintiff 
in error. 

D. Edw. Gréer, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In this case a trial by jury was waived in writing, 
and the case was tried by the judge. In the progress of the trial no 
rulings of the trial judge appear to hâve been excepted to. The bill 
of exceptions found in the record merely shows that the plaintiff 
below excepted to ail the conclusions of fact and law as found by the 
judge, and also excepted to the refusai of the court to find conclusions 
of law. as requested. See City of Key West v. Baer, 13 C. C. A. 572, 
66 Fed. 440. Under this state of the record, the only question for 
us to consider on this writ is whether the pleadings and the flndings 
of fact thereunder warranted the judgment rendered in the trial 
court, and of this we hâve no doubt. 

The judgment of the circuit court is afnrmed. 

1 Kehearing denied March 15, 1902. 
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HARDING v. HART et al.* 
(Circuit Court of Appeals, Seventh Circuit January 7, 1902.) 

No. 438. 

1. APPEAL— REVIEW — FlNDINGS OF FACT. 

Findings of fact made by the trial court in a suit in equity on con- 
flicting évidence, while not absolutely conclusive upon an appellate 
court, are very persuasive, and will not be disturbed except on a very 
satisfactory showing. 

8. COBPORATIONS — INSOLVENCV — llNLAWFUL PREFERENCE OF OfFICER. 

A flnding in a creditors' suit against an insolvent Insurance company 
and its former président and director that a transfer <;f securities by 
the company to the président on a settlement between them was made 
after the company had become insolvent, and was void as against other 
creditors as an unlawful préférence, held sustained by the évidence. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

George F. Harding and William J. Ammen, for appellant. 
Frédéric Ullmann, for appellees. 

Before BROWN, Circuit Justice, WOODS, Circuit Judge, and 
BUNN, District Judge. 

PER CURIAM. This cause was heard in this court at the June 
term for 190Q, before Mr. Justice BROWN, one of the Justices of the 
Suprême Court, WOODS, Circuit Judge, and BUNN, District Judge. 
The case is an elaborate one, the testimony being very voluminous 
and filling many volumes. This, and the circumstance that Mr. Justice 
BROWN, since the hearing of the case, has been very steadily and 
laboriously occupied with work in the suprême court, has caused 
some delay in the décision of the case. The cause was begun in the 
United States circuit court for the Northern district of Illinois by a 
bill in equity filed on May 5, 1876, and has been pending in that court 
and in this for over a quarter of a century ; thus rivaling in point of 
duration some of the most celebrated chancery cases existing either 
in fact or in fiction. The bill was a creditors' bill charging that the 
défendant Harding, who had been intimately connected with the 
Globe Insurance Company as director, stockholder, and président, 
had in his hands a large amount of assets and securities, aggregating 
over $100,000, belonging to the insurance company, which ought in 
equity to be applied in satisfaction of the company's debts. The bill 
sought a discovery, and the défendants were required to disclose 
what assets they had, if any, and the circumstances under which they 
received the same, with a view to the application of such assets to 
the payment of the gênerai creditors of the company. The défend- 
ant Harding answered, setting forth the securities that he had taken 
from the company, and the circumstances under which he received 
them ; and the principal contention in the case has been whether he 
could rightfully hold thèse securities as against the rights of the 

■£ Rehearing denied Fobrunr.v 27, 1002. 
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gênerai creditors. One of the principal contentions related to the 
time when the company became insolvent, as bearing on the ques- 
tion of Harding's right to a préférence over other creditors to the 
securities in his hands. The court below found upon thèse ques- 
tions, in a very elaborate opinion filed in Mardi, 1882, — six years 
after the commencement of the suit, — in favor of the complainants. 
The cause was referred to Henry W. Bishop, as master in chancery, 
and a great mass of testimony taken, which consumed many years 
in the taking, and was filed in court on May 30, 18S0, upon which the 
cause came on to a hearing before Judge Dyer holding the circuit 
court, and after hearing was held by him until February 14, 1882 
(113 Fed. 307), when an opinion was filed by him after long and 
elaborate considération of the case, finding the facts and conclusions 
of law in favor of the complainants and against the défendant Hard- 
ing. Judge Dyer states in an examination had before the circuit 
court held by Judge Grosscup in February, 1898, in his testimony 
relating to some proceedings in the case had before him, that he 
spent two months of hard work upon the case after the hearing was 
had. This may well be believed from the great mass of évidence in 
the case, the nature and importance of the issues involved, and the 
évident thoughtfulness and care with which the opinion was pre- 
pared. Upon the filing of the opinion an interlocutory decree was 
entered in favor of the complainants and against the défendant Hard- 
ing to the effect that the settlements between the défendant the Globe 
Insurance Company and the défendant George F. Harding, made in 
the year 1875, by virtue of which said défendant Harding obtained 
possession of and claimed title to the securities hereinafter described, 
be, and the same hereby are, adjudged and decreed invalid and voici 
to the extent of the valid claims of other bona fide creditors of said 
défendant the Globe Insurance Company, and the said settlements are 
so decreed and adjudged invalid and void as aforesaid, not only in 
so far as the same embraced the interest of said défendant Harding 
in the "preferred debt," so called, amounting to the sum of $116,- 
840.50, but also to the extent of the cash advances of said défendant 
Harding, amounting to the sum of $47,743.52 ; and the said de- 
fendant Harding is hereby ordered, adjudged, and decreed to ac- 
count for the value of the said securities. The cause was thereupon 
referred to the master to ascertain the value of the securities in Mr. 
Harding's hands properly subject to the claim of the gênerai credit- 
ors. A motion for a rehearing was made by the défendant Harding, 
and considered by the court, Judge Dyer still presiding, and in the 
décision overruling the motion the court says : 

"Slnee the rehearing has been urged In behalf of défendant Harding with 
great earnestness, and in view of the importance of the questions involved, 
the court has taken occasion, not only to consider the particular question 
argued upon the rehearing (which related to the time the company became 
ins: lvent), but to go anew over the case, and is unable to take any other 
view than that which was announced in its former opinion, and its judg- 
ment is that the cause should proceed upon the basis of that opinion." 

After a careful examination of the case and of the many assign- 
ments of error, this court concurs with this view. The cause was 
118 F.— 20 
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carefully and elaborately tried, was held under considération by the 
court for nearly two years, and the opinion of the court below is so 
full and satisfactory that we are content to affirm the decree upon 
that opinion contained in the record. We do not find that the opin- 
ion, which covers some 52 closely-printed pages in the record, has 
ever been published, as it well deserves to be, and no doubt will be. 1 
The questions were mainly questions of fact depending upon the 
évidence, and, while the findings upon the facts by the court below 
are not absolutely conclusive and binding upon this court, they are, 
in a case like this, very persuasive, and not to be disturbed except 
upon very satisfactory showing. Upon the coming in of the master's 
final report the case was argued before the circuit court, Judge Gross- 
cup presiding, after Judge Dyer had, to the regret of ail, retired from 
the bench. In that Opinion Judge Grosscup says : 

"Much of 'the argument of défendant and hls counsel has been devoted to 
the proposition that the interlocutory decree heretofore entered by Judge 
Dyer was mistaken in fact In this: that the Insurance company was not at 
the time then found in reality insolvent. It is claimed that events coming 
to consummation since the entry of that order disprove this finding. I do 
not feel at liberty to disregard that order, or to take up the question again 
as to whether the company was at the time insolvent, and hâve not pursued 
as carefully as if the question were before me de novo this spécifie inquiry." 

It is proper to say that this court has considered that question, 
and finds no reason to disturb or question the correetness of the 
finding and conclusion of the court below upon that question. Al- 
though the assignments of error are numerous, being 121 in number, 
we hâve been unable to find any substantial error in the record which 
should suffice to affect the decree of the court. The cause was kept 
in the circuit court upon various motions and références until the 
final order *was rnade by Judge Grosscup on February 28, 1899, 
upon the filing of which an appeal was taken by the défendant 
Hardïng, but the case was not heard in this court until the June 
session of 1900. 

It may be proper to say that though WOODS, Circuit Judge, who 
participâtëd, in thé hearing of the case, died in July, 1901, before this 
mémorandum of opinion was prepared, he concurred in the décision, 

The deqree of the circuit court is affïrmed. 

1 Silice published In 113 Fed. 307. 
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HART et al. v. GLOBE INS. CO. et al 
(Circuit Court, N. D. Illinois. February 14, 18S2.)i 

1. JUDGMENTS— PflRSONS CONCLUDED — CREDITORS* SUITS. 

Judgment creditors of an insolvent Insurance company flled a cred- 
itors' bill in the fédéral court against the company and one H., a former 
officer and director of the company, to set aside a transfer of securities 
from the company to H. as constituting an illégal préférence, and in 
8uch suit a receiver was appointed for the company, to wliom it con- 
veyed its property. Two days prior to the commencement of sueh suit 
a similar suit was instituted in a state court by a simple contract créd- 
iter against substantially the same défendants, over whom the state 
court obtained priority of jurisdiction. Subséquent to the appointment 
of the receiver by the fédéral court, H. filed a cross bill in the state 
court, upon which, on 0nal hearing, the court adjudged the validity of 
the transaction by which the company transferred the securities to him, 
determined the amount due him from the company, and ordered a sale 
of the securities to pay the same. Prior to such decree the company 
had been adjudged a bankrupt, the receiver had been elected assignée, 
and had Joined as a co-complainant in the suit in the fédéral court, and 
H. had also filed a similar cross bill therein. Held, that the decree of 
the state court was not a bar to the further prosecution of the suit in 
the fédéral court; neither the original complainants therein, nor the as- 
signée, nor any représentative of the gênerai creditors of the company 
having been made parties to the cross bill upon which such decree was 
based. 
8. Corporations — Insolvency — Illégal Préférence of Opficer. 

Défendant purchased from two of the officers and directors of an In- 
surance company stock of the company to the amount of $75,000, and 
by an arrangement made at the same time the sellers advanced tlie 
amount received for the stock and défendant a substantially equal 
amount as a loan to the company to make good its impaîred capital, and 
place it in a condition to continue its business. The advances were ac- 
cepted under an agreement embodied in a resolution of the board of 
directors providing that the advances, which consisted of cash and secu- 
rities, should be held as assets of the company, and subject to its debts, 
but should be returned or repaid, with interest, when the company 
should be in a position to justify lt. Défendant became président and 
a director of the company. A year later, when the company was in fact 
insolvent. défendant resold bis stock to the persons from whom he 
bought it, receiving in payment an assignment of the identical cash and 
securities which he had paid therefor, and which had been advanced 
to the company. Subsequentiy, and while défendant was still président 
and a director, negotiations were entered into between him and the com- 
pany, which resulted, either prior to or just after his retirement, in a 
settlement of his entire claim against the company on account of the 
advances so made and others, and the transfer to him by the company 
of securities amounting to about $200,000, either absolutely or as collat- 
éral to the company's note, through which he afterwards obtained title 
thereto. Helâ, that the advances having been expressly made and ac- 
cepted as assets of the company, subject primarily to Its outslde ln- 
debtedness, the attempted repayment of such advances in the insolvent 
condition of the company and under the circumstances shown was void 
as against other creditors, and that défendant was accountable to such 
creditors for the value of the securities so transferred to him. 
S. Same— Rescission op Contract foîï Fraud— Lâches. 

The transaction by which défendant became a purchaser of the stock, 
and agreed to make advances to the company, having been expressly 

» This case has not been heretofore reported, and is now published in this 
séries, so as to include therein ail cireuit and district court cases which hâve 
been inadvertently omltted from the Fédéral Reporter or the Fédéral Cases. 
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entered Into by the sellers as individuals, and not on behalf of the Com- 
pany, whJch was not the owper of the stock sold, any fraud or niisrep- 
resentation on their part was not available by défendant to entitle him 
to rescind the contract as agalnst the Company, even If he had season- 
ably asserted hls claim to such right; and for still stronger reason he 
could not assert lt, after the company's insolvency, to the préjudice of 
its creditors, and after he had actively participated in the conduct of Ita 
affaire as président for a year. 

In Equity. Creditors' suit against the Globe Insurance Com- 
pany and George F. Harding. 

Frederick Ullman and D. J. Schuyler, for complainants. 
Lyman Trumbull and Geo. F. Harding, for défendant Harding. 

The Parties. 

DYER, District Judge. This is a creditors' bill, filed originally 
by Cyrithia C. Hart and John S. Hart against the Globe Insur- 
ance Company, George F. Harding, the Firemen's Insurance Com- 
pany, and V. A. Turpin. The bill was filed May 5, 1876, and on 
or about the 13t.l1 day of May of that year the Erie & Western 
Transportation Company intervened, and by order of court became 
a party complainant to the bill. On the ç)th day of May, 1876, 
Robert E. Jenkins was appointed receiver of the insurance Com- 
pany, and on that day filed his bond, and on the I2th day of May the 
company executed to him a conveyance of ail its property and prop- 
erty rights and interests, Subsequently the insurance company was 
adjudicated a bankrupt, and Jenkins was elected assignée, and on 
the i5th dayof July, 1878, as such assignée, he was made a co- 
complainant in this suit with the Harts and with the transportation 
company. . On the Sth day of January, 1877, by stipulation of the 
parties on file, the bill was dismissed as to the Firemen's Insurance 
Company. It was stated on the argument, and not denied, that 
the bill had been also dismissed as to Turpin, and it is understood 
that the insurance company and Harding are now the sole de- 
fendants. 

The Pleadings. 

The bill allèges the recovery of a judgment by Cynthia C. Hart 
against the Globe Insurance Company on the 4th day of May, 1876, 
for the sum of $1,028.15, and also the joint recovery of a further 
judgment by Cynthia C. and John S. Hart against the insurance 
company for the sum of $1,026.65; and that on the day last named 
exécutions were issued upon thèse judgments, which were, on the 
5th day of May, 1876, returned nulla bona. The bill then charges 
as to the défendant Harding, on information and belief, that he 
has in his hands or under his control assets and securities of some 
nature or description belonging to the insurance company, or in 
which the company has some légal or équitable interest, which ought 
to be applied to the complainants' demands, and discovery is claimed 
and asked. The prayer of the bill, among other things, is that a 
receiver of the company may be appointed, and that Harding be 
decreed to account for the property of the company in his hands, 
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and turn the same over to the receiver for satisfaction of complain- 
ants' judgments. On the 9th day of May, 1876, the défendant Hard- 
ing answered the bill, and on the I5th day of February, 1877, filed 
an amended and supplemental answer. On the same ç>th day of 
May, the Globe Insurance Company and the Firemen's Insurance 
Company also separately answered, but the issues to be hère de- 
termined arise wholly upon the answers of the défendant Harding 
to the complainants' bill. Some time after this suit wasbegun, the 
défendant Harding filed a cross bill in the nature of a bill of inter- 
pleader against the insurance company, Robert E. Jenkins, one A. 
F. Fawsett, and the complainants herein, alleging that he (Harding) 
had in his hands and claimed to own as his own property some 
notes, amounting to over $40,000, signed by the South Chicago 
Land & Building Association, and secured by a trust deed or mort- 
gage on property in this county; that said notes and mortgage 
were claimed by said Jenkins and by said Fawsett; that Fawsett 
had commenced a suit in trover for the value thereof against Hard- 
ing; and he prayed that they might be decreed to interplead con- 
cerning the same It appears, however, that Jenkins has filed a 
disclaimer of ail interest in said notes, and, as between Fawsett 
and Harding, the matter has been settled in Harding's favor (at 
least so far as this suit is concerned) by a trial of the trover suit, 
so that this cross bill is now out of the case. 

Statement of Facts of Case. 

There is, perhaps greater difficulty in determining what are the 
précise facts of this case in some of its branches than in determining 
correctly the principles of law applicable to the facts. The conten- 
tion of the parties is of more than usual magnitude, and the court 
has therefore not been unmindful of the necessity of thoroughly 
searching the case in ail its complicated détails, to the end that 
correct conclusions might be reached upon the material issues in- 
volved. The testimony is very voluminous, but portions of it are 
found to be quite irrelevant, since certain of the issues originally 
involved hâve ceased to be the subject-matter of contest. Upon 
the argument the accuracy of the printed abstract of the testimony 
furnished to the court was much questioned by counsel on both 
sides, and the court has therefore felt it to be its duty to carefully 
read and examine the entire mass of original testimony as it came 
from the hands of the master, and as the resuit of such examina- 
tion the material and important facts of the case are found to be 
as follows: 

In July, 1874, and for several years prior thereto, the Globe In- 
surance Company was and had been engaged in the business of fire in- 
surance in the city of Chicago. George K. Clark was then the 
président and Sidney P. Walker was the secretary of the corpora- 
tion. On account of very heavy losses sustained by what is known 
as the fire of July 14, 1874, the capital of the company became 
impaired. This impairment was undoubtedly more serious than 
some of the parties to the transactions about to be narrated then 
supposed. In order to restore the company to a sound condition, 
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Clark and Walker set on foot measures to obtain additional capital, 
and to that end opened negotiations with Harding, McCoy & Pratt, 
a law firm in Chicago, with a view to enlisting them in the enter- 
prise. A trial balance of the Company was exhibited to th'ose par- 
ties, or some of them, for the purpose of enabling them to déter- 
mine whether the purchase of stock would be a good investment. 
There is sortie conflict in the évidence upon the question of the 
extent to winch the défendant George F. Harding examined this 
trial balance and investigated the affairs of the company at this 
time. To some extent, undoubtedly, he examined the statements 
exhibited to him, though the circumstances of the transaction tend 
quite strongly to show that the principal examination, so far as 
any was made, was left to Mr. Pratt. I do not, however, deem 
this very material. Whatever the facts may be in that regard, the 
negotiations between the parties resulted in a contract between 
Harding, McCoy & Pratt of the one part and Clark and Walker 
of the other, dated July 28, 1874, by which the parties formed a 
copartnership so far as related to their contemplated interests in 
the company, and which in its material parts was as follows : 

First. Clark and Walker agreed to sell to Harding, McCoy & 
Pratt $75,000 of the stock of the company at par, and the purchasers 
agreed to pay therefor as follows: $25,000 in cash, $25,000 in real 
estate mortgages, and $25,000 in other sécurities. 

Second. It was agreed that Harding, McCoy & Pratt should hâve 
the right to buy, and Clark and Walker were to aid them in pur- 
chasing, stock on the best possible terms until the interests of the 
respective , ■first ' and second parties in the stock of the company 
should become equal in amount, it being declared in the contract 
that Clark and Walker then held, after selling $75,000 of the stock, 
$1 10,000 of the stock of the company. 

Third. It was further agreed that in case Clark and Walker 
should retain their own stock and give to Harding, McCoy & Pratt 
the stock of, other parties, Harding, McCoy & Pratt should hâve 
the right at any time within one year to demand from Clark and 
Walker an equal amount of their own stock at par, on like terms, 
but not to exceed the sum necessary to equalize the several amounts 
of stock of the several parties to the contract, and that after such 
equalization of stock ail purchases made by either party should be 
shared by them fairly, dividing the stock and paying therefor ac- 
cording to the terms ofsaid purchase. 

Fourth. It was agreed that within, 3Q, days, and before Harding, 
McCoy & Pratt should be obliged to pay more than the cash pay- 
ment of $25,000 upon the stock then purchased, they might name 
and hâve elected three persons as directors pf the company, and 
should hâve the right to name the vice président,, and also the chair- 
man of the executive and finance committee, \vhich should consist 
of the président and vice président of the company and such chair- 
man. 

Fifth. It was further agreed that the several parties to this con- 
tract should unité in the élection of the next and each succeeding 
board of , directors of the company, each party naming one-half of 
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the same, and that, if any odd number shoiild be the number of the 
board, then the additional director for the odd place should be se- 
lected by mutual agreement or the place remain vacant. 

Sixth. It was declared that the object of the contract was to 
make the insurance company a first-class company, and that ail the 
assets, powers, and influence of the company and its several stock- 
holders, as far as represented by the parties thereto, should be 
pledged and used to that end. 

Seventh. That nothing contained in the contract should hâve the 
effect of making the several parties liable for each other as in the 
case of a common copartnership, nor beyond the scope of the con- 
tract ; the intention being that the several interests should be re- 
garded as one for the purpose of management only. 

There are several features of this contract which should be par- 
ticularly noticed; and first it is to be observed that Clark and 
Walker, in making the contract on their part and in selling the 
stock, acted in their individual capacities. Harding, McCoy & Pratt 
dealt with them as individuals, and not in any représentative capacity, 
so far as the purchase of stock in the exécution of the contract 
was concerned. Then it is évident that the parties contemplated 
that Clark and Walker might retain their own stock, and give to 
Harding, McCoy & Pratt the stock of other parties, and, in that 
event, Harding, McCoy & Pratt should hâve certain rights with 
référence to demanding from Clark and Walker at a future time an 
equal amount of their own stock at par, on like terms. Further, 
it was clearly contemplated that a large control over the affairs and 
management of the company should be exercised by Harding, Mc- 
Coy & Pratt. This is évident from the provisions in the contract 
relating to the future élection of directors and officers of the com- 
pany and of the executive and finance committee, and, as will be 
seen hereafter, the subséquent action of the parties carried thèse 
provisions into effect. Lastly, it is observable that, so far as related 
to the interests of the parties in the company, and for purposes of 
management of the corporation, the contract created a copartner- 
ship, and it was the object of the agreement to put the company 
upon a sound basis, and the assets of the company, so far as they 
were represented by the parties to the contract, were pledged to 
that end and purpose. The stock thus contracted to be sold to 
Harding, McCoy & Pratt it is understood had belonged to Fawsett, 
Axtell, and Bowen, three stockholders in the company, who had 
put it in the hands of Clark and Walker to be used by them as the 
interests of the company might require ; and it should hâve been 
previously stated that at a meeting of the directors of the company 
held July 21, 1874, the président was authorized to take such steps 
as he might deem advisable to restore the impairment of stock, and 
to place the company in a position to meet its obligations and main- 
tain its crédit. Under the contract before mentioned there was 
transferred to Harding, McCoy & Pratt stock to the amount of 
$75,000, which was paid for as follows : $25,000 in cash, $30,000 in 
real estate security furnished by McCoy or McCoy and Pratt, and 
■$20,000 in railroad securities furnished by Harding. The last-named 
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securities consistée! of $10,000 of first mortgage bonds of the Chi- 
cago, Burlington & Quincy Railroad Company and $10,000 of first 
mortgage bonds of the Burlington & Missouri River Railroad Com- 
pany. The stock thus paid for was delivered to the purchasers in 
the following proportions : To Harding $30,000, to McCoy $22,500, 
and to Pratt $22,500. This was followed by a meeting of the di- 
rectors of the company held August 1, 1874, at which Harding and 
Pratt were elected directors and members of the executive and 
finance committee to fill vacancies occasioned by résignations ten- 
dered at said meeting. On the 25th day of August, at a meeting 
of the directors held on that day, the résignation of Clark as prési- 
dent of the company was received and accepted, and Mr. Harding 
was elected président. At the same meeting Mr. Clark, on motion 
of Mr. Pratt, was chosen chairman of the executive and finance 
committee. The next step in the proceedings was to remedy the 
impairment of the crédit of the company occasioned by previous 
losses, and on the nth day of September, 1874, at a meeting of the 
reorganized board, Mr. Harding presiding, the following resolutions 
ofïered by Mr. Pratt were adopted: 

"(1) Eesdlved, that this company requires additional assets in order to 
overcome impairment, and to properly, conduct its business. (2) Resolved, 
that this company will, out of its surplus earnings, pay to any person or 
persons who will furnish such assets a dividend of not less than 10 per 
cent, per annum thereon, and also a dividend of a sum equal to the amount 
of interest collected on the securities or assets aforesaid. (3) Resolved, that 
such assets shall be held by this company subject to the payment of ail in- 
debtedness of this c; mpany to policy holders, and that the honor and good 
faith of this company shall be pledged to keep said assets intact, and return 
the same, with the amount of the interest collected thereon, less the amount 
of the dividend paid for said interest to the several persons who shall ad- 
vance the same, exhausting first ail other assets, as well as the individual 
liability of the stockholders, before said assets shall be touched or impaired. 
(4) Resolved, that the amount wanted, the time when wanted, and the period 
for which the assets are wanted, and the return or surrender of the same, 
or other détails of the arrangements for said assets, shall be determined by 
the executive committee. (5) Resolved, that the stockholders of this com- 
pany, in proportion to the amount of stock held by thern, respectively, shall, 
in the first instance, be entltled, and are hereby earnestly requested, to ad- 
vance said assets; and the executive committee are lnstructed to give them 
a préférence, fixing a date within which they shall severally exercise said 
privilège. (G) Resolved, that the secretary advise the several stockh lders 
of the above resolution at once, in order that they may accept, if they désire, 
the olïer in number five above." 

Under the terms of thèse resolutions, Harding, McCoy & Pratt 
advanced to the company: In cash, $46,918.75; $5,000 Great West- 
ern Telegraph bonds, market value, $4,500; $14,000 stock of Sec- 
ond National Bank of Peoria, value, $21,000; $5,000 stock of Union 
National Barik of Chicago, $7,500, — making a total of $79,918.75 
thus contributed by Harding, McCoy & Pratt. Clark and Walker 
also paid in under the resolutions the following sums: Cash, $15,- 
000; bonds of Chicago, Burlington & Quincy Railroad Company, 
$10,000; bonds of Burlington & Missouri Railroad Company, $10,- 
doo; real estate security, $30,000, — making a total of $65,000 con- 
tributed by Clark and Walker; and of the money and securities 
thus advanced by them, it should be said that they were the same 



HART V. GLOBE INS. CO. 313 

money and securities paid and delivered to them by Harding, Mc- 
Coy & Pratt in payment for the stock which the latter purchased 
under the contract of July 28, 1874. There seems to be some ques- 
tion whether thèse advances made by Harding, McCoy & Pratt 
and Clark and Walker, and aggregating in ail $144,918.75, were 
paid into the treasury of the company just prior to, or at the time 
of, or subséquent to the passage of the resolutions of September 
nth. At ail events, they were advances made for the benefit of 
the company under the resolutions, and the circumstances indicate 
that at the time the contract of July 28, 1874, was made, it was an- 
ticipated that advances would be made by the parties to that con- 
tract to remedy the impairment of the stock of the company, and 
to enable it to successfully conduct its business. Thèse contribu- 
tions thus made by Harding, McCoy & Pratt and Clark and Walker, 
are, I think, correctly defined by complainants' connsel in their brief. 
Although they were to belong to the company as part of its capital, 
and were to be held subject to the payment of its indebtedness to 
policy holders, they were still to occupy a higher plane than the 
ordinary contributions to capital, since provision was made for their 
ultimate return to the parties in interest in case they should not be 
required for the payment of debts. "They were midway between 
the debts of the company and its stock, subject to the debts, but 
preferred before the stock." And therefore thèse advances came 
to be known and spoken of in the company as the "preferred debt," 
and they may be thus hereafter referred to in this opinion, to dis- 
tinguish them from other advances subsequently made by the de- 
fendant Harding. 

Following thèse advancements of money and securities, there was 
held on the 30th of September, 1874, a meeting of the executive 
and finance committee, Messrs. Clark, Harding, and Pratt partici- 
pating therein, at which the following resolutions were adopted : 

"Eesolved, that the amount required to make up the Impairment and place 
the company In a strong financial condition is ab ut the sum of $150,000. 
Resolved, further, that this committee aecept of Geo. K. Clark and S. P. 
Walker the following securities, to wlt [abbreviating the statement of the 
securities]: 

Cash $15,000 00 

0., B. & Q. lst Mort, bonds 10.000 00 

B. & M. lst Mort, bonds 10,000 00 

McCoy and Pratt's mortgage 30,000 00 

$05,000 00 

"And further aecept of George F. Harding, A. McCoy, and L. G. Pratt the 
following, to wlt rabbreviating as before]: 

Cash $ 46.918 76 

Gt Western Teîegraph bonds, $5,000 par value, worth 4,500 00 

Peoria Bank st cit. par $14,000. worth 21.000 00 

Union Nat'l Bank stock, par $5,0O0, worth 7,500 00 

$ 79,918 76 
65,000 00 

In ail amounting to the sum of $144,918 76 
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"That said securlties were offered by the parties in response to the résolu- 
tions of the board of directors of the Globe Insurance Company passed Sep- 
tember 11, 1874, and are accepted by the executive committee to be owned, 
held, and used under the terms of said resolution, the interest thereon to be 
allowed froin the time the money and securities were deposited with the 
company." 

On the same 30th day of September this action of the executive 
and finance committee was approved by the board of directors by 
resolution as follows: 

"Whereas, by resolution of the board of directors of the Globe Insurance 
Company of September 11, 1874, it appears that the capital stock of said 
company was impaired, and had to be made up, and the amount, time wben 
wanted, the period for which the assets were wanted, their surrender, etc., 
was left to the executive committee to détermine; and whereas, the execu- 
tive committee hâve fully considered the whole subject-matter, and hâve 
fixed the amount required at a sum not exceeding $150,000; and whereas, 
George K. Clark and Sidney .P. Walker propose to furnish the following 
moneys and securities, to wit [naming the same moneys and securities as 
contained in the resolution of the executive committee], and George F. Hard- 
ing, Alex. McOoy, and L. G. Pratt, the following [naming them as in the 
executive committee's resolution], in ail amounting to the sum of $144,918.76, 
and the said securities having been examined and accepted by said executive 
committee: Now, resolved, that the action of said committee in the prem- 
ises be approved by this board, and the said securities be accepted and held 
in conformity with the resolutions of September 11, 1874." 

Subséquent to ail of thèse transactions the défendant Harding be- 
came the owner of additional stock to the amount of $41,500, which 
had been pledged to certain Chicago banks by Clark and Walker, 
and at a later period Harding, McCoy & Pratt purchased still other 
stock to the amount of $8,000, two-fifths of which belonged to 
Harding; so that ultimately Harding held of the stock of the com- 
pany the following amounts : 

AU of the $41,500........ $41,500 

Of the $8,000 his share was two-flfths 3,200 

Of the original stock purchased by Harding, McCoy & Pratt under 
the contract with Clark and Walker of July 28, 1874, his share was 
two-fifths 30,000 

Making in ail , $74,700 

As before stated, Harding, McCoy & Pratt advanced to the com- 
pany under the resolutions of September 11, $79,918.76. Of this 
amount, the several parties contributed the following shares : 

McCoy and Pratt Jointly, the Peoria Bank stock. $21,000 00 

McCoy and Pratt owned three-fifths of Union stock, $7,500 4,500 00 

McCoy and Pratt owned three-flfths of telegraph bonds, $4,500 2,700 00 

Making the amount contributed by them $28.200 00 

Harding advanced cash $46,918 75 

Also two-flfths of Union Bank stock 3.000 00 

Also two-fifths of telegraph bonds 1,890 00 

Making the amount contributed by him $51,718 75 

At some time after the adoption of the resolutions of September 
II, 1874, the insurance examiner for the state of Michigan, in his 
examination of the assets of the company, made some objection 
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to the form of the resolutions, and therefore, at a meeting of the 
directors held October 10, 1874, certain supplementary resolutions 
were passed, which, with the original resolutions, were declared to 
be the basis of the advance of assets made by Harding, McCoy 
& Pratt and Clark and Walker. The supplementary resolutions are 
as follows : 

"It is further resolved, that In no event shall the interest be paid as stipu- 
lated in the second resolution aforesaid, except out of the surplus earnings 
of said Company, putting the interest upon the same basis as to payment as 
the principal. It is further resolved, that nothing hereln contained shall be 
held to modify or change the fundamental fact that the said above-de- 
scribed assets shall be the assets of the said company; -and it is distinctly 
resolved that said assets must always be held to be the absolute property 
of said company, free and clear from any liens or claims thereon, and the 
same shall be held to be irrevocably pledged to the payment of ail the cred- 
ltors of said company. It is further resolved, that the phrase 'surplus earn- 
ings' contained in the second res: lution aforesaid shall be strietly construed; 
and in no event shall any dividend be declared vehich shall reduce or impair 
the capital or assets of said company below the highest standard required 
In such cases to meet ail liabilities, estimating reinsurance reserve accord- 
lng to the requirements of the various states in which the company does 
business." 

From this time on, the insurance company continued to prose- 
cute its business until its final collapse in 1876, but its history was 
marked by losses and financial embarrassments ; and it is undoubt- 
edly true that from time to time after October, 1874, Mr. Harding 
furnished moneys and securities to relieve the company from tem- 
porary difficulties. Thèse moneys and securities which were advan- 
ced outside the resolutions of September II, 1874, are known in the 
case and will be herein referred to as the défendants' "cash advan- 
ces" to distinguish them from what has been spoken of as "the pre- 
ferred debt." What was the amount of thèse cash advances is a 
nruch controverted question in the case, and one that will be con- 
sidered hereafter. Mr. Harding continued to be the président of 
the company from the time of his élection, August 25, 1874, until 
his résignation as both président and director was acceptée! on the 
30th of August, 1875 ; and the records show that he attended ail 
meetings of the board at which any business was done while he was 
such officer. In this connection it should be stated that it is claimed 
by Mr. Harding that he tendered his résignation as président August 
19, 1875, but the record, which shows that his résignation was ac- 
cepted on the 30th, must, I think, control. 

In the summer of 1875 — an d probably in June — the insurance au- 
thorities of certain eastern states began to threaten to exclude the 
company from business in those states. In conséquence of this 
new development in the affairs of the company, and for the purpose 
of averting its expulsion from the states referred to, Mr. Harding 
and Mr. Walker made a trip to the East, and had a conférence with 
the state insurance autborities concerning the financial condition of 
the company. Nothing, however, was accomplished, except to se- 
cure time within which the company might retire from those states. 
Whether the défendant Harding then knew that the company was 
actually insolvent is a disputed question, but it can hardly be doubted 
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that he became alarmed, and believed its situation to be precarious, 
McCoy testifies that upon Mr. Harding's return from the East 
he came to his (McCoy's) house, and stated that he was satisfied 
the stock was worth nothing, and that they ought to shape the Com- 
pany so as to save the preferred claims. This is controverted, but 
it is very clear that steps were speedily taken to protect Mr. Hard- 
ing against loss to the extent that the circumstances of the case 
and the situation of the company permitted. On the 24th day of 
Juîy, 1875, he transferred to Clark and Walker the entire amount 
of his stock, $75,000, and received from them an assignment of the 
identical securities and moneys which Harding, McCoy & Pratt had 
delivered and paid to Clark and Walker on account of their original 
purchase of stock in July, 1874. The contract evidencing this trans- 
action is as f ollows : 

"This agreement, made this 24tb day of July, A. D. 1875, by and between 
George K. Clark and Sidney P. Walker, of the first part, and George F. 
Harding, of the second part, witnesseth: That George F. Harding hereby 
sells to sald parties of the flrst part seventy-five thousand dollars of the 
stock of the Globe Insurance Company. And said parties of the second part 
hereby agrée, in considération thereof, to sell and deliver to said George F. 
Harding the following moneys and securities which were put and placed in 
the hands of the Globe Insurance Company in the name of George K. Clark 
and Sidney P. Walker, as shown by resolution of the said company of Sep- 
tember 30, 1874, to wit: lst. Cash (greenbacks), twenty-five thousand dol- 
lars. 2d. Chicago, Burlington and Quincy E. R. bonds, ten thousand dol- 
lars. 3d. Burlington and Missouri River R. R. bonds, ten thousand dollars. 
(Said bonds being first mortgage bonds of dénomination of $1,000 each, and 
twenty in number.) 4th. Mortgage of Lorin G. Pratt and Alexander McCoy, 
securing their nr:te to the Globe Insurance Co. for thirty thousand dollars, 
described In said resolutions. It is further agreed that, inasmuch as said 
securities are ail in the hands of the Globe Insurance Company, or subject 
to its control In the payment of the Indebtedness of the company, and are, 
with said moneys, pledged for the indebtedness, or sorne part of it, of said 
company to policy holders, and hence cannot now be delivered to said Hard- 
ing, and for like reason and other good reasons, said moneys cannot be paid 
to said Harding, it is therefore agreed that said stock shall be transferred 
to TJ. P. Smith as trustée, tô be held by him in trust, to hold the same as 
security for the performance of this contract on the part of said first parties 
by the payment and deliyery of said moneys and securities above referred 
to to said Harding; and, after that is satisfied, then in trust for B. R. 
Bowen, O. P. Axtell, and A. F. Fawsett according to their several interests 
as hereinbefore stated. It is further agreed that said Harding shall receive 
from said parties of the first part, and each of them, a full and careful 
transfer and a,ssignment of their several and joint or Joint and several inter- 
ests in said moneys and securities, which shall be delivered to him with this 
agreement; and careful and full obligations of said company shall also be 
obtained to deliver and pay' said moneys and securities (or their value in 
money) to said Harding freé and clear from ail claims, demands, and equi- 
ties whatsoever, save such obligations as are created by the contract of 
September 30, 1874, and the resolutions of that date forming part thereof. 
by and between said parties of the first part or some of them, with said 
company; and that said parties of the first part shall unitc in and take the 
proper steps to terminate the lia bility of said securities and moneys for 
future indebtedness or policies hereafter lssued by said company, and to con- 
tract its business and reduce its capital so far as needed for that purpose. 
It is further agreed and stipulated that A. F. Fawsett is the owner of forty- 
four thousand dollars of said stock, that E. R. Bowen is the owner of twen- 
ty-one thousand dollars of said stock, and that O. P. Axtell is the owner 
of ten thousand dollars of said stock, and the same ls to be delivered to them 
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as required, by and upon the conditions of the foregoing agreement; said 
stock being held and pledged as security in the hands of said Smith, trustée. 
for the delivery and payaient to said Harding of said moneys and seeurities 
aforesaid. *It is further agreed tbat A. F. Fawsett shall resign bis position 
as director of said company, and said Smith shall be elected in bis place.* 
It is further agreed that said Harding and Smith shall hold the proxy of 
said Smith and of said Bowen, Axtell, and Fawsett, irrevocably, to vote and 
act and cast the votes entitled to be cast in the name of said Smith, as trus- 
tée, as the bolders of said stock, at ail future meetings of the stockholders 
of said company, until said moneys and seeurities are paid and delivered to 
him; and said Smith, in addition to executing this agreement as a proxy, 
shall also make and deliver to said Harding, at any time, on demand, a paper 
giving the same power to him and said Smith, in the same terms, to vote 
and act for him touching said stock. It is further agreed on the part of 
Asbury F. Fawsett, E. R. Bowen, and O. P. Axtell tbat they assent to this 
agreement, and will assist in carrying it out as far as their influence and 
votes go as stockholders and directors of said company, *and will look to 
said stock, so far as said insurance company is concerned, and not to said 
company, for the return to them of said stock or its proceeds.* 

"[Signed] Geo. K. Clark. S. P. Walker. 

"A. F. Fawsett Geo. F. Harding." 

"It is agreed by George F. Harding that he will lock to Geo. K. Clark only 
for the return of so much of said seeurities as the pro rata of Fawsett stock 
bears to the whole, and this he does with the consent of S. P. Walker. 

"[Signed] Geo. F. Harding." 

"Consented to. S. P. Walker." 

*The portions marked (*) were apparently erased by pencil Unes 
after the contract was drawn, before exécution. 

The transfer from Clark and Walker is as follows: 

"For value received, we jaintly and severally assign and transfer to Geo. 

F. Harding the following moneys and seeurities, and ail our right under and 

to the same, to wit: 

First. Cash, greenbacks $25,000 

Second. C, B. & Q. R. R. bonds 10,000 

Third. B. & M. R. R. bonds 10.000 

Fourth. Mortgage of McCoy and Pratt 30,000 

— Described in the resolution of September 11, 1874, of the Globe Insurance 
Company, and being seeurities for the preferred stock, so called, of said com- 
pany; the intention being to place said Harding in the same position touch- 
ing the same, with ail the rights touching the same under said resolutions, 
occupied by any or either of us, and especially of the said Clark and Walker; 
and we request said insurance company to treat said Harding as the owner 
of the same. July 24, 1875." 

In fact, Mr. Harding never got from Clark and Walker or the 
company any of thèse identical seeurities and moneys, for they had 
been already used by the company, and were beyond its control or 
that of Clark and Walker. But he did get by this transaction ail 
of Clark and Walker's interest in the so-called preferred debt, for 
the property thus assigned to him consisted of Clark and Walker's 
advances under the resolutions of September n, 1874. 

Following up the transactions of the parties and of the company 
in their historical order, it is found that on the 29U1 day of July, 
1875, a meeting of the board of directors of the company was held, 
at which the following resolutions, which the secretary's record 
states were ofïered by Mr. Harding, were adopted: 

"(1) Resolved, that the moneys and seeurities advanced under the resolu- 
tions of September 11 and 30, 1874, be returned to the parties from whom 
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the company received them, as soon as the obligations contracted on the 
faith of them shall be paid. (2) Resolved, that the company will make no 
claim to set off lndebtedness of said parties to said company against the 
eaid securities and moneys on the obligation to return the same, but will 
recognize the right of them or their assigns to the same, without set-offi, 
diminution, or discount. (3) Resolved, that no more obligations of any kind 
be contracted on the faith of said securities and moneys, but said contract 
touching the same be regarded as terminated so far as future obligations of 
this company are concerned, and immédiate steps be taken to enable the 
company to return the same, and stop the payment of interest thereon. Also, 
whereas, A. F. Fawsett, O. P. Axtell, and E. R. Bowen, acting by Geo. K. 
Clark and S. P. Walker, put into the Globe Insurance Company certain secu- 
rities and moneys under the terms of the resolutions of September 11 and 
30, 1874: Now, therefore, resolved, that said moneys and securities be re- 
turned, as soon as the terms of said contract are completed, to the said 
Fawsett, Axtell, and Bowen, in the proportions of $44,000 to Fawsett, 
$21,000 to Bowen, and $10,000 to Axtell, provided the claims of ail creditors 
of Clark and Walker against the same be first discharged and defeated. 
And whereas, the lcsses by fire of the company in July, 1874, impaired its 
capital stock to a sum exceeding twenty-five per cent ther'eof ; and whereas, 
on September 11, 1874, the company resolved to make good said Impairment, 
and undertook so to do on September 30, 1874, by an advance then made to 
this company of securities and moneys by parties in interest as will more 
fully appear by the records of this company of September 11 and 30, 1874; 
and whereas, objections hâve been made to said mode of making up said 
impairment, and it is deemed advisable to terminate the same, and to pro- 
ceed under the gênerai insurance law of this state by first reducing the 
capital stock, and gradually returning, as fast as good faith will admit, the 
moneys and securities so advanced, and then increase the capital stock as 
soon as possible: Therefore resolved, that the capital stock and par value 
of the shares of the Globe Insurance Company be reduced to $200,000, and 
that the audltor of public accounts of the state of Illinois be requested to 
make an examination of its affairs, and grant a certificate that it is proper, 
and is Justified by the property and assets of said company, to reduce the 
capital stock and the par value of the shares of said company to said sum." 

Then, on. the I2th day of August, 1875, at a meeting of the ex- 
ecutive and finance committee, a committee consisting of Messrs. 
Clark and Kimball was appointed "to confer with Mr. Harding in 
regard to disposing of preferred debt and his account." It is claimed 
by complainants that a settlement was immediately negotiated be- 
tween Clark, acting for the committee, and Harding, ofthe latter's 
entire account, including "preferred debt" and cash advances, and 
this claim is supported by the testimony of Clark, which, in sub- 
stance, is as follows : 

Witness says ne was on that committee. Mr. Kimball was also on the 
committee, but gave it no attention. "I transacted the business of the com- 
mittee. Met Harding on the subject of his account, which embraced his in- 
terest in the preferred debt and his cash advances. This resolution was 
passed in order to get a settlement with Harding. I had previously had a 
number of interviews with him relative to his account. Mr. Harding was 
anxious to get some pay for what he had put into the company. He be- 
came alarmed about its solvency, and the matter of a settlement had been 
talked over, before the committee was appointed. It was talked over di- 
reetly after he had acqulred Clark and Walker's rights under the resolutions. 
We had a number of conversations on the subject as to how it could be done. 
We could not pay him back in kind. The money had been expended in pay- 
Ing losses. The cash securities had been hypothecated for nearly ail they 
were worth, and pâying him back In kind was out of the question. But he 
expressed a willingness to accept other securities in place of those that had 
been put to, and a committee was appointed to agrée upon values and ad- 
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Just the matter. That was the object of the commîttee. His clalm wus, 
the entire Clark and Walker preferred account, $75,000.00; amount put in 
by himself under the resolutions, $51,718.75, — total preferred debt, $126,- 
718.75. In addition, ne claimed somewhere from $9,000 to |12,000 cash 
balance. This was exclusive of the lnterest provided for by the résolutions, 
the profit on the stock ne purehased, and a little discrepancy between the 
railroad bonds which he had furnished to the conipany of $24,500 and 
$21,918.75,— §2,591.25,— as before explained. Met Mr. Harding at his rési- 
dence on Indiana avenue, in the evening, in the latter part of August, 1875, 
on the matter. No one présent excepting Harding and witness. No other 
member of the committee was there. Made settlernent of his account at 
that time. I can give basis of settlernent, the détails of which were subse- 
quently substantially carried out. Q. 91. Well, give us the basis. A. By 
the terras of the settlernent Harding was to reçoive of the conipany certain 
of its securities at fixed values, to be agreed upon between the committee 
and Harding, In payment of his entire claim against the conipany. Values 
were fixed between Harding and myself at that interview upon the follow- 
lng securities then owned and held by the company: 
The Westcott notes and mortgage for $52,500 and lnterest at. . . . $ 55,000 

The Michael Smith mortgage at 18,000 

The O. Huse mortgage at 2,000 

The John F. Heaney mortgage at 6,000 

The W. S. Waller mortgage at 9,000 

M. O. Walker mortgage for $10,000 and lnterest simple, unse- 

cured note $2,500, at 15,000 

McCoy and Pratt's mortgage (which had previously been taken 
by Harding) 30,000 

Total $135,000 

"This amount, with the Great Western Telegraph bonds, valued at $1.800, 
ibout covered his entire lndebtedness, except the lnterest on the preferred 
debt, as provided in the resolutions, and the profit on the stock he had pur- 
ehased." 

Mr. Harding dénies that this alleged settlernent was effected be- 
tween himself and Clark as thus testified to by Clark, or that any 
securities were then delivered to him, or that there was any seule- 
ment prior to the 30th August following. Whatever the facts may 
be in that regard, and so far as this issue in relation to the time 
and manner of the settlernent is concerned, it will be considered 
hereafter. It appears on the 30th of August, 1875, there was a 
meeting of the board of directors, at which Mr. Harding presented 
his résignation as président, as before stated, and at which the fol- 
lowing resolutions were adopted: 

"Resolved, that the settlernent made by the executive committee with 
Geo. F. Harding be approved with the following corrections, viz.: That the 
actual value of bonds and stock shall be allowed Mr. Harding, instead of 
the priée at which the same were allowed; second, that Mr. Harding shall 
take $1,800 of telegraph bonds at par; third, that the lnterest account of 
said Harding shall be calcula ted correctly, and such amount shall be al- 
lowed him In place of the item as reported." 

It appears next that at a second meeting of the directors, held, 
as the records show, on the 30th day of August, the following reso- 
lution was passed: 

"Resolved, that the président and secretary of this company be directed 
to make the note of this company payable on demand after lts date to 
Geo. F. Harding, for the sum of ($47,743.52) forty-seven thousand seven 
hundred and forty-three and fifty-two one-hundredths dollars, due to him 
for cash advanced to said company, and secure the same by the following 
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collaterals, to wit: The notes of Geo. K. Clark, payable to the Globe In- 
surance Company, two in number, dated December 28, 1872, due five years 
after date, with înterest at 8 per cent, payable annually, secured each by 
trust deed, one for each note, made by sald Clark and wife to Sldney P. 
Walker, trustée, conveying certain premises therein described; also the 
note of said Clark payable to said company, of same date and ténor, secured 
by trust deed made by said Clark and wife conveying premises owned in 
fee by his wife to said trustée, — ail three of said notes being for the sum 
of $5,000 each; also two notes made by said Qlark to said Company, dated 
March 11, 1873, payable flve years after date, with 8 per cent interest per 
annum, — one for the sum of $4,000, and the other for the sum of $8,000, — 
each secured by trust deeds, one for each note, conveying certain premises 
to Walker, as trustée; also a note of said Clark to said company, dated 
July 1, 1873, payable flve years after date, with 8 per cent, interest, pay- 
able semiannually, for $4,000, secured by a trust deed conveying certain 
premises to sald Walker, as trustée; also two notes of said Clark, made to 
said company, dated March 9, 1874, payable flve years after date, with 8 
per cent, interest, payable annually; one for $15,000 and one for $2,000, 
each secured by indëpendent trust deeds, conveying certain premises to said 
Walker, as trustée; also a note of said Clark to his own order, dated August 
13, 1874, payable flve years after date, with interest at 8 per cent., payable 
semiannually, for $40.000, secured by a trust deed to Alex. McCoy, as trustée, 
and assigned and Indorsed by said Clark; also eleven notes made by Elmer 
F. Westcott to Asbury F. Fawsett, for $47,772.73 each, due on or before three 
years from date, with interest at 8 per cent, per annum, and the mortgage 
securing the same on the premises therein described; also the note of 
Michael Smith to the Globe Insurance Company for $20,000, dated December 
13, 1871, and payable on or before April 1, 1873, with interest at the rate 
of 8 per cent, per annum, payable annually, and the sale mortgage securing 
said note, $4,000, having been indorsed thereon; also the note of Obadiah 
Huse to said company for $2,000, dated March 25, 1873, flve years after date, 
with 8 per cent, interest, payable annually, and the trust deed securing the 
same; also three $1,000 bonds of the Omaha & Southwestern Railroad Com- 
pany and six $1,000 bonds of the Wisconsin Valley Railroad Company; also 
the note of W. S. Waller to Geo. K. Clark, dated September 16, 1873, for 
the sum of $8,500, payable one year after said date, with interest at 8 per 
cent, f r; m date, and the trust deed securing the same; also the note of 
M. O. Walker, now deceased, in favor of said company, dated March 24, 
1871, for the sum of $10,000, due flve years after date, with interest at the 
rate of 6 per cent, per annum, payable annually, and the trust deed or 
mortgage securing the same; also the note of M. O. Walker for $2,500, to 
the order of said company, dated September 24, 1872, payable on or before 
August lst after date." 

Thèse securities thus to be transferred as collatéral to the de- 
mand note amounted on their face to over $200,000, and, as it will 
be observed, were to secure the payment of a note of about $47,700. 
The demand note was immediately executed, and the collaterals 
were delivered. It was at this time, as the défendant Harding 
claims, that a settlement was made. Just what items made up the 
amount of the demand note is not clear. The testimony of Clark 
is to the effect — and this is the daim of complainants — that the 
object of the several transactions before recited was to secure to 
Harding the payment of the entire amount of the so-called preferred 
claim and cash advance, and that, after crediting the company with 
the mortgages and securities alleged to hâve been turned out to 
him in settlement prior to the meeting of August 30, 1875, there 
was, on account of interest and some other items, a balance due 
him of about $37,000, which balance, for some reason unexplained 
by Clark, and apparently not understood by him, was ultimately 
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fixed at $47,743.52; that for the purpose of perfecting his title to 
the securities alleged to hâve been previously delivered to Hard- 
ing in settlement by a sale under the power that should be annexed 
to the demand note it was arranged that such a note should be 
given. In his testimony on this point Clark says : 

"It was a subject that was talked there for quite a whlle, — eanvassed very 
frequently between us. I really wanted to accomplish it; that is, if he 
wanted to better his title to his securities by a sale under the power in the 
demand note, I was willing he should do it. If he got into any litigation or 
trouble [which he seemed to anticipate], why, he wanted to be in a position 
where he could set up his moneyed claini against the company, and hold 
thèse securities until that was paid. That was the conversation between 
him and me." 

Ail this Mr. Harding dénies. His version of the transaction is 
as follows: 

"There was a settlement made at that time. One of the flrst things done 
was for Mr. Walker to produce my account. He did produce an imperfect 
and incomplète account, ainounting to $12,000 and over. It was on a small 
book, not on the books of the company. After producing the vouchers and 
discussing the matter, it was found that my account would hâve to be 
swelled from that amount to somewhere from $25,000 to $30.000, and the 
C, B. & Q. R. R. stock would swell the amount to about §35,000. Then 
there was interest computed upon my cash advances, which in ail amounted 
to $42,000 or $43,000, I think. Then the amount of interest was counted 
over again, and computations made, and coupons collected, and the premiums 
on the bonds, ail amounted to the sum of $47,000. I was willing to take 
their notes, so far as they were ready to give them to me, upon my cash 
advances, claiming that there was a larger sum still due me upon my cash 
advances alone. This was on August 30, 1875." 

On the 3ist day of August — the day after the demand note was 
made — Mr. Harding gave to the directors of the company the fol- 
lowing notice: 

"August 31, 1875. 

"To the Board of Directors of the Globe Insurance Company: You will 
please take notice that as a stockholder, as a créditer, and as a party ln- 
terested in the advances made under the resolutions of September, 1874, I 
protest against and object to the surrender and delivery to any individual 
of the securities, or any securities In lieu thereof, of those formerly given 
to the company or held by the company under the resolutions of September, 
1874, holding and claiming that the honor and good faith of this company 
ls pledged to retain the same until the terms of the contracts under which 
they were delivered shall hâve been satisfied; and I lnform ail parties in 
Interest that I do not and will not walve any rights which I may hâve to 
look to said securities for the payment of any moneys due me. 

"Yours truly, George F. Harding." 

The demand note contained the usual form of sale found in col- 
latéral notes, and in October, 1875, Mr. Harding sold the collatéral 
securities to one Hough, a lawyer in Chicago. The substance of 
Hough's testimony relating to the sale is this : 

"Somewhere in the fall of 1875,-1 should think In October, — he (Harding) 
asked me to purchase some securities. I am unable to state in détail what 
the securities were. Could not tell the amount precisely, but it was some- 
where, I think, between $150,000 and $200,000. They were notes secured by 
mortgage. My recollection is that Geo. K. Olark figured more than any 
one else In thèse securities. One mortgage was by Mr. Smith. Don't recol- 
lect the amount of the Clark or Smith mortgages. Harding had the notes 
and mortgages in his office in the Kent Building. I had possession of the 
113 F.— 21 
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securities two or three months, perhaps. I should not say It was over three 
months. The circumstances under which I purchased were thèse: Harding 
told me he had some securities that he wanted to sell me, and he showed me 
the securities. I looked theui over, and told him I had no money to pur- 
chase them, and he said I need not pay any money; he would take my 
note. I asked him if the securities were good, and he said they were. The 
note is destroyed. My rec, llection is that it amounted to something over 
$60,000. That is a mère impression upon my mind. I can't recollect more 
deflnite than that it was payable to Harding's order, and, I think, was due 
some six months after date, I sold the rnortgages back to Mr. Harding. 
Neither of the sales (Harding to Hough or Hough to Harding) was public. 
Both were private sales. In payment he surrendered to me my note, and 
gave me $250; that is, he allowed it to me on a claim that he had against 
me, I don't recollect anything more that he said except that he wanted 
to buy those securities. It took place at his office. It was some time in the 
winter of 1875-70. Harding and I Were oflicing in the same suite of rooms 
at the time I purchased; also at the same Unie I sold back the securities. 
I put up no c; Hâterai with my note. I understood that, if Mr. Harding 
wished to buy those securities back, that I would let him hâve them. Hard- 
ing stated that he might want to purchase them back, and I said he could 
hâve them back if he wanted them. I don't think I should hâve purchased 
them and given the note lf I had expected to keep the securities and meet 
the note, but I was abundantly secured in giving my note. It was the 
understanding on my part, that Harding was to purchase them back. He 
did not exbibit to me any collatéral note under which he heid them. I 
think he said he got the securities from the Globe Insurance Com- 
pany. (Witness is shown the resolution of August 30, 1875, giving a list of 
the securities said to be collatéral to the demand note, and recognizes the 
gênerai character of them as the same with those he bought of Harding.)" 
Oross-examination: "Q. Didn't Mr. Harding, at the time of this sale, tell 
you that he could not and would not hâve any understanding with you 
whatever of any kind that would Invalidate the sale, and could not and 
would not hâve any understanding with you, but that he wanted to make 
a sale of the property, and that it was a good purchase, and you were to 
hold the property? Wasn't that the understanding? Wasn't that the state- 
ment? A. I think there was some conversation substantially to that effect," 

This sale to Hough and the sale back to Harding the complain- 
ants insist was a sham proceeding, by means of which Harding 
sought to strengthen his own titleto the collatéral securities, while 
Mr. Harding claims that it was a fair and valid sale, without any 
understanding at the time that he would buy the securities back. 
Difficulty arose, according to the testimony of Mr. Harding, in 
transferring the collaterals, as they did not bear the indorsement 
of the company. Thereupon Mr. Harding applied to Mr. U. P. 
Smith, then président of the company, for indorsement of the se- 
curities, and, as he hesitated to indorse them, Mr. Harding wrote 
him the following letter: 

"Chicago, October 4, 1875. 

"U. P. Smith, Esq., Président of Globe: I respectfully request the indorse- 
ment of the notes and rnortgages descrlbed in my demand note of August 
30, 1875, and the guaranty as to such of said paper as I hope to get on 
without putting Globe indoreements upon. My object in this is, I wish my 
titles to the collaterals to be perfected. I hâve sold them ail, and wish to 
deliver them to the vendee. As I hâve advised Mr. Clark and others, I will 
buy the Clark rnortgages of the vendee, and will sell them to the Globe for 
the amount of said demand note, and I will give you an opportunity to pay 
for them by giving me the Globe paper with them as collatéral, due In two, 
four, six, and eight months from September 30, 1875, as a condition of con- 
firming the title of my vendee to said collaterals. I will, upon said contracta 



HAET V. GLOBE INS. CO. 323 

above described being made and carried out, give to sald company a recelpt 
in full for my advances under the agreement of September, 1874, containing 
the condition that the title of my vendee to said collaterals stands good and 
is unimpeachable. 

"[Signed] Geo. F. Harding." 

The securities were then indorsed, and upon their purchase from 
Hough Harding sold back to the company the Clark mortgages, 
taking from the company its four notes, ail dated September 30, 
1875, one f° r $6,940.38, one for $7,239.16, one for $12,609.99, and 
one for $23,485, due respectively in two, four, six, and eight months, 
and ail aggregating $50,274.53; and says that he gave a release 
of the company's liability to him under the agreement of Septem- 
ber, 1874. Following the alleged sale to Hough it appears by the 
secretary's record of the company that on the I2th day of October, 
1875, there was a meeting of the executive and finance committee, 
at which the following resolution was passed : 

"Resolved, that the secretary of thls company give to George F. Harding 
a proper voucher to show the sale of the securities pledged to him on August 
30, 1875, which sale was made to David L. Hough on the 9th day of October, 
1875, is approved and consented to by this company on conditi n only that 
said Harding shall purchase back from said Hough the securities called the 
'Clark mortgages,' and shall release the company from ail liability to him 
under the agreements of September 11 and 30, 1874, and shall accept the 
notes of this company to be made to him for the following sums, to wit 
[enumerating the four notes last before mentioned]; said notes bearing in- 
terest at ten per cent, per annum after maturity, and to be paid when due 
at the expiration of the several periods as above stated; and shall resell 
said Clark mortgages for the total amount of said notes, taking said Clark 
mortgages as collatéral security; and the sald secretary and président of 
this company are hereby authorized and empowered to make said notes to 
said Harding, and also the several parts of the above transaction." 

Then there appears on the secretary's book the record of a meet- 
ing of the directors held October I3th, reciting in détail the giving 
of the demand note in obédience to the resolution of August 30th, 
with the collaterals mentioned in that resolution; a report by the 
secretary that by order of the executive committee dated October 
12, 1875, he had signed a paper approving of the sale by Harding 
to Hough; and a report by the président and secretary that they 
had negotiated the purchase from Harding of the Clark securities 
for the sum of $50,274.53, being the amount of purchase, with in- 
terest added to maturity of the notes which were given for the pur- 
chase; and the record then proceeds: 

"Now, therefore, it is moved and seconded that the above report of the 
action of the executive committee of this board and also of the président 
and secretary be accepted, and that the same is hereby f ully approved." 

The company not paying the four notes given for the Clark se- 
curities, those securities were sold for the sum of $20,635.07, Mr. 
Harding being the purchaser. Thus he acquired by virtue of this 
transaction, and by virtue of the proceedings in connection with the 
demand note, the entire body of securities which it is sought by the 
présent bill to compel him to surrender and account for for the 
benefit of policy holders who are now unpaid creditors of the Globe 
Insurance Company. 
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Immaterial Matters. 

In consïdering the case in its légal bearings and in the Hght only 
of material facts, it is évident that there may be eliminated there- 
from a number of matters upon which considérable testimony lias 
been taken. Among other things, it is disclosed that in the course 
of proceedings taken by Mr. Harding in connection with his with- 
drawal from the company, and to secure an adjustment of his sup- 
posed rights, controversies arose between himself and McCoy and 
Pratt, which hâve been made the subject of much discussion in this 
investigation. It was probably unavoidable that in developing the 
détails of the various transactions involved this should be some- 
what prominently brought out, but I regard the difficultés which 
arose between the parties named as quite extraneous to the issues 
hère to be settled, except as the relations which were engendered 
between them may affect their credibility as witnesses. Again, there 
is much testimony in the case relative to the so-called Fawsett mort- 
gage, which I understand to be the. South Chicago Land & Build- 
ing Association mortgage. From what was said upon the argu- 
ment in relation to this mortgage and the litigation between Fawsett 
and Harding concerning it that has occurred since the présent bill 
was filed, I conclude that the controversy between those parties 
touching the ownership of that mortgage has now no relevancy to 
the présent contention. Further, it appears that on the 5th day 
of March, ,1876, the insurance company gave to the défendant Hard- 
ing its note for $7,640.75, with certain notes and trust deeds, exe- 
cuted by Dewey and Lay as collatéral security. The items of which 
this note was made up appear in an account annexed to the original 
answer, marked "Exhibit 4" ; and it is to be further remarked that 
the debited part of the same items appear under date of March 5, 
1876, in the defendant's corrected account as shown in his amended 
answer. Référence is only made to this note of $7,640.75 and to the 
items of -which it was composed for the purpose of observing that 
no claim is made by complainants on account of them nor to the 
Dewey and Lay securities, and this note and the securities may be 
regarded as out of the case. 

The Bradner, Smith & Co. Decree. 

The question fïrst encountered on the threshold of this case is, 
are complainants' rights barred by the proceedings in the suit of 
Bradner, Smith & Co. against the Globe Insurance Company and 
others, which was commenced and prosecuted in the state court in 
1876? The bill in the case at bar was filed in this court May 5, 
1876. The original complainants therein were Cynthia C. Hart and 
John S. Hart, judgment creditors of the insurance company, and 
the défendants were the Globe Insurance Company, the Firemen's 
Insurance Company, George F. Harding, and V. A. Turpin. The 
return of the marshal shows service of the subpcena of the Globe 
Insurance Company, George F. Harding, and the Firemen's Insur- 
ance Company May 13, 1876, and on V. A. Turpin May 24, 1876. 
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Ail of the défendants, however, except Turpin, appeared and an- 
swered the bill on the o.th day of May, 1876, so that on that day 
this court acquired jurisdiction over the answering défendants. On 
the same oth day of May this court appointed Robert E. Jenkins 
receiver of the insurance Company, and on the I2th day of May, 
1876, in obédience to the order of the court, the company executed 
to the receiver an assignment of ail its property and effects. On 
the I3th day of May, 1876, the Erie & Western Transportation 
Company intervened as a judgment creditor of the insurance com- 
pany, and was made a party to the suit. On or about the 2d day 
of October, 1876, leave was also granted to Jenkins, as assignée 
in bankruptcy of the insurance company, to intervene in this suit, 
and on the I5th day of July, 1878, an order was entered making 
him a co-complainant therein. On the 5th day of January, 1877, 
the suit was dismissed as to the Firemen's Insurance Company, and 
on the I5th day of February, 1877, the défendant Harding filed an 
amended and supplemental answer to the bill. This was the state 
of the record in the case at bar, so that in 1876 the parties thereto 
were Cynthia C. Hart and John S. Hart, complainants, the Globe 
Insurance Company, the Firemen's Insurance Company, George F. 
Harding, and V. A. Turpin, défendants, Robert E. Jenkins, receiver, 
and the Erie & Western Transportation Company, intervening judg- 
ment creditor. On the 3d day of May, 1876, Bradner, Smith & 
Co., who were simple contract creditors of the insurance company, 
never having obtained judgment, filed in the circuit court of Cook 
county a bill which was in the nature of a creditors' bill against the 
Globe Insurance Company. Their claim, as set out in the bill, was 
one arising upon a loss by fire of property insured by the insurance 
company, which was the sole défendant in the cause. The Globe 
Insurance Company entered its appearance on the 4th day of May. 
On the 8th of May the complainants in the cause asked leave to 
file an amended bill making new parties défendant, and an order 
was on that day entered granting leave to file such amended bill 
as of May 5th, and an amended bill was filed as of the last-named 
date making George F. Harding, the Firemen's Insurance Company, 
and V. A. Turpin codefendants in the suit with the Globe Insurance 
Company; and Mr. Harding, by W. A. Barnes, his attorney, and 
the Firemen's Insurance Company, accepted service of the summons 
issued on the amended bill as of the 5th day of May. 

At this stage of the proceedings the apparent object of the suit 
was to reach the property and assets of the Globe Insurance Com- 
pany in its possession and in the possession of the other défendants, 
and to obtain a decree that the same be applied in satisfaction of 
Bradner, Smith & Co.'s demand. On the 8th day of May the com- 
plainants in that suit moved for the appointment of a receiver of 
the Globe Insurance Company. On the same day the Erie & 
Western Transportation Company entered its appearance for the sole 
and only purpose of opposing said motion. The motion was over- 
ruled. On the 23d day of May, 1876, Harding and the Firemen's 
Insurance Company filed answers to the original and amended bills, 
which simply denied the allégations therein, and alleged the facts 
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of the case to be as set forth in their several cross bills filed on the 
same day. The défendants in the cross bill of Mr. Harding were 
Bradner, Smith & Co., the Globe Insurance Company, Isaac Crosby, 
First National Bank of Chicago, Treasurer of the State of Mississ- 
ippi, the Firemen's Insurance Company, V. A. Turpin, Robert E. 
Jenkins, receiver of the Globe Insurance Company, and Frank A. 
FoUansbee, receiver of the Mercantile Insurance Company. The 
matters set up in this cross bill were substantially such as are inter- 
posed as a défense in the case at bar, and affirmative relief against 
the Globe Insurance Company was prayed. On the 27th of May, 
1876, Bradner, Smith & Co. disposed of their claim against the in- 
surance company, upon which the suit was founded, and received 
on account thereof $100. Their interest in the litigation then ter- 
minated. The assignment was executed in bîank, and the transac- 
tion was conducted by J. C. Latimer, who was the solicitor of rec- 
ord for Bradner, Smith & Co. in the bill filed by them against the 
insurance company. Latimer testifies that he presented the assign- 
ment to Smith for exécution, and paid him $100, which he received 
for the purpose from Barnes, who, I infer, was the same person 
who, as attorney for Mr. Harding, accepted service of the summons 
that was issued upon the amended bill filed by Bradner, Smith & 
Co. against the Globe Insurance Company, Mr. Harding, and oth- 
ers. Latimer further testifies that Barnes also paid him attorney's 
fées in addition to the $100, on condition that the suit could be 
prosecuted in the name of Bradner, Smith & Co. to a decree in their 
favor; and it clearly appears that thereafter they incurred no ex- 
pense in the suit and realized no benefit therefrom. On the 7th 
day of June, the Globe Insurance Company filed nunc pro tune, as 
of June ist, its answer to the original and amended bills of Bradner, 
Smith & Co., which consisted of a déniai of the allégations in the 
original bill, and also a déniai that the complainants were entitled 
to the relief prayed by them either in their original or amended 
bill. On the 2ist day of June Mr. Harding filed an amendment to 
his cross bill, correcting and amending the latter in various partic- 
ulars, and among other things striking out the names of Isaac 
Crosby, First National Bank of Chicago, Treasurer of the State of 
Mississippi, V. A. Turpin, Robert E. Jenkins, receiver of the Globe 
Insurance Company, and Frank H. FoUansbee, receiver of the Mer- 
cantile Insurance Company, and the Firemen's Insurance Com- 
pany. Thereafter the défendants in that bill were Bradner, Smith 
& Co., the Globe Insurance Company, and the Firemen's Insurance 
Company. On the 3ist day of May the Firemen's Insurance Com- 
pany filed its cross bill making the same parties défendants therein as 
were originally named in the cross bill of Mr. Harding, in which 
cross bill it was alleged that the Firemen's Insurance Company had 
contracted to reinsure certain risks on policies issued by the Globe 
Insurance Company, in considération of the payment to it of certain 
sums of money by the last-named company; the payment of which 
was secured by certain notes and collaterals delivered to the rein- 
surer; and the prayer of the cross bill was, among other things, 
that the validity qf said contract of reinsurance might be determined. 
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and that the rights of the complainant in said cross bill in and to 
such assets as it claimed by virtue of the contract of reinsurance 
might be confirmed. On the 21 st day of June this cross bill of the 
Firemen's Insurance Company was amended by striking out the 
names of the same persons as défendants therein as were struck out 
of the cross bill of Mr. Harding, including Robert E. Jenkins, re- 
ceiver of the Globe Insurance Company. Answers to the cross bill 
of Mr. Harding, denying its allégations, were duly filed by the Globe 
Insurance Company and the Firemen's Insurance Company. Mr. 
Harding and the Globe Insurance Company also answered the cross 
bill of the Firemen's Insurance Company, denying the allégations 
thereof, and a similar answer was also filed in the name of Brad- 
ner, Smith & Co. Final issue was joined by replications to the 
various answers to the original and cross bills, and a decree was 
entered on the 22d day of June, 1876. That decree was in favor 
of Bradner, Smith & Co. for the sum of $987.77, and in favor of 
Mr. Harding, confirming his transactions with the Globe Insurance 
Company, and adjudging that there was still due to him from that 
company $32,512.65, and that upon nonpayment of that sum, the 
securities referred to in his cross bill be sold by a master in chan- 
cery, at public auction, to the highest bidder. The decree also con- 
firmed the contract of reinsurance made with the Firemen's Insur- 
ance Company, and adjudged that it was entitled to be paid $44,000 
on account of such reinsurance, and to hold the securities trans- 
ferred to it by the Globe Insurance Company to secure the payment 
of said sum. On the ist day of July, 1876, Robert E. Jenkins, re- 
ceiver of the Globe Insurance Company, moved to vacate this de- 
cree, but on the 8th day of the same month he withdrew his motion. 
On the I2th day of October, 1876, a further decree was entered, 
directing a sale of the securities held by the Firemen's Insurance 
Company, and appointing George Willard receiver of the assets and 
effects of the Globe Insurance Company. On the iôth day of 
October, 1876, the master appointed to make sale of the securities 
referred to in Mr. Harding's cross bill, consisting of certain of the 
Clark mortgages amounting to $32,000, reported that he had sold 
the same to Mr. Harding for the sum of $10,000. On the iôth day 
of November, 1876, the master also reported the sale of the prop- 
erty and securities mentioned in the decree of October I2th, from 
which report it appears the aggregate amount realized from said 
sale was $805, and that Mr. Harding was the purchaser of most of 
the securities and property. Subsequently final orders were made 
confirming thèse sales and directing delivery of the securities and 
property sold by the master, to the purchaser. 

Various points are urged in support of and against the claim 
that ail matters involved in the case at bar were duly adjudicated 
in the Bradner & Smith case, and that the présent complainants, 
including ail other creditors of the Globe Insurance Company and 
their représentatives, are bound by the proceedings in that case. 
It is true that this court acquired jurisdiction of the défendants 
named in complainants' bill on the 9th day of May, 1876, and that 
the défendants in the amended bill of Bradner, Smith & Co. be- 
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came parties to that case, certainly on the 8th, and perhaps on the 
5th, day of May. But, admitting this to be the state of the record, 
and saying nothing about other objections urged against the pro- 
ceedings referred to, I regard the fact that neither the complainants 
in the case at bar nor any of the creditors of the Globe Insurance 
Company, except Bradner, Smith & Co., Mr. Harding, and the 
Firemen's Insurance Company, nor the représentatives of the cred- 
itors, were parties or privies to the Bradner, Smith & Co. case, 
as a conclusive answer to the défense hère made that the présent 
suit is barred by the proceedings and decrees in that case. Any 
other conclusion is, to my mind, unsustainable upon any correct 
principles of law applicable to the question. The Harts, the great 
body of gênerai creditors of the Globe Insurance Company, and 
the receiver of the company appointed by this court were strangers 
to the litigation in the state court. Even Bradner, Smith & Co., 
four days after Mr. Harding fîled his cross bill, ceased to hâve any 
further interest in that litigation, and it is patent that thereafter the 
real parties to that suit were Mr. Harding, the Firemen's Insur- 
ance Company, and the Globe Insurance Company. Mr. Jenkins 
was appointed receiver by this court in the case r.t bar on the Qth 
day of May. The appointment of a receiver in the Bradner & Smith 
case was refused by the state court until October 12, 1876, when 
George Willard was appointed such receiver. The receiver ap- 
pointed by this court in this cause was never brought in as a party 
to the suit in the state court ; and before ail the decrees were en- 
tered in the last-named suit the Globe Insurance Company was in 
bankruptcy, and the assignée, Mr. Jenkins, who subsequently be- 
came a co-complainant in the case at bar, was not made a party 
to that suit. It will not do to say that the bill of Bradner, Smith 
& Co alleged that it was fîled in behalf of ail the creditors of the 
Globe Insurance Company, and therefore that they became bound 
by the proceedings in that case. Parties cannot be bound or tied 
up in their fights in that way. Nor will it do to say that the par- 
ties to the présent suit might hâve corne into the suit in the state 
court. They were not obliged to do so; and, if the parties to that 
litigation were seeking an adjudication that should be conclusive 
against the world, it was their duty to make ail parties in interest 
parties to the suit. It is true that the record in the Bradner, Smith 
& Co. case shows that the Erie & Western Transportation Com- 
pany at one time intervened for the sole purpose of resisting the 
appointment of a receiver by the state court, and that, after decree 
passed, Mr. Jenkins, as receiver, intervened by motion to vacate 
the decree. But the latter motion was withdrawn, and neither of 
thèse proceedings on the part of the transportation company and 
Jenkins connected them with the suit, so as to bind them as parties 
privy thereto. It is évident also that the real subject-matter of 
the Bradner & Smith case, which formed the subst,antial basis of 
the decrees which were ultimately entered, was introduced into the 
case by the cross bills of Mr. Harding and the Firemen's Insurance 
Company; and thèse cross bills were filed a considérable time after 
those parties had answered the bill of complainants in the case at 
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b,ar, by which the same subject-matter was hère brought into con- 
troversy. So that it is perhaps a serious question whether this 
court did not first take cognizance of the real controversy between 
the parties which the state court subsequently undertook to ad- 
judicate. Further, an examination of the record in the Bradner & 
Smith case shows, I think, that the decree in that case did not 
assume to reach a large mass of the securities in controversy in the 
case at bar. That decree could only embrace such matters as 
were germane to the issues raised by the bill and cross bills and 
the answers thereto, and those issues, I think, only legitimately in- 
volved the Clark mortgages and such securities and property of 
the Globe Insurance Company as were held by the Firemen's In- 
surance Company. Without considering any other points made in- 
volving the validity of the proceedings in the Bradner & Smith case 
than such as control my décision of the question, I am of the opin- 
ion that those proceedings and the decree rendered in that case 
ought not to be adjudged a bar to the relief sought by complain- 
ants in the présent bill. 

Secretary's Records. 

As a preliminary matter it should be remarked that the correct- 
ness of the secretary's records touching various proceedings of the 
board of directors and the finance committee has been quite seriously 
disputed by some of the witnesses. This dispute, on the one hand, 
involves a déniai on the part of Mr. Harding that the record cor- 
rectly sets forth the amount of his advances under the resolutions 
of September nth, and, on the other hand, it involves the accuracy 
of the proceedings, as recorded, relative to the giving of the de- 
mand note, the alleged approval and confirmation of the sale to 
Hough, and the transaction concerning the resale of the Clark mort- 
gages by Harding to the company. And it is claimed in behalf 
of the complainants that the record of the latter proceedings is 
fictitious and false, and was made up without the knowledge of the 
members of the board, whom the record states participated therein; 
and that the intention was to fabricate a record which should, on 
its face, attempt to give regularity to proceedings between Hard- 
ing and some of the officers of the company, which were in fact, 
as it is claimed, illégal and irregular. But I think the testimony 
is hardly sumcient to impeach the records. It is true Mr. Pratt 
says he did not offer the resolution in relation to giving Harding a 
demand note, and other members of the board hâve no recollection 
of proceedings relative thereto, and of the recorded action of the 
board touching the Hough sale, and the resale to the company of 
the Clark mortgages. But some of the witnesses who thus dis- 
pute the correctness of the records, admit that there was talk in 
the board, or among its members, about giving a demand note, and 
that it was understood that such a note was to be given ; and it is 
to be borne in mind that a considérable time has elapsed since the 
transaction in question, and that, of necessity, the alleged nonex- 
istence of the disputed proceedings rests in the recollection of the 
witnesses, which, after such lapse of time, may be unreliable. The 
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alleged proceedings appear to hâve been recorded in the usual mari- 
ner and form by the proper officer, and, after careful examination 
of the records and évidence, I am not convinced that the records 
hâve been impeached, and they will be regarded throughout as 
évidence of the transactions between Mr. Harding and the board. 
According to the paging of the book of records, it appears that 
some of the leaves are missing, and it was claimed by complain- 
ants' counsel that this was strong évidence of improper tampering 
with the bôok. But there is no proof to show whether the missing 
leaves were intentionally or accidentally removed, nor by whom, 
nor is it shown that they were in the book when its use as a book 
of record was begun, and on the whole I think there is an entire 
failure to show that the imperfection of the record in the particular 
referred to is chargeable to the défendant. 

Efïect of Resolutions of September il and 30, 1874. 

It is too clear for argument that the money and securities put 
into the treasury of the company and made part of its capital by 
Clark and Walker and Harding, McCoy & Pratt under the reso- 
lutions of September 11 and 30, 1874, were pledged beyond recall, 
if the situation of the company should so require, to the payment 
of indebtedness to policy holders. The object of those advances 
was to put the company on a sound financial basis, so that it could 
hold itself out to the world as able to meet its engagements with 
those who should thereafter trust to the security against loss which 
its policies of insurance might afford. The resolutions of Septem- 
ber nth declared that the assets required to overcome impairment 
and to properly conduct the business should be held by the com- 
pany, subject to the payment of ail indebtedness of the company 
to policy holders; and the resolutions of September 3oth asserted 
that the securities received from Clark and Walker and Harding, 
McCoy & Pratt, amounting to $144,918.76, were accepted and held 
in conformity with the resolutions of September nth. Again, in 
the supplementary resolutions of October ioth it was declared that 
nothing therein contained should be held to modify or change the 
fondamental fact that the assets advanced to remedy impairment 
should be the assets of the company, and it was therein resolved 
that they must always be held to be the property of the company, 
free from any liens or claims thereon, and irrevocably pledged to 
the payment of ail the creditors of the company. Mr. Harding 
participated in thèse proceedings. He, of course, understood the 
conditions under which he and his associâtes made their advances 
of- money and securities ; and we find him as late as August 31, 
1875, as an alleged creditor of the company, by letter to the direct- 
ors, invoking the rule of action which was plainly required by the 
resolutions of September, 1874. It is true that the resolutions of 
September nth contemplated the ultimate return of the advances 
made under the resolutions to the parties making them. But it 
was meant and understood that such return could be made only in 
case the assets so advanced were not required to meet the obliga- 
tions of the company. It is clear, therefore, that when the com- 
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pany fell into a condition of insolvency neitber Clark and Waîker, 
nor Harding, McCoy & Pratt, nor either of them, could, by any 
arrangement whatever with the company, withdraw the moneys and 
securities put in under the resolutions, nor could they withdraw 
other securities in place of those they originally contributed, if such 
withdrawal would weaken the power of the company to meet its 
liabilities to policy holders, without violating the spirit of the reso- 
lutions of September, 1874. 

The Meaning and Légal Efïect of the Transactions in Dispute. 

Now the great question in the case is, what were the real mean- 
ing and purpose of the transactions which took place between the 
défendant Harding and the company in July and August, 1875, and 
what was, in fact, accomplished thereby? The court can hâve no 
doubt, in the light of ail the facts and circumstances developed by 
the évidence, that before and at the time of the meeting of the 
directors July 29, 1875, Mr. Harding regarded the situation of the 
company as precarious, and believed that his interests were in jeop- 
ardy. It is true that he says the books of the company were so 
kept that no one could tell its condition. But Walker, the secre- 
tary, testifies that they were purposely thus kept to prevent inter- 
férence by state officiais ; and, as Mr. Harding was président of 
the company, and a member of the finance committee, it may be a 
question whether, under the circumstances, he was not in law charge- 
able with knowledge of the company's afïairs and situation. How- 
ever that may be, we find that Mr. Harding says in his testimony 
that after his return from the East in July, 1875, he entered upon 
an investigation of the afïairs of the company, and endeavored to 
devise ways and means by which the company might continue its 
business. He says he then thought the stock was worth about 25 
cents on a dollar, and it is shown that his investigation of the com- 
pany's condition, however limited it may hâve been, was occasioned 
by the alarm excited in h;s mind by conversations with Walker 
while they were upon their eastern trip. Failure to succeed in any 
measure for the relief of the company in its extremity was followed 
by the contract with Clark and Walker of July 24th. This was 
the first step in proceedings then inaugurated for the protection of 
his interest, and was undoubtedly prompted by the appréhension, 
if not belief, that the loss of his entire investment was threatened. 
During the succeeding month of August he certainly knew that 
the company was in a crippled condition, and believed it to be 
insolvent, for this is established by his own testimony. By the 
contract of July 24th and the assignment concurrently executed, 
Mr. Harding, as we hâve seen, disposed of his stock, and acquired 
in return therefor ail of Clark and Walker's interest in the pre- 
ferred debt. This was followed by the meeting of the directors of 
July 20.th, which provided for the return of the moneys and securi- 
ties advanced under the resolutions of September 11 and 30, 1874. 
Then came the meeting of the executive and finance committee of 
August 12, 1875, when a subcommittee, consisting of Clark and 
Kimball, was appointed "to confer with Mr. Haraing in regard to 
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disposing of preferred debt and his account." Mr. Harding was 
then a member of the finance committee, and was yet président 
of the company. As before stated, it is claimed by the complain- 
ants that a settlement in full was actually consummated between 
Mr. Harding and Clark, after the spécial committee was appointed, 
and before the 30th of August; that by this settlement Harding 
was to receive from the company certain of the securities hère in 
question at fixed values, amounting to $135,000, in payment of his 
entire claim; and that nothing thereafter remained to be done but 
to secure the ratification of the company. Ail this is denied by 
Mr. Harding. It must be admitted that the resolution passed by 
the directors at their meeting of August 30th, whereby they re- 
solved that the settlement made by the executive committee with 
Mr. Harding be approved with certain corrections, tends to cor- 
roborate with not a little force the claim of complainants that a 
settlement had been previously agreed upon. But, regarding it as 
a doubtful question, it is clear that the settlement which was ulti- 
mately consummated between Mr. Harding and the company was 
set on foot when the executive and finance committee took action 
on the subject; that negotiations in détail were carried forward 
by Mr. Harding and Clark, and that thèse negotiations contemplated 
not only security to Mr. Harding on account of his cash advances, 
but also for his interest in the so-called preferred debt; and after 
much considération of the case in ail its aspects it has become 
my conviction that the various steps thereafter taken, including 
the giving of the demand note with the accompanying securities, the 
Sale of the securities to Hough, the ratification of that sale by the 
company, the repurchase of the sécurités by Harding, the sale back to 
the company by him of the Clark mortgages, and the exécution to him 
of the company's notes therefor, the record proceedings of the board 
of directors in relation to thèse transactions, and the ultimate pur- 
chase of the Clark mortgages by Mr. Harding under the power of 
sale which was annexed to the notes, constituted a séries of acts 
whereby, so far as was possible, Mr. Harding should obtain security 
on account of his entire claim against the company, which consisted 
of his interest in the preferred debt and his cash advances, and by 
means of which he should become vested with the title to the entire 
mass of securities which it is sought by the présent bill to reach for 
the benefit of the gênerai creditors. It is to be observed that in 
the negotiations which preceded the exécution of the demand note 
it had been proposed that Mr. Harding should take from the com- 
pany a large part of the same securities which he ultimately received 
as collatéral to the demand note. Mr. Harding testifies that during 
those negotiations he thought it quëstionable whether he could take 
those securities from the company, and hold them in the manner 
proposed, and I think the évidence as a whole sustains the conclu- 
sion that the immédiate object of the demand note was to give the 
transaction such outward form and character as would enable Mr. 
Harding, in the most effectuai manner possible under the circum- 
stances, to hold the securities which were delivered to him as col- 
latéral to the note. Mr. Harding drew the resolution of August 
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30th in regard to the demand note. He asked that the record should 
show such a resolution, and the directors asked him to prépare it. 
The face amount of the securities was greatly in excess of the note. 
In order to get the demand note, Mr. Harding testifies that he 
promised, in case the company did not pay it, and he should sell the 
collaterals, he would make with the company such a contract as 
was subsequently expressed in his letter of October 4, 1875, to U. 
P. Smith, then président of the company, which was in part a con- 
tract to sell the Clark mortgages back to the company, and give it 
a receipt in full for his advances under the resolutions of Septem- 
ber, 1874. In form the demand note was given for Mr. Harding's 
cash advances outside the resolutions, but I cannot doubt that it 
was intended that the securities transferred as collatéral should be 
sufficient, at least, in amount to cover and secure his interest in 
the preferred debt. The transactions which follow the giving ot 
the demand note tend to strengthen this view. 

The Hough Sale. 

Ostensibly the transaction between Mr. Harding and Hough was 
a sale of the securities and a transfer of the title to Hough, but the 
évidence shows that it was in fact only a sale in form. The amount 
of the securities was large, — Hough says between $150,000 and 
$200,000. Hough had no money with which to buy them, and states 
that he so told Harding. Still Harding appears to hâve been urgent 
that he should take them, and finally Hough gave his unsecured 
note for $60,000, and took possession of the securities. The parties 
were occupying offices in the same suite of rooms. The alleged 
sale, ostensibly under the powér contained in the demand note, was 
private, and it is very clear that the transaction was not intended 
to be a permanent transfer. It is true Hough testifies that there 
was at the time some conversation to the eftect that the parties were 
not to hâve any understanding that would invalidate the sale, and 
to the further eflfect that Harding wanted to sell, and that Hough 
was to hold the securities. But he also testifies very decisively that 
he understood that, if Mr. Harding wished to buy the securities 
back, he could do so, and that Harding stated at the time that he 
might want to purchase them back, and that Hough replied that he 
could hâve them back if he wanted them. Further, Hough testifies 
directly that he does not think he should hâve made the purchase 
and given his note if he had expected to keep the securities and meet 
his note, but that he was abundantly secured in giving the note. 
Then what followed? Holigh held the securities for two or three, 
months, then delivered them back to Harding, his $60,000 note was 
destroyed, and $250 was allowed him as a sort of payment in the 
transaction on a claim that Harding held against him. The real 
meaning of ail this is not doubtful. It was form, not substance. 
To a court of equity, whose duty it is to look into the real meaning 
of transactions when they become the subject of investigation, it is 
clear that this was but a device by means of which it was sought 
to strengthen Mr. Harding's title to the securities, and it cannot, 
in my juàgment, be held to hâve improved his title. His position 
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with référence to légal rights and liability was not changed by any- 
thing which transpired between himself and Hough. 

Sale of Clark Mortgages. 

It is évident from Mr. Harding's letter to U. P. Smith of October 
4, 1875, tnat he did not then regard his title to the securities as 
perfect, and he therein farmally proposes, according to what was 
undoubtedly the previoùs understanding, to sell the Clark mortga- 
ges to the company for the amount of the demand note, and take 
new notes from the company, to be due in two, four, six, and eight 
months from September 30, 1875, as a condition of confirming the 
title of his vendee to the collaterals. And upon such contract Seing 
carried out he proposed to give to the company a receipt in full for 
his advances under the agreement of September, 1874, containing 
the condition that the title of his vendee to the collaterals should 
stand good and unimpeachable. This arrangement was, in effect, 
carried out. The Clark mortgages were sold back to the com- 
pany, and it gave to Mr. Harding therefor its notes, aggregating 
in amount $50,274.53, with the Clark mortgages as security for their 
payment when due, and he released the company from ail liability 
under the agreement' of September, 1874. It is quite incredible 
that the parties supposed, in the then condition of the company, 
that those notes could be paid at maturity. They were not paid, 
and the collatéral mortgages were sold to Mr. Harding under the 
power of sale annexed to the notes. By this form of transaction 
Mr. Harding acquired the ultimate title to the Clark mortgages, 
and by his alleged repurchase from Hough he acquired his ultimate 
title to the other securities in question, and to that extent his claims 
against the company were satisfied, and the company was discharged 
from its : agreement of September, 1874, to return to him the ad- 
vances which he had made under the resolutions of that date. Un- 
less, therefore, other grounds of défense than such as hâve been 
heretofore indicated are established, I am of the opinion that to the 
extent of Mr. Harding's interest în the so-called preferred account, 
he cannot hbld the securities in, question against the claims of gên- 
erai creditors of the company. 

As to Fraud and Misrepresentation of Clark and Walker. 

But it is insisted by Mr. Harding that he was induced by mis- 
representations and fraud to become a stockholder in this company, 
and to make, advances of money under the resolutions of Septem- 
ber, 1874; that on discovery of the alleged fraud he had a right to 
rescind ail contracts under which he acquired stock and made ad- 
vances; and that his agreement with Clark and Walker, of date 
July 24; 1875, in connection with the resolutions of the board of 
July 29, 1875, was a valid rescission, by virtue of which he became 
entitled to the return or to a resale to him of his original securities 
or other securities sufficient to make him good. Limiting the con- 
sidération of this point to the purchases of stock and to the advan- 
ces eovered by the resolutions of September, 1874, and saying noth- 
ing about the advances made outside those resolutions, there are, 
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in my opinion, several conclusive reasons why the supposée! right 
of rescission could not be exercised against the policy holders and 
creditors of the company. And nrst, as before observed, the con- 
tract of July 28, 1874, under which the défendant Harding made 
his original purchases of stock, was made with Clark and Walker 
individually. It is true that they were officers of the company at 
that time, but they nevertheless contracted, and Harding dealt with 
them, in their individual capacities, and not otherwise. This is ap- 
parent on the face of the contract, and for any fraud practiced by 
them in that transaction they, and not the company, were respon- 
sible. The company did not sell the stock. Clark and Walker sold 
it; and, even if the défendant had brought himself within the rule 
that requires promptness in rescinding a contract on the ground of 
fraud, I could not assent to the proposition that he could rescind 
this contract, and reclaim the money he paid for stock thus acauired 
to the préjudice of policy holders and creditors of the company. 
Moreover, I am constrained to hold that Mr. Harding did not act 
with the promptness that would enable him to rescind or cancel hi* 
purchases of stock, and this observation is equally applicable to tnc 
advances of money made under the resolutions of September, 1874. 
I am not forgetful of the fact that Mr. Harding insists that he did 
not discover the alleged fraud until August, 1875, a "d that, there- 
fore, the attempted rescission was seasonably made. But he was 
président of the company from August 25, 1874, until August 30, 
1875. He participated in its afïairs as its principal officer and as a 
member of the finance committee, and, notwithstanding the claim 
that he was ail of the time ignorant of the condition of the company 
and of the manner in which its business was being conducted and 
of the value of its securities, I cannot, in view of his relations to the 
company, regard his claim in this behalf as tenable. He certainly 
had opportunity to learn ail those facts of which he now allèges 
he was ignorant, and as président of the corporation he had par- 
ticular facilities for acquiring the necessary knowledge ; and if he 
did not avail himself of those opportunities and facilities the law 
must impute to him that négligence which estops him now to assert 
a right to rescind the contracts in question on the ground of fraud 
not discovered until the attempted rescission was made in 1875. 
He knew when he went into the company that its capital had been 
impaired. He knew that one of the objects of the reorganization 
of the company after he and his associâtes became stockholders was 
to remedy that impairment. It is true that Mr. Harding allèges 
that one of the alleged fraudulent représentations made to him was 
that only $60,000 was required to put the company upon a sound 
basis, but it appears that concurrently with advancements of money 
made by Clark and Walker and Harding, McCoy & Pratt, amount- 
ing to over $144,000, the board of directors, of which Mr. Harding 
was then président, by resolution declared that $150,000 was needed 
to relieve the company from previous impairment of capital, and ail 
the parties appear to hâve proceeded upon that understanding; 
and thereafter, and with that knowledge, Mr. Harding continued his 
connection with the company, and it cannot be successfully denied 
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that he was an active participant in the efforts subsequently made, 
and which he must hâve known it was necessary to raake, to main- 
tain the company as a solvent corporation entitled to public confi- 
dence. Moreover, I do not fmd from the testimony, that at the 
time of his transactions with the company in August, 1875, he then 
asserted to the company his right to rescind contracts previously 
made on the ground of fraud. Indeed, it appears to hâve been Mr. 
Harding's view, when negotiations were in progress looking to a 
direct surrender of securities in payment of his share of the pre- 
ferred debt, that the company's right to make such surrender and 
his right to receive the securities were questionable. Upon the gên- 
erai question under considération, the cases of Ogilvie v. Insurance 
Co.," 22 How. 380, 16 L. Ed. 349, and Upton v. Tribilcock, 91 U. 
S. 53, 23 L. Ed. 203, are instructive, and not without force. I hâve 
examined the cases cited on the argument in support of the claim 
made by the défendant on this brandi of the case. In Bank v. 
Addie, L,. R. 1 H. L. Se. 145, it was held that, where a person has 
been drawn into a contract to purchase shares by the fraudulent 
misrepresentations of directors, and where the directors, in the name 
of the company, seek to enforce such a contract, or where the per- 
son who has been deceived institutes a suit to rescind it, the mis- 
representations are imputable to the company, and the purchaser 
cannot be held to his contract. In this case the bank owned the 
shares of stock that were sold. The purchase was made on the 
faith of reports made by the manager of the bank, who caused the 
shares thus owned by the bank to be sold upon fraudulent repré- 
sentations made by an authorized subagent. The bank sought to 
enforce the contract to purchase the shares. The case in its essen- 
tial facts is plainly distinguishable from the case at bar. In the case 
of Mining Co. v. Smith, L. R. 4 H. L,. 64, the directors in their officiai 
capacity issued a prospectus concerning an American mine, which 
contained false and fraudulent représentations, and the respondent 
purchased from the company shares on the faith of the prospectus; 
and upon such a state of facts it was held that he should be relieved 
from liability upon his purchase. Wright's Case and In re Lon- 
don & Mediterranean Bank, 7 Ch. App, 55, were of the same nature. 
Thèse cases are so dissimilar in their facts to the case at bar that 
they cannot be held controlling upon the question as it is hère pre- 
sented. If I correctly understood the learned counsel for the de- 
fendant, he contended that the case of Upton v. Tribilcock, supra, 
sustained the view hère argued that the alleged fraud of Clark and 
Walker in selling the stock to Harding gave to the latter the right 
to rescind his contracts of purchase, without regard to the rights 
of the gênerai creditors of the company. I am unable to concur 
with counsel in that conclusion. There was a strong dissent in that 
case, and the views of the dissenting justices, so far as they were 
expressed, lend some support to the contention of the défendant 
hère upon this point. But the principal opinion, which is, of course, 
to be accepted as the law of the case, as I understand it, supports 
the views I hâve expressed upon this question. 
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As to Pledge of Securïties to Harding Under Resolutions aï 

September, 1874. 

Concerning the claim that the agreement created by the resolu- 
tions of September, 1874, constituted a pledge of securities in. favor 
of ail who advanced those securities on the faith of that agreement, 
it may be said that this claim was undoubtedly well founded as be- 
tween the company and the parties who made the advances ; but it 
was not a pledge that could be enforced to the préjudice of policy 
holders and creditors, especially in view of the fact that by virtue 
of the resolutions the moneys and securities advanced became part 
of the assets of the company, subject to the payment of ail indebt- 
edness of the company to policy holders. Thereby the pledge in 
favor of creditors became paramount to that in favor of the parties 
who made the advances. Having determined that to the extent of 
Mr. Harding's interest in the preferred account he cannot hold the 
securities in question or their proceeds against other creditors of 
the company, it becomes necessary to inquire — First, what was the 
amount of money advanced by him under the resolutions of 1874; 
and, secondly, what was his entire interest in the so-called preferred 
account on the 30th day of August, 1875 ? 

Amount Advanced by Harding Under Resolutions. 

It is claimed by the complainants that Mr. Harding's individual 
sriare of the advances covered by the resolutions of September, 1874, 
was $51,718.75, which includes $25,000 known as the "Monmouth 
National Bank Call Loan." The défendant dénies that this item of 
cash was put in under the resolutions, or that it ever was part of the 
so-called preferred debt, and it appears in his account against the 
company for subséquent advances made outside the resolutions, un- 
der date of February 4, 1875. That Mr. Flarding owned two-fifths 
of the Union National Bank stock, $3,000, and two-fifths of the 
telegraph bonds, $1,800, put in under the resolutions, there is no 
question. Then it appears from the records that the sum of $46,- 
918.75 was advanced in cash, and it cannot be claimed, and is not 
claimed, that McCoy and Pratt made any part of this cash advance. 
It ail came from Mr. Harding. The three items of $3,000, $1,800, 
and $46,918.75 make the before-mentioned aggregate of $51,718.75, 
and, rightfully or wrongfully, the Monmouth Bank loan of $25,000 
is part of the $46,918.75. Now, is Mr. Harding right in his claim, 
or is he now in position to claim that that item should not be treated 
as part of the $46,918.75, and as advanced under the resolutions? 
It is not clear when the $25,000 was paid to the company. The 
circumstances indicate that it was paid in at an earlier date than 
that under which it is charged in Mr. Harding's account. Indeed, 
it must hâve been paid a considérable time before November 3, 
1874, because it is shown that he was paid interest thereon by 
the company to the amount of $430.50 on that day. The testimony 
tends to show that the original draft of the resolutions of Sep- 
tember 30th was not filled up as to amounts when passed, and 
probabîy because ail the advances then intende d to be made had 
113 F.— 22 
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not yet been made. The $46,91876 is named in the recorded res- 
olutions as advanced in cash. As before stated, there is no doubt 
it included the $25,000 in question. Now, as the resolutions in 
efïect déclare that that amount was advanced to remedy the im- 
pairment of capital, and was received under the resolutions, is it 
permissible for Mr. Harding, as against policy holders whom it 
was intended to protect by the resolutions, now to assert that in fact 
that money was not advanced for the purpose declared in the res- 
olutions? I think not. It seems to me that he is now estopped 
so to do. The resolutions were adopted at a meeting of the board 
at which he presided. The original draft was filled up as to amounts 
before it was placed upon the secretary's record. That record ap- 
pears to be complète, and is signed by the secretary. The testimony 
of both Walker and Clark tends to show that the $25,000 was paid 
in under the resolutions. It seems to hâve been so understood at 
the time by both of those parties. It is true that there is other tes- 
timony to the effect that Mr. Harding, at some time subséquent, in- 
sisted that the amounts as stated in the resolutions were incorrect, 
and that the Monmouth Bank loan ought not to hâve been in- 
cluded therein. But the resolutions were suffered to remain un- 
changed, and ail the parties appear to hâve subsequently acted 
thereon. If the resolutions were wrong, they should hâve been 
corrected at the time, and should not hâve been permitted to remain 
as the basis of the company's future action. It is stated in the tes- 
timony on this subject ofïered in behalf of the défendant, that the 
resolutions of September 30th wherein they name amounts were 
subsequently corrected, but I am not able to find a record of any 
such correction. Of course, no improper increase of the amount 
advanced by Mr. Harding under the resolutions should be made or 
permitted ; : and if the records showed that such correction of the 
resolutions was made as would place the $25,000 in question outside 
the resolutions, I should not hesitate to allow defendant's claim 
upon this point. That the $25,000 was in fact at the time classed 
with the advances under the resolutions, and was so treated by 
Walker as well as Clark, there can be no doubt. Even Exhibit Z, 
which is the best évidence produced of the basis on which the final 
settlement was made, déclares that the whole amount received un- 
der the resolutions of September 30, 1874, as per record, was $144,- 
918.74; and the acceptance of this amount as correct necessa- 
rily includes the Monmouth Bank loan. The testimony quite strong- 
ly shows that Mr. Harding permitted other parties to arrange the 
so-called preferred debt account, and without perhaps fully under- 
standing at the time of what items the aggregate was composed; 
and I am constrained to think that he must be held bound by what 
was done at the time by the record as it has ever since been per- 
mitted to stand. The resolutions of October 11, 1874, provided 
that no interest should be paid as stipulated in the second resolution 
of the séries adopted September nth, except out of the surplus 
earnings of the Company, and it is claimed that on November 3, 
1874, interest to the amount of $430.50 was paid to Mr. Harding 
by the company on the Monmouth Bank loan ; and this is urged as 
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a circumstance tending to show that the amount of that loan was 
not advanced under the resolutions. But this item of interest ap- 
pears to be charged to Mr. Harding on the débit side of his ac- 
count with the Company, appearing on the "mémorandum pass book" 
in évidence, and giving to the circumstance that this payment of 
interest was made as claimed, its proper weight. I do not deem it 
sufficiently potent to overcome the facts that the item in question 
was otherwise dealt with as advanced under the resolutions, that 
it was included in the amount declared by the records of the board 
to hâve been so advanced, that it was thereby made part of the 
basis upon which the company proceeded in its business, and that 
the record as thus originally established was never changed. 

Harding's Interest in the Preferred Account. 

The next question is, what was Mr. Harding's entire interest in 
the so-called preferred account on the 30th day of August, 1875? 
And I hâve no hésitation in holding that the principal of his claim 
under the account was $101,718.75. His individual advances under 
the resolutions, as has just been determined, amounted to $51,718.75. 
Then under the contract with Clark and Walker of July 24, 1875, 
he transferred to them his $75,000 of stock, and took from them 
an assignment of the moneys and securities which Harding, Mc- 
Coy & Pratt had paid to Clark and Walker on account of their orig- 
inal purchase of stock, amounting to $75,000, and which were treated 
in the contract of July 24th and in the last-mentioned assignment as 
advanced to the company under resolutions of September, 1874. But 
in fact, as shown by the resolutions, Clark and Walker put in but 
$65,000, and this was their actual interest in the preferred debt, 
and must be regarded as the interest in fact transferred to Harding 
by Clark and Walker in exchange for the former's stock. Adding, 
then, the $65,000 to the $51,718.75, and we hâve an aggregate of 
$116,718.75. But this did not ultimately represent Harding's inter- 
est in the preferred debt on August 30, 1875, because, as appears 
by the contract with McCoy and Pratt of August 9, 1875, made after 
the contract of Harding with Clark and Walker, McCoy and Pratt 
claimed the right to exchange $15,000 of common stock of the com- 
pany for $15,000 of the securities put in under the resolutions by 
Clark and Walker, which right was, by the seulement then made, 
in effect allowed; and when this $15,000 is deducted from $116,718.- 
75 there is left $101,718.75 as the défendant Harding's interest in 
the preferred account. The same resuit was reached in a some- 
what différent form in the contract of settlement with McCoy and 
Pratt, by which, in satisfaction of their share of the securities put 
in under the resolutions, and of their right to exchange common 
stock for securities advanced by Clark and Walker, $43,200 were 
allowed them in securities and cash ; which amount, deducted from 
$144,918.76, the whole amount put in under the resolutions of 1874, 
leaves $101,718.76; and this, it will be noticed, is stated in Exhibit 
Z, in évidence, as the principal of Mr. Harding's claim under the 
preferred account, added to which, as appears in that exhibit, is the 
interest thereon, $15,121.79, making a total of $116,840.55; and to 
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this extent and amount I hold that the securities in question or their 
proceeds may be reached by complainants for the benefit of cred- 
itors, subject, however, to a further ascertainment of facts as to 
the amount and character of creditors' claims entitled to share in 
said securities or their proceeds. 

Amount of Harding's Cash Advances Outside the Resolutions. 

That Mr. Harding made large advances of money to the Com- 
pany outside of the resolutions of 1874 must be admitted, but the 
amount of those advances is a much-controverted question. Ac- 
cording to bis account, appended to the amended answer, the amount 
of the principal of those advances prior to August 30, 1875, was 
over $175,701.83. He allows in the account certain crédits amount- 
ing to $72,018.75, which would leave a balance of $103,688.08. This, 
however, leaves in the account, and as part of such advances, the 
Monmouth Bank loan, amounting to $25,000, which, as I hâve held, 
must be regarded as representing part of his interest in the pre- 
ferred debt, and therefore should not be included in the advances 
outside the résolutions. Tlièn the account contains also an item 
of $24,500 cash value of railroàd bonds, of which it is shown that 
$21,918.76 was originally advanced under the resolutions of 1874, 
for it is part of the item of $46,918.76 named in the resolutions of 
September 3oth as advanced by Harding, McCoy & Pratt. The 
$25,000 and the $21,918.76, making in the aggregate $46,918.76, 
should, therefore, not be included in the advances outside the réso- 
lutions, and should be deducted from the before-mentioned amount 
of $103,683.08; and, when so deducted, the balance is $56,764.32. 
There is serious controversy Over the items in Mr. Harding's ac- 
count which are part of the last-mentioned sum, it being claimed 
by the complainants that some of the largest of those items con- 
sist of moneys used by Mr. Harding in the purchase of additional 
stock of the company. It appears that no accurate account was 
kept of Mr. Harding's advances as the advances were made. The 
account which he now présents I understand to hâve been prepared 
after this bill was filed, and from the best data at his command, 
but not from the mémoranda made when the moneys were ad- 
vanced. Certain checks drawn by Mr. Harding in favor of the 
company are produced, which, of course, are évidence that he made 
advances, but the exact amount of the advances is still left in doubt, 
unless his présent account is accepted without qualification. It is 
évident that at the time of the action of the board of directors on 
the 30th of August, 1875, with référence to a settlement with Mr. 
Harding, none of the parties were able to state the exact amount 
of his cash advances. Some incomplète mémoranda were furnished, 
showing a cash balance in favor of Harding of from $9,000 to 
$12,000, and there is testimony in the case to the effect that it be- 
came necessary to make various additions to the amount at first 
supposed to represent the cash balance; but ail the testimony of 
this character is manifestly unsatisfactory. After much examina- 
tion of the évidence, I hâve corne to the conclusion that Exhibit Z 
should be accepted as furnishing the basis for a conclusion upon 
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this question. It is a statement of account made at the time of 

the final adjustment in August, 1875. It was prepared by the secre- 
tary, Mr. Walker, and I can hâve little doubt was made the basis 
of final action by ail the parties in interest. It shows that Mr. 
Harding's balance of cash account against the company was then 
regarded as $38,376. It is suggested on the part of the défendant 
that this statement of account contains only items of advances to 
June 24, 1875, and that, as appears by the account now submitted 
by Ml Harding, he made advances down to and including August 
30, 1875, and it is argued, therefore, that Exhibit Z cannot be cor- 
rect. But there are evidently errors of date in Mr. Harding's prés- 
ent account, and it is to be noticed that, although some of the 
items in that account are dated August 30, 1875, the same items 
are in Exhibit Z, the crédit side of which, so far as it covers Hard- 
ing's advances, closes June 24, 1875. This shows that in preparing 
Exhibit Z the intention and effort were to bring the account down 
to the time of the final settlement. Then, as before stated, the 
amount of Mr. Harding's cash balance on account of advances is 
declared in Exhibit Z to hâve been at that time $38,376. This does 
not equal the amount of the demand note, which was $47,743.52, 
the différence being $9,367.52. But the évidence shows that com- 
putations and recomputations of interest were made, and that the 
premium on bonds was added, so that it is not unreasonable to 
conclude that the parties at that time, for the purpose of the ulti- 
mate settlement, adopted the amount of the demand note as the 
amount to which the défendant Harding was entitled on account 
of cash advances and interest. And it is my conclusion that, in 
view of what then transpired, those advances should be held not to 
hâve exceeded, on the 30th of August, 1875, $47,743.52. It is urged 
by the défendant that thèse advances should include $10,000, part 
of the original $25,000 paid by Harding, McCoy & Pratt for their 
stock; but I think this claim is not well founded. Whether that 
$10,000 went into the so-called preferred account or not, it was 
money paid by Harding, or Harding, McCoy & Pratt, for stock 
on their original purchase, and I do not think it can be legitimately 
given a place as part of the cash advances. 

Rights of Parties with Référence to Harding's Cash Advances. 

Can the défendant Harding hold the securities in question un- 
der the settlement of August 30, 1875, m payment of his cash ad- 
vances, or as security therefor? This question was urged by com- 
plainants' counsel with the évident understanding that, if this branch 
of the case should be decided adversely to the défendant, the rights 
of the parties, so far as the defendant's cash advances were con- 
cerned, would be finally determined. I ara constrained to say, how- 
ever, that, even if the question before stated be answered in the 
négative, there may still remain not only the inquiry whether Mr. 
Harding in that case would not be entitled to share pro rata with 
other creditors in the securities, or their proceeds, to the extent 
of his cash advances, but the further question whether, on marshal- 
ing ail daims against the company, he would not be entitled to be 
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paid his advances in full from the assets of the company, in préfér- 
ence to policy holders, without regard to any previous attempted 
settlement. Without, at this stage, pursuing thèse suggestions, I 
proceed to consider the question first stated. That Mr. Harding 
and his co-directors to the time when he ceased to be an officer 
and director of this insurance company, in a strong sensé, held the 
position of trustée of the assets of the company for the benefit of 
its creditors, cannot be successfully disputed. 2 Story, Eq. Jur. 
1252; Bliss v. Matteson, 45 N. Y. 22; Bartlett v. Drew, 57 N. Y. 
587. "The directors of a corporation stand in confidential relations 
to its creditors, towards whom they are bound to act with perfect 
fairness. They are at least quasi trustées for the creditors, and 
where the corporation is însolvent good faith forbids that the direct- 
ors should use their position to save themselves or one of their 
number at the expense of the other creditors." Coons v. Tome 
(C. C.) 9 Fed. 534. "The directors of an insolvent corporation, 
while it is under their management, hold the position of trustées 
of its assets for the benefit of its creditors, and, if themselves cred- 
itors, cannot secure to themselves any préférence or advantage over 
the other creditors." Bradley v. Farwell, 1 Holmes, 433, Fed. Cas. 
No. 1,779. "The managers and officers of a company where capital 
is contributed in shares, are, in a very legitimate sensé, trustées 
alike for its stockholders and its creditors, though they may not be 
trustées technically and in form." Jackson v. Ludelin'g, 21 Wall. 
616, 22 L. Ed. 492. See, also, Drury v. Cross, 7 Wall. 299, 19 L. 
Ed. 40, and Koehler v. Iron Co., 2 Black, 720, 17 L. Ed. 339, for 
récognition of the same gênerai principle. Undoubtedly an insol- 
vent debtor, whether a corporation or individual, may at common 
law prefer one of its creditors. Bradley v. Farwell, supra; Drury 
v. Cross, supra. But this is a principle only applicable to trans- 
actions which in no manner involve advantages secured in whole 
or in part by virtue of a fiduciary relation. To further point out 
the relations which Mr. Harding bore to this company when the 
settlement between them was negotiated, and the circumstances of 
the transaction, would be to repeat much that has been stated. 
There is no doubt whatever that the advances of money repre- 
sented by the demand note in évidence were made by Mr. Harding 
in good faith, and at tirneS when the exigencies of the company 
demanded that its resources be strengthened. There is no doubt 
that on the 30th day of August, 1875, there was an actual and 
valid indebtedness owing by the company to Mr. Harding on ac- 
count of thèse advances. Nevertheless the law forbade Mr. Hard- 
ing and, , his co-directors, at a time when they knew the company 
was in extremis, and when his relations to the company were such 
as to enable him to exercise his power as a member of the corpo- 
ration for his own protection, to appropriate the assets of the com- 
pany to the payment of his individual demands, in the manner in 
which such appropriation was attempted hère, however honest and 
just those demands were. In such circumstances the only safe and 
true position he could take was that of a creditor, who, in the ulti- 
mate distribution of the assets of the corporation, might insist upon 



HART Y. GLOBE INS. CO. 343 

a préférence so far as his advances were concerned, and, if need 
be, make his lawful appeal to the courts for the establishment of 
such rights as equity might permit him to assert. As has been 
heretofore observed, while yet Mr. Harding held the position oi 
an officer and director of this company, and at a time when he 
knew the company was insolvent, measures were set on foot for 
his individual protection and security. His associâtes in the man- 
agement co-operated with him in the accomplishment of this ob- 
ject. The initiatory steps were taken a considérable period before 
he retired from the presidency of the company. That he took to- 
ward the company the position of an adversary, I think can make 
no différence. As between himself and the company, he may hâve 
asserted hostile demands against the company, but as to gênerai 
-creditors the law must treat the combined action of the directors 
of the corporation in the transaction as collusive. It is true that 
the resolutions in relation to the demand note were not passed, 
and the note was not executed, and the securities were not de- 
livered, until after Mr. Harding had resigned as président. But 
ail this transpired at one and the same meeting. It is évident that 
the résignation was tendered in view of the culminating act, which 
had been preceded by a séries of steps which led up to it, and which 
had ail taken place while Mr. Harding held a trust position in the 
company. Even admitting that a settlement had not been fully 
consummated before Mr. Harding's résignation, yet the negotiations 
.had been substantially concluded before that event, and there was 
little left to do on the 30th of August but to provide for détails and 
complète the transaction by exécution of the note and delivery of 
the securities. I do not think the résignation, in view of ail the 
circumstances, can be regarded as effectuai to so far relieve Mr. 
Harding of his relation of trust to the assets of the corporation as 
to enable him thus to secure a personal advantage. As we hâve 
seen from références to the records already made, the executive 
and finance committee of the company on the I2th day of August, 
1875, took formai action on the subject of a settlement with Mr. 
Harding by appointing a spécial committee to confer with him "in 
regard to disposing of preferred debt and his account," and Mr. 
Harding participated in the proceedings of this meeting; and at 
the meeting of the board on August 30th, when Mr. Harding re- 
signed as président, it was resolved that the settlement made with 
him be approved, with certain corrections, thereby implying that 
the terms of a settlement had been previously agreed upon, and 
only needed formai ratification. The évidence shows, as before 
stated, that Mr. Harding, desiring that the records would show a 
resolution authorizing the demand note, at the suggestion of the 
directors drew the resolution, and the demand note was executed 
and the securities were delivered on that day. It may be true that 
in a certain sensé Mr. Harding was occupying a position antag- 
onisme to the company, but it seems very plain that the transaction 
consummated on the 30th of August was brought about by the 
active co-operation of the directors of the company, and I am un- 
able to aveid the conclusion that the influence and power of Mr. 
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Harding before he terminated his connection with the company 
were potent in the accomplishment of the desired object. Cases in 
England and this country in which the principle of law hère appli- 
cable was enforced are numerous, yet, of course, as cases differ in 
their particular facts and circumstances, no one of them that I hâve 
examined is exactly like the présent. In Koehler v. Iron Co., 2 
Black, 715, 17 L. Ed. 339; in Drury v. Cross, 7 Wall. 299, 19 L. 
Ed. 40 ; and in Jackson v. Ludeling, 21 Wall. 616, 22 L. Ed. 492, — 
the gênerai principle is recognized and enforced that the managers 
of a corporation hâve no right to enter into or participate in a 
combination or agreement to promote their own advantage at the 
expense of the company, its stockholders, or its creditors. See, 
also, Ex parte James, 8 Ves. 337 ; Ex parte Lacy, 6 Ves. 625 ; Fox 
v. Mackreth, 1 White & T. Lead. Cas. Eq. pt. 1, *i5.i ; 12 Wkly. 
Rep. (V. C. W.) 510. Eradley v. Farwell, 1 Holmes, 433, Fed. Cas. 
No. 1,779, decided by Judge Shepley, is an instructive and well- 
considered case. In the opinion of the court it is, among other 
things, said: 

"Courts of equity were establlshed for the pvirpose, among others, of en- 
forcing the exécution of such matters of trust and confidence as are binding 
in conscience, though not cognizable in a court of law. Such courts will not 
permit trustées, in the exercise of the powers of their trust, or in dealing 
with the trust estate, to obtain any beneflt or advantage for themselves 
to the in jury or préjudice of those for whom they are acting in the fiduciary 
relation, or to protect, indemnify, or pay themselves at the expense of those 
who are similarly situated in relation to the fund. » • * The fiduciary 
relation between the directors and the créditera being establlshed, and the 
fact that the trustées in dealing with the trust fund hâve secured to them- 
selves a benefit or advantage to themselves as creditors over and above the 
other creditors, taints the transaction, and invokes the aid of a court of 
equity to see to the right exécution of the trust. Not that the trustées 
cannot prefer one créditer to the others at conimon law, * ♦ * but that, 
in equity, a trustée cannot contract with himself as he may with third 
parties. If he exercises in his own favor the powers he may rightfully 
exercise in favor of another, the court does not stop to inquire whether he 
gained or lost. It fs enough that the beneficiary is dissatisfied with the 
transaction for the court to set the transaction aside, without requiring the 
beneficiary to prove actual loss or actual fraud. » * • Espeeially in the 
case of insolvent corporations are the acts of the managing oflîcers to be 
free from the imputation of having been influenced by the considération of 
any interests adverse to those they are bound only to regard. Standing in a 
fiduciary relation, as it were, at the bedside of a dying patient, if they are 
subsequently found in possession of a portion of his effects, they must show 
title by a conveyance untainted hy the exercise of that power which the 
trust relation gave them to influence the disposition made by the décèdent 
of his property in their favor and to the préjudice of others having equal 
claims to the inheritance." 

Without further prolonging the discussion upon the question un- 
der considération, I am of the opinion that Mr. Harding cannot, 
by virtue of the settlement consummated on the 30th of August, 
1875, hold the securities in question, or the proceeds thereof, in pay- 
ment of his advances represented by the demand note. It will re- 
main, however, an open question, to be determined on marshaling 
and distribution of the assets of the company, what may be the 
rights of Mr. Harding, so far as his cash advances are concerned, 
as between himself and gênerai creditors, the attempted settlement 
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with the company being now held unsustainable in equity; and 
that question, which I regard an important one, will be reserved 
for future considération at the proper time. 

As to Alleged Pledge of Securities to Harding for Cash Advances. 

It was part of the contention in behalf of the défendant Harding 
that he held the securities in question in pledge to secure him for 
his advances of money to the company. In the light of the tes- 
timony, and considering the relations of Mr. Harding to the com- 
pany, it is very doubtful whether such a pledge of the securities 
was made as would enable him to hold them against the claims of 
other creditors, or as would strengthen his title under the settle- 
ment that was finally made. I am certainly not prepared to hold 
that the settlement can be upheld by virtue of what is claimed to 
hâve been such previous pledge. In what manner the rights and 
position of Mr. Harding as a creditor asserting a préférence to 
the extent of his cash advances may be strengthened or affected 
by the supposed pledge of securities is a question that may arise 
hereafter, and which I do not now décide. 

The Claim of $27,000. 

The further claim made against the défendant Harding of $27,500 
I shall disallow. To entitle the complainants to a decree for that 
sum as a demand against him the proof should be as clear as in 
an action at law for money had and received. The testimony on 
the subject is confused and unsatisfactory. Of course, if Mr. Hard- 
ing originally got the money on the paper of the insurance com- 
pany for his personal accommodation, and if the company ultimately 
paid the debt, and Mr Harding was never charged with it, then 
he should account for the amount he thus personally realized. It 
seems to be conceded that the insurance company took up the 
paper at the bank, and that this was done after the settlement on 
the 30th August, 1875. But I am not satisfied that this item was 
not taken into considération in the settlement. It is charged against 
Mr. Harding in the so-called "little red book." Ail that Clark 
appears to positively know of the transaction is that the $27,500 
was paid to the bank after the settlement. Other than that he 
seems to know nothing with certainty about the item, although he 
thinks it was omitted in the estimate or account made at the time 
of settlement, and of the account he knew nothing except what 
was told him. The entry of the $27,500 was made in the little red 
book under date of December, 1874, and of the same date is a 
charge against Mr. Harding in Exhibit Z of $12,923.75, which, the 
proofs rather indicate, was such part of the $27,500 as was regarded 
at the time of the settlement chargeable to Mr. Harding. Mr. Hard- 
ing testifies that this matter entered into the settlement of August 
30, 1875; that the only charge against him growing out of the 
Union National Bank loan was $12,923.75 ; and that it was so un- 
derstood at the time, and was charged to him accordingly. I am 
not free from doubt as to ail the facts of the transaction, but, after 
considering such testimony as we hâve on the subject, my mind 
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inclines to the conclusion that the item in question entered into 
the seulement of August 30, 1875. 

Extent of the Defendant's Liability. 

Counsel for the complainants take the ground in their brief that 
Mr. Harding, to the extent that he is liable to the creditors of the 
insurance company, should be charged with the amount of the so~ 
called "Westcott securities" at their face, and without regard to 
their actual value. This is on the theory that he absolutely agreed 
to take those securities at their face value. I am of a différent 
opinion, and shall hold him chargeable to the extent that he is 
required to account with the actual value of the securities to be 
hereafter ascertained, or the proceeds of such of the securities as 
hâve been converted into money. 

Objections to Testimony. 

Spécifie objections hâve been made to the testimony of J. C. Lat- 
imer and C. M. Smith on the ground that it is not compétent under 
any issue in the case. I hâve not considered that testimony with 
référence to the claim that there was fraud and collusion in the 
prosecution of the Bradner, Smith & Co. case, but only as show- 
ing the termination of Bradner, Smith & Co.'s interest in the suit, 
and for the purpose of showing that fact. I think it is compétent. 
The objections to the testimony of Webster, Kimball, Wilmarth, 
and Jenkins are overruled. 

Proof of Losses. 

The proofs that hâve been presented as to the indebtedness of 
the company and as to the extent of losses sustained by policy 
holders, the validity of their claims, and the différent classes of 
creditors entitled to share in the assets of the company are not such 
as to enable the court to make a final disposition of those ques- 
tions, and the case will hâve to be sent to a master for ascertainment 
of further facts before final decree. 

Character and Form of Decree. 

An interlocutory decree will now be entered adjudging the seule- 
ment between Mr. Harding and the company under which the se- 
curities in question were delivered to him invalid to the extent of 
the valid claims of other bona fide creditors of the company, and 
inefïïcacious to vest the title thereto in him as against such cred- 
itors, and requiring him to account for the value of such securities ; 
this decree to cover such settlement not only so far as it embraced 
his interest in the preferred debt, amounting to $116,840.55, but 
also to the extent of his cash advances, amounting to $47,743.52; 
and the case will be referred to Henry W. Bishop, as master, to 
ascertain and report: 

First. What was the actual value of the securities in question on 
the 30th day of August, 1875, stating separately the value of each 
spécifie security on that day ; and also what sum or sums of money, 
if any, as the proceeds of said securities, or any of them, Mr. Ilard- 
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ing may hâve realized therefrom, with the dates when such sums 
were so realized. The master will also report any enhancement or 
dépréciation in value of any of the securities not converted into 
money that may hâve occurred subséquent to August 30, 1875. 

Second. The master will also ascertain and report the amount, 
character, and validity of the existing and unpaid claims of policy 
holders and other creditors of the company, including losses occur- 
ring prior to August 30th, and September 30, 1875, and now un- 
settled, also losses under policies issued prior to August 30, 1875, 
and occurring after that date, and losses under policies issued prior 
to September 30, 1875, and occurring since that date. 

Third. To ascertain and report what assets the Globe Insurance 
Company had, if any, at the time it ceased to do business, other 
than the securities in question, and what disposition has been made 
of the same. 

Fourth. To ascertain and report what amount or amounts of mon- 
ey Mr. Harding advanced to the company, if any, at the time of 
the alleged seulement. As it is claimed that further advances were 
at that time made by him, it is deemed proper that the proposed réf- 
érence should cover that question. 

The master will be at liberty, in prosecuting said référence, to make 
use of ail compétent testimony heretofore taken and now in the 
case, and to take such further and additional testimony as the par- 
ties may désire and as he may deem essential to a full development 
of the facts for the ascertainment of which this référence is intended. 

The question of Mr. Harding's ultimate rights, if any, to a prefer- 
•ential payment from the assets of the company of the amount of 
his cash advances as a creditor of the company, irrespective of the 
seulement now decreed to be invalid, and also the question to what 
extent, if at ail, the rights and position of Mr. Harding as a cred- 
itor asserting a préférence to the extent of his cash advances may 
be affected by the manner in which the securities of the company 
were dealt with at the time the advances were made, are reserved 
for considération on the coming in of the master's report, and the 
decree may so specifically state. 



UNION PAO. E. CO. et al. v. ALEXANDER et aL 

(Circuit Court, D. Colorado. December SO, 1901.) 

No. 4,251. 

1. JURTSDICTION OF FEDERAL COURTS— SUITS AGAIN8T STATE. 

The eleventh constitutlonal amendment does not exclude from the Ju- 
risdietion of a fédéral court a suit against individuals holding officiai 
positions under a state to prevent them, under color of an unconstitu- 
tional statute, from committing by some positive act a wrong or trespass 
In which the plalntlff has a légal Interest* 

1 Fédéral jurisdiction of sults against state, see note to Tindall v. Wesley, 
13 G. O. A. 165. 
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8. Eqottt Jubtsdictioiî— Adéquate Rbmedt at Law. 

A blll by rallroad eompanies to enjoln a board, created by a state 
statute alleged to be unconstitutional, from assessing the property of 
complainants for taxation, states a cause of action of équitable cog- 
nizance. 

8. Fédéral Courts — Determining Validité of State Statutes. 

While a fédéral court will not willingly pronounce a state statute un- 
constitutional in advance of a décision thereon by the suprême court of 
the state, it cannot avoid the duty of determining the validity of an act 
wbere the question is properly presented for its décision. 

4. TaXATION-^-ABSESSMENT— POWERS OP COUNTY ASSESSORS UNDER COLORADO 

Constitution. 

Under the constitution of Colorado, which créâtes the office of county 
assessor, but witbout specifying his duties, his powers are limited to the 
performance of the well-understood duties incident to such office, which 
consist of the assessment of the taxable property within his county. He 
has no power to act outside the ccunty of which he is an officer, nor 
can he be vested with such power by the législature. 
6. Same — Taxation of Railroad Property — Validity of Colorado Statute. 
The act of législature of Colorado of 1901, which requires ail the 
county assessors of the state to meet annually, and elect from their 
number a "state board of assessors," which shall assess f r taxation ail 
of the property in the state owned, used, or controlled by railroad or 
telegraph eompanies, etc., is unconstitutional and void, since the asses- 
sors, as such, hâve no power to inake assessments outside their respec- 
tive counties, and the constitution empowers the législature to create 
new offleers only for counties, townships, or municipalities. 

In Equity. On motion for preliminary injunction. 

This case was brought by the Union Pacific Railroad Company and by the 
Atchison, Topeka & Santa Fé Railway Company, both eompanies engaged 
in operating railroad Unes passing through several counties of the state, 
under and by virtue of the laws of the state of Colorado; and by the com- 
plainant the Pullman Company, as owner of railroad cars which are run 
over the Unes of railroad of nearly ail of the railroad eompanies of the 
state. Thèse complainants say that prior to April 1, 1901, they bave paid 
ail the taxes levied against their property assessed under the provisions of 
the revenue law of 1891. This law provided that the varlous railroad eom- 
panies doing business in the state of Colorado should furnish to the state 
board of equalization a sworn statement showing in détail the respective 
property owned, operated, or controlled by each of the railroad eompanies 
in the state, as well as the proportion and value of the property owned by 
thein in each county. This statement was to be made to the snid board of 
equalization prior to the 15th day of March, 1901. It then became the duty 
of the board to assess the property of thèse complainants for the purpose 
of taxation for the year 1901, and to also assess the property of the other 
railroad corporations in the state for a similar purpose. As a means to that 
end, it became the duty of the state board of equalization to transmit, prior 
to the lst day of May, 1901, to each county clerk of each county through 
which the tracfcs of thèse complainant eompanies ran, a statement showing 
the main track of such railway, its assessed value per mile, and to Sx a pro 
rata distribution per mile of the assessed value for each county of the state 
through which the railroad ran. The state board of equalization refused 
to make any assessment because of an enactment of the gênerai assembly 
of the state of Colorado, known as "House Bill No. 1," passed the 1st day of 
April, 1901, and which the board claims deprived them of the right to make 
such an assessment. Thereupon thèse complainants, in conjunction with 
several other railr ad eompanies, began in a state court a suit for man- 
damus, setting up the claim that the law of 1891 made It the duty of the 
state board of equalization to assess their properties, the refusai of the 
board to assess their properties, and the reasons given for such refusai. In 
the suit for mandamus complainants claimed that house blll No. 1 was not 
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legally or eonstitutionally passed, and upon the hearing of the complaint 
and answer the state court issued a peremptory writ of mandamus com- 
manding the board of equalization to meet, and proceed to assess the prop- 
erties of the railroad and other companies under the law of 1891. Section 
88 of said house bill Ne. 1 provides that ail the county assessors of the 
state shall meet at the capitol, and compare their assessments, and if, upon 
comparison, auy class of property is too high or too low, they shall correct 
the same; and, further: "It shall be the duty of the assessors of the state 
at such annual meeting to elect of their number thirteen assessors who 
shall constitute a board known as the 'State Board of Assessors;' " section 
88a further providing for this board of assessors meeting in August of each 
year for the purpose "to assess ail the property of this state owned, used, 
or controlled by railway companies, telegraph, téléphone, and sleeping or 
other palace car companies." In the présent suit the eomplainants claim 
that the constitution of the state sets forth the duty of the county assessors 
to assess in their several and respective counties the taxable property in 
each county, and that the législative assembly had no power to authorize 
any county assessor to assess property except that sltuated within the county 
for which he was elected assessor. The bill prays f r an injunction re- 
straining the respondents from transmitting to the county clerks of the 
state any statement of assessment made under the provisions of the revenue 
act of 1901. 

Willard Teller and Clayton C. Dorley, for complainant Union Pac. 
R. Co. 

Rogers, Cuthbert & EHis, for complainant Pullman Co. 

Charles E. Gast and Henry T. Rogers, for complainant Atchison, 
T. & S. F. Ry. Co. 

RINER, District Judge. This case is before the court upon the 
application of eomplainants for a temporary injunction. The case 
involves important questions, and was argued with distinguished 
ability upon both sides. The court wishes to acknowledge its indebt- 
edness to counsel for valuable assistance in the investigation of the 
questions presented for détermination. It was intimated at the con- 
clusion of the argument that it was a matter of importance to ail 
parties concerned that a speedy décision be announced in the case. 
In order to comply with this suggestion, I cannot take the time nec- 
essary to notice at length, in the form of a written opinion, the sev- 
eral propositions so ably discussed at the argument. I hâve, how- 
ever, carefully considered the arguments of counsel, both oral and 
by brief, and in the course of my investigations hâve examined ail 
of the authorities cited, and hâve reached a conclusion which I will 
briefly announce. 

The jurisdiction of the court is challenged, and this is the first ques- 
tion to be considered. The bill in this case, upon its face, contains 
the necessary allégations of diverse citizenship, etc., to give this court 
jurisdiction. Is the state really, though not nominally, a défendant, 
thus bringing the case within the eleventh amendment to the consti- 
tution of the United States, which prohibits this court from taking 
jurisidetion, not only in suits brought against the state by name, but 
also suits brought against its officers, agents, and représentatives, 
where the state, though not named as a défendant, is the real party 
against which relief is asked and the judgment will operate? The 
object and purpose of that amendment was to prevent the indignity 
of subjecting a state to the coercive process of judicial tribunals at 
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the instance of private parties. In other words, it takes away from 
the individual the power to bring a state of the Union, invested with 
the sovereignty not delegated to the United States, into court as a 
défendant to answer his complaint, and this whether he be a citizen 
of another state or an alien. The reason is that the course of a 
state's public policy and the administration of its public affairs should 
not be subject to and controlled by the mandates of judicial tribunals 
without its consent, and in favor of individual interests. Therefore 
it is that the suprême court of the United States has held that the 
amendment covers not only suits brought against the state by name, 
but those also against its officers, agents, and représentatives, where 
the state, though not named as such, is nevertheless the real party 
against which in fact the relief is asked, and against which the decree 
eff ectively opérâtes. This provision of the constitution, however, 
does not take away from the citizen the right to bring a suit in the 
fédéral court against individual défendants, who, under color of the 
authority of unconstitutional législation by the state, are guilty of 
Personal trespasses and wrongs; nor to forbid suits against officers 
in their officiai capacity, either to arrest or direct their officiai action 
by injunction or otherwise, where such suits are authorized by law, 
and the act to be done or omitted is purely ministerial, in the per- 
formance or omission of which the plaintiff has a légal interest. The 
rule is perfectly well settled that in the construction of the constitu- 
tion and laws of a state the fédéral court will follow the décisions of 
the highest courts of the state, unless they conflict with or impair the 
efficacy of some principle of the fédéral constitution, of a fédéral 
statute, or a rule of gênerai commercial law. The reason for this 
rule is that it avoids confusion and disorder, and avoids making the 
claims and rights of suitors dépend, not upon settled law, but upon 
the contingency of litigation respecting them being before a state or 
a fédéral court. Conflicts of this sort are certainly to be avoided, if 
possible; and this can best be done by leaving the courts of one 
sovereignty within their legitimate sphère to be independent of those 
of another, each respecting the adjudications of the other on subjects 
properly within its jurisdiction. There is a wide différence between 
a suit against individuals holding officiai positions under a state to 
prevent them, under the sanction of an unconstitutional statute, from 
committing by some positive act a wrong or trespass, and a suit 
against officiais of a state merely to test the constitutionality of a 
state statute in the enforcement of which those officers will act only 
by formai judicial proceedings in the courts of the state. In this 
case no act of political administration is challenged, no contract of 
the state is involved, and no judgment can be rendered which affects 
it as a corporate entity. It is affected and interested only as it is 
interested and affected by the welfare of its citizens. The législation 
involved is governmental in its nature, not contractual. No obliga- 
tion that the state has entered into, no contract or promise that it 
has made is questioned. The bill rests solely upon the proposition 
that the property rights of the complainants are involved by the 
threatened actions of the défendants, and this is a judicial inquiry to 
see whether they hâve authority for their actions, — whether the law 
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upon vvhich they rely is valid and constitutional, or sufficîent to justify 
the action which they are taking. It was insisted at the argument 
that the complainants had an adéquate remedy at law, and therefore 
a court of equity had no jurisdiction. The rule, as I understand it, 
is that the jurisdiction in equity attaches unless the légal remedy, 
both in respect to the final relief and the mode of obtaining it, is 
as efficient as the remedy which equity would afford under the same 
circumstances. Within this rule, I think, the bill states a case of 
équitable cognizance, and the conclusion reached is that the court 
has jurisdiction. 

This brings us to the considération of the second question, viz. : 
Does the act of the législature in controversy in this case conflict with 
the provisions of the constitution of the state? It was insisted at 
the argument that the fédéral courts will not willingly pronounce, in 
advance of the state courts, an act unconstitutional. This is quite 
true, but it is conceded in one of the briefs handed to me by défend- 
ants' counsel that the suprême court has not passed upon the consti- 
tutionality of this act, and in the language of Chief Justice Marshall 
in the case of Cohen v. Virginia, 6 Wheat. 264, 5 L,. Ed. 257, the 
judiciary cannot, as the législature may, avoid a measure because it 
approaches the confines of the constitution. We cannot pass it by 
because it is doubtful. With whatever doubts, with whatever diffi- 
culties, a case may be attended, we must décide it if it is brought be- 
fore us. We hâve no more right to décline the exercise of jurisdic- 
tion which is given than to usurp that which is not given. The con- 
stitution of the state of Colorado authorizes the élection of a gov- 
ernor, lieutenant governor, secretary of state, state treasurer, state 
auditor, attorney gênerai, and a superintendent of public instruction, 
and thèse officers constitute the executive department. It further 
provides that they shall keep the public records, books, and papers, 
and perform such duties as are prescribed by the constitution or by 
law. It also makes provision for the élection of certain county of- 
ficers, such as county commissioners, clerk (who shall be ex officio 
recorder of deeds), sheriff, coroner, treasurer, superintendent of 
schools> surveyor, and county assessor, in each county. Thèse county 
officers are elected every alternate year. A vacancy occurring in 
the board of county commissioners of a county is to be filled by ap- 
pointment by the governor, and a vacancy occurring in any other 
county office is to be filled by the board of county commissioners of 
the county wherein the vacancy occurs. Section 12 of article 14 
of the constitution provides: 

"The gênerai assembly shall provide for the élection or appointaient of 
such other county, township, or municipal officers as public convenience may 
require, and their terms of office shall be as prescribed by law, not in any 
case to exceed two years." 

The constitution further provides that the governor, auditor, treas- 
urer, secretary of state, and attorney gênerai shall constitute a state 
board of equalization, and that the county commissioners of each 
county shall constitute a board of equalization for the county in 
which they are elected. It is made the duty of the state board of 
equalization to adjust and equalize the values of real and personal 
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property among the several counties of the state, and it is made the 
duty of the county board of equalization to adjust and equalize the 
valuation of real and personal property witlïin their respective 
counties. The boards are further required to perform such other 
duties as may be prescribed by law. By an act of the législature of 
Colorado passed in 1877 power was conferred upon the state board 
of equalization to assess railroad property within the state, and this 
was held by the suprême cotfrt of the state to be a valid exercise of 
législative power, because of the constitutional provision that the 
board may perform "such other duties as may be prescribed by law," 
and that its effect was to take away from the county assessors the 
right to assess this class of property within their respective counties. 
The act under considération attempts to transfer the power of as- 
sessing this class of property from the state board of equalization to 
what is termed in the act a "state board of assessors" ; this board 
to be composed of 13 assessors, to be selected from the assessors of 
the several counties in the state, of which, I think there are 56 or 57. 
The act provides that the assessors of each of the several counties in 
the state of Colorado shall on the first Tuesday of August in each 
year meet at the capitol, and elect 13 assessors out of their number, 
who shall constitute a board known as the "State Board of Assess- 
ors." It further provides that the board so selected shall organize 
and convene immediately upon their élection, and proceed to assess 
ail the property in this state owned and controlled by railroad com- 
panies, telegraph, téléphone, and sleeping or other palace car com- 
panies, except real estate owned by any railroad company not used 
for the convenient and proper opération of its railway. This prop- 
erty is to be assessed in the same manner as other real estate in the 
county where the same is situated. The manner of choosing the 
13 who constitute the board is as follows : The counties of the state 
are divided into classes. Those of the first class are to elect one 
assessor, those of the second class two, those of the third class three, 
those of the fourth class five, and those of the fifth class two. They 
are to be chosen by vote of trie assessors from their respective classes 
out of the counties from which they were elected. While the consti- 
tution does not define in express terms what the duties of an assessor 
ihall be, yet those duties are well understood. He is to assess 
the taxable property within his county, and I think it is perfectly well 
settled that beyond that he has no power to act, unless such power 
is expressly conferred. Being a constitutional officer, his powers are 
such as are defined by the constitution, or such as are necessarily 
incident to the duties of his office. No authority is conferred by the 
constitution upon assessors to perform duties other than the duties 
of county assessors. Thèse duties he must perform within his 
county, and must assess ail of the taxable property in his county, 
unless that power is taken away and lodged elsewhere by virtue of 
some législation enacted under express authority of the constitution. 
The only power so conferred is that which authorizes the state and 
county boards of equalization to perform such other duties as may be 
prescribed by law. I find no authority whatever in the constitution 
empowering an assessor to perform the duties of his office outside of 
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the county for vhich he was elected, and I conclude that the législa- 
ture was wholly without power or authority to clothe the assessors 
of the state as a body with the right to sélect and appoint 13 of their 
number to do an act which they could not do by virtue of their office 
as county assessors under the provisions of the constitution. Hav- 
ing reached this conclusion, it becomes unnecessary to notice the 
other question discussed. 

A preliminary injunction will issue in accordance with the terms 
of the restraining order. The complainants will be required to 
give a bond within four days in the sum of $25,000 to answer ail dam- 
ages which the défendants or the persons injured by the order may 
sustain if it shall be finally decided that the order was improperly 
issued. 



SNOW v. NET.SON. 

(Circuit Court, D. Nevada. January 20, 1902.) 

No. 704. 

1. Mines — Contracta of Sale— Time of Payment— Essence of Contract— 
Whitten Mémorandum— Stati-tk of F[;aitds. 

Where the written mémorandum of an oral eontraet of sale of mining 
property is not certain as to the time when the first payment is to be 
made, it is insuffieient to take the eontraet out of the statute of frauds. 
time being of the essence of contracts relating to such properties. 
8. Same— Change of Terms of the Mémorandum. 

Where a written mémorandum is made of an oral eontraet for the 
sale of real property, and the terms of the eontraet are afterwards 
changea by oral agreement of the parties, the whole thereupon becomes 
an oral eontraet. 
8. Same — Option to Purchase— Wiien not Assignable. 

Where an option, not assignable in terms, to purchase mlning prop- 
erty, is given to one who représenta himself to be the agent and acting 
for a party known to the owner, and to whom he desires to sell, such 
option is not assignable. 
4. Sam&— Withdrawal of Option. 

Where a mine owner gives an option to purchase his mines, he may 
withdraw such option at any time before its acceptance. 

Trenmor Coffin and James A. Williams, for plaintiff. 
M. S. Bonnifield and Wm. H. King, for défendant. 

HAWLEY, District Judge (orally). This is a suit for the spécifie 
enforcement of a eontraet for the sale of certain copper mining 
claims situate in Humboldt county, Nev. It is, among other things, 
alleged in the amended bill of complaint: That on May 15, 189g, 
one W. H. Edwards entered into an oral or verbal agreement with 
the défendant J. A. Nelson for the purchase of certain mining claims 
for the sum of $12,000, — $200 to be paid by Edwards to Nelson upon 
the exécution and delivery by Nelson of a bond and lease for said 
claims to Edwards and upon the exécution and delivery by Nelson 
of a deed for the claims, delivered into escrow, $800 six months 
from said date, and $11,000 within fïfteen months from said date. 
That said Edwards agreed to do the unfinished location work on 
113 F.— 23 
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said daims as provided by the laws of the state of Nevada. That 
afterward Nelson agreed to do said unfinished location work for 
$175. That a deed was to be executed and placed in escrow and 
deïivered to Edwards or his assigns upon the final payment of said 
$12,000. That pursuant to said agreement défendant Nelson made, 
executed, and deïivered to Edwards the following mémorandum 
thereof, to wit: 

"Jackson Creek, Humboldt County, Nev., May 15th, 1899. 

"This is to certlfy that I, J. A. Nelson, do hereby agrée to lease and bond 
to W. H. Edwards the following described mining claims: The 'Olympia,' 
the 'Humboldt,' the 'Tiger,' the 'Alta,' the 'Grand,' the 'Deer Spring,' the 
'Lucky,' the 'Crown Point,' ail situated In the Jackson Mountains, on the 
north side of Jackson Creek canyon; also three claims in Black Rock Moun- 
tains, namely, the 'Oopper Nugget,' the 'Crescent,' the 'Black Jack,' ail three 
situated in Humboldt county, north of Battle creek, — for the sum of $12,- 
000.00; two hundred dollars cash when the lease and bond is accepted 
and the deed is put in escrow, eight hundred dollars in six months frorn 
date, the balance wlthin flfteen months from date. Ail location work to be 
done by J. A. Nelson, and recorded with the records at the recorder's office, 
in Winnemucca, Nevada; the unfinished location work to be done by me, 
W. H. Edwards, providing the Company accepta the proposition in proper 
time. 

"J. A. Nelson. 

"Witness: P. M. O'Bneo." 

That the proof of the acknowledgment of said mémorandum was 
thereafter duly made, and the said mémorandum Was on the 2ist 
day of May duly recorded in the recorder's office of Humboldt 
county. That the proviso contained in the last two lines of said 
agreement referred to James A. Williams, Charles Dupont, and J. 
W. Langley, said Edwards' associâtes at Sait Lake City, and fur- 
nishing him money for expenses on a certain mining venture in 
the state of Nevada. That the said associâtes accepted the propo- 
sition immediately, and confirmed the making of the said contract by 
Edwards. That Williams, Dupont, and Langley duly assigned and 
released to the plaintiff ail their right, title, and interest in said 
contract and in ail the prpperty therein described before the bringing 
of this suit, and the plaintiff is now the owner and holder thereof. 
The written mémorandum is not the contract, but it is évidence of it. 
No lease, bond, or deed was ever executed by the défendant. 

Is the alleged contract enforceable ? Is the written mémorandum 
signed by Nelson sufficient to take the case out of the statute of 
frauds of this state (sections 2696, 2700, Cutting's Comp. Ann. 
Laws) ? The law requires that the note or mémorandum must con- 
tain the essentials of the contract as completed. Browne, St. 
Frauds, § 371a; Pom. Cont. § 86. It must contain the terms of the 
contract, and must be so reasonable, certain, and definite in itself 
that the contract can be made out without requiring additional proof 
in paroi. I Reed, St. Frauds, § 392. It must "contain such words 
as will enable the court, without danger of mistake, to déclare the 
meaning of the parties. It must obviate the necessity of going to 
oral testimony and relying on treacherous memory as to what the 
contract itself was." Scarritt v. Episcopal Church, 7 Mo. App. 
174, 178. It must appear that there was a "clear accession on both 
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sides to one and the same set of terms," that the minds of the par- 
ties met at every point, and that nothing was left open for future 
arrangement. Langellier v. Schaefer, 36 Minn. 361, 31 N. W. 690; 
Krum v. Chamberlain, 57 Neb. 220, jj N. W. 665. The gênerai 
proposition as to the form of such memoranda is expressed in Wood, 
Frauds, § 345, as follows: 

"If the memcrandum contains ail the essential éléments of a contract, the 
form in which it is written is of no account, as any Instrument, however 
informai, or bunglingly constructed, which describes the property, the priée 
to be paid therefor, if the priée has been agreed upon, the parties, and the 
essential terms of the agreement, either by its own terms or by référence to 
other writings, so that paroi évidence ls not necessary to establish or explaln 
It, is as valid and biuding as the most formai instrument which could be 
constructed. The statute only contemplâtes that such a note or mémo- 
randum should be made as men in the hurry of business may be supposed 
to be likely to make; but, nevertheless, of such a definite charaeter in ail 
the essentlals of the contract that the Intention of the parties, their names, 
and relation to each other under the contract, can be gathered from the 
mémorandum ltself, leaving nothing to be supplied by paroi. But a mémo- 
randum which is déficient in any of thèse respects ls lnsufflcient to take the 
contract out of the statute." 

See, also, Browne, St. Frauds (4th Ed.) §§ 345a, 371, 371a. 

The alleged oral contract in the présent case relates to an option 
for the purchase of mining property, whereby the party obtaining 
the option seeks to secure the first privilège of purchasing the same 
within a gjven time upon complying with certain terms embodied 
therein. There are a number of people, generally known and desig- 
nated as "promoters," who travel through the mining régions for 
the purpose of obtaining such options from the owners of a mine, 
and "trust to luck" to be able to market the same in the money 
centers of the world. Others often represent moneyed men who 
hâve furnished sufficient means to enable their agents to obtain such 
options, agreeing to furnish the money for the purchase, provided 
an examination and inspection of the property prove it to be of suffi- 
cient value to warrant the purchase. In the very nature of such 
cases the courts ought always, in order to prevent fraud, déception, 
or misstatement, where the contract is not in writing, to require that 
the note or mémorandum which is relied upon to take the contract 
out of the statute of frauds should be reasonably clear, definite, and 
certain. The written mémorandum contains several of the essen- 
tials required by the statute. It describes the property; the price 
agreed upon to be paid therefor. It is signed by the party to be 
charged thereby. But the time when the first payment is to be made 
is not clear and certain. The date is not fixed. It might, however, 
be held that the law would imply that it should be within a reason- 
able time. If so, the mère failure to name the date would not of 
itself pievent the enforcement. The authorities upon this point are 
by no means uniform. The discrepancies which exist may, to some 
extent, be attributable to the différent kinds of contracts. The 
question is elaborately discussed in Pom. Cont. §§ 374, 387, 388, 
one group of décisions holding that, with référence to unilatéral con- 
tracts, time is, and necessarily must be, essential in the strict sensé 
of the term; while another group holds that time is merely mate- 
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rial, but not absolutely essential. The authorities generally déclare 
that, where mines or mining properties are the subject of the con- 
tract, time is of the essence. In 2 Lindl. Mines, p. 1111, § 859, 
the author says: 

"The neeessity for a strict adhérence to the rule that In ail contracts for 
the purchase of mines time is of the essence ls apparent. Were the rule to 
be relaxed, and the owner of the mine executing the option or contract of 
Baie, which is ordinarily unilatéral, and not mutual, to be compelled to re- 
sort to the courts to terminate the equities of the proposed vendor, or remain 
In a state of uncertainty awalting the lapse of an Indeflnite period called 
'reasonable time,' his property would remain practically unmarketable. The 
holder of the option would be given unreasonable opportunitles to speculate 
without the fear of incurring any loss. The law would place him In a posi- 
tion to interdict a sale to any one else, or to exact an unearned considéra- 
tion for a surrender of phantom equities." 

The written mémorandum is in many other respects so uncer- 
tain and indefinite in its terms as to require oral testimony to ex- 
plain it in order to enable the court, "without danger of mistake," 
to judicially détermine its true intent and meaning. In Pom. Cont. 
§ 71, the author, speaking of the statute of frauds, says: 

"The controlling motive of the statute ls one of expediency and convenl- 
ence, and this motive has always been kept In view by the ablest courts 
In their work of interprétation. As its primary object is to prevent mis- 
takes, frauds, and perjuries by substitutlng written for oral évidence in the 
most important classes of contracts, the courts of equlty hâve established 
the principle, which they apply under various circumstances, that it shall 
not be used as an Instrument for the accomplishment of fraudulent pur- 
poses. Designed to prevent fraud, lt shall not be permltted to work fraud. 
This principle lies at the basis of the doctrine concerning part performance, 
but is also enforced wherever lt ls necessary to secure équitable results." 

Acting under thèse gênerai principles, the courts hâve held that, 
if the plaintiff's conduct in obtaining an option or contract, or in 
acting under it, has been unconscientious, inéquitable, or character- 
ized by bad faith, a court of equity will refuse him the remedy of a 
spécifie performance. Pom. Eq. Jur. § 400. 

Spécifie performance is not a matter of absolute right, but rests 
entirely in judicial discrétion, to be exercised according to the settled 
principles of equity so as to reach the ends of justice. Newton v. 
Wooley (C. C.) 105 Fed. 541, 544, and authorities there cited. The 
mémorandum signed by Nelson agrées "to lease and bond" to Ed- 
wards the mining claims therein described, "providing the company 
accepts the proposition in proper time." But this last clause is 
claimed by plaintiff to hâve been inserted for the purpose and inr 
tention that it should be applied only to the assessment work that was 
to be done upon the mines, and has no application to the agrée- 
raient of sale. By a literal reading of the last clause it would seem 
to apply only to the unfinished assessment work to be done in order 
to secure a title to the mines, but Edwards was to do this work 
"providing the company accepts the proposition in proper time." 
There is no pretense in the pleadings or évidence that Edwards 
did any of the location work. On the contrary, the complaint al- 
lèges and the proofs show that after the exécution of the written 
mémorandum the agreement as to this work was orally changea, 
and that Nelson agreed to do said unfinished work "at an agreed 
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price of $175." The proofs show that neither Edwards nor the 
plaintif! ever paid or tendered to Nelson the sum of $175, or any 
sum of money whatever, for location work. It is évident that it 
was essential that the location work should be done either by Nel- 
son or Edwards within the time allowed by law. The proofs show 
that Nelson had, prior to that time, done the location work on some, 
but not ail, of the claims, and that upon several of the claims the 
assessment work was never done, and they hâve since been relocated 
by other parties. The testimony shows that Williams, Dupont, and 
Langley, who it is alleged were Edwards' associâtes, "furnishing 
him money for expenses," never accepted the proposition in "proper 
time," or at any time, but as a matter of fact declined to act in the 
premises. 

Conceding that the last clause in the mémorandum only applied 
to the location work, the question remains whether it was not an 
esiential part of the mémorandum? Would Nelson hâve signed 
it if that clause had been left out? If the bars are thrown down, 
and the court compelled to examine ail the oral testimony, it clearly 
appears that he would not. But of that more anon. Does not the 
fact alleged in the complaint that Nelson and Edwards afterwards 
orally agreed to change its terms in such a manner as to départ from 
the writing signed by Nelson reduce the agreement between the 
parties to the level of a verbal contract, which cannot be enforced? 
In BisL. Cont. § 164, the author says : 

,- A contract partly in writing and partly oral is, in légal effect, an oral 
contract. It occurs where an incomplète writing, or one expressing 1 nly a 
part of wnat is meant, is by oral words rounded into the full contract; or 
where there is first a written contract, and afterward it ls changed orally." 

In 1ht lasi line of the mémorandum it speaks of the "company." 
What company? The name of the company is not stated. Nor are 
the narncs of the individuals comprising the company disclosed. It 
is difficuk to separate one part of the mémorandum from the other. 
There was but one mémorandum. It must be construed in its enr 
tirety. The last clause sheds some light on the whole transaction. 
It indicates that Edwards was not acting for himself alone. It re- 
quires oral testimony to show who the company was, and the tes- 
timony upon this point is nearly as uncertain as the written note 
or mémorandum. On one side the testimony is to the efïect that 
Williams, Dupont, and Langley were to be equally interested with 
Edwards ; on the other side it is claimed that it was Judge Bur- 
ton's contract because he put up the money to pay Edwards' ex- 
penses. There is a decided conflict in the évidence upon ail mate- 
rial points. Was the contract, if such it can be called, assignable? 
The weight and reliability of the oral testimony shows that Edwards 
misrepresented the facts and concealed the truth as to the parties 
for whom he was acting, and thereby induced Nelson to sign the 
mémorandum and enter into a contract. He represented that he 
was acting for McCornick & Co., bankers at Sait Lake, whom Nel- 
son knew to be responsible, and possessed of large means. Nelson 
testified that he owned other mining claims in the vicinity of those 
mentioned in the written mémorandum, and that he wanted to dis- 
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pose of those mentioned to parties who had the means to work 
and WQtild develop the same, believing that it would increase the 
value of his other daims ; that he stated this fact to Edwards, and 
that Edwards then made the statement that he was representing 
McCornick & Co. ; that Nelson believed such statement to be true, 
and would not hâve signed the mémorandum if he had not believed 
thèse représentations made by Edwards. The law is well settled 
that contracts of this character, entered into by one party upon 
the représentations of the other as to the responsibility and solvency 
of the other party or parties, are not assignable. 2 Am. & Eng. 
Enc. Iyaw (2d Ed.) 1037, and authorities there cited. In Arkansas Val. 
Smelting Co. v. Belden Min. Co., 127 U. S. 379, 387, 8 Sup. Ct. 1308, 
*3°9. 32 L,. Ed. 246, 248, the court said : 

"Evéry ône lias a right to sélect and détermine with whom he wlll con- 
tract, and cannot hâve another person thrust upon hlm without his consent. 
In the famillar phrase of Lord Denman, 'ïou hâve the right to the beneflt 
you anticipa te from the character, crédit, and substance of the party with 
whom yqu contract' Humble v. Hunter, 12 Q. B. 310, 317; Winchester v. 
Howard, 97 Mass. 303, 305, 93 Am. Dec. 93; Ice Co. v. Porter, 123 Mass. 
28, 25 Am. Èep. 9; Klng v. Batterson, 13 R. I. 117, 120, 43 Am. Rep. 13; 
Lansden v, McOarthy, 45 Mo. 106. The rule upon this subject, as applicable 
to the case at bar, 1s well expressed In a récent English treatise: 'Riglrts 
arislng out of contract cannqt be transf erred if they are coupled with Ha- 
bilities, or If they Involve a relation of Personal conûdence such that the 
party whose agreement conferred those rights must hâve intended them to 
be exercised only by hlm In whom he actually confided.' Pol. Cont. (4th 
Ed.) 425." 

Section 3100, Cutting's Comp. Ann. Laws, relied upon by plaintiff, 
does not change the rule as to the assignability of such contracts. 
The statute does not enlarge the right of assignment, nor authorize 
it "in cases where it did not before exist." 7 Enc. PI. & Prac. 757, 
and authorities there cited; Pom. Rem. & Rem. Rights, 145; 
Wheeler v. Walton & Whann Co. (C. C.) 64 Fed. 664, 667. The 
option had no binding force until it was accepted in compliance with 
its terrris. Pom. Cont. §§ 59, 60; Hackley v. Oakford, 39 C. C. A. 
284, 98 Fed. 781 ; Weaver v. Burr, 31 W. Va. 736, 8 S. E. 743, 3 
L. R. A, 94; Erickson v. Wallace, 45 Kan. 430, 432, 25 Pac. 898. 
The oral testimony satisfactorily shows that Nelson, after he signed 
the mémorandum, upon learning that Edwards had misrepresented 
the facts as to McCornick & Co. being the parties for whom he 
was acting, and before there was any acceptance by the company, 
repudiated the contract, and declined to hâve anything more to do 
with Edwards, and, among other things, accused Edwards of having 
deceived him and lied to him, etc. Nelson, under the facts of this 
case, had the unquestioned right, before any valid acceptance, to 
withdraw the offer. In Pom. Cont. § 61, the author said: 

"As the offer ls not In any sensé binding, the person who makes It may, 
at any tlme Before a valid acceptance has changea Its character, withdraw 
lt, and thua put an end to the negotiatlon. He can do this whatever be its 
form, whether promlssory or not, and without any reason excapt his own 
wlll. Although the person to whom the offer was made may hâve intended, 
and even attempted, to accept, still If the acceptance was for any reason 
imperfect, and net binding, so that no contract was concluded, the power 
of withdrawal remains unaffected." 
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The record shows that the plaintiff bought the interest of the par- 
ties under whom he claims with full knowledge of ail the facts and 
of ail the equities in the premises, and is, of course, bound by them. 

With référence to the question of part performance, relied upon 
by plaintiff, it is enough to say that, in my opinion, there is no suffi- 
cient évidence of any such part performance by plaintiff, or of any 
of the parties under whom he claims, as would justify this court 
to decree a spécifie performance on this ground. 

The views I hâve expressed are conclusive that plaintiff has failed 
to make ont such a case as entitles him to any decree. It is there- 
fore unnecessary to consider any of the other questions discussed 
by counsel. 

The défendant is entitled to a judgment for his costs. Let a de- 
cree be entered accordingly. 



KINNEY et al. v. COLUMBIA SAVINGS & LOAN ASS'N. 

(Circuit Court D. Utah. January 13, 1902.) 

No. 349. 

1. BuTiDnm attd Loan Association— Stock— Loan— Place of Contract. 

Where plaintiff subscribed for stock In a Colorado building and loan 
association, and borrowed money thereof, glving a mortgage on property 
in Utah to secure the payment, the notes and Interest to be paid in Colo- 
rado, the contract was a Colorado contract 

8. Samb— Interest — Rate — Patments. 

Where, on borrowing from a building association, plaintiff gave a 
note, agreeing to pay the principal, with interest and installments, ac- 
cording to the by-laws, and no rate of interest was flxéd by the by-laws, 
but the prospectus used in inducing plaintiff to joln the association, and 
which was part of the contract, by illustrations, showed the amount of 
the monthly payments, each, of the borrowing and the nonborrowfng 
members, the excebs paid by the borrowing member as so illustrâted 
should be construed as payments of interest and not as payments on 
the principal. 

8. Same— Borrower — Withdrawal of Stock. 

Under the statutes of Colorado, a stockholder who has borrowed from 
a building and loan association cannot wlthdraw his stock until the 
loan is paid. 

4. Samm — Maturitt of Stock— Mortgage — Foreclosure. 

Where at the time of borrowing from a building and loan association 
it is estlmated that the stock will mature and pay the loan in six years, 
and a note is given, payable in six years, a mortgage given to secure 
such note may be foreclosed at the expiration of six years if such stock 
has not then matured. 

5. Tbust Deed — Foreclosure — Attorney's Fee. 

Where, in an action to hâve a note canceled, défendant, by cross bill, 
asks a foreclosure of the trust deed given to secure such note, alleging 
that the trustée refuses to act, on recovering such relief défendant is not 
entitled to the attorney's fee provided in such deed to be paid to such 
trustée in case of foreclosure. 

8. Same— Building Association — Sale of Stock. 

Where, in an action by a building and loan association to foreclose a 
trust deed given by a borrowing stockholder, it is prayed that the stock 
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of such borrower be sold, the court may require tbat such stock be not 
sold for less than its withdrawal value. 
7. Same— Withdbawal Value of Stock — Ascertainment. 

Where, in an action by a building and loan association to foreclose a 
trust deed and sell the stock of a borrowing inember, the withdrawal 
value of such stock is not ascertained or stipulated by the parties, the 
decree should be withheld until such value has been ascertained and 
reported by a inaster. 

In Equity. 

C. S. Varian, for plaintiffs. 

A. J. Rising and Jabez Norman, for défendant. 

MARSHALL, District Judge. The défendant is a building asso- 
ciation organized on the plan usually affected by such associations. 
It issues stock to subscribers, of a par value of $ioo per share. A 
small entrance fee is required, and the subscriber promises to pay to 
the association 70 cents per month on each share so issued. The 
funds accumulated by thèse monthly payments are used by the asso- 
ciation — First, for the payment of its expenses; and, secondly, for 
the making of loans to its shareholders. When the profits made by 
the association from its loans and the monthly payments made by 
the shareholders aggregate $100 for each share of stock subscribed, 
the shares are said to be matured. They are then canceled, and their 
par value paid f o the subscribing shareholders. The défendant was 
organized as a corporation under the statutes of Colorado. Section 
2 of the statute of that state entitled "An act concerning building and 
loan associations," approved April 17, 1889 (Sess. Laws 1889, p. 
41), provided, in substance, that any shareholder of such a corpora- 
tion should hâve the power to withdraw his shares upon giving 30 
days' notice of an intention to do so, and should on such withdrawal 
be entitled to receive the amount provided by the by-laws of the 
company or determined by the board of directors, less ail fines and 
pthèr charges, provided, however, that no shareholder should be en- 
titled. to withdraw the. stock held in pledge for security. The défend- 
ant issued a prospectus, on the faith of which subscription to shares 
was solicited and taken, and in which it was stated that "stock may 
be withdrawn at any time, and the member will be entitled to receive 
for each share the money paid into the loan fund in monthly pay- 
ments on such shares, together with six per cent, annual interest after 
one year. Members who hâve obtained loans cannot withdraw their 
shares until loans are paid." The complainants are husband and 
wife. On the I2th day of June, 1890, Antoinette B. Kinney, for 
the benefit of herself and of her husband, subscribed for 25 shares of 
the capital stock of the défendant, paid the required entrance fee, 
and the stock was issued to her. This subscription was made with 
the intention of procuring a loan of money from défendant. On the 
22d day of November, 1890, the complainants borrowed from the 
défendant $2,500, and made to it their promissory note as follows : 
"No. . Sait Lake City, Utah, November 22nd, 1890. 

"On or before six years after date, for value received, we, or either of us, 
promise to pay to the Oolumbia Building and Loan Association, at its office 
in Denver, Colo., twenty-five hundred ($2,500.00) dollars, with interest and 
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lnstallments according to the by-laws of the association, payable on or before 
the 5th day of each and every month. 

"S2 50O0O Antoinette B. Kinney. 

' " "Clesson S. Kinney." 

On the same day they executed to a trustée a deed of trust of cer- 
tain real estate situated in Sait Lake county, Utah, to secure the pay- 
ment of said note, "with interest and installments thereon, according 
to the by-laws and rules of said association." At that time the formai 
by-laws of the association contained no provision as to any rate of in- 
terest, but the association had issued a prospectus which contained 
various régulations of the association. In the bill it is alleged that the 
contract by which the shares of stock were issued to Mrs. Kinney 
was "made by both parties in accordance with the représentations of 
said prospectus, which by agreement of the parties were made a part 
of the contract of subscription," and this is admitted in the défend- 
ants answer. The prospectus in question contained the following 
illustration of the cost of shares to a nonborrower, and of the cost 

to a borrower: 

"Illustration. 

Showing the cosi to the nonborrower of ten shares of stock: 

Admission fee, $1.00 on each shar? $ 10 00 

MontMy installment, $7.00 per month for 72 months. 504 00 

Total cost to the investor $ 514 00 

Amount of shares at maturit7 1,000 00 

Net, profit on ten shares $ 480 00 

Showlng cost on ten shares, of $100 each, to the borrower: 

Admission fee of $1 on each share $ 10 00 

He receives in cash 1,000 00 

He pays on the last Saturday of each month »/ts 

of $1,000 (less membership fee) IS 75 

Also his interest at 3 per cent, per annum on $1,000.. 2 50 

$ 16 25 

In 72 months he will hâve paid $1.170 00 

Alsn the admission fee as stated above 10 00 

Total cost of $1,000 ioan $1,180 00 

"The certificate of shares, havlng matured, is worth $1,000 which pays the 
loan. Thus the borrower bas had the use of $1,000 six years, and has paid 
an amount equal to 3 per cent, interest per annum for the use of the same." 

It further provided that "once in six months the profits arising 
from interest, fines, and other payments are divided among the shares 
in good standing. Ail members receive the same per cent, of profits 
as the dividends are declared on the entire business, and not on any 
one branch." 

In the bill it is further alleged, and the answer admits, that prior 
to the ist day of January, 1901, the by-laws of the défendant were 
amended so as to, in part, at least, conform to the représentations 
~ade in the prospectus. The material part of such amended by-laws 
is as follows : 

"Sec. 4. Each shareholder, for each share named in his or her certificate, 
shall be entitled to a loan of $100 from the association. * • * AU shares 
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muSt be In force three months before said shareholder shall be entitled to a 
loan." 

"Sec. 7. Shareholders having obtained loans shall, on or before the last 
Saturday of each and every month, until the stock borrowed upon shall hâve 
matured, and the loan is thereby repaid, make, or cause to be made, pay- 
ments as follows: One seventy-second of the sum borrowed (less tbe mem- 
bership fee); also Interest at the rate of 3 per cent, per annurn upon the orig- 
inal amount of the loan." 

"Sec. 9. Ail shareholders shall pay. or cause to be paid, a monthly install- 
aient df seventy cents on each share npmed in his certiflcate; said install- 
ments to be paid to the association on or before the last Saturday of each 
month during the continuanee of the certiflcate, unless a loan has been ob- 
tained on the stock, when payments shall be made accordais to section T. 
Shareholders are required to pay ail monthly installments without notice." 

The original by-laws provided that : 

"Sec. 14. Three or more shareholders may assoclate, and form a local 
board, elect officers,— -one as a secretary, to vlsit the home office, or any of- 
fice of the association, and examine the books and affairs of the association, 
and report the saine on his return; elect a treasurer, who, upon giving bond, 
can receive ail installments, and any payments in the locality in which he 
résides, as agent of the shareholders, but not of the association, and remit 
the same to the home office." And further: "Monthly payments should be 
paid at the office of the association." And that "ail remittances for admis- 
sion, monthly Installments, fines, penalties, interests, dues, and ail other pay- 
ments, shall be made to the association at lts principal office." 

The shareholders of the association within Utah elected a local 
board of directors and the requisite officers, and the payments made 
as hereafter stated by complainants were made to the local treasurer, 
and by him remitted to the home office of the association. Com- 
mencing with the 5th day of July, 1890, and until January 1, 1891, 
the plaintiffs paid as installments on their stock $17.50 each month, 
which was at the rate of 70 cents per share. From the ist of January, 
1891, until the ist day of August, 1896, they paid to the association 
the sum of $40.63 each month. No further payments were made 
until the 2d day of August, 1898, when the sum of $40.63 was paid, 
and a similar payment made for September, October, and November 
of that year. In December, 1898, they paid the sum of $17.50, and 
no further payments hâve been made. 

It is stipulated by the parties that prior to the filing of the original 
bill "the plaintiffs demanded of the défendant that it satisfy said loan 
and deed of trust, and cancel and deliver their promissory note, and 
reassign their policy of insurance, and that it permit them to with- 
draw the said shares of stock, ail of which the défendant refused, and 
still refuses, to do." The suit was filed by the complainants, claim- 
ing that they had overpaid their indebtedness to the défendant. 
They asked that the deed of trust be canceled, and their note surren- 
dered; that an accounting be had to détermine the amount due by 
the défendant to them by reason of their overpayment ; and that the 
défendant be required to pay any amount found to be due upon the 
accounting. The bill also contained an offer on the part of the com- 
plainants to pay any sum found to be due from them on such an ac- 
counting. The défendant filed its answer, in which any overpayment 
is denied, and also, by a cross bill, seeks to foreclose the deed of trust 
•so executed by the complainants. The défendant claims that the 
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entire principal and a large part of the interest of the indebtedness 
are still unpaid. It is alleged and shown that the trustée named in 
the deed of trust, and also his successor in trust, hâve declined to act. 
The contract between thèse parties was to be performed in the 
state of Colorado, and is to be construed as a Colorado contract. 
On the argument this was, in effect, admitted. It is settled by the 
highest authority. Bedford v. Association, 181 U. S. 227, 21 Sup. 
Ct. 597, 45 L. Ed. 834 ; Association v. Rector, 38 C. C. A. 686, 98 
Fed. 171 ; Andruss v. Association, 36 C. C. A. 336, 94 Fed. 575 ; 
Hieronymus v. Association (C. C.) 101 Fed. 12; Mcllwaine v. Elling- 
ton (C. C. A.) in Fed. 578. It is not claimed that, so considered, 
there is any légal objection to the validity of the contract, whether 
the plaintifïs' or defendant's construction of it be accepted. The 
plaintiffs' contention is that they borrowed money of défendant, and 
agreed to pay interest thereon at the rate of 3 per cent, per annum ; 
that ail additional monthly payments made by them were either par- 
tial payments of the principal debt, or monthly payments on their 
shares in the association ; that when they exercised their option to 
withdraw their stock they became entitled to receive from the défend- 
ant ail money paid to it in monthly payments on their shares, with 
6 per cent, annual interest after one year ; and that, if the sum so due 
them on the withdrawal of their stock is applied in payment of the 
debt, it will be found that they hâve overpaid it, whether the monthly 
payments in excess of 3 per cent, interest are applied immediately 
in the réduction of the principal, or are suffered to accumulate in the 
loan fund of the company until the withdrawal of the stock. This 
contention fails unless the contract rate of interest was as assumed. 
The note made by the plaintifïs did not specify the rate of interest. 
By it they promised to pay the principal sum, with interest and in- 
stallments, according to the by-laws of the association. The deed 
of trust recites that the note was made for the principal sum of 
$2,500, payable on or before six years after date, "with interest and 
installments thereon according to the by-laws and rules of said asso- 
ciation." The by-laws, as they existed when the note was made» 
are entirely silent as to any rate of interest, but the prospectus con- 
tained many rules and régulations of the association. The illustra- 
tion given as to the required payments on a loan contained ail the 
necessary information. The plaintifïs assert, and the défendant ad- 
mits, that this prospectus formed a part of the contract by which the 
subscription for shares was made. The plaintifïs further allège, and 
the défendant admits, that shortly after the loan the défendant 
amended its by-laws so as to, in effect, make them conform to the rep- 
résentations of the prospectus. Sections 7 and 9 of the amended by- 
laws are specified, among others, as particulars in which the amended 
by-laws were made to conform to the prospectus. The right to the 
loan on good security was based on the subscription for shares. In 
view of ail the circumstances surrounding the parties, the référence 
in the note to the by-laws and in the trust deed to the rules of the 
association must be held to refer to the prospectus, which contained, 
so far as appears, the only requirement on the subject of interest. 
This accords with the practical construction placed on this contract 
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by the parties. For many years after the loan payments were made 
in exact accordance with the requirements of the prospectus. It also 
seems to accord with the theory of both the plaintiffs and of the de- 
fendant. What is the true construction of the prospectus as to the 
rate of interest? It there appears that it was estimated that each 
share of stock would mature, or be worth par, at the expiration of 
six years after the subscription. This was an estimate, and not a 
warranty. The illustrations given of the cost of shares are based 
on this estimate. The cost to the borrowing and to the nonborrow- 
ing shareholder is itemized. The nonborrowing shareholder re- 
ceives thé par value of his shares at maturity, and the shares are then 
canceled. The borrowing shareholder receives the par value of his 
shares at the date of the loan, and his shares, when matured, pay the 
principal of the loan. Evidently the excess of ail sums provided to 
be paid by the borrower over that exacted of the nonborrowing share- 
holder constitutes the cost to the borrowing shareholder of the use 
of the money as a loan. In the illustrations given, the nonborrowing 
shareholder of 10 shares, of the par value of $i,ooo, pays to the asso- 
ciation $7 per month. The borrowing shareholder, to whom the par 
value of his stock, $i,ooo, has been advanced, pays $16.25 per 
month until his stock matures, when the stock is applied in satisfac- 
tion of the loan. It is évident that $9.25 per month is what such 
a borrowing shareholder pays for the use of the money borrowed, or 
is the interest paid on the debt. It is true that in the illustration the 
monthly payment of $16.25 is stated in two items. The first item is 
Y" of $1,000, less membership fee, — $13.75 > tne second, the monthly 
proportion of interest on $1,000 at 3 per cent, per annum, — $2.50. 
But the terms used are immaterial. The monthly payment to be 
made by the borrower is distinctly stated, and it is just $9.25 more 
than the monthly payment exacted of the nonborrower. As stated 
in End. Bldg. Ass'ns, § 336 : 

"The faet that In some loans by building associations Interest upon the 
advance 1s not réserved as such can make no différence In the essential na- 
ture of the transaction, where its équivalent is added to the borrowing mem- 
ber's stated contributions, the payment of which, thus increased, ls secured 
by his mortgage. Thus, if the par value of a share be $200, the monthly 
dues upon which, for an lnvesting member, are $1, but, after he has taken a 
loan of $200 from the association, become $2, it is évident that the addl- 
tional $1 per month exactly représenta the interest he would hâve to pay, 
at six per cent, per annum, upcn the $200, whether H be called 'dues,' 'Inter- 
est' or 'rédemption money.' Calling lt by another name does not make it 
another thing." 

It is true, that the plan of the association is somewhat disingenuous- 
ly stated in the prospectus. It carefully avoids stating the actual rate 
of interest. It was apparently prepared for the purpose of conceal- 
ing from the ignorant that a very large rate of interest was exacted, 
— in this case, over 11 per cent., — and of also concealing from such a 
person the fàct that the mortgage required from the borrowing share- 
holder seCured the monthly payments on his stock, as well as the 
principal and interest of his loan. But the sums the borrower was 
required to pay were distinctly stated. It needed but a simple calcu- 
lation to ascertain the rate of interest. In the case at bar it was en- 



KINNEY V. C0LUMBIA SAVINGS & LOAN ASS'N. 365 

tirely plain that $17.50 per month was the requisite 70 cents per 
share on the stock, and that the remaining $23.13 of the required 
payments was interest on the loan. Nor can any part of the monthly 
sum paid be considered as a part payment of the principal of the 
debt. As shown by the illustration, neither the 3 per cent, annual 
interest, nor the residue of the monthly payment, decreased in 
amount as payments were made. At the maturity of the note the 
stock, if then matured, was to be surrendered in payment of the 
principal, although ail of the monthly payments had then been made. 
The stock at maturity would equal the full amount of the original 
principal of the debt. Nor was it a part of the contract that any por- 
tion of the excess of the monthly payments of the borrowing over 
that of the nonborrowing shareholder should be considered as paid 
on the shares held. The défendant was organized to do business on 
a mutual basis. In the prospectus (a part of the contract of subscrip- 
tion) it was expressly provided that the profits arising from interest, 
fines, and other payments should be divided among the shareholders 
in good standing, and that ail members should receive the same per 
cent, of profit. This shows that there was an equality of right on 
the part of each shareholder in proportion to the shares held. In 
this case Mrs. Kinney occupies a twofold contractual relation to the 
défendant, and her position as a shareholder is entirely distinct from 
lier position as a borrower. Association v. Price, 169 U. S. 45-54, 18 
Sup Ct. 251, 42 L. Ed. 655. She gained no advantage as a share- 
holder by reason of her character as a borrower. Her right to an 
apportionment of the funds of the Company, and her right on the 
withdrawal of her shares, was precisely the right of any other share- 
holder who owned the same number of shares. She can only claim 
to hâve paid on her shares the sum required of her as a shareholder, 
and not as a borrower. No efïect can be given the attempt of the 
plairtiffs to witbdraw their stock. At the time of this attempt the 
stock had not matured, and was held as collatéral security by the 
company, and the sta^ute of Colorado forbade the conferring of such 
a right. The prospectus o ( the company, on the faith of which the 
subscription was made, expressly provided that "members who hâve 
obtained loans canno* withdrav* their shares until loans are paid." 
The demand made by the plaintifïs that the stock be withdrawn was 
before the payment of the loan, and embraced no ofïer to pay it. 
Until the loan was fully paid, the défendant had a right to insist that 
its security on the shares be preserved, and to refuse to release the 
sha'ehclder from her obligation to make future monthly payments 
thereon. It follovs from what has been said that the plaintifïs hâve 
paid no part of the principal of the loan made to them, and that they 
are entitled to no relief under their bill. 

The right of the défendant, under its cross bill, to a foreclosure of 
the trust deed, must follow. More than six years hâve lapsed since 
the note was made. The debt has matured. Its maturity did not 
dépend upon the maturity of the shares. It was estimated that the 
shares would first mature, and the illustration given in the prospectus 
shows that it was contemplated that the shares at maturity would pay 
the principal of the note. But the note was payable absolutely on 
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or before six years after its date, and not upon condition that the 
shâres had been matured. 

Claira is made by the cross complainant for an attorney's fee upon 
the foreclosure. This is based upon the provision in the trust deed 
by which the trustée is to be paid a reasonable counsel fee in case of 
any suit to which he is a party. Such provisions are to be strictly 
construed. The cross complainant gains no right to a counsel fee 
from the fact that the trustée wôuld hâve had such a right, and has 
declined to act. Fowler v. Trust Co., 141 U. S. 384, 12 Sup. Ct. 1, 
35 L. Ed. 786. The trustée was a représentative of both parties, and 
it was reasonable that he should be indemnified for his costs, but the 
borrowers did not promise to pay the counsel fées of the cross com- 
plainant, and are not liable for them. Payette v. Association, 27 111. 
App. 307; Improvement Co. v. Whitehead, 26 111. App. 609. 

The cross complainant also prays a judicial sale of the 25 shares of 
stock pledged as security for the debt. It is within the power of the 
court to fix an upset price on the sale of thèse shares. In Association 
v. Junquist (C. C.) 111 Fed. 645, Judge Riner entered a decree in a 
similar case in which he directed that the pledged shares be sold for 
a price not less than their withdrawal value. The présent withdrawal 
value of the 25 shares issued by the défendant to Mrs. Kinney does 
not appear, and, unless the parties to the suit stipulate as to this 
value, the case will be referred to the master in chancery, with 
direction to ascertain it upon a hearing upon notice to the parties, 
and from évidence produced by them. 

A final decree of foreclosure will be withheld until the coming in of 
the master's report. 



In re MESSENGILI*. 

(District Court, E. D. North Carolina. January 27, 1902.) 

Bahkhoptoy^Composition— Acceptance— Majority of Creditors— Determi- 

HATION, 

Bankruptcy Act, ? 12, déclares that an application for the confirmation 
of a composition inay be filed in a court of bankruptcy after it bas been 
accepted t>y a majority in number of ail creditors whose claims hâve 
been allowed, etc. Beld that, in determining whether a majority hâve 
accepted an offer of composition, an assignée of a large number of 
claims should be counted as one creditor only, and not as the number 
of creditors who hâve assigned claims to hini. 

In Bankruptcy. 

Clifford & McLean, for bankrupt. 

PURNELL, District Judge* The référée for the Fourth division 
of the district certifies the following as having arisen in the course 
of the proceedings to consider a proposition of composition perti- 
nent to the proceedings. The facts are certified that the creditor 
purchased several claims after the debts had been allowed. No 
pleadings or évidence accompany the referee's certificate. The quesr 
tion for considération îs thus stated: 

"In determining whether or not a majority of the creditors, whose claims 
represent a majority of the indebtedness of this esta te in bankruptcy, hâve 
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slgnifled their agreement In writing to accept 30 % offer of composition, 
should B. F. Young, to whom a large number of creditors hâve sold their 
clalms, be counted as one créditer, or as the number who hâve assigned 
claims to hirn? The référée holds that he should be counted as one cred- 
itor, and the bankrupt excepted and appealed to the district judge. And 
the said question is certified to the judge for his opinion thereon." 

The foregoing décision of the référée is affirmed. Section 12, 
Bankruptcy Act, should be strictly construed. In re Rider, 96 Fed. 
808, 3 Ara, Bankr. R. 178. Where a claim has beeri assigned after 
proof, the real owner alone can vote. In re Frank, Fed. Cas. No. 
5,050; Loveland, Bankr. § 105. He is one creditor, holding sev- 
eraï claims. 

This question does not come up in the form required by section 
18, cl. c, of the bankruptcy act, which requires ail pleadings raising 
questions of fact to be verified. It is passed upon, but this action 
must not be taken as évidence the court is inadvertent to, or will 
not enforce, the provisions of the statute in this respect. Attention 
of référées is especially called to the statute. 



THE NORANMORE. 
(District Court, E. D. Virginia. Japuary 21, 1902.) 

1. Bhippinq — Injury to Stevedore. — Indepbndent Contractor. 

A ship is not liable to a 1' ngshoreman employed by a stevedore, an 
lndependent contractor, to assist In loadlng, for Injury caused by falllng 
of athwart portions of hatch cover, because of failure to hâve in place 
bolts to hold the crossbeams on which such athwart portions rested; 
the ship having been turned over to the stevedore, and he having re- 
moved ail the portions of the hatch cover, including the crossbeams, and 
put them back vrithout properly fastening them. 

8. Same— Defective Appliances. 

Any duty of a ship to a longshoreman In the employ of a stevedore, 
In loading, relative to suitable appliances, in the furnlshing of a hook 
for loading, is fulfilled where the hook is reasonably safe for the work 
in hand. 

In Admiralty. 

George Mclntosk and Theodorick A. Williams, for libelant. 
Garnett & Garnett and Whitehurst & Hughes, for claimant. 

WADDILL, District Judge. The libelant, Richard Skinner, a 
longshoreman, was employed by the South Atlantic Export Com- 
pany, who were doing business as stevedores, to assist in loading 
the Belgian steamship Noranmore with flour, at the port of Nor- 
folk, on the igth day of April, 1900. At the time of sustaining 
the injuries sued for, the libelant was working in the forecastle 
hatch of said ship, and was injured by the athwart portions of the 
hatch cover falling in upon him. Said hatch cover consisted of 
three sections, and at the time of the injury the middle section only 
was open, and the other portions thereof closed on account of the 
weather. The covers and sections to the hatch rested upon two 
crossbeams extending from side to sida, and fitting in iron shoes, 
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with bolts to hold the beams in place. The négligence assigned 
consistée! in the failure of the ship to furnish a safe place for the 
libelant to work, together with safe and suitable appliances with 
which to perform the duties required of him; the spécifie alléga- 
tions being that the bolts holding the beams aforesaid were not 
in place at the time of the injury, and that the hook fastening 
into the sling in which the flour was loaded into the hold was in a 
defective condition, in that it was a protected hook, with the lip 
or flange broken off, and that in using it by raeans of a tackle op- 
erated by the winch it caught under the beam supporting the cov- 
ers of the hatch, thereby throwing the same down. 

The first question presented is whether any liability attaches against 
the steamship by reason of the injury, the libelant being an employé 
of the stevedore, an independent contractor, in loading the ship. 
Such liability clearly does not exist, unless there be some excep- 
tional reason in this case for holding the ship liable. The Indrani» 
41 C. C. A. 511, 101 Fed. 596, 598, 599 (United States circuit court 
of appeals, Fourth circuit), and cases there cited; Hughes, Adm. 188- 
191. The exceptional causes of liability insisted upon are the fail- 
ure of the ship to furnish a safe place to work in, and a suitable 
hook with which to perform the duties required, — it being admit- 
ted that the particular hook was that of the ship, and not of the 
stevedore. The insecurity of the place where the work was being 
performed arose, not from any defect in the ship, or its proper 
structural condition, but because of the failure to hâve in place the 
bolts to hold the beams upon which the athwart portions of the 
cover of the hatch rested. This failure cannot be imputed, under 
the circumstances of this case, as négligence on the part of the 
ship; as the évidence conclusively shows that this ship had been 
turned over to an independent contractor; that on the day and 
night previous to the injury ail the sections of the hatch cover and 
the two crossbeams had been removed, in order that the stevedore 
might properly do the work in hand ; and at 7 o'clock in the morn- 
ing on which the injury was sustained at 10 o'clock the foreman 
of the day force of stevedores, upon returning to work, found that 
the hatch, with the exception of the middle sections, had been closed 
by the night force, and proceeded to use that section. The ab- 
sence of the bolts through the beams was patent and obvious, and 
could hâve been seen by the day foreman aforesaid, or any other 
person observing the same. On getting into port, the custom is 
for the ship's carpenter to remove the bolts from the hatch beams, 
and the stevedore in charge takes control. On this occasion the 
stevedore had the management and direction of the hatches, opened 
and closed them, as found désirable for the convenient dispatch of 
the work to be done. No liability arises against the ship by reason 
of the négligence of the stevedore, an independeut contractor, in 
removmg the hatches and beams, or putting them in place improp- 
erly. If négligence exists in this respect, the stevedore, an independent 
contractor, is liable, and not the ship. The Picqua (D. C.) 97 Fed. 
649, 651; The Auchenarden (D. C.) 100 Fed. 895; The Willowdene 
(D. C.) 103 Fed. 678; The Aldborough (D. C.) 106 Fed. 90. 
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As to whether or not the hook in question was defective, and 
to what extent that caused the injury to libelant, considérable évi- 
dence was taken, including that of the foreman of stevedores, on 
the part of the libelant, who testified that he called the attention 
of the first officer of the ship to its condition when working in 
the open hatchway the day befôre the accident. Whether any lia- 
bility exists against the ship, arising from the use of this hook by 
the stevedores, may be doubted (The Mary Stevvart [D. C] 10 Fed. 
137; The Dago [C. C] 31 Fed. 574), though it is unnecessary to 
pass upon this question in this case. While it is true the hook was 
one of the appliances of the ship, it seems that the stevedore should 
hâve furnished his own tackle, which he failed to do. But, be 
the question of the ship's liability what it may, and placing the case 
in the most favorable light to the libelant, that is, treating it as the 
duty of the ship to furnish the appliances, and making it liable 
for failure so to do, under the facts in this case, as viewed by the 
court, the libelant would nevertheless not be entitled to recover, as 
it abundantly appears from the évidence that the hook used was 
reasonably safe and suitable for the work then engaged in. It was 
substantially such a hook as was in gênerai use in this and other 
ports for the purpose of loading ships ; the évidence being that 
in loading ships an open hook is préférable to a protected one ; 
and that the particular hook, a protected hook, with the lip out, 
was substantially the same as an open hook. It is true that the 
évidence tended to show that to some extent there was a slight dif- 
férence; but none appréciable. The measure of duty required of 
a master in furnishing appliances is not that ail the latest, the most 
approved, or, indeed, the best appliances that can be had, shall be 
used ; but such as are reasonably safe for the purpose of the particular 
work. It is not expected that appliances can or will be furnished, 
from the use of which an accident may not happen, but those from 
which, in the exercise of proper care and caution on the part of persons 
using them, no injury will likely resuit. Shear. & R. Neg. § 92 ; 
Hough v. Railroad Co., 100 U. S. 213, 218, 25 L. Ed. 612 ; Railroad 
Co. v. McDaniels, 107 U. S. 454, 459, 460, 2 Sup. Ct. 932, 27 L. Ed. 
605 ; Railroad Co. v. O'Brien, 161 t_J. S. 451, 457, 16 Sup. Ct. 618, 40 
L. Ed. 766. The hook used was reasonably safe for the work in hand, 
and that the ship exercised proper care and caution in supplying the 
same, and should not be held liable for an accident to those handling 
it, particularly when such accident would not hâve happened but for 
the négligence of others, for whom the ship was not responsible, in 
not properly fastening and keeping in place the beam to the hatch- 
way aforesaid. 

It follows, from what has been said, that the libel should be dis- 
missed ; and an order may be accordingly so entered. 
113 P.— 24 



370 113 FEDERAL REPORTER. 

UNITED STATES v. FHBBIMAN et aL 

(District Court, D. Washington, N. D. January 13, 1902.) 

1. Emisent Domain— Damages— Evidbncb— Admissibilitt. 

On an Issue as to the damages sustained by owners of property taken 

by the government in condemnation proeeedings, évidence showing the 

. priée fixed by agreement and paid by the government for an adjoin- 

ing tract several years back should be excluded, as llkely to be mis- 

leading. 

S. Bame— Inspection of Property bt Jury— Mtsconduct. 

In a condemnation proceeding, where the jury inipaneled to assess the 
damages were taken to view the land, the fact alone that they were 
also conducted over adjoining property was not gronnd for setting aside 
their verdict, where it did not appear that they were misinformed aa 
to thé ldentity of the land, or that there was any intentional iniscon- 
duct on the part of the engineer aecompanying them. 

8, Bame— Settino Aside Verdict — Power op Court. 

The statutes of the state of Washington respecting condemnation 
proeeedings prescribe a spécial procédure distinct from the practice in 
civil actions, and the provisions of the civil practice act anthorizing 
courts in which actions are tried to set aside verdicts for error In as- 
sessment of damages are not applicable, and do not authorlze the same 
courts to grant new trials in condemnation cases. 

4 Bame. 

2 Balllnger's Ann. Codes & St Wash. § 5616 et seq., relatlng to con- 
demnation proeeedings, does not in express terms nor by any fair 
Implication authorize a court of original Jurisdiction to set aside the ver- 
dict of the jury for error In assessnient of damages or to grant a new 
trial. ., 

5. Bame. 

The laws of Washington requirlng the compensation to be paid to 
an owner of property condemned for public use to be determined by a 
jury, by authorizing an appeal and specially eonferring power on the 
appellate court to pass on the justness of the award, In effect dénies 
the rlght of a court of original jurisdiction to set aside the Jury's ver- 
dict 

6. Bame— Çonstitutionality of Statuts Allowing Appeal. 

The statute of Washington relatlng to condemnation proeeedings, in 
so far as it authorizes an appeal to the suprême court of the state and 
empowers that court to consider the justness of the compensation award- 
ed, is constitutional wbether or not the provision authorizing the court 
to détermine nnally the compensation ta lnvalid, the provisions being 
separable. 

E. E. Cushman, Asst. U. S. Atty. 

Sachs & Haie, Tucker & Hyland, R. E. Moody, A. R. Coleman, 
W. W. Felger, and A. W. Buddress, for défendants. 

HANFORD, District Judge. This proceeding was instituted by 
the government of the United States for the purpose of appropriat- 
ing a number of lots and parcels of land required by the govern- 
ment for military purposes, and to enlarge Ft. Worden. A spécial 
venire was issued for jurors, from whom 12 were selected and im- 
paneled in the usual manner of selecting jurors, and swbrn to dé- 
termine ail disputed questions of fact as to ownership of the prop- 
erty, and fix the valuation thereof, and assess any damages result- 
ing to the owners from the taking of their property. As provided 
by the act of congress authorizing the condemnation of land re- 
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quired for fortifications (see i Supp. Rev. St. [2cl Ed.] pp. 5oi, 780), 
the proceedings were conducted as near as practicable according to 
the procédure prescribed by tbe laws of this state. On the trial 
before the court and the jury there was no controversy as to the own- 
ership of the property, and the jury was required only to détermine 
the value and assess the damages. Witnesses, including business 
men of Port Townsend, were called on the part of the government, 
as well as of the owners, who gave their estimâtes of the value of 
the land and of the improvements thereon, and the court and jury 
visited the premises for the purpose of viewing the same, and, after 
returning to the court room, arguments were made to the jury by 
counsel representing ail the parties, and the case was submitted to 
the jury with instructions by the court that they were to détermine 
the reasonable value at the présent time of the land sought to be 
condemned and the improvements thereon, and assess damages in 
favor of any of the owners who were shown by the évidence to hâve 
been damaged by the taking of their property, and afterwards the 
jury returned into court a separate verdict as to each of the différent 
lots and parcels of land appropriated. Compared with the estimâtes 
testified to by the witnesses on the part of the government, the sums 
awarded are just and reasonable, but, measured by the testimony 
introduced by the défendants, the sums awarded are in some in- 
stances very much below the reasonable value. The défendants are 
dissatisfied with the verdicts, and hâve moved the court to set the 
same aside and grant a new trial on a number of specified grounds, 
ail of which, by disregarding légal verbiage, may be resolved into 
the following : (1) Error in law committecl by the court on the trial 
in excluding évidence offered by the défendants to prove the price 
of adjoining lands, which was fixed by agreement, and was paid 
by the government. (2) Misconduct on the part of a superintending 
engineer in the employment of the government at the time the jury 
were taken to view the premises, in this: that said engineer con- 
ducted the jury to and upon lands other than the land to be con- 
demned. (3) Error in the findings of the jury, in this: that the 
sums awarded by their verdicts are inadéquate, and not sufficient to 
constitute just compensation for the property taken. 

The price which a purchaser pays for one pièce of property is not 
a fair criterion by which to détermine the value of an adjoining 
tract several years after the transaction, for the reason that the 
necessity of the purchaser, the disposition of the vendor, and peculiar 
circumstances and conditions may be such as to oblige a purchaser 
to submit to severe exactions in order to consummate a purchase 
withôut delay. Therefore évidence of a particular transaction is 
likely to be misleading unless ail the circumstances and conditions are 
explained, and it is not practicable for parties to be ready on the 
trial to produce witnesses to explain transactions not involved in 
the issues. It was for this reason that the court excluded the tes- 
timony offered by the défendants, and I believe now, as I believed 
at the time, that the évidence was incompétent. It is not shown by 
the afndavits filed that the jury were misinformed with respect to 
the identity of the land to and upon which they were conducted 
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It was fair to ail parties that the jury should hâve an opportunity 
to see the land, and the mère circumstance of their being conducted 
over adjoining property would not necessarily, nor probably, be 
prejudicial to the défendants. The intelligence and good sensé of 
jurymen must be appealed to when they are called upon to déter- 
mine questions of value and assess damages; and an opportunity 
to see the property which is the subject of controversy, and also to 
see and compare other property in the immédiate vicinity, cannot 
reasonably be presumed to hâve diminished the knowledge, expéri- 
ence, and common sensé which qualifies jurymen to discharge their 
functions in cases of this character. I do not think there was any 
intentional misconduct on the part of the engineer, nor that any 
error which he may hâve committed in conducting the jury justifies 
à suspicion that the land condemned was appraised lower tlian it 
would hâve been if the jury had not been permitted to see other 
land contiguous thereto. I adhère to the ruling made by this court 
in the case of U. S. v. Tennant (D. C.) 93 Fed. 613, to the effect 
that in condemnation cases in this state the law does not authorize 
the court of original jurisdiction to set aside the verdict of a jury 
on the ground that the appraisement was erroneous or unfair. Up- 
on a re-examination of the question I am confirmed in the opinion 
that the statutes of this state as expounded by its suprême court 
prescribe a spécial and peculiar mode of procédure distinct from 
the practice in civil actions. Therefore the provisions of the civil 
practice act authorizing courts in which actions are tried to set aside 
verdicts for error in assessment of damages are not applicable, 
and do not authorize the same courts to grant new trials in con- 
demnation cases. See Railway Co. v. O'Meara, 4 Wash. 17, 29 
Pac. 835; Tacoma v. State, 4 Wash. 64, 29 Pac. 847; Long v. 
Billirigs, 7 Wash. 267, 34 Pac. 936 ; Western American Co. v. St. 
Ann Co., 22 Wash. 158, 60 Pac. 158. The act prescribing a spécial 
method of procédure in condemnation cases (section 5616 et seq., 
2 Ballinger's Ann. Codes & St. Wash.) does not in express terms, 
nor by any fair implication, authorize the court to set aside the 
verdict of a jury, nor to grant a new trial; and, as the law providing 
for new trials in civil actions does not apply, there is no statute giv- 
ing the court power to grant a new trial. If the court has the power, 
it exists not by virtue of any statute, but because it is necessarily 
one of the inhérent powers of the court. I believe that the court has 
inhérent power to correct its own errors, but by the constitution 
and laws of this state the compensation to be paid to the owner 
of property condemned for public use must be determined by the 
verdict of a jury; and if a jury errs in assessing damages the law 
does not confer upon the court of original jurisdiction power to cor- 
rect the error, nor leave the court free to exercise any inhérent and 
unnamed power to resubmit the case to a second jury, but allows 
an appeal to the suprême court of the state, and provides that the 
propriety and justness of the award shall be for the considération 
of the appellate court; and I hold that by authorizing an appeal 
and specially conferring power upon the appellate court to pass 
upon the propriety and justness of the award the législature in effect 
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has denied the right of the court of original jurisdiction to interfère 
with the verdict of a jury. 

It is contended on the part of the défendants that a statute author- 
izing the appellate court to détermine finally the amount to be 
awarded as compensation for property condemned to public use 
is contrary to section 16, art. i, of the constitution of the state of 
Washington, and to the seventh amendment of the constitution of 
the United States. It does not help their side to argue that the act 
of the législature is unconstitutional. Its provisions are separable, 
and the court must uphold the validity of the statute as to ail of its 
provisions which are not répugnant to the constitution, and only 
disregard the particular provisions which are répugnant; and this 
statute, in so far as it authorizes an appeal to the suprême court 
of the state of Washington, and in so far as it authorizes that court 
to consider the propriety and justness of the amount of compensa- 
tion awarded by a verdict, is not unconstitutional, and it confers the 
same power upon an appellate tribunal which the défendants are 
urging this court to exercise without statutory authority. If the 
appellate court cannot, by its decree, increase or reduce the amount 
of compensation without violating the constitution, then a serious 
question must arise as to the proper method and means by which 
the court may exercise its power to pass upon the propriety and 
reasonableness of the award. Upon that question this court does 
not hâve to express any opinion. It is enough to say that the 
difficulty which may be encountered in the appellate court may or 
may rot be insurmountable, but it is safe to assume that, if the 
power to order a new trial exists at ail, it belongs to the tribunal to 
which aggrieved parties who may hâve grounds for disputing the 
propriety and justness of the amount of damages awarded to them 
by a jury are authorized to appeal. The national government does 
not hâve to submit this controversy to the décision of the suprême 
court of the state, but there is an appellate court to which the case 
may be appealed; and, as congress has adopted the procédure pre- 
scribed by state laws, the practice of the appellate court as well as 
this court must be governed thereby, and the parties must be con- 
cluded by the verdicts unless they can be avoided by the judgment 
of that court. 

Motions denied. 



THE LAUREL. 
(District Court, D. Washington, N. D. Febrnary 3, 1902.) 

t. Vessbls— Navigation — Maritime Contract. 

An agreement by which one of the parties undertakes the responsl- 
bility of navigatlng a vessel on the océan and brlnglng her baek to her 
home port for a stlpulated compensation ls essentlally a maritime con- 
tract 

2. Same — Contract to Employ Master — Breach—Damages — Lien. 

Where, after plalntlff had contracted to take charge of a vessel as 
master, but before be commenced performance, the owner refused taim 
euch employment, plaintiff has no lien on the vessel to secure hia 
damages for such breach of contract, either under the maritime law. 
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whlch glres no lien to a master for his wages, or under 2 Ballinger*» 
Ann. Codes & St. Wash. § 5953, whlch gives a lien only for service» 
rendered on board, and for nonperformance or malperforinance of a 
contract for the transportation of passengers or property. 

In Admiralty. 

Libel to recover damages for breach of a contract by wbich the llbelant 
was engaged to serve as master of the schooner Laurel on a fisbing voyage, 
the allégations being that a contract was fully agreed to, and that, after 
the llbelant had entered upon the performance thereof, it was, without hl» 
consent repudiated by the owner of the vessel; that by his engagement 
he missed opportunitles of going as master of other fishing vessels, and has 
been deprived of employment in his profession during the flshing season of 
the year 1900. Heard on exceptions to the libel alleging that the contract 
Is not a maritime contract ■ 

James M. Epier, for libelant. 
Prestqn & Bell, for claimant 

HANFQRD, District Judge. The ground alleged for the excep- 
tions is not well chosen. An agreement by which one of the parties 
undertakes the responsibility of navigating a vessel on the océan and 
bringing her.back to her home port for a stipulated compensation 
is essentially a maritime contract, — that is to say, it contains ail the 
essential éléments of a maritime cpntract, — and no good, reason has 
ever been given for excepting it from the class of contracts which in 
law are denominated maritime contracts. I am bound to décide, 
however, that a suit in rem for the cause stated in the libel cannot be 
maintained, for the reason that the law does not entitle the libelant 
to a lien upon the vessel. It is settled by the déterminations of the 
courts in this country that the gênerai maritime law does not subject 
a ship to a lien for the wages of her master. 19 Am. & Eng. Enc. Law 
(2d Ed.) 11 16. As a lien does not attach for wages earned, a fortiori 
there can be none for an unliquidated claim for damages against the 
employer for breaking a contract to hire. The statutes of this state 
make ail boats and vessels liable "for services rendered on board," 
without any exception, and in my opinion entitle a master as well as 
mariners subordinate to him to a lien for wages earned by services 
actually rendered ; but the rule of strict construction applies, and the 
courts hâve no right to extend the law so as to confer a lien for dam- 
ages claimed for breach of an unperformed contract. The same sec- 
tion of the Code gives a lien upon a vessel for nonperformance or 
malperformance of a contract for the transportation of passengers 
or property. 2 Ballinger's Ann. Codes & St. Wash. § 5953. Thèse 
provisions clearly indicate the limitations of the statute. In one 
case a lien is given "for services rendered." This excludes demands 
based upon any other ground than services rendered. The other 
gives a lien for nonperformance of a contract for transportation of 
passengers or property, and this excludes every other kind of con- 
tract from considération. 

For the reasong above stated, I direct that a decree be entered 
dismissing the case, and awarding costs to the claimant against the 
libelant and the sureties upon his stipulation. 
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PRIMBOSE t. FENNO et al. 

(Circuit Court, D. Massachusetts. February 7, 1902.) 

No. 934. 

1. Taxation of Costs — Conformity to Locai, Practice. 

Prior to Act Feb. 26, 1853 (10 Stat. 161), tlie taxation of costs in the 
fédéral courts in the various districts conformed to the practice of the 
state in winch the district was situated, and the same since its enactment, 
as to ail items of costs not specially covered thereby. 
S. Same — Discrétion of Court. 

Whlle the fédéral courts in taxing costs are to follow the local prac- 
tice, except so far as modifled by statute or by spécial usages, they 
are not so far bound thereby as to be embarrassed in doing justice. 
8. Same — Expenses of Auditoiiship— Massachusetts Practice. 

According to the practice in Massachusetts, the taxable expenses of 
an auditorsliip are ail charged on the defeated party, except so far as 
borne by the public authorities. 
4. Same. 

After hearing the opening of this case the court of its own motion, 
neither party objecting, discharged the Jury and appointed an auditor. 
After the coming in of bis report plaintiff moved to amend his writ so 
as to embrace ail matters which ne malntained were within the scope 
of the report, and, his motion being disallowed, submltted to a dis- 
continuance. Afterwards each party paid one-half of the auditor's 
fee. Helâ that, under the circumstances, no part of the fee paid by 
either party should be taxed in his favor against the other. 
U. Same— Witness Fkes. 

As a gênerai rule, the fées of witnesses appeatfng before an auditor 
are taxed agaiust the losing party. 
•&. Same— Certificats of Witness — Affidatit. 

In taxing witness' fées, the certiflcate of the witness in the usual forro 
ls prima facie sufficient without an affidavlt 
7. Same— Actual Prepayment— Necessity. 

The certiflcate of the witness need not show that his fées hâve been 
actually paid by the successful party, but they may be taxed against 
the loser notwithstanding, the successful party being alone liable for 
them. 

Whipple, Sears & Ogden, for plaintiff. 
Storey, Thorndike & Palmer, for défendants. 

PUTNAM, Circuit Judge. The plaintiff has requested us to re- 
vise the clerk s taxation of costs. The questions relate to one-half 
of the auditor's fee of $1,515, and the travel and attendance of wit- 
nesses who attended before him. The manner in which the auditor 
was appointed appears by the following extract from the record: 

"Case opened by the plaintiff to the second Jury. After hearing the open- 
ing of the case, neither party objecting, the court discharges tlie jury from 
the case, and appoints Frederick Dodge, Esq., auditor, wltn liborty to inake 
alternative flndings, and orders that attendance of counsel before the au- 
ditor shall be regarded the same as attendance in open court before this 
court, and that the auditor's report be filed on or bef.re the 15th day of 
April next" 

After the coming in of the report, the plaintiff moved to amend 
his writ for the purpose of covering ail matters which he maintained 
were within the scope of the auditor's findings. This motion was 
disallowed. Thereupon the plaintiff submitted to a discontinuance, 
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which carried costs to the défendants. Afterwards one-half of thé 
auditor's fee was paid by the plaintiff. The défendants, having also 
paid one-half, claim that the same should be taxed in their favor, 
as well as the travel and attendance of their own witnesses before 
the auditor, in accordance with the usual certificate, signed by the 
witnesses and filed with the clerk. 

Both of thèse items were allowed by the clerk. There can be no 
question that the clerk's taxation is in ail respects in accordance 
with the ordinary practice in this circuit, and that it must be con- 
firmed, unless the court can exercise discretionary powers with réf- 
érence to taxing the compensation of an auditor, and of the travel 
and attendance of the witnesses incidental to the hearing before him. 

Maiiy propositions hâve been submitted by the plaintiff, but they 
are ail resolved by the few which we will state. Prior to the act 
of February 26, 1853 (10 Stat. 161), which is now scattered through 
the Revised Statutes, the taxation of costs between party and party 
in civil suits, in the various districts, conformed to the practice of 
the state in which the district was situated. The Baltimore, 8 Wall. 
377» 39°> 39 1 » *9 L. Ed. 463. Since its passage, and, especially, 
since the décision in 1867 in Nichols v. Brunswick, 3 Clifr. 88, 90, 91, 
Fed. Cas. No. 10,239, and in 1869 in Jordan v. Woolen Co., 3 Clifï. 
2 39> 2 43> F ec l. Cas. No. 7,516, the practice in this circuit has been 
uniformly the same as it was before the act of 1853, except so far 
as in terms restricted by that statute. It seems to hâve been ac- 
cepted that the act of 1853 was intended, not to cover the entire 
subject-matter, but merely to obviate some uncertainties, and to 
prevent the continuance of certain irregularities, among which was 
the allowance of counsel fées in admiralty cases, as early approved 
by the suprême court. Consequently, for ail items of costs not spe- 
cifically covered by the act of 1853, we must look primarily to the 
practice of the local courts. 

It is to be remembered, however, that the gênerai rule in the 
fédéral courts arose from the provisions of what is now section 914 
of the Revised Statutes, adopting the practice of state courts of 
record. But this section provides only that the practice in the féd- 
éral courts shall conform "as near as may be" to that of the local 
tribunals. It is also to be remembered that the whole subject of 
taxation of costs, except so far as in terms directed by statute, is 
controlled by usage, and that ail statutes are assumed to be em- 
bedded in that usage. It would be impracticable to take up items 
of costs and dispose of them theoretically, without regard to the 
reasonable and actual limitations arising from the usages of the 
courts, without thereby establishing rules which, under some cir- 
cumstances, would render costs so burdensome as to be compara- 
tively ruinous. Consequently, while, on the one hand, we are to 
follow the local practice, except so far as it has been modified by 
statute or by spécial usages of this court, we are not required to 
hold ourselves so far bound by it as to embarrass us in doing jus- 
tice between parties. We .could not freely accomplish this, and 
should unduly hesitate in instituting incidental proceedings of our 
own motion, if thereby we might burden too heavily one party or 
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the other. In this particular case thèse considérations cannot be 
overlooked. 

Notwithstanding that the extract which we hâve made from the 
record shows that neither party objected to the appointment of 
the auditor, yet it is apparent that the appointment was the act 
of the court of its own motion. It follows that it made the ap- 
pointment, not in the interest of either party, but for its own relief. 
It must also be conceded that the court, in thus appointing an au- 
ditor of its own motion, on the opening of the trial to the jury, pro- 
ceeded on the apparent state of the case, by which it may hâve been 
misled, so that in truth it may hâve been that, notwithstanding the 
court's belief that such an appointment was necessary to the orderly 
trial of the cause, the fact was otherwise, and the case might hâve 
been disposed of without involving the parties in the costs incident 
thereto. It is much more clear that the charges connected with the 
auditorship under such circumstances arose from the attempt of the 
court to assist itself than from any act of either party of that class 
which ordinarily casts upon it the entire costs of litigation in the 
event the act proves futile. Therefore, under the circumstances of 
this case, it is not clear that there is any equity which should cast 
the entire cost of the auditorship on either party. The condition is 
substantially différent from what it would hâve been if the losing 
party had moved for the appointment of the auditor, or if there 
had been a trial, and lie had there used his report. 

There can be no question that, in the practice of the local courts 
of Massachusetts, the taxable expenses of an auditorship are ail 
charged upon the defeated party, except so far as they are borne 
by the public authorities. Pub. St. c. 159, §§ 51-55. In view of the 
fact that the auditor in the présent case was given liberty to make 
alternative findings, it may be that he did not corne strictly within 
this act, but, independently of any statute, the ordinary local rule 
is to charge the losing party with the taxable expenditures arising 
out of the auditing. Therefore, ordinarily, that rule should govern 
this court in this district ; but, looking at the other considérations, 
we think we may justly follow Mr. Justice Story, who in Whipple v. 
Manufacturing Co., 3 Story, 84, 86, Fed. Cas. No. 17,515, divided 
equally between the parties the cost of a survey ordered by the 
court, which, also, under the ordinary local rule in Maine, in which 
district the cause was pending, would hâve been borne entirely by 
the losing party. Consequently, inasmuch as each party in the 
présent case has already paid one-half of the fées of the auditor, we 
direct that, so far as that item is concerned, no part thereof is to be 
taxed in favor of either against the other. 

So far as the witnesses before the auditor are concerna, it is 
tindoubtedly the ordinary rule that their fées follow that of the 
auditor, and are taxed against the losing party. Inasmuch as the 
record before us does not show under what circumstances thèse 
witnesses were called, it is impossible for us to say that there aie any 
equities of the class which we hâve explained in connection with 
the fee of the auditor, or any other equities which would authorize 
us to départ from the ordinary rule. Moreover, the objection to 
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the aîlowance of the witness fées is based on only two propositions, — 
one that the certificate in this case, which is in the usual form, 
should hâve been supportée! by an affidavit, and the other that the 
certificate does not show that the witnesses hâve been paid their 
fées. So far as the first objection is concerned, it has been settled 
in Massachusetts, longer than the memory of man runneth to the 
contrary, that a certificate in this form is prima facie sufficient. 
Cook v. Holmes, i Mass. 295; Howe, Prac. 332. The certificate 
never shows that the witness has been paid. There is no necessity 
that it should, because, whether paid or not, the witness has no 
claim at law against the losing party after the aîlowance of his fées. 
Moreover, in a case involving a successful litigant of moderate means 
in large expenditures, it is not impossible that recovery of witness 
fées from the losing party may be necessary in order for him to 
make payment thereof. However this may be, the clerk's aîlowance 
of the fées on the certificate filed is in accordance with the practice 
of more than a century, and cannot now be questioned. The mère 
fact that section 983 of the Revised Statutes uses the word "paid" 
is not to be unreasonably construed, as intended to establish a new 
and stringent rule in this regard. So far as the losing party is con- 
cerned, the fées are paid in law, because they stand in such position 
that the winning party alone is liable for them. On the whole, 
while the clerk is directed to revise the taxation so far as to dis- 
allow the amount paid by the défendants on account of one-half 
of the auditor's own fées, his taxation must stand in ail other re- 
spects. 

Inasmuch as, with référence to the item which the clerk is thus 
directed to disallow, the défendants claim to stand on a strict légal 
tight, they will be entitled to a writ of error, as explained by the 
court of appeals for this circuit in The City of Augusta, 25 C. C. A. 
430, 80 Fed. 297, 303. Therefore, on the coming in of the revised 
taxation, the défendants will be entitled to hâve allowed a bill of ex- 
ceptions sp far as our ruling is adverse to them. 



COONEOD v. KELLY et al. 
(Circuit Court, D. New Jersey. January 29, 1902.) 

1. MORTGAGES— PRIORITY OF RECORD— FAILURfc TO TÎECORD— EfFECT. 

TJnder Kev. St. N. J. p. 2106, § 22, provlding that a mortgage shall be 
void against a subséquent bona flde mortgagee for a valuable considéra- 
tion without notice, a party asserting priority for a mortgage recorded 
after the recording of a subséquent mortgage must prove that the sub- 
séquent mortgagee did not pay a valuable considération, or that at the 
time of taking the mortgage ne had notice of the prior mortgage. 
8. Bame— Subséquent Mortsagè— Notice— -Considération— Evidence— Suf- 
ïiciency. 

In an action demandlng that a mortgage be a prior lien to a mortgage 
subseqùently executed; but recorded before the former mortgage, the 
mortgagor testifled that he did not inform the subséquent mortgagee of 
the existence of the prior mortgage. The mortgagee testifled that he 
had not heard of such prior mortgage, and that he paid the considéra- 
tion for the mortgage. He admitted knowledge of another mortgage. 
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This was ail the évidence on notice and payaient of the considération. 
Held that, if this évidence be disregarded on the ground of its improba- 
bility, though express testirnony cannot be rejected solely on that 
ground, the presumption of want of notice of the prlor unrecorded mort- 
gage or of the payment of the considération is not overcome, and the 
subséquent mortgage, having priority of record, constltutes a prior lien. 

8. Bame— Payment of Fokmer Moktgage— (Subrogation. 

A mortgagee In a mortgage prior in date and subséquent In record to 
a mortgage subséquent in date and pri; r In record, who pays a former 
mortgage of record at the time of the recording of the subséquent mort- 
gage, cannot be subrogated to the rights of the paid mortgagee, as 
against an assignée of the subséquent mortgage, the latter relying on 
the record, and belleving the mortgage to be a flrst lien.i 

4 8aub— Priority of Record— Ordbr of Priority. 

An assignée of a mortgage subséquent In date and prior of record to 
a mortgage prior In date and subséquent of record, who finds on the 
record the mortgage prior In date and subséquent In record, does not 
hâve actual notice of such prior mortgage, so as to put hlm on lnquiry, 
the record alone showing the order of priority of the two mortgages. 

James E. Howell, for complainant. 

Fred Prout, for défendant Kelly. 

Joseph Cross, for défendant Dime Savings Inst. 

KIRKPATRICK, District Judge. The complainant în this case 
files his bill for the foreclosure of his certain mortgage for $10,000 
upon lands in the county of Somerset, in the state of New Jersey, 
bearing date May 1, 1899, executed by George Booth, and Ella, his 
wife, on the same day, delivered to complainant on the 3d day of 
May, 1899, and lodged for record in the clerk's office of Somerset 
county on the 6th of May, 1899. The bill also prays that the com- 
plainant's mortgage may be declared to be a prior lien on the prop- 
erty therein described to another certain mortgage given by said 
Booth to one Howlett, and now held by assignment by the Dime 
Savings Institution, of Plainfield, N. J., and which, while bearing 
date the 3d day of May, 1899, was lodged for record in the clerk's 
office of Somerset county on the 3d day of May, 1899, three days 
prior to the date of record of complainant's mortgage. The follow- 
ing facts are not disputed, and they clearly appear from the record : 
That the complainant agreed to loan to défendant Booth the sum of 
$10,000, to be secured by mortgage on the property described in the 
bill, and that such mortgage was drawn on May 1, 1899, executed by 
Booth and his wife on May 1, 1899, and the money paid on the morn- 
ing of May 3, 1899, $2,498 in cash, $2,400 by receipt of admitted in- 
debtedness of Booth to complainant, and $5,102, the amount due 
upon an existing mortgage on the premises, held by the Mutual Life 
Insurance Company of New York ; that the complainant's mortgage 
was forwarded by mail to the clerk of Somerset county, where the 
lands were located, to be lodged for record; and that, because the 
instrument was not properly stamped as required by the United 
States revenue laws, it was returned to complainant's attorney, who, 
after afnxing the requisite stamps, returned it again to the clerk, so 

1 Subrogation to rights of mortgagee, see note to Eachal t. Smith, 42 OL G 
A. 304. 
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that it was recorded on the 6th of May, 1899. Upon the same day 
upon which Booth delivered the mortgage to complainant, viz., May 
3, 1899, and about two hours later, he and his wife executed and de- 
livered another mortgage upon the same premises to one Frederick 
J. Howlett to secure the sum of $8,000. This mortgage Howlett, on 
the same day, lodged with the clerk of Somerset county for record, 
and it was so recorded May 3, 1899. Afterwards the complainant, 
through his attorneys, paid the mortgage upon said premises given 
by one Day, a former owner of the premises, held by the Mutual Life 
Insurance Company of New York, from the money left in his hands 
for that purpose, and the same was, on the 8th day of May, 1899, 
canceled of record. The record then stood (i. e., on May 8, 1899) 
in this way: May 3, 1899, mortgage, Booth and wife to Howlett; 
May 6, 1899, mortgage, Booth and wife to Coonrod; May 8, 1899, 
mortgage, Day to Mutual Life Insurance Company, canceled. On 
the I2th of June, 1899, Frederick J. Howlett, the mortgagee above 
named, made an application to the Dime Savings Bank, of Plain- 
field, N. J., for the sale to them of his said mortgage, and représente^ 
the same to be a first lien on the said property, and the said insti- 
tution afterwards purchased the said mortgage, and paid therefor 
the full amount of principal and interest due thereon, taking the pré- 
caution, however, to hâve made a search of the records of the county 
to ascertain the title, and finding it to be as above set out. The 
General Statutes of the state of New Jersey (Rev. St. p. 2106, § 22) 
provide : 

"That every deed of mortgage, or convenance In nature of a mortgage, 
of or for any lands, tenements or hereditaments. which shall hâve been, 
made and executed after the first day of January, in the year of our Lord 
one thousand eight hundred and twenty-one, or shall hereafter be made and 
executed, shall be void and of no effiect agalnst a subséquent judgment créd- 
iter, or bona flde purchaser, or mortgagee for a valuable considération, not 
ha ving notice thereof, unless such mortgage shall be acknowledged or proved 
according to law, and recrrded or lodgéd for that purpose with the clerk 
of the court of common pleas of the county in which such lands, tenements 
or hereditaments are situated, at or before the time of entering such judg- 
ment, or of recording or lodglng with the clerk as aforesaid, the said mort- 
gage or conveyance to such subséquent purchaser or mortgagee: provided, 
nevertheless, that such mortgage, as between the parties and their helrs be 
valid and operative." 1 

So that upon the face of the record in the office of the county clerk 
the mortgage giyen to Howlett was a prior lien on the property to 
that of the mortgage of Coonrod, though the latter was first in date 
and delivery. To give Coonrod priority for the lien of his mort- 
gage, it was necessary for him to show that Howlett was not a mort- 
gagee for valuable considération, or that at the time he took said 
mortgage he had notice of complainant's mortgage. Thèse mat- 
ters are not presumed. The burden of proof is upon the party al- 
leging them. Semon v. Terhune, 40 N. J. Eq. 364, 2 Atl. 18. The 
complainant charges them in his bill, but the proof s do not sustain 
him. The only witnesses examined on part of complainant touching 
thèse matters were Booth, the mortgagor, and Howlett, the mort- 
gagee. Booth swears that he did not say anything to Howlett of 
having mortgaged the property to complainant; that he had pre- 
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viously told Howlett of the mortgage to the Mutual Life Insurance 
Company ; and that on the day the Howlett mortgage was executed 
he exhibited to him a search, which had been prepared by Mr. Badg- 
ley, showing the title up to that date, and upon which the Mutual 
Life Insurance Company's mortgage appeared, but not that of the 
complainant. Howlett testified that he had never heard of com- 
plainant's mortgage; that he examined the search given him by 
Booth; and that he personally took his mortgage to the clerk's 
office, so that he might continue the search to the time his mortgage 
was lodged there for record. Howlett also swore that he paid the 
$8,ooo considération money, and that he paid it partly ($7,000) in 
gold coin and partly ($300) in bills, and partly ($700) receipted bill 
for services rendered. Booth testified to the same efïect as to the 
payment of the considération, and gave a detailed statement of how 
he disposéd of the gold coin, which he said he had received as part 
considération. Both of thèse witnesses were called by the complain- 
ant, and their testimony is ail that is presented to the court on the 
question of notice and considération. Counsel for the complainant 
urges the improbability of this story told by thèse witnesses, but they 
are uncontradicted, and, if their testimony were disregarded as un- 
worthy of belief, there is nothing in the case which would overcome 
the presumption of want of notice of existence of complainant's 
mortgage or of the payment of the considération. Express testi- 
mony cannot be rejected on the sole ground of its improbability. 
Berckmans v. Berckmans, 16 N. J. Eq. 122 ; Kelly v. Burroughs, 102 
N. Y. 93, 6 N. E. 109. The Howlett mortgage, so far as the évi- 
dence shows, was a valid mortgage, given for a valuable considéra- 
tion, and accepted without notice of complainant's mortgage, and 
therefore, having priority of record, a prior lien to the mortgage 
of the complainant. The complainant insists that, inasmuch as How- 
lett took his mortgage with a knowledge of the existence of the 
mortgage given by Day to the Mutual Life Insurance Company of 
New York, and that mortgage was paid with his monev. he is enti- 
tled to be subrogated to the rights of the Mutual Life Insurance 
Company. The answer is that Howlett has parted with his mort- 
gage, and that the présent holder, relying upon the record made by 
the complainant, has taken title to the same, believing it to be a first 
lien on the property. The mortgage of the Mutual Life Insurance 
Company has been canceled of record by the complainant, and the 
Dime Savings Institution was, because of such cancellation, induced 
to accept the Howlett mortgage as a first lien on the property. It 
should not be injured by the act of complainant. The act of cancel- 
lation of the Mutual Life Insurance Company's mortgage was volun- 
tary on the part of the complainant, made without any examination 
of the record, and he should not now be permitted to revive it to the 
injury of one who was misled by his acts. Keely v. Cassidy, 93 Pa. 
318; Appeal of Gring, 89 Pa. 336. 

It is contended that because the Dime Savings Institution, in 
searching the title, found upon the record a mortgage subséquent in 
record and prior in date to that of which they took the assignment, 
such finding was actual notice of its existence, and that they were 
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put upon an inquiry. But this point is not well taken. The record 
shows the order of priority, and there was, as I hâve said, no pre- 
sumption that the Howlett mortgage came within the excepted class 
which made it a subséquent lien. The complainant is entitled to a 
sale of the premises subject to the lien of the mortgage owned by 
the défendant, the Dime Savings Institution, and without subrogation 
to the rights of the Mutual Life Insurance Company. 
L,et a decree be drawn accordingly. 



WILLIAMS v. NOKTHEEN LUMBBR 00. 
(Circuit Court, D. Minnesota. October 8, 1901.) 

L Masteb and Servant — Railroads — Minnesota Statute Relating to 
Fellow Servants. 

Kev. St Minn. 1894, j 2701, providing that any railroad company own- 
mg or operating a railroad in the state shall be liable for injury to any 
agent or servant occurring through the négligence of a fellow servant, 
without contributory négligence on his part, is limited in lts application 
to quasi public corporations having franchises from the state, and oper- 
ating railroads open to public travel or use. It does not apply to a 
logging road bnilt and operated only for private purposes, and not as a 
common carrier. 

& Same— Injorï of Servant — Contributoby Négligence. 

Plaintiff's intestate was employed by défendant as head brakeman 
and conductor of a logging train, in which capacity it was his duty to 
superintend tbe loading of the cars and the making up of the train, and 
to see that the logs were properly loaded, having référence, among other 
things, to their différent lengths, so that the cars could be safely coupled 
together. While making up a train so loaded, he was fatally injured by 
a log which fell or was thrown from a car. There was no évidence to 
show négligence on the part of défendant in respect to the place where 
the work was done or the appliances, or in the employment of fellow 
servants, nor was there any direct évidence of the manner in which the 
injury occurred. Held that, if it was not due to the négligent manner 
of loading, it resulted from a danger of the employment, of which de- 
ceased assumed the risk, and, if there was négligence in loading, being 
charged with its superintendence, he was guilty of contributory négli- 
gence, which precluded a recovery for his death. 

At Law. Action by plaintiff, as administratrix, to recover dam- 
ages for the alleged wrongful death of her intestate. 

After the plaintiff had rested her case, counsel for défendant moved the 
court to instruct the jury to flnd a verdict for the défendant on the follow- 
In grounds: First That there is no négligence shown on the part of the 
défendant by the évidence. Second. That from the évidence on the part 
of the plaintiff it appears that the injury was caused by one of the risks 
incident to the business in which the plaintiff had engagea. Thlrd. That 
the évidence shows that the deceased was guilty of contributory négligence. 
FÔurth. That, if there is any négligence at ail shown hère aside from that 
of the plaintiff's intestate, it was the négligence of a fellow servant. Fiftfc 
That the danger and risk of a log falling off from one of thèse cars was 
open and apparent, and was one of the hazards of tbe employment tbe risk 
of which was assumed by plaintiff's intestate. 

Robert C. Saunders, for plaintiff. 
Howard T. Abbott, for défendant. 
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LOCHREN, District Judge (orally). This is a motion to direct 
a verdict in favor of the défendant. A motion of this kind does 
not call for any exercise of discrétion on the part of the court. It 
is a matter of strict right. If the évidence tends to sustain any 
facts upon which the plaintiff would be entitled to a recovery in 
case the jury firid such facts from the évidence (and upon a motion 
of this kind the évidence must be construed most strongly in favor 
of the plaintiff), then there is a question for the jury, and the mo- 
tion ought not to be granted. The fact that the son of the plain- 
tiff was injured, so that lie died, by a calamity which occurred while 
in the employ of the défendant, is sustained by the évidence, and is 
not seriously questioned. The only question is whether there is any 
évidence tending to show that his death, or the injury which caused 
his death, was caused by négligence which is imputable to the de- 
fendant, and for which the défendant is in law responsible. If there 
is no such évidence, there is nothing to support a verdict, if one 
should be rendered in favor of the plaintiff. Now, négligence is the 
lack of that care which a party is by law required to exercise under 
the particular circumstances of the case. If a party fails to exer- 
cise such care, and the resuit is an injury to another person, then the 
party guilty of the négligence is liable to the person injured for 
damages caused by the injury, providing there was no négligence 
on the part of the person injured which would prevent his recovery. 
The law, irrespective of the statute which has been referred to, re- 
quires an employer to exercise ordinary care in respect to the place 
in which the employé is put to work, and in respect to the applian- 
ces which he is to use, and the surroundings, so that they shall 
be reasonably safe ; and with respect to fellow servants who are 
employed in the same business the duty of the master is to use 
ordinary care to see that only careful, compétent, and suitable men 
are employed in the business. On the other hand, the employé 
assumes the ordinary hazards and risks of the business about which 
he undertakes to work. Some kinds of business are more hazardous 
than others; but, whatever the degree of hazard, that which is ap- 
parent, and belonging to the business that he engages in, is assumed 
by the employé, and he also assumes the risk of carelessness on the 
part of fellow servants. If the master uses ordinary care to sélect 
compétent fellow servants, and, notwithstanding this, a fellow serv- 
ant commits an act of négligence or carelessness which injures an- 
other employé, the master is not liable, because he had done ail 
that the law requires of him if he selected compétent and suitable 
men. Of course, expérience shows that, notwithstanding that de- 
gree of care, servants will be guilty of négligence which ma y injure 
themselves or their fellow servants, Now, with respect to this par- 
ticular injury, the business in which the deceased was injured is 
apparently a hazardous business. The handling of logs, loading and 
assisting in moving them, — they being ponderous articles, liable, if 
they fall upon a person, to do him great injury, and hazard his life 
and limb, — is a business which, in its nature, is a hazardous one. 
The hazard may be and is increased by the danger of carelessness 
on the part of the employés who are engaged in the business, — in 
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this case, in the loading of the logs. Aside from the statute, as I 
stated before, ail thèse hazards are assumed by ail of the employés 
who hire themselves out and engage in that business; and if, by 
reason of the négligence of themselves or their fellow servants, an 
ïnjury occurs, and the master lias used due care, and there is no 
fault in the appliances, the master is not responsible, and the ïnjury 
that one may sustain is his own misfortune. In this case there is no 
évidence that there was any fault on the part of the master in re- 
spect to the place at which the work was being done, or in respect 
to appliances that were furnished by the master; nor is there any 
charge that the servants were known to be careless or ignorant, or 
that they were ordinarily so ; so there is no lack of care cast on the 
sélection of the fellow servants. Aside from the statute I hâve 
referred to, there would be no évidence making the master respon- 
sible for the injury which the employé suffered in this particular 
instance; and one thing to be considered is whether that statute 
applies to a case of this kind. 

Section 2701 of the Revised Statutes of Minnesota of 1894 pro- 
vides that any railroad corporation owning or operating a railroad 
in this state shall be liable for ail damages sustained by any agent 
or servant thereof by reason of the négligence of any other agent 
or servant thereof without contributory négligence on his part. That 
would include responsibility on the part of a railroad corporation 
for négligence of a fellow servant, and it changes the law in that 
respect, but it does not change it with respect to the effect of con- 
tributory négligence. This statute, as stated in several décisions, 
would be unconstitutional, as being in the nature of class législation, 
imposing a responsibility upon railroad corporations that is not 
imposed upon other employers of labor, if it were not from a con- 
sidération that it is a peculiar régulation with respect to quasi pub- 
lic corporations which hâve franchises from the state, granted for 
the reason that the public is interested in the business of thèse 
corporations, and for that reason the legality of such régulation by 
the state is maintained as a proper régulation for the safety of in- 
dividuals and of the public generally with respect to corporations 
of this kind. It is perhaps a long stretch of the power of régulation 
to impose upon thèse corporations a liability for the acts of their 
servants that is not imposed upon other corporations or upon in- 
dividuals, but the courts hâve sustained this particular régulation. 
It has been sustained by the suprême court of this state, and like 
statutes hâve been sustained in other states, and also by the su- 
prême court of the United States ; so it is beyond question now 
that this is a proper régulation, as far as the scope of this statute 
extends. So one question presented now is whether this statute 
applies to a railroad of this kind, which is not a public railroad, 
used by the public, and which is not a common carrier; for no 
person has a right to require that he be carried upon it, or to hâve 
his private goods carried upon it. It is a private concern, belong- 
ing to individuals, or to a company which is not a railroad corpo- 
ration, and therefore does not corne within the category of bodies 
who are invested with franchises for the use of the public, which 
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gives the state the right to make peculiar régulations for public 
safety. It does not corne within the language of the statute, be- 
cause it is not a railroad corporation ; and the proviso in the statute 
indicates that the statute is intended to apply only to corporations 
of the character to which I hâve referred, possessed of franchises, 
open to public travel or use, because the proviso is that they shall 
not be liable for damage during the construction of a new road 
not open to public travel or use. It is said by counsel for défend- 
ant that it cannot apply to a railroad of this kind, because there 
was no such railroad in opération at the time of the passage of the 
act in 1887, and therefore it could not hâve been considered by the 
législature. I do not know what the fact is as to that. My im- 
pression is that counsel is right as to the fact that there was no 
such railroad in opération at the time in this state, but I am not 
sure, and will not assume, whether that is the fact or not. The 
language in this statute indicates that it was not intended to in- 
clnde roads of this kind. But, if it were the fact that thèse rail- 
roads were in existence in the state, as they are now, then the pre- 
sumption would be still stronger that they were not intended to be 
included in that act, for the reason that the language of the act 
would exclude them; and, if they were in opération, it must be 
presumed that the fact was known to the members of the légis- 
lature at that time. The fact that language was used which would 
ordinarily exclude would be stronger évidence that they were in- 
tended to be excluded than if there were no such railroads in opér- 
ation at the time, and therefore they were not considered. I think 
it is true that an act may take effect upon business that was not 
carried on at the time when the act was passed if the language of 
the act is such that it will include that kird of business, although 
the same was not known at the time. But it seems to me the lan- 
guage of this statute does not include railroads of this kind ; there- 
fore I feel constrained to hold that the ordinary doctrine with re- 
spect to négligence on the part of the fellow servants applies in 
this case, and that such négligence is a part of the risk taken by 
the employé, and cannot be imputed to the employer. 

Upon another branch of this case I think that the same resuit 
will follow, and that is the matter of contributory négligence. There 
is no direct évidence as to how this accident or calamity occurred. 
There is évidence as to how this particular car was loaded, and 
how cars were loaded in gênerai. It appears the car was brought 
up to the skidways to which the logs are hauled from the woods 
for the purpose of being loaded ; that the cars were placed opposite 
thèse skidways. But, as I understand the testimony, the cars are 
detached at thèse skidways, and are not coupled together, so that 
the cars would be loaded separately against the skidways, and after- 
wards coupled together for the purpose of being taken out. It ap- 
pears that thèse cars are about 20 feet in length, and the logs to 
be loaded vary from 10 to 12 feet up to 22 or 24 feet. I think 24 
is the longest that the testimony mentions. I do not know but 
one of the witnesses mentioned 26 feet, but I am inclined to think 
that 22 or 24 is the longest. So thèse logs are longer than the 
113 F.— 25 
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cars, and necessarily project beyond the ends of the cars. If the 
logs were ail of that length, it is évident they could not be loaded 
on cars of that length, and the latter be coupled together as cars 
are ordinarily coupled. But the long logs project over the ends 
of the cars, and, if they are opposite the ends of shorter logs, which 
do not reach the end of the car adjoining, of course they can be 
made to ride in that way. It appears from the testimony that the 
ordinàry way of loading thèse cars with logs is to place as many 
as can be conveniently put on the bed of the car, and then logs are 
laid on top of thèse sloping up towards the center for a certain 
height, wlièn chains are put around the logs, and drawn and hooked 
together; and then logs are laid on top of thèse chains, for the 
purpose of holding them down, and making them taut, so they will 
hold the logs properly ; and it further appears that thèse logs on 
top of the chains sometimes, by reason of the motion of the cars, 
are liable to slip off or drop off. Now, the testimony is that the 
deceased was a young man of 19 years of âge, industrious, and had 
been in the habit of working and earning wages from the time 
he was 13 years old; that he was of good habits, good disposition, 
and inclined to support his mother's family ; and that he sent some 
of his wages to his mother from the time he commenced to earn 
wages, and to a considérable amount. Of course, as he had not 
yet reached the âge of 21, his father would be entitled to the wages 
he would earn until he reached that âge. So there is no question 
that the fàther was damâged by thé death of the son. It seems 
that the deceased was employed as a brakeman upon that train. 
Up until a short time before that he had been employed upon an-. 
other train with the witness Cari Johnson; Cari Johnson being 
the head brakeman, and the person who acted as conductor, and 
the deceased acted as his assistant. After that he had been changed 
to another train, where hé assumed the duties and position of head 
brakeman and conductor, and he was in the discharge of thèse du- 
ties at the time he was killed. The testimony on the part of the 
plaintif! is that he had charge of the making up of the train; that 
the engineer moved according to his signais and directions in push- 
ing the cars to which the engine was attached so as to connect with 
the other cars; that it was his duty to examine the loading of the 
cars, and see that they were safe when loaded and put into the 
train, before coupling them ; further, that, if he was not satisfied 
with the loading, it was his duty to see that they were unloaded, 
and properly reloaded. It seems that thèse logs loaded on the cars 
were in plain sight, easy to be seen, some 12 feet in height, the 
body of the car being about 3 feét high ; so that in passing from 
one car to another the position of the logs on the cars was plain 
to be seen, and in clear view. It was the duty of the deceased him- 
self to see that the cars which he was about to hitch onto the train 
were properly loaded, so they could be safely attached to the other 
cars. There was nothing, so far as the évidence shows, to prevent 
his seeing the projection of any of the logs (if they did project) as 
he approached them. It was his duty to see that they were in 
proper position, so there would be no danger from them. I think 
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this was hïs duty so strictly that, if he attached cars that were im- 
properly loaded, it would be such négligence on his part that, if 
another person had been injured, the injury would hâve been im- 
putable to the master, if the case came within the statute of this 
state. But hère, he being négligent himself, and being the person 
that was injured by that négligence, it cornes under the head of 
contributory négligence, which would prevent a recovery. 

It seems to me, upon both of thèse grounds, there is no évidence 
upon which the jury can lawfully find a verdict in favor of the 
plaintif?. 

Gentlemen of the jury, the court directs that your verdict be for 
the défendant. 



THE PLANET VENUS et al. 

(District Court, E. D. Pennsylvania. January 14, 1902.) 

No. 44. 

L Admiralty— Joindhb of Défendants — Suit on Contra ct of AFFREIGHT- 
MENT. 

A shlp and its charterers may be Jolned as défendants In a suit In 
admiralty to enforce a eontract of affreightment where both are chargea 
with Habllity for its breach, such practlce being within the spirit, though 
not the letter, of admiralty rule 59. 
S. Samk— Practice — Power of District Court to Establtsh. 

A district court has power, under admiralty rule 46, to establish the 
practice of permittlng process in rem and in personam to Issue upon the 
same libel, elther by rule or décision. 

In Admiralty. On exceptions to libel. 

N. Dubois Miller and Scott & Upson, for libelants. 
John F. Lewis and Horace L. Cheyney, for respondents. 

J. B. McPHERSON, District Judge. This libel, which charges the 
breach of a eontract of affreightment, was originally filed against 
the steamship Planet Venus, and "John Doe and Richard Roe, do- 
ing business under the name of the Philadelphia Transatlantic L,ine, 
Charles M. Taylor's Sons, managers, the charterers of said steam- 
ship." The vessel was attached by process in rem, and, upon giv- 
ing stipulation, was released in due course. No process in per- 
sonam was issued, but not long afterwards the libelants asked permis- 
sion to amend, so as to describe the other respondents as "Frederick 
W. Taylor and James S. Taylor, the charterers of said steamship, 
doing business," etc. Permission having been granted, process was 
issued against the persons named, and was duly served. The prés- 
ent exceptions are filed both by the claimant of the steamship and 
by the individual respondents, and attack the jurisdiction of the court 
on the ground that proceedings in rem and in personam upon a eon- 
tract of affreightment cannot properly be joined. 

Assuming, for présent purposes, that the attack is properly di- 
rected, and that the jurisdiction of the court is the matter in question, 
I am of opinion that the objections should not prevail. It is true 
that the practice in this district, which is supported by a décision of 



388 113 FEDERAL REPORTEE. 

Judge McKennan in The Alida (C. C.) 12 Fed. 343, has not hereto- 
fore permitted process in rem and in personam to issue upon the 
same libel, and I might perhaps be justified in simply following this 
précèdent. If the point were doubtful, I think I should be likely to 
adhère to our own custom ; but believing, as I do, that the contrary 
practice is clearly adapted to avoid circuity of action and to promote 
the administration of justice, I am disposed to follow the course that 
has been adopted in some other districts, securing also the incidental 
advantage of furthering uniformity of procédure in the courts of 
admiralty. I hâve the less hésitation in taking this step because of 
the considérations to which I shall now briefly refer. The décision 
in The Alida was pronounced in 1882, and was expressly based upon 
Citizens' Bank v. Nantucket Steamboat Co., Fed. Cas. No. 2,730, 
decided in 181 1, and upon Dean v. Bâtes, Fed. Cas. No. 3,704, decided 
in 1846. Apparently no other cases were called to the court 's at- 
tention; for it is stated in the opinion that, "so far as the question 
has been judicially considered in this country, there is no substantial 
diversity of décision." This statement, I think, could hardly hâve 
been made, if the court had seen the careful and well-considered opin- 
ion of Judge Betts in The Zenobia, Fed. Cas. No. 18,208, which 
was decided in 1847, and the décision of Judge Blatchford in Vaughan 
v. Six Hundred and Thirty Casks of Sherry Wine, Fed. Cas. No. 
16,900, which was rendered in 1874, and afnrmed by Chief Justice 
Waite in 1878 (Fed. Cas. No. 12,918). Within a month or two after 
The Alida was decided, the opposite practice, upheld by The Zenobia, 
was again maintained by Judge Brown in the Southern district of 
New York (The Monte A [D. C.] 12 Fed. 331), in an opinion of which 
the reasoning is, I think, eminently satisfactory. A few years later, 
in 1886, the practice of joining the vessel and the owner or master 
in one libel was approved by Judge Deady in the district of Oregon 
(The Director [D. C] 26 Fed. 708); and the ruling of Judge Brown 
was adhered to by him in The J. F. Warner (D. C. 1883) 22 Fed. 
342, and The Baracoa (D. C. 1890) 44 Fed. 102. A similar practice 
appears to exist in Wisconsin. The Keokuk, 9 Wall. 517, 19 L. 
Ed. 744. It is also to be observed that in 1883, the year following the 
décision in The Alida, the suprême court promulgated the fifty-ninth 
rule in admiralty, permitting the two remédies to be joined in an 
action for collision; and the extension of this rule to cases within 
its spirit, although not within its letter, has been expressly approved 
by the suprême court in the very récent décision of The Barn- 
stable, 181 U. S. 464, 21 Sup. Ct 684, 45 L. Ed. 954. It seems to me, 
therefore, that if the point decided in The Alida were now presented 
in this district for the first time, there could be little doubt, in the 
light of the subséquent action of the fédéral courts, that it would be 
decided in favor of the libel under considération; and I feel free, 
therefore, to follow my own inclination, and to permit hereafter the 
two forms of remedy to be used together ordinarily in a proceeding 
brought to enforce a contract of affreightment. There may be cir- 
cumstances under which a joinder should not be permitted, but ex- 
ceptional cases may be left for considération as they arise. The prés- 
ent controversy is one in which both the ship and the charterers are 
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charged with liability on the same contract of afïreightment, and I 
think they may properly be called upon to answer in the same pro- 
ceeding. If it should be contended hereafter that the liability ought 
to be shared, or should be borne by one rather than by the other, 
thèse matters also can be determined, and the whole controversy 
adjusted in one suit. 

Objection was also made by the respondent that the district courts 
hâve no power to establish the practice of permitting process in rem 
and in personam to issue upon the same libel. I do not think the ob- 
jection is sound. In my opinion, rule 46 gives the district courts 
ample power to establish such a practice, either by a formai rule, or 
by a décision directing the method of future procédure. 

The exceptions to the libel are dismissed. 



ARROTT T. STANDARD SANITARY MFG. CO.t 

(Circuit Oourt, W. D. Pennsylvania. February 7, 1902.) 

No. 16. 

Patents— Pmon Invention— Pleading— Plea. 

A défense of prior invention and use in a suit in equity for the in- 
fringeinent of a patent, wliich, under Rev. St. 5 4920, subd. 3, is piovable 
on notice in writing in the answer, cannot be raised by plea. 

In Equity. Sur motion to strike ofï plea. 

Christy & Christy, for plaintif!. 

Connelly Bros, and Lyon, McKee & Mitchell, for défendant 

ACHFSON, Circuit Judge. Every défense which may be a full 
answer to the merits of a bill in equity is not, of course, to be con- 
sidered as entitled to be brought forward by way of plea. Story, 
Eq. PI. § 652. The true end of a plea is to save the parties the ex- 
pense of the examination of the witnesses at large, and the défense 
proper for a plea is such as reduces the cause, or some part of it, 
to a single point. Id. This is a suit in equity for the infringement 
of a patent, and the bill is in the usual form. The défendant has 
fiîed a plea setting up the prior invention and use by one Marschutz 
of the thing patented by the plaintifï. This is one of the défenses 
which by the provisions of section 4920, Rev. St., is provable in an 
action at law under the gênerai issue upon notice in writing, and 
in a suit in equity upon like notice in the answer. Now, in Carn- 
rick v. McKesson (C. C.) 8 Fed. 807, Judge Blatchford held that the 
défense of a prior patent or previous description in a printed publi- 
cation specified in subdivision 3 of section 4920 must, in a suit in 
equity, be set up in an answer, and not by a technical plea. This 
conclusion is based upon a reasonable construction of section 4920. 
I do not find that the authority of the case has been shaken by later 
décisions. Again, in Sharp v. Reissner (C. C.) 9 Fed. 445, it was 

1 Pleading in infringement suits, see note to Caldwell v. Powell, 10 O. C. 
A. 695. 
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held by Judge Blatchford, and in Korn v. Weibusch (C. C.) 33 Fed. 
50, it was held by Judge Coxe, that in a suit in equity the question 
of infrïngement cannot be determined upon a plea. In Knox Rock- 
Blasting Co. v. Rairdon Stone Co. (C. C.) 87 Fed. 969, Judge Sever- 
ens declared that a plea to a bill in equity for infringement of a 
patent is inappropriate, unless in very spécial circumstances. In 3 
iRob. Pat. § 1112, it is said that, "while such spécial matters as the 
•departure of a reissued patent from its original may form the sub- 
ject of a plea, défenses which attack the patentability of the inven- 
tion, or the fact of infringement, or other principal averment of the 
bill, cân be set up only in the answer." The text of this writer, I 
think, is sustained by the clear weight of authority. In the cases 
cited by the défendant the circumstances were spécial, or new mat- 
ters were set up in défense. Thus, in Edison Electric Light Co. v. 
United States Electric Lighting Co. (C. C.) 35 Fed. 134, the plea 
alleged that the plaintiff's patent had expired before the suit was 
brought, by reason of the expiration of a previously granted foreign 
patent for the same invention. And in the case of Westervelt v. 

Library Bureau, 114 Fed. , before Judge Coït, spécial reasons for 

filing the plea were shown. To sanction such pleas as the one before 
the court would lead to the trial of patent causes by piecemeal. 
Should issue be taken on this plea, and determined adversely to the 
défendant, no doubt the question of the alleged prior invention and 
use by Marschutz would be conclusively settled against the défendant ; 
but, in its answer over, the défendant might set up ail other défenses 
on the merits, including other anticipations. Such a practice would 
be intolérable. 

Unless the défendant shall file within 10 days a stipulation agree- 
ing that this plea shall stand for an answer, an order will be entered 
striking off the plea, with leave to the défendant to answer the bill 
within 30 days. 



WOODS v. BAILEY. 
(Clrcnlt Court, M. D. Pennsylvanla. February 12, 1902.) 

L Skcurity for Costs— Affidavit of Povbrty. 

Plalntlff may file a proper affidavit of poverty, though a former affi- 
davit of poverty, under Act July 20, 1892 (27 Stat 252), has been ad- 
Judged insufficlent, and an order to glve security for costs has been 
made. 

8. Same— Truth of Affidavit— How Contested. 

The fillng of the affidavit of poverty, under Act July 20, 1892 (27 Stat 
252), and not the truth of it, constituées the answer to defendfmt's de- 
mand for security for costs, and défendant can only contest this truth 
by a motion to dlsmiss under the fourth section. 

T. M. B. Hicks, for plaintifï. 
J. T. Fredericks, for défendant. 

ARCHBALD. District Judge. By a previous order of this court, 
the plaintif?, as a nonresident of the district, was required to give 
security for costs in the sum of $250. 111 Fed. 121. Before that 
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order was triade, on a rule taken upon her to give such security, 
she endeavored to avail herself of the act of July 20, 1892 (27 Stat. 
252), by filing an affidavit of poverty, but it was adjudged insuffi- 
cient, and the order made. She now cornes in with one which is 
sufficient in form, and the question is whether she is entitled to hâve 
it considered. In my opinion, she is. While there is quite a little 
force in the defendant's contention that her plea of poverty has been 
heard and disposed of, at the same time I cannot close my eyes to 
the fact that the former affidavit was thrown out on the ground that 
it was evasive, the assertion of poverty not being absolute, but rela- 
tive, to meet the supposed demand for bail in $1,000, and that the 
présent is an effort to cure its defects. The assertion now is abso- 
lute, and, unless the affidavit is received, by a mère slip in the form 
of oath previously taken she may be deprived of a substantial right 
I do not think the law should be so administered, and, considering 
the matter as within my discrétion, I will allow the affidavit to corne 
in. In a measure, it may still be regarded as in time, within the 
meaning of the act ; for the order for security is a demand to which 
the plaintiff makes answer by the affidavit now presented, and thus 
cornes within its terms. It was so held in McDuffee v. Railroad 
Co. (C. C.) 82 Fed. 865, where an affidavit was received after an 
order for security had been entered ; and in Whelan v. Railway Co. 
(C. C.) 86 Fed. 219, a second more spécifie affidavit was allowed to 
meet the exigencies of the case; while in Reed v. Pennsylvania Co., 
ni Fed. 714, the court, in denying an application because the affi- 
davit was not sufficient, expressly provided that it should be without 
préjudice to a renewal upon one that was. Thèse cases seem to u> 
dicate a liberality of practice which I am not inclined to abridge. 

It is further urged by counsel that the défendant is entitled to 
produce évidence to contradict the affidavit, and show that the plain- 
tiff is not the poor person she claims to be ; but, upon a careful read- 
ing of the statute, I do not think, at the présent stage of the case, 
it can be done. The affidavit, if sufficiently direct and positive, is, 
in the first instance, to be taken as true, and the plea of poverty ac- 
cepted. But this does not leave the opposite party without remedy. 
In the first place, by the second section of the statute, if the afn- 
davit is willfully false the affiant may be prosecuted for perjury; 
and in the next place, by the fourth section, the court may dismiss 
the case, "if it be made to appear that the allégation of poverty is 
untrue, or if said court be satisfied that the alleged cause of action 
is frivolous or malicious." Under this section, it has, indeed, been 
held that upon the présentation of an affidavit the court may inquire 
into the facts, and grant or refuse relief, according as it is found 
true or otherwise. This was the course pursued in Boyle v. Rail- 
road Co. (C. C.) 63 Fed. 539, and in Brinkley v. RailroadCo. (C. C.) 
95 Fed. 345, both decided by Hammond, J. ; and a similar view 
seems to hâve been taken in Whelan v. Railway Co. (C. C.) 86 Fed. 
219, where it was declared by Lacombe, J., that the act does not 
secure an unrestricted right to prosecute as a poor person, a pre^ 
liminary investigation being provided for by the fourth section. So, 
in Whittle v. Railway Co. (C. C.) 104 Fed. 286, it was said by Trie- 
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ber, J., that "this [iourth section] clearly demonstrates that, before 
such leave will be granted, there must be some kind of showing made 
to the court that there is reasonable cause to believe that, if per- 
mitted to prosecute the suit in forma pauperis, the plaintiff is likely 
to recover something by his action." But, with due respect to the 
eminent judges who hâve so ruled, the true construction of the act, 
in my judgment, is that put upon it by Wheeler, J., in McDuffee 
v. Railroad Co. (C. C.) 82 Fed. 865, where it was hçld that a demand 
for security for costs is fully met by the fïling of an affidavit, without 
more. "The statute does not * * * provide," it is there said, 
"that an affidavit shall not, if untrue, be an answer to a demand for 
security in an action pending, but only that the court may dismiss 
any such cause so brought under the act, if it be made to appear that 
the allégation of poverty is untrue. * * * The filing of an affi- 
davit, and not the truth of it, is what the statute makes an answer 
to the demand." Following this view, I therefore hold that, on 
filing an affidavit in proper form, the party is entitled to proceed with 
the case in forma pauperis, leaving it to the opposite party to con- 
test the truth of the affidavit on a motion to dismiss, if desired. 
This was the course pursued in Wickelman v. A. B. Dick Co., 85 
Fed. 851, 29 C. C. A. 436, and seems to me to be the one to be ob- 
served. It raises the issue in an orderly way, and after a full hear- 
ing, in which both parties hâve opportunity to produce the évidence 
pro and con, it enables the court to act directly and efïectively upon 
the question. Ail that the statute, at the outstart, in terms, re- 
quires, is an affidavit, without particulars, that, because of poverty, 
the party is unable to pay the costs or give security for them, and 
not until this allégation has been called in question can he be ex- 
pected or prepared to maintain its truth. Until this is done, by a 
motion to dismiss on a proper countershowing the affidavit of the 
applicant must stand. As strengthening this construction, it is to 
be noted that the only question before the court on such an applica- 
tion is whether or not it shall be granted; a refusai being the only 
possible adverse result. But in proceedings under the fourth sec- 
tion much more is contemplated. The povver is there given to end 
the case by an order of dismissal, if either the allégation of poverty 
is found untrue, or the cause of action is deemed malicious or friv- 
olous, and this double inquiry is entirely inappropriate and unpro- 
vided for in disposing of the preliminary question whether the plea 
of poverty shall prevail. A dismissal is the penalty attached to a 
false plea successfully made, and is inapplicable to an effort which 
has failed. It is a summary remedy, necessary, no doubt, to hold 
in check the temptation to resort to the statute, but because of its 
drastic character it is not to be allowed except in the way that is 
there pointed out. The applicant, having invoked the law, cannot 
complain if its provisions are turned against him, but he is entitled 
to hâve it done, not only in the way that affords him the fullest 
opportunity to be heard, but in the way that the law provides. Con- 
sidering, therefore, that the remedy given by the fourth section is 
distinct and spécifie, it must be specifically and separately pursued. 
It is the method provided by the statute for testing the falsity of the 
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affidavit, and is not to be drawn into the preliminary inquiry when 
the affidavit is presented, where the question of its formai suffi 
ciency is alone involved. 

The plaintiff having now filed an affidavit of poverty which con 
forms to the requirements of the statute, the order heretofore made, 
that she give security for costs, is set aside. 



In re McOALLUM et al. 

(District Court, B. D. Pennsylvania. January 25, 1902.) 

No. 993. 

L Bankruptcy— Cxaims against Estate — Jobisdtction of Distkict ComiT. 
Bankr. Act, § 23, cl. "b," providing that suits by the trustée In bank- 
ruptcy shall only be brought In the courts where the bankrupt whose 
estate Is being adminlstered by such trustée might hâve brought them 
lf the bankruptcy proceedings had not been instituted, unless by con- 
sent of the proposed défendant, being conflned to suits by the trustée, 
places no limitation upon the jurisdictl n of the district court as to 
suits against the estate or trustée, conferred by section 2, cl. 7, giving 
such court power to détermine controversies In relation to the bankrupt 
estate. 

8. Samb— Amount Involved. 

Under Bankr. Act, § 2, cl. 7, conferring power upon the district court, 
as a court of bankruptcy, to colleet, reduce to money. and distribute 
the estâtes of bankrupts, and to détermine controversies in relation 
tbereto, except as therein otherwise provided, — there being no provision 
elsewhere in the act regnlating suits or elaims against the estate. or 
against the trustée as its représentative, — the jurisdiction of the district 
court as to such suits and elaims is unlimited, and is not dépendent 
upon the amount In eontroversy. 

8. Samb— Funds in Tkusteb's Handb— Proceeds op Goods Sold on Consign- 

MENT. 

Where a bankrupt's estate has been converted Into cash, and such 
cash is in the hands of the trustée In bankruptcy, a clalm by a creditor 
for the payaient of the full amount of his debt on the ground that it 
was for the value of go ds which had been only consigned to the 
bankrupt, the title remaining in the creditor, but which had been con- 
verted into cash by the trustée, is nothing more than a claim agninst 
a fund in the hands of the court, which the court, as an Incident to the 
power to distribute, has the right to hear and détermine. 
4. Same — State Courts. 

Such claim, being a clalm to a superior right to a fund about to be 
distrilmted, and in which ail the other creditors of the bankrupt were 
lnterested, should be determined In the district court, where the other 
creditors might be heard in défense of their rights, and an application 
for Ieave to sue upon such claim in the state court should be refused. 

In Bankruptcy. Application in the matter of McCallum & Mc- 
Callum, bankrupts, for leave to sue the trustée in bankruptcy in 
the state court. Refused. 

Read & Pettit, for creditor. 

Preston K. Erdman and Wm. S. Price, for trustée. 

J. B. McPHERSON. District Judge. The facts upon which this 
application rests are thèse: Before the pétition in bankruptcy was 
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filed, the bankrupts had made an assignment for the benefit of cred- 
itors, under which a large part of their assets had been sold and 
converted into cash. The fund thus arising has been handed over 
to the trustée, and is now in his hands. The présent petitioner's 
claim, which he asks to pursue in the state court, is based upon the 
averment that he delivered to the bankrupts certain oriental rugs, 
to be sold by them upon consignment; the title to the rugs to re- 
main in the petitioner, and the bankrupts to be compensated by 
being paid a commission on the sales. Thèse rugs, it is further aver- 
red, were ail sold by the bankrupts or by the assignée ; and the 
petitioner seeks to follow the proceeds, asserting a right to be paid 
in full out of the fund in the hands of the trustée. He has also 
proved his claim as an ordinary debt against the bankrupt estate, 
but has not accepted the dividend that was recently declared, asking 
for leave first to pursue his claim to be paid in full, and, failing suc- 
cess in this attempt, intending to résume his position as an uiv 
secured creditor of the estate. He asks leave to sue the trustée in 
a state court, because he believes that the bankrupt act, as inter- 
preted by the suprême court in Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 h. Ed. 1175, requires such a suit to be brought in 
the circuit court, if the other jurisdictional requisites exist, or in the 
state courts, if, as in the présent case, the amount in controversy 
is less than $2,000. 

I am unable to take this vîew of the bankrupt act. The case 
,of Bardes v. Bank interpreted section 23, cl. "b," which is concerned 
simply with suits brought by the trustée, and has no référence to 
suits' brought against him. I find nothing either in the statute or 
in the opinion of the suprême court further to qualify section 2, cl. 
7, of the act, which confers power on the district court, as a court 
of bankruptcy, to collect, reduce to money, and distribute the es- 
tâtes of bankrupts, and to détermine controversies in relation there- 
to. The only restriction upon this grant of power, which congress 
had the undoubted right to make, is the restriction contained in 
the final words, "except as herein otherwise provided"; and, as I 
hâve already intimated, there is no provision elsewhere in the act 
regulating suits brought or claims made against the estate, or against 
the trustée as its représentative. It seems to me that the présent 
application is the ordinary case of a claim against a fund in the 
hands of a court, and such claims the court in possession of the 
fund has the right to hear and détermine. It is an incident to the 
power to distribute, and, except where this power is expressly so 
limited by compétent authority that a claim to a share of the fund 
must be sent to some other court for détermination, the court that 
has possession of the fund is the proper tribunal to décide ail con- 
troversies concerning its ownership. 

I do not deny the jurisdiction of the state courts to détermine con- 
troversies, in proper cases, between the trustée and adverse claim- 
ants; but this, I think, is not such a controversy. The claim hère 
is essentially that the applicant be declared to hâve a superior right 
to a certain part of a fund about tô be distributed. He is not as- 
serting that he can recover any personal chattels from the trustée. 
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Whatever title he may hâve had to the rugs themselves is gone, and 
his claim, in one character or the other, lias been transferred to the 
proceeds. If he is an ordinary creditor, he must, of course, prove 
his claim in the bankrupt court. If he is claiming a superior right 
against the same fund, — a right to take away a part of it to the 
préjudice of other creditors, — I think he ought to pursue the claim 
where they can ail be heard in défense of their rights. 

For thèse reasons, I arn of opinion that the applicant should pré- 
sent before the référée such claim as he may be advised to make. 
The application for leave to sue the trustée in the state courts is 
refused. 



NEW JERSEY & N. C. LAND & LUMBER CO. T. GARDNER-LACT LUM- 
BER 00. et aï. 

(Circuit Court, E. D. North Carolina. February 11, 1902.) 

1. Tbespass— Removal of Timber— Premminary Injonction. 

Where a blll to remove cloud and enjoin trespass on land, on which 
a temporary restraining order is lssued, is against numerous défendants, 
with a diverslty of interest, some of whoin do not ansvver, lt will be 
taken pro confesso. and the restraining order continued to the hearing, 
as to the défendants not answerlng. 

8. Same— Vacation. 

Where a complaint against numerous défendants seeks, in equity, to 
establish title, remove cloud, and enjoin trespasses on land, and a dé- 
fendant in possession of part of the land traverses complainant's title, 
dénies ail allégations of trespass, and sets up an apparently good title, 
thus raising issues of law, wliich must be tried In an action of eject- 
ment, the court will direct a temporary restraining order vacated, un- 
less pr per steps are taken within 10 days for the trial of défendants' 
right to retain possession. 

8. Same. 

Where a défendant in a suit in equity to establish title, remove cloud, 
and enjoin trespasses on land, claims title, and avers that lt has estab- 
lished, in good faith. lumbering works on the land, at great expense, 
and. bas in préparation for market quantities of timber, which will cause- 
it great loss if not lmmediately prepared f r commerce, the court will 
dissolve a temporary restraining order on such défendant giving bond 
conditioned that, if so required, it will aceoùnt to complainant for tim- 
ber used from the land, and further direct such order vacated unless 
complainant within 20 days formulate issues for the trial of the title to 
the lands by a jury. 

In Equity. 

Meares & Ruark, for plaintif!. 

John D. Bellamy and George Rountree, for défendants. 

PURNELL, District Judge. Plaintiff filed its bill in equity 
against numerous défendants, and a restraining order was granted, 
returnable on the rule day in February, 1902. The bill allèges: 
Complainant is a corporation created and existing under the laws 
of New Jersey. That the Gardner-Lacy Company is a corporation 
created and existing under the laws of South Carolina, having a 
place of business in Brunswick county, N. C, and that the numer- 
ous other défendants are citizens of North Carolina. That the 
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state of North Carolina in 1795 granted to Benjamin Rowell, Ste- 
phen Williams, and Wm. Colîins certain lands in North Carolina, 
and complainant is the owner in fee, seised and in possession, of 
the land described in said grants. Muniments of title, surveys, and 
acts of the législature are set out at length. That complainant has 
for 30 years had possession of said land, except some small tracts 
(which are not described), moving trespassers therefrom, paying 
taxes thereon, etc. That défendants hâve filed entries on parts of 
said land, trespassed thereon, eut timber (which is the chief value 
of the lands to plaintif!), and caused irréparable damage and dépré- 
ciation of complainant's interests. That to establish complainant's 
rights would involve it in a multiplicity of suits, endless litigation, 
delay, and irréparable damage; and it seeks this remedy to estab- 
lish its title, remove ail clouds, and enjoin trespassers in one action, 
That while complainant is informed as to the location of its own 
lines and boundaries (which are not set out in the bill, but appear 
in the grants and plots attached), and the fact of défendants and 
others trespassing and committing acts of spoliation within its bound- 
aries, it has been unable to ascertain the particular grants and deeds, 
if any, under which défendants prétend to justify and défend, and 
défendants, in equity and good conscience, should be required to 
disclose fully and completely the grants, entries, claims, or deeds 
undef which they claim the right to trespass upon the said lands, 
cutting and removing timber therefrom; and défendants cannot 
show any superior title to complainant. That said lands are as- 
sessed for taxes in complainant's name at $61,000. Then follow 
the prayers for relief. A temporary restraining order was granted, 
returnable on the rule day in February, 1902. The subpcena, bill, 
and restraining order were returned served on 58 of the défendants 
(naming them) when the questions involved were heard; counsel 
appearing on both sides. 

Upon an examination of the record, it appears Mrs. N. J. Schul- 
ken, one of the défendants, filed an answer January 3ist in which 
she dénies the title of complainant to parts of the land referred to, 
sets out her muniments of title thereto, and raises issues of fact 
which constitute an apparently good défense at law. A court of 
equity cannot try thèse issues. This défendant also dénies any tres- 
pass or cutting of timber, — in short, sets up défenses upon an ap- 
parently good légal title, which must be tried by a jury on the law 
side of the docket. To the rule to show cause she makes no spé- 
cifie answer, but her answer is considered in this connection, hav- 
ing been filed before the return day. On the return day the Gard- 
ner-Lacy Company answered with many affidavits, and demurred 
ore tenus to the bill. This défendant claims to be the owner in 
fee of certain tracts, — the Burnice Little tract (80 acres), the Elijah 
Little tract, the Nathan Little tract, the Formyduval tract, the Nar- 
low and Williams tract, the Samuel Evans tract (100 acres), and the 
Noah Williamson tract, of 100 acres, of which it and those under 
whom it claims hâve for more than seven years been in open, notori- 
ous, continuous, and exclusive possession under color of title. It 
claims the timber interests on ail thèse lands; has established a 
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lumbering camp, and constructed a tramway, with iron rails, en- 
gine, and logging outfit, five or six miles long, and prepared timber 
for market in ways described; some rafted, some eut down, and 
other trees belted preparatory to being felled. On the same day 
(being the return day) this défendant demurred to the bill, which 
demurrer will be more properly considered on the hearing on the 
next rule day. Other défendants do not answer the rule, and the 
bill may, for the présent, be taken pro confesso as to them. At the 
hearing many questions will doubtless be presented which it would 
be prématuré to consider now, and which the court has no inten- 
tion or disposition to even consider at this time. 

The only question for considération at this time is, shall the re- 
straining order be continued to the hearing? It is only when com- 
plainant in his bill allèges a joint liability or community of inter- 
ests that the answer of one défendant will inure to the benefit of 
other défendants. Bâtes, Fed. Eq. Proc. 330, and authorities cited. 
Hère there seems to be no community, but a great diversity, of 
interests, on the part of the défendants, and diverse défenses. Hence 
the défenses set up by Mrs. Schulken and the Gardner-Lacy Com- 
pany do not affect the other défendants, except in so far as other 
défendants are connected with such défenses. As to other défend- 
ants, the bill is taken pro confesso, and the injunction continued to 
the hearing. 

Mrs. N. J. Schulken traverses the title of complainant, dénies ail 
allégations of trespass, allèges she is not cutting and has not eut 
timbers, and sets up an apparent good title in herself. Issues are 
thus raised which must be tried by a jury on the law side of the 
docket. She is in possession of a part of the land, claiming title 
thereto, and her right to retain such possession must be tried in 
an action or issues formulated in the form of an action of ejectment. 
This cannot be done on the equity side of the docket. As against 
her, the bill does not set up such equities as entitle complainant 
to injunctive relief, unless such action of ejectment is commenced 
at once, as soon as her défense is disclosed; and, unless proper 
steps to this end are taken within 10 days, the restraining order 
will be vacated as to the défendant N. J. Schulken. This order is 
entered on an examination of the record ex mero motu. 

One of the principal objects of the bill, as said in Dick v. For- 
aker, 155 U. S. 405-415, 15 Sup. Ct. 124, 39 L. Ed. 201, and Hol- 
land v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52, being 
to remove clouds on and quiet title, it has served its purpose and 
accomplished its end as to that part of the land claimed by the 
Gardner-Lacy Company, which discloses an apparently good title, 
with the boundaries of the land claimed by this défendant. De- 
fendant discloses its muniments of title ; also that it has timbers 
in différent stages of préparation for market, and great loss will 
be suffered if the same is not prepared for commerce within a rea- 
sonable time. Timber belted preparatory to being felled or that 
eut, on the ground or in the water, if left standing, lying, or float- 
ing, and not utilized when in proper condition, becomes worthless 
for commercial purposes. To efïect this end by injunction would 
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be inéquitable, and serve the contrary of the primary object of a 
court of conscience and equity, — a loss to ail parties concerned. 
This the court will not do. It is not equity. Défendant sets up 
an apparently good title. It has erected its works at considérable 
expense, — evidently in good faith, depending on its title. To tie up 
its enterprise by injunction after thèse disclosures would smack of 
oppression, not equity, Complainant has its rights. Défendant 
also has rights. The court will préserve both. The traversed al- 
légations in the bill will be tried by a jury, being the usual ques- 
tions in actions of ejectment, — is the complainant the owner and 
entitled to the possession of the land, the boundaries of which are 
now known? etc. In the meantime, if complainant shows its good 
faith by taking steps to test its claim, the interests of the parties 
as they appear will be protected and preserved. The test should 
be made in a reasonable time. Under the circumstances, the law's 
delay would be an injustice. A considération of the questions of 
law and equity discussed pn the hearing has been purposely avoided, 
lest their considération i at this time should, when the contentions, 
rights, and equities of the parties are more fully disclosed, em- 
barrass the parties or the court by a prématuré considération or 
discussion. The final hearing will probably be had within the next 
60 days, when thèse questions can more intelligently be considered 
and determined. 

It is therefore considered, prdered, and adjudged that as to the 
Gardner-Lacy Lumber Company the restraining order heretofore 
granted be, and the same is hereby, modified and dissolved, on the 
said Gardner-Lacy Company entering into bond, in the sum of 
$10,000, conditioned that it shall, if so required by order of this 
court, account to complainant and pay for such timbers as it shall 
eut and use from the land claimed by, or of which it shall be ad- 
judged by the court, the New Jersey & North Carolina Land & 
Lumber Company was and is the owner and entitled to the posses- 
sion. Said restraining order is continued in full force and effect 
as to lands claimed by complainant, and not included within the 
boundaries of the land to which the Gardner-Lacy Company claims 
title. It is ; further ordered that, unless the New Jersey & North 
Carolina Land & Lumber Company shall within 20 days from the 
entering of this order formulate issues and take steps to hâve its title 
to said land claimed by the Gardner-Lacy Lumber Company tried by 
a jury, the said restraining order heretofore granted herein shall be, 
and the same is hereby, vacated and dissolved. And this cause is 
held for further order. 



AMERICAN AÏvKALI OO. V. CAMPBE1X. 
(Circuit Court, E. D. Pennsylvania. February 6, 1902.) 

','. No. 66. 

t COHPQHATroNS— GATA ON STOCp— LlABILITT. 

The registeréd owner of preferred stock of a corporation, on call 
made thereon during the contlnuance of such ownership, becomes 
chargea with a définitive debt, and is liable thereon, though he has made 
no express promise ta pay. 
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3. Same— Transfer op Stock — Ltability for Call. 

Where the registered owner of corporation stock, after call made 
thereon, transferred his shares on the books of the corporation to a 
purchaser before any installments of the call were payable, he was not 
thereby relie ved from his obligation to pay the call, which became a 
fixed debt at the time of the call. 

8. Same — Absent of Cohpokàtion. 

The assent of a corporation to a transfer on its books of preferred 
shares, on which a call has been made, does not relieve the registered 
owner thereof at the time of the call from the liability fixed by the call. 

4 Samb— Forfeiture for .Nonpayment op Call— Cumulative Remkoy. 

ïhough a corporation is authorized by statute to forfeit shares of 
stock fer nonpayment of calls made thereon, it can still enforce pay- 
aient thereof by action against the registered owner of such shares at 
the time of the call; the reinedy of forfeiture being merely cumulative. 

S. Samk— Exchanue of Shakes for Paid-Up Shares— Remedy of Objecting 
Stockholder. 

Where the directors, authorized by the stockholders of a corporation, 
resolved to issue paid certilicates of preferred st ck on which $20 was 
paid in exchange for outstanding unpaid shares of preferred stock, and 
to place in the treasury of the company the remaining shares, the 
remedy of an objecting stockholder would be a suit to restrain eonsum- 
mation of such proceeding. 

■6. Same — Calls — Extension of Time — Exchanoe of Shares for Paid-Up 
Shares— Forfeiture of Franchise. 

The directors of a corporation passed resolutions extending the time 
for payment of the first installaient of a call on preferred shares, and 
directing an exchange of stock, whereby two shares of full-paid and 
nonassessable preferred stock should be exchanged for flve shares of 
the preferred stock on which $20 would hâve been paid; thus leaving 
three-fifths of the preferred stock in the treasury, and two-fifths out- 
standing. Eelâ to show no effort to reduce the capital stock of the cor- 
poration, by purchasing its stock or otherwise, so as to forfeit its fran- 
chise, and thus deprive it of the right to recover the debt incurred by 
a stockholder by a call on the preferred stock. 

7. Same— Recovery of Call— Affidavit of Défense— Sufficiency. 

In a suit by a corporation to recover an unpaid call on stock, an 
affidavit of défense alleging fraud in making the call, and that in order 
to carry out the fraud an assessnient was levied, tbough unnecessary 
for any purpose of the company, but not alleging that the assessment 
was in excess of the directors' powers, or would be unnecessary if it 
were intended that the company should continue to prosecute its busi- 
ness, is insufficient. 

9. Bame— Affidavit of Défense— Suffïciency. 

Under Rev. St. U. S. § 954, which requires United States courts to 
proceed to judgment according to the right of the cause, without regard- 
ing any defect in a déclaration, except those which, in cases of demurrer, 
the party demurring specially set down, together with his demurrer, as 
the cause thereof, an affidavit of défense in an action by a corporation to 
recover a call on stock, stating that the statement of claim shows no 
cause of action, and is insufficient to justify a verdict or judgment, 
amounts, at most, to a gênerai demurrer, and is Insufficient to bar the 
cause of actl n. 
■0. Samk — Déclaration — Sufftctency. 

A statement of claim alleged that défendant was the registered owner 
of a certain amount of stock in plaintiff corporation, and that by virtue 
of a call, notice, and demand thereon, which were set forth, défendant 
became liable to pay a specified amount No agreement by défendant 
to pay the call in question was alleged, nor was the plaintiff's certificate 
of incorporation made part of the déclaration. Défendant was not al- 
leged to be the holder of the stock at the time when the call became 
-due and payable. Helê, that the déclaration was sufficient 
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10. Same— Défense— Irheoularity of Oroantzation. 

The owner of stock in an actlng corporation eannot défend himself In 
an action to recover calls ma de on such stock by alleging irrégularité 
of the corporatifs organization. 

11. Same — Déclaration— Amendmemt. 

Under Kev. St. U. S. § 954, which requires United States' courts to 
give judgment without regarding defects in a déclaration, except those 
which, in cases of demurrer, the party demurring speeially set down to- 
gether with his demurrer, as the cause thereof, a statement of claim in 
an action by a corporation to recover unpaid calls on st ck may be 
amended by an allégation that the balance remaining due on the stock 
after the flrst installaient thereon had been paid bas not since been paid. 

18. Same— Affidavit of Défense— Amendment. 

Wliere an amendment of a statement of claim bas been allowed, a 
supplemental affidavit of défense, confined to the subject-uiatter of such 
amendment, will also be allowed. 

Burr, Brown & Lloyd, for plaintif!. 
F. B. Bracken, for défendant. 

DALLAS, Circuit Judge. This is an action upon a call made by 
the board of directors of the plaintiff corporation on the holders of its 
preferred stock of record on September 16, 1901. It has been heard 
upon plaintiff's rule sec. reg. for judgment for want of a sufficient affi- 
davit of défense. The plaintiff's statement of claim allèges that on 
September 16, 1901, the défendant was the holder of 5,100 shares of 
the said preferred stock, which were duly registered, and stood in his 
name upon the books of the company ; and it avers that by reason 
thereof, and by force and virtue of the call, notice, and demand set 
forth, the défendant became, and then was, liable to pay the plain- 
tiff the sum of $12,750 on November 11, 1901 ; being $2.50 per share 
due upon that date under the terms of said call as modified by reso- 
lution of September 25, 1901. The affidavit of défense first filed, 
which is somewhat voluminous, need not be hère set forth at length, 
nor even summarized; for defendant's counsel has clearly defined 
the questions intended to be raised by it, and, as the counsel for 
plaintiff has conceded that those questions are adequately presented 
for décision, the attention of the court may well be confined to their 
considération. 

The défendant, as the registered owner of preferred stock of the 
corporation plaintiff when the call sued on was made, was liable 
thereon, though he had made no express promise to pay. Webster 
v. Upton, 91 U. S. 66, 23 L. Ed. 384. The duty which before call 
pertains to such ownership is inchoate and indefinite, but, upon call 
made and notified, the owner, by reason of that pre-existing duty, 
becomes charged with a définitive debt, — a sum fixed and certain, 
which he is absolutely bound to liquidate. The learned counsel of 
the défendant has urged upon my attention the case of Braddock 
v. Railroad Co., 45 N. J. Law, 363, where it is said that "a call is 
îiothing more than an officiai déclaration that the sums subscribed 
are to be paid"; but by this, I think, is meant — what is obviously 
true — that a call eannot be créative of the pre-existing duty to which 
I hâve referred, and which in Webster v. Upton, supra, is defined 
as "the légal duty of paying ail legitimate calls made during the 
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continuance of the ownership." It does not mean that one who is 
a stockholder — not by subscription, but by assignment — becomes, 
by reason of his légal duty to pay ail calls when and as made, an 
actual debtor of the company from and at the time he acquires his 
shares, even though no call whatever be in fact made during the con- 
tinuance of his ownership. To my mind, such a proposition would 
appear to be manifestly unsound, and carefnl reading of the entire 
opinion of the New Jersey court has satisfied me that it had no 
thought of afhrming it. The gênerai rule that the indebtedness 
which is established by a call is that of the persons who at that 
time are recognized on the company's register as the owners of its 
stock is not rendered inapplicable to the présent case, either by any 
peculiarity of this particular call, or by reason of the fact that, after 
the call had been made, the defendant's shares were transferred on 
the books of the corporation to a purchaser to whom he had pre- 
viously sold them. The statement of claim allèges the call in ac- 
cordance with what seems to me to be its clear légal efïect, — as be- 
ing "a call for $10 per share on the holders of the preferred stock 
of the plaintiff company of record on September 16, 1901"; and, 
inasmuch as the défendant was then of record as such holder, I see 
no reason to doubt that he was bound by it. He was not, it is 
true, required to pay, except in installments to mature at later dates, 
but his position as a debtor was then finally fixed. Was it shifted 
to the transférée by the transfer which subsequently, but before any 
part of the sum called became payable, was made on the books of 
the company? I think not. Whatever right, if any, the transferror 
might hâve as against the transférée, the responsibility of the former 
to the corporation itself was one arising out of a duty imposed by 
the law; and therefore, even if it be assumed that the company's 
assent to the transfer was given with intent to discharge him, and 
by one having full authority to do so on its behalf, yet it may well 
be doubted whether such assent could in any case hâve the efïect 
of releasing a particular stockholder from the common obligation 
of each of them to contribute to make good the subscribed capital, 
for the benefit of the gênerai body of stockholders as well as of the 
corporation's creditors, if any. Burke v. Smith, 16 Wall. 394, 21 
L. Ed. 361. But there is nothing to warrant the supposition that, 
in permitting the transfer in this instance, it was intended to dis- 
charge the défendant from his then positively incurred indebtedness. 
The existence of such intent is certainly not a necessary inference 
from the conduct of the company, and it cannot be implied upon 
mère conjecture, however plausible. In Hood v. McNaughton, 54 
N. J. Law, 428, 24 Atl. 497, "a distinction is drawn between one 
who holds his stock by transfer and the original subscriber. The 
former may, in the absence of any fraudulent purpose, discharge 
himself from liability for unpaid installments by due transfer of his 
shares, while the latter cannot obtain immunity in that way." But 
the installments which are hère referred to are not installments pay- 
able on a call previously made, but the uncalled installments of the 
balance due on the original subscription, which a stockholder by 
assignment is under the légal duty of paying if called for "during 
113 F— 26 
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the cbntinuance of his ownership." The correctness of this under- 
standing is plainly shown by the employment of the same word ("in- 
stallment") a few lines below in the opinion, where it is said that the 
subscription constitutes "a contract between the subscriber and the 
company, by which the subscriber engages to pay the remaining 
installment [i. e., the balance due on his subscription] on demand 
by the corporation." It is this duty of paying ''the remaining in- 
stallment" on demand which devolves upon a stockholder by trans- 
fer, and, as that duty attaches to any call made during the continu- 
ance of his ownership, his conséquent liability becomes fixed when a 
call is made, and, when so fixed, cannot be discharged by any sub- 
séquent disposition which he may fnake of his shares, even if ac- 
companied. or followed by transfer. Whether the corporation's 
auxiliary right to forfeit and sell thèse shares was lost or waived 
by its acquiescence in the change made in their ownership is unim- 
portant ; for neithc the obligation to pay, nor the personality of the 
obligor, would be aftected or altered by the obligee's relinquishment 
of one of the means provided for securing the debt and facilitating 
its collection. The statutory provision for forfaiture affords a cum- 
ulative, not an exclusive, remedy. The law to this efïect is well 
stated, and in accordance with at least the great weight of authority^ 
in Cook, Corp. § 124, as follows : 

"Frequently, when a corporation is authorized by statnte to forfeit shares 
for nonpayment of the subscription, the question arises whether the statu- 
tory remedy of forfeiture ls exclusive, thereby preventing a resoit to the 
common-law remedy of an action of assumpsit on the contract It ls the 
well-established rule that it does not. A grant of the power to déclare a 
forfeiture of the shares of a subscriber for nonpayment of calls does not, 
by implication, deprive the corporation of its option of remédies; and the 
corporation may, in its discrétion, upon the failure of the subscriber to pay 
for his stock, either proceed agalnst him by suit to collect the unpaid calls, 
or may forfeit his shares of stock. The corporation, by such a statute, is 
glven its choice of remédies, and may pursue either. The remedy by for- 
feiture ls additional. In légal language, the remedy by forfeiture ls cumu- 
lative." 

For the reasons which hâve been indicated, I hold that the de- 
fendant was liable upon the call in question (if valid), notwithstand- 
ing his sale of his stock and its transfer on the books of the com- 
pany as alleged by him, and that such liability is enforceable by 
action, although the New Jersey statute authorized the sale, when 
ordered by the board of directors, of such number of the shares 
of a delinquent owner as will pay ail assessments then due. But 
the validity of the call is denied upon two grounds, and thèse will 
now be separately considered. 

1. It is contended that "by virtue of the resolutions of September 
25th, passed by directors of plaintiff company, and approved by the 
stockholders October 30, 1901, as stated in the affidavit of défense, 
the terms of the call sued upon were radically changed, and the 
said resolutions are of such a character as to relieve the défendant 
from liability." No authority has been cited as sustaining this prop- 
osition, and the very ingenious argument which has been submitted 
in its support has not convinced me that it should be accepted. 
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The résolutions upon which it is based are set out or mentioned 
in the affidavit of défense as follows : 

" 'Resolved, that payment of the first installment, of $2.50 per sliare, pay- 
able October 21st, 1901, be, and the same is hereby, extended to Nuvember 
llth, 1901. Resolved, that it is the judgment of this board that the best 
interest of tbe stockholders will be served by the exchange of two shares 
of the preferred stock of this company, full paid and nonassessable, for 
five shares of the preferred stock of this company, on which twenty dollars 
($20) shall hâve been paid, after which exchange there will remain in the 
treasury of the company three-fifths of the preferred capital stock, amount- 
ing to seventy-two thousand (72,000) shares, leaving outstanding forty-eight 
thousand (48,000) shares of the full-paid preferred stock, of the par value 
of fifty dollars ($50) per share. Resolved, that a spécial meeting of the 
stockholders of the American Alkali Oompany be called and held at the 
registered office of the company, 417-19 Market Street, in the city and 
county of Camden, in the state of New Jersey, on Wednesday, October 30th, 
1901, at twelve o'clock noon, for the purpose of authorizing the exchange 
of full-paid preferred shares as set forth in the foregoing resolution, the 
élection of a board of directors, and for such other business as may corne 
before the meeting.' And at a spécial meeting of the stockholders of said 
company held in pursuance of the last above recited resolutions at said 
company's office, in the city of Camden, state of New Jersey, on October 
30, 1901, a resolution was adopted authorizing the exchange of full-paid 
preferred shares as set forth in the resolution last above recited." 

If it were true, as is contended for défendant, that the effect of 
thèse resolutions, if acted upon, would be to reduce the capital 
stock of the company, it would not follow that the defendant's lia- 
bility upon the call which had been previously made would be there- 
by annulled. The procédure proposed was not only recommended 
by the judgment of the board of directors, but was expressly au- 
thorized by the stockholders themselves ; and, if they were with- 
out lawful power to confer such authority, the obvious remedy of 
an objecting stockholder would be by suit in equity to restrain the 
consummation of the scheme. Neither its proposai nor adoption 
would dissolve the corporation. If carried into effect, a forfeiture 
of the corporation's franchise to exist and to conduct its legitimate 
business would not resuit, and therefore its right to sue for the re- 
covery of debts due to it, including those created by calls upon its 
stockholders, would not be lost. But I cannot perceive that thèse 
resolutions did in fact contemplate or produce a réduction of the 
capital stock of the company. They merely authorized the direct- 
ors to issue full-paid certificates to the extent which the payments 
made would justify, and thereupon not to cancel, but to place in 
the treasury of the company, the remaining shares. "Hence rhis 
was not even an effort to reduce the capital stock of the company 
by purchasing its stock or otherwise. But if it had been intended 
as a purchase of its own shares, there are numerous cases which 
hold that a corporation may do so, and violate no duty to the stock- 
holders unless prohibited by its charter." Chetlain v. Insurance 
Co., 86 111. 220. 

2. In the brief submitted for défendant it is said that "it is not 
contended that mère mismanagement in the affairs of a company, 
or even fraud in its management, constitutes a défense to an action 
for calls on stock ; but in this case the allégations in the affidavit 
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go much further, and charge fraud in the making of the call it- 
self." Substantially, then, what the défendant allèges is that a fraud 
was practiced upon him and other holders of the preferred stock 
by the directors of the company, in making this call, and that, in 
order to carry out a fraudulent scheme, the assessment was levied, 
although unnecessary for any purpose of the company. But it is 
not alleged that the assessment was in excess of the powers of the 
directors, nor that it would be unnecessary if it were intended that 
the company should continue to prosecute its business. Conse- 
quently the following observations of Mr. Justice Field in Oglesby 
v. Attrill, 105 U. S. 609, 26 L. Ed. 1186, are directly applicable, 
and seem to be conclusive against the sufficiency of this particular 
défense. He said: 

"As to the wisdom of an assessment, or Its necessity at the tlme, or the 
motives whieh prompt lt, the courts will not inquire, lf it be within the 
legitimate authority of the directors to levy it, and the objects for which 
the company was incorporated would justify the expenditure of the money 
to be raised. They will not examine intp the affairs of a corporation to 
determjne the expediency of its action, or the motives for it, when the ac- 
tion itself Js lawful." 

This authoritative statement of the law, although it does pre- 
clude stockholders from setting up a fraudulent motive in levying 
an assessment as a défense to an action at law brought for its re- 
covery, does not leave them wholly without remedy; for they are, 
upon plain équitable principles, entitled to the assistance of a court 
of chancery "by decree compelling the directors to wind up the 
company 's business and distribute the assets among those who are 
entitled to them, unless they can be lawfully used for other business 
purposes allowed by the charter." Benedict v. Construction Co., 
49 N. J. Eq. 23, 23 AU. 485. 

The affidavit of défense originally filed, after presenting the sev- 
eral défenses which hâve been considered as in bar of the cause 
of action as set forth in the déclaration, contains this final paragraph : 

"Défendant further avers that he is advised and believes that the facts 
alleged in plaintiff's statement of claim filed in this case do not show any 
cause of action against the défendant, and are not sufflcient to justify the 
finding of a verdict or the entry of a. judgment against the défendant for 
the amount of the claim in this suit, or any part thereof." 

The utmost that can possibly be said for this averment is that 
it amounts to a gênerai demurrer; but the courts of the United 
States are required, in ail civil cases, to proceed and give judgment 
according to the right of the cause, without regarding any defect 
in a déclaration, except those which in cases of demurrer the party 
demurring specially sets down, together with his demurrer, as the 
cause thereof. Rev. St. § 954. If, however, the court were at lib- 
erty and inclined to disregard this statutory mandate, it would not, 
I think, be justified in refusing the judgment now asked for by 
reason of any of the objections to the statement of claim which 
hâve been relied on in argument. It is by no means clear to me 
that it does not sufficiently allège that the balance remaining due 
upon the original subscription to the preferred stock after the first 
installment of $10 thereon had been paid has not since been paid, 
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but, in abundance of caution, the plaintifï will be allowed to amend 
in this particular. Id. I am of opinion that it is not necessary 
that the statement of claim should set out any provision of the 
laws of the state of New Jersey further or otherwise than it al- 
ready does ; that an agreement by the défendant to pay the call in 
question need not be either alleged or proved; that it is not essen- 
tial to the plaintiff's right of action that it should appear that the 
défendant was a holder of stock at the time when the call became 
due and payable, and that it was not incumbent upon the plaintifï 
to make the entire certificate of its incorporation a part of the 
déclaration. 

The brief of the défendant includes no point especially founded 
upon the supplemental affidavit of défense. That affidavit, how- 
«ver, I hâve carefully examined, and I understand its purpose to 
be to show that the organization of the plaintifï company was ir- 
regular, and that its certificate of incorporation is détective. Whether 
or not it does show this, I do not feel called upon to détermine, 
inasmuch as "it is settled by the décisions of the courts of the 
United States and by the décisions of many of the state courts, that 
One who contracts with an acting corporation cannot défend him- 
self against a claim on such contract, in a suit by the corporation, 
by alleging irregularity of its organization. * * * The same 
principle applies to the case of a subscription to the capital stock 
in an organization which has attempted irregularly to create itself 
into a corporation, and has acted as such." Chubb v. Upton, 95 
U. S. 667, 24 L. Ed. 523. 

The plaintifï is allowed to amend its statement of claim by in- 
serting therein an allégation that the balance remaining due upon 
its preferred shares of stock after the first installaient of $10 there- 
on had been paid has not since been paid, and leave is granted to 
the défendant to file within 15 days after notice of such amendment 
a further supplemental affidavit of défense, which, however, must 
be confined to the subject-matter of said amendment; and, if no 
affidavit be filed in pursuance of the leave hereby granted, the plain- 
tiff's présent rule for judgment for want of a sufficient affidavit of 
défense will be made absolute. 



CENTRAL R. & BANKING CO. OF GEORGIA t. FARMERS' LOAN as 
TRUST CO. OF NEW YORK et al. 

(Circuit Court, D. South Carolina. February 1, 1902.) 

Reckiver's Accounts— Muttjai, Claihs. 

For a System of railroads, at the head of which was the C. Oo., anfl 
among which was the P. Co., the fédéral court for Georgia appointed H. 
receiver; and, the greater part of the P. road being in South Carolina, 
the fédéral court therefor, in ancillary pr ceedings. confirmed and rec- 
ognized the appointaient of H. as receiver of the P. road. Thereafter 
the fédéral court for Georgia dismissed the bill so far as it related to 
the P. road, and discharged such road from the custody of the receiver; 
and the fédéral court for South Carolina thereupon, by order contem- 
plating that H. should account before the fédéral court for Georgia, 
adopted its decree of discharge. Thereafter A. was appointed receiver 
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for the P. road by the state court of Sonth Carolina. Beïâ that, a» 
against clalm of A. and his suceessor In lnterest for amount due the P. 
road by H. as sucb receiver, there could be set oïï clalms against A., as 
receiver of the P. road, for supplies afterwards furnished him by H. and 
his suecessors, the receivers of the C. Oo. 

în Equity. 

Smythe, Lee & Frost, for petitioners. 

Lawton & Cunningham and Mitchell & Smith, for respondents. 

SIMONTON, Circuit Judge. This case now cornes up on a report 
of the spécial master upon the accounts of H. M. Corner, late the 
receiver of the Port Royal & Augusta Railvvay Company. Very 
much testimony has been taken. The report is very voluminous. 
The papers in the original report were in a confused condition, — a 
confusion removed in some measure by a second report, after re- 
committal of the original report. In order to reach a conclusion, a 
statement of facts in détail is needed. 

The Central Railroad & Banking Company, a corporation of the 
state of Georgia, was in control of an extensive System of railroads 
within and outside of the state of Georgia. Ail of thèse roads were 
tributary to the center of the System, the Central Railroad & Bank- 
ing Company, and were conductéd in its interests. The. accounts of 
the whole System — of each road in the System — were kept at Savan- 
nah in the office of the Central Railroad & Banking Company, and 
by its agents. Some of thèse tributary roads were owned by the 
Central Railroad & Banking Company, and others were under its 
control and domination by reason of its ownership of stock therein 
and of bonds having voting power. Among the roads of this latter 
class were the Port Royal & Western Carolina Railroad and the 
Port Royal & Augusta Railway, each of which had a terminus in the 
state of Georgia, the greater portion of each being in South Carolina. 
Both companies were incorporated in each of thèse states. On the 
ist day of July, 1892, under proceedings in the circuit court of the 
United States for the Southern district of Georgia, in a cause entitled 
"The Central Railroad & Banking Company against the Farmers' 
Loan & Trust Company," the whole of the System of the complain- 
ant was placed in the hands of H. M. Corner, as receiver, with a 
view to préserve the integrity of the System. To thèse proceedings 
the two Port Royal corporations were made parties. As the greater 
part of thèse two railroads were within the district of South Carolina, 
ancillary proceedings were instituted in this court for the purpose of 
facilitating the control of the receiver appointed in the court in 
Georgia, and the appointment of H. M. Corner as receiver was recog- 
nized and confirmed in this court. The whole System had been con- 
ductéd as : a unit, and the administration of H. M. Corner was upoh 
the same line and was governed by the same purpose. As was said 
by this court, when the order appointing Corner receiver was filed 
hère, it put him in the place of and with the same powers that the 

Central Railroad & Banking Company had. On the day of 

» 1893» the circuitcourt of the United States for the Southern 

district of Georgia dismissed so much of the original bill as related 
to the Port Royal & Western Carolina Railwav and the Port Royal 
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& Augusta Railway, and discharged and released from the custody of 
H. M. Corner, receiver, thèse two corporations. So soon as this 
court received officiai information of this action on the part of the 
court of original jurisdiction, it adopted and confirmed its decree, 
and, as that court had done, ordered Corner, receiver, to turn over 
to the Port Royal & Augusta Railway Company ail the property and 
effects of said company in his hands as receiver. In the meantime 
certain proceedings were had in the court of common pleas for Aiken 
county, in the state of South Carolina, by King et al. against the 
Port Royal & Augusta Railway Company, wherein John H. Averill 
was appointed receiver. This cause was removed into this court, 
and Mr. Averill was recognized as receiver. This, however, was 
subséquent to the discharge of H. M. Corner, and after the order 
adopting the action of the Georgia court. So Mr. Averill was not 
the successor of H. M. Corner in the sensé of one substituted in his 
stead, but he occupied his place as receiver under wholly différent 
authority. He was the appointée of a state court, and when the 
cause was removed into this court, coming over in the same plight as 
it left the state court, Mr. Averi'll's receivership came with it. Dun- 
can v. Gegan, 101 U. S. 810, 25 L. Ed. 875 ; Hinckley v. Railroad Co., 
100 U. S. 153, 25 L. Ed. 591. The order of this court confirming the 
action of the circuit court for the Southern district of Georgia, dis- 
charging Mr. Corner from his receivership of the Port Royal & 
Augusta Railway, instructed him when his accounts as such receiver 
had been rendered to the circuit court of the United States for the 
Southern district of Georgia, and had been approved by said court, 
he must file a certified copy thereof with the clerk of this court. The 
record does not show whether this was done. But in June, 1893, J. 
H. Averill, receiver, filed his pétition in this court, stating that Mr. 
Corner, as receiver, had not turned over any money or property to 
him, and praying that he be made to account. Whereupon an order 
was entered in July folio wing, requiring Mr. Corner to account for 
his actings and doings as receiver of the Port Royal & Augusta Rail- 
way. The order of this court terminating the receivership of Mr. 
Corner, above referred to, contemplated that he should account be- 
fore the circuit court of the United States for the Southern district 
of Georgia for his actings and doings as receiver of the Port Royal 
& Augusta Railway, and that on such accounting a certified copy 
thereof should be filed in this court. This proceeded upon the theory 
that this spécial receivership was a part of the receivership of the 
-entire System, and so its accounting should be had at the court of 
original jurisdiction. Inasmuch, however, as no évidence of such 
accounting as contemplated in the order appeared, this order of July, 
1893, was made. An account having been filed, and finally corrected 
by Mr. Corner, receiver, under that order, it was referred to D. B. 
Gilliland, Esq., as spécial master, and his report thereon will be 
■considered Lereafter. 

The proceedings in the matter of the Central Railroad & Banking 
Company, in the circuit court of the United States for the Southern 
district of Georgia, culminated in an order of foreclosure and sale of 
ail the property and assets of every kind of that great System, and 
Ryan and Thomas became the purchasers. Ryan and Thomas there- 
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upon filed their pétition in that court stating that the purchase was 
made by them pursuant to a plan formed between them and divers 
of the mortgagees, lessees, and other creditors of the Central Rail- 
road & Banking Company looking to the formation of a new Com- 
pany; that they were also owners of a large number of securities 
formerly of the Railroad & Banking Company ; that ail the accounts 
of the receivership had been to a large extent wound up, though 
there were still in existence many claims whose collection would in- 
volve litigation and delay. They asked to be put in possession of ail 
the assets of the receivership, they assuming ail its outstanding 
obligations. On 5th February, 1896, the circuit court of the United 
States for the Southern district of Georgia granted the prayer of the 
pétition, and directed the receivers to carry it out, subject to the 
outstanding obligations. The company referred to in this pétition 
of Ryan and Thomas was formed under the name of the Central Rail- 
road of Georgia. To it Ryan and Thomas conveyed ail the railroad 
property and ail the assets of the receivership, excluding therefrom 
any claim against the Port Royal & Western Carolina Railway and 
the Port Royal & Augusta Railway. Thus, the entire interest of the 
Central Railroad & Banking Company in thèse two South Carolina 
roads remained in Ryan and Thomas, subject, of course, to the condi- 
tion of the order that they assume the obligations of the receiver- 
ship as to them. 

As has been seen, the Port Royal & Western Carolina Railroad 
was placed in the hands of Mr. Corner as receiver by the circuit court 
in Georgia. In May, 1893, an order was entered in this court ap- 
pointing John B. Cleveland as receiver, not as successor to Corner, 
but as an original appointment ; the court carefully drawing the dis- 
tinction between Comer's position and his. Finally, under decrees 
for foreclosure, the property was sold November 20, 1895, to Thomas 
and Ryan as purchasers, who afterwards procured the incorporation 
of the Charleston & Western Carolina Railroad Companv, and trans- 
ferred to it the property purchased. After their purchase of the Port 
Royal & Western Carolina Railway, Ryan and Thomas presented 
their pétition on 6th November, 1896, to the court, showing that 
they held certain preferential claims against the receivership of that 
road, assigned to them by the receivers of the Central Railroad & 
Banking Company, and ofïering to receive in full of their claim 
ail the choses in action, etc., of the receivership, agreeing to pay ail 
of its liabilities. This pétition was granted, and the transfer made on 
this condition. On 2d February, 1899, mutual releases were exe- 
cuted between Thomas and Ryan and the Charleston & Western 
Carolina Railway of this claim, and of ail others of every kind. 

On ist September, 1896, the mortgages upon the Port Royal & 
Augusta Railroad Company were foreclosed, and the property cov- 
ered by them sold. At that sale Thomas and Ryan became the 
highest bidders, and they transferred their bid to the Charleston 
& Western Carolina Railway. The conveyance was made to this 
company by the master. Afterward, upon its pétition, ail the choses 
in action and property of that description held by the receivers were 
transferred to the Charleston & Western Carolina Railway Com- 
pany, it assuming ail the claims against and obligations of the re« 
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ceiver. Being thus possessed of ail the rights of Receiver Averill 
in the choses in action and accounts of the Port Royal & Augusta 
Railway, the Charleston & Western Carolina Railway Company in- 
tcrvened in this suit, and claim ail the results of the accounting of 
Corner, receiver. 

This leads to a discussion of the account filed by him in this 
court. This account, as finally presented, is as follows : 
H. M. Corner, Receiver, to Port Royal and Augusta Railway Oornpany, Dr. 
To earnings of road from July 1, 1892, to April 

25, 1893 $236,968 97 

Less amounts due by agents and C. & S. R. R., 

statement attached 1,920 61 

$235,048 ae 

By operating expenses, July 1, 1892, to April 25, 

1893 $215,069 98 

By rails laid, as per statement attached 9,210 05 

224,880 03 

* 10,168 33 
To sundry bills due receiver, as per statement at> 
taehed 21.085 70 

To amount due H. M. Corner, receiver $ 10,917 37 

The items $235,048.56 and $215,669.98 are not disputed. The 
items of crédit $9,210.05 and $21,085.70 are in controversy. 

By a mémorandum made by the master, at a référence held in 
Savannah, 24_th November, 1893, in the présence of counsel, it is 
stated that "no question is made as to the actual amounts which hâve 
been charged up, subject, however, to their [right of counselj right 
to make any légal objections to the impropriety of the charges 
having been made or to the mode of prorating adopted by the Cen- 
tral Railroad and Banking Company." It is impossible to learn 
from the record to what this mémorandum refers. So far as one 
can conclude from the trend of the argument, it does not apply to 
the item $9,210.05, and possibly, but not certainly, may apply to the 
item $21,085.70. 

The vouchers for the item $9,210.05 are as follows: 

Port Royal & Augusta Railway, to H. M. Corner, Receiver, Dr. 

To 214,406 ft., 1,435.75 tons, secondhand 45 lb. iron, at $21.00 
per ton, including fastenings, laid on main stem Port Royal and 
Augusta Ry $30,150 75 

To 13,894 ft., 111.65 tons, secondhand 54 lb. steel, laid between 52 
and 53 M. P., and "Y" at Yemassee, at $25.00 per ton, including 
fastenings 2,791 25 

To 9,000 ft., 77.14 tons, secondhand 54 lb. steel, laid in cotton yard, 

Augusta, at $25.00 per ton, including fastenings 1,928 50 

$34.870 50 
Contra. 

By 1,383.38 tons scrap rail, at $18.23 Vie $25,228 73 

By 41.260-2,240 tons frogs 431 72 

25,660 45 

Balance due H. M. Corner, receiver $ 9,210 05 

The vouchers for the other items will be discussed hereafter. 
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The master was instructed to report the testimony. Ail légal 
questions were thus réservée! to be made before the court. When 
the report ot the master came on to be heard in February, 1900, 
it was recommitted to liiin, with instructions to ascertain : (i) When 
the rails for which Mr. Corner seeks crédit were furnished, during, 
before, or after his receivership. (2) Were they laid on the track 
and property of the Port Royal & Augusta Railway Company? (3) 
How were they obtained? Were they furnished by the Port Royal 
& Western Carolina Railway Company and by the Central Rail- 
road & Banking Company of Georgia, and charged against the 
Port Royal & Augusta Railway Company as a debt of the latter 
company, as the acconnt in the receiver's report would indicate? 
or were they procured by the receiver from thèse companies, and 
paid for out of net earnings of his receivership or otherwise? (4) 
What is meant by "net earnings" in the vouchers of the receiver? 
Does the term mean only the balance on this particular account? 
or is it the resuit of ail the opération of the railway, after a dé- 
duction of ail expenditures, for every purpose, from the gross amount 
earned ? 

1. The testimony submitted by the spécial master in response to 
thèse questions has been carefully examined. It is impossible to 
escape the conclusion that the rails for which Mr. Corner seeks 
crédit were furnished during his receivership. 

2. The items $30,150.75 and $2,791.25 are for rails laid on the 
main stem of the Port Royal & Augusta Railway. The item $1,928.- 
50 was for rails laid down in the yard at Augusta upon land the 
property of this railway company. The rails so laid down were 
used by the Central Railroad & Banking Company, and by the two 
Port Royal Railroads, ail of thèse roads being then under the con- 
trol and management of H. M. Corner, the receiver of the System 
to which ail of the roads belonged, which control and management 
was under the domination of the system and for its interest. 

3. The rails so laid down on the Port Royal & Augusta Railway 
were furnished by Corner, receiver of the Port Royal & Western 
Carolina Railway, to himself as receiver of the Port Royal & Au- 
gusta Railway, charged against the receivership of the latter road, 
and credited to the receivership of the former road ; thèse renewals 
of rails being an incident in the management of the system under 
the control of Corner, the charges and the crédits having been 
made on the boôks of the receivership of the Central Railroad & 
Banking Company. The receiver had authority to do this in the 
interests of the property in his charge. Cowdrey v. Railroad Co., 
I Woods, 336, Fed. Cas. No. 3,293. Testimony has been intro- 
duced tending to show that the iron was charged at an unreason- 
àble price. The account was filed in 1894. The testimony was 
taken as late as April 23, 1901. At this late day the principal party 
is dead, and the chief witnesses either dead or removed to parts 
Unknown, and cannot be hère and speak to or explain the trans- 
action. So many years having passed when the matter could hâve 
been and was not brought up, the ends of justice will best be served 
in accepting the statement of the account. 
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4. The item for rails in the yard at Augusta should also be allowed. 
They were laid upon the property of the Port Royal & Augusta 
Railway, and passed with this property to the purchaser. It is true 
that the track so laid was used by other roads in the same System. 
Such use during the receivership of course was the resuit of the 
domination of the System, and in accordance with the purpose of 
the receivership, the préservation of the integrity of the System. 
Its use during the receivership of Mr. Averill, if against his wishes, 
could hâve been prevented or paid for. 

Thèse items having been allowed, there remains a balance of 
$10,168.33 to be accounted for. He seeks to reduce this balance 
by sundry bills for items due by Averill, receiver, to the receiver- 
ship of the Central Railroad & Banking Company. The itemized 
statement in évidence begins with bills sent on I2th June, 1893, 
with a list following of subséquent dates, up to and including April, 
1894. Corner ceased to be receiver of the Port Royal & Augusta 
Railway, April 24, 1893, and ail the items were for repairs, sup- 
plies, and prorates furnished by or due to the receivership of the 
Central Railroad & Banking Company. 

The petitioner, the Charleston & Western Carolina Railway Com- 
pany, stands in the shoes of J. H. Averill, receiver, and is bound by 
ail the equities which bound him. The case must be treated as if 
Mr. Averill, receiver, was the party seeking relief. If, therefore, 
Averill, as receiver of the Port Royal & Augusta Railway, demand- 
ing the balance of account from Corner, appointed ancillary receiver 
of the same railway, in proceedings connected with the System of 
the Central Railroad & Banking Company, and wholly distinct from 
those under which he held his appointment, is met by a statement 
of an account between him as receiver and the receivers of the Sys- 
tem of the Central Railroad & Banking Company, could this be 
allowed to discharge such balance? It is important to understand 
exactly the position of Corner, receiver. He was appointed upon 
the bill of the Central Railroad & Banking Company, receiver of 
the entire System conducted under that name, including its sub- 
sidiary and controlled roads, among thèse the Port Royal & Au- 
gusta Railway. The bill was filed to préserve the integrity of the 
system of which the complainant was the center and exponent. 
Having been appointed with this purpose, ancillary bills were filed 
in this jurisdiction, and his appointment was recognized and con- 
firmed. The order of this court was passed out of comity with 
the circuit court of the United States for the Southern district of 
Georgia, carrying out its purposes and accomplishing its ends. 
Corner was treated as the représentative of the system, and was 
put in the place of, and with the same powers as, the Central Rail- 
road & Banking Company. So complète was this représentation, 
and so manifest the sole purpose of the récognition of Mr. Corner 
as head of the system, that when the court of original jurisdiction 
reversed its action, revoked so much of Mr. Comer's appointment 
as put the Port Royal & Augusta Railway as a part of his receiver- 
ship, dissociated that railway from the system, and directed Corner 
to surrender the property to the company, this court, upon officiai 



412 IIS FEDERAL REPORTER. 

notice of that action, at once adopted and enforced it. This ïs the 
language of this court: 

"It is ordered and adjudged that the prayer of said petitloner be granted 
so far as to discharge and release from the possession of this court and its 
receiver in the above-entitled cause the Port Royal & Augusta Railway, and 
ail property and effects of the Port Royal & Augusta Raihvay Company; 
and it is further ordered and adjudged that H. M. Corner, Esq., receiver, 
do forthwith turn over to the Port Royal & Augusta Railway Company ail 
the property and effects of said company in his custody as receiver, and 
that as receiver of the Port Royal & Augusta Railway Company, its prop- 
erty and assets, the said H. M. Corner be, and ne is hereby, discharged." 

More than this, in discharging him this court further ordered: 

"That when the accounts of said Corner, as receiver, of his opération and 
management of the Port Royal & Augusta Railway Company, during the 
period he has beld possession of the same, shall be rendered to the circuit 
court of the Southern district of Georgia, the court of primary jurisdiction, 
and shall hâve been approved, a certiiied copy thereof must be iiled by him 
with the clerk of this court" 

So that, while Comer was recognized and confirmed as receiver 
in this jurisdiction, it was because he was discharging his functions 
as receiver of the whole System of the Central Railroad & Banking 
Company and its associated and dépendent roads to which he had 
been appointed by the court in Georgia. And this view is empha- 
sized by the fact that he was instructed by this court to render his 
accounts as receiver of the Port Royal & Augusta Railway to the 
court of original jurisdiction, filing in this court a certified copy 
thereof after approval in that court. This is in accord with the prac- 
tice of the fédéral courts in cases of ancillary receiverships. Beach, 
in his work on Fédéral Procédure, discussing the matter of ancil- 
lary receiverships (at section 617), says: 

"In such ca.ses an ancillary bill is filed in each of the courts of ancillary 
jurisdiction, and an order entered confirming the original appointaient of 
the receiver, recognizing the court in which the first bill was filed as hav- 
ing primary jurisdietion over ail the property and assets of the défendant 
railroad company, wherever sltuated." 

In Ames v. Railroad Co. (C. C.) 60 Fed. 966: 

"The receivers of a railroad System must report to ànd be governed by 
the circuit court sitting in the district of their original appointaient in ail 
matters relating to their gênerai management of the trust, their gênerai 
accounting, and the gênerai opération of the road within the circuit." 

The same principle was followed in Clyde v. Railroad Co. (C. C.) 
56 Fed. 539; Ex parte Powell, Id. And it is stated to be the gên- 
erai law as to : insolvent corporations in Smith v. Taggart, 30 C. C. 
A. 563, 87 Fed. 94. The conclusion drawn from ail the cases is that 
it is the duty of an ancillary receiver, after paying the expenses of 
his receivership, to account with and remit to the receivers in the 
original jurisdiction ail funds and assets in his hands. This being 
so, the balance in the hands of Comer, receiver of the Port Royal 
& Augusta Railway Company, was property of the receivership in 
the original jurisdiction, to be accounted for by it. It is true that 
the circuit court of the United States for the Southern district of 
Georgia reversed its action with regard to the Port Royal & Au- 
gusta Railway, and held that it was without jurisdiction. But Comer, 
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appointed receiver under the original order, was, at ail events, re- 
ceiver de facto. Rails Co. v. Douglass, 105 U. S. 730, 26 L. Ed. 
957. This action of the Georgia court could not be reversed by 
this court. On the contrary, it was entitled to ail respect, and the 
récognition and affirmance of that order by this court clothed Corner 
with ail the powers, and subjected him to ail the duties, of ancillary 
receiver. 

After Mr. Averill became the receiver of the Port Royal & Au- 
gusta Railway in the case of King et al. against that corporation, 
under the appointment of the state court, and so recognized after the 
removal of the cause into this court, he kept up for a time the same 
friendly relations which had existed between his road and the Sys- 
tem of the Central Railroad & Banking Company, conducted by its 
receivership. He had his traffic arrangements with it, got supplies 
from it, had his repairs made in its shops, and so incurred the bill 
now presented. So, when he seeks to obtain the balance he claims 
as the resuit of the ancillary receivership of Corner, — a balance, as 
we hâve seen, properly distributable in the court of original juris- 
diction, — he is met by this counterclaim or offset of the receivership 
of the System. Admitting the balance, it claims that it has been 
extinguished by subséquent transactions which occurred between 
the date of the account and the period of the accounting. It is true 
that this offset is made out in the names of Corner and Hayes, re- 
ceivers. But this does not afïect it. A receivership is a continuing 
condition analogous to a corporation sole. The claim belongs to 
the receivership, not to the person of the receiver. McNulta v. 
Lochridge, 141 U. S. 327, 12 Sup. Ct. 11, 35 L. Ed. 796; Association 
v. Alderson, 39 C. C. A. 609, 99 Fed. 494. In my opinion, the ac- 
count set up, due to the gênerai receivership of the Central Railroad 
& Banking Company System, is good as against this balance in the 
hands of the ancillary receiver. 

At the hearing a number of tax receipts, showing payment of 
taxes on the Port Royal & Augusta Railway for the year 1892, were 
presented. They are ail in the name of the Central Railroad & 
Banking Company of Georgia. Thèse items of taxation are not 
mentioned in any account tiled, nor is the court in possession of 
sufïïcient information with regard to them. It would appear that 
thèse items had already been credited in the receiver's accounts, by 
anticipation as it were, although the actual payments were made 
afterward ; that is to say, the total amount of tax to be paid was 
divided between the months of the year, and each month was credit- 
ed in its account with its proportion of tax. At the end of the 
year, when the taxes were payable, the actual payment was made. 
However, if counsel désire, this can be made a matter of référence. 

Let an order be taken dismissing the intervention of the Charles- 
ton & Western Carolina Railway Company. 
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GERMAN STATE BANK v. MINNEAPOLIS, ST. P. & S. STB. M. RY. OO. 
(Circuit Court, D. Minnesota, Fourth Division. Septeruber 18, 1901.) 

1. Railboadb— Cabriaqk of Mail— Négligence— Loss of Package— Liabil- 

ITY. 

A railroad carrylng mail for the government owes no duty to the ad- 
dressee of a package rendering the railroad liable for tbe loss ot the 
same through its négligence. 

2. Same— Degtcee of Cabe. 

Conceding that a railroad may be held liable by the addressee of a 
package for the loss of the same in the mail through the railroad' s nég- 
ligence, the degree of care required ls only the reasonable care exacted 
of an ordinary bailee for hire. 
8. Same— Complaint — Allégation— Sufficienot. 

A complaint in an action agalnst a railroad company alleged the 
mailing of a raluable package to complalnant, and its carriage by the 
railroad company to its station, where it was alleged that the mail sack 
was delivered to defendant's station agent, whose duty It was to safely 
care for the mail sack during the night; that the agent left the station, 
and that a road master or foreman of the railroad entered the station, 
and with a false key opened the mail sack; and that such foreman had 
access to the office or room where the mail sack was deposited, and was 
permttted to go and corne therefrom at will. Helê, that the facts stated 
in the complaint failed to show a lack of ordinary caré on the part of 
the railroad. 

Action by the German State Bank against the Minneapolis, St. 
Paul & Sault Ste. Marie Railway Company. Judgment sustaining 
demurrer to the complaint, with leave to plaintiff to amend. 

Dale & Allen and Geo. W. Brown (Henry Conlin, of counsel), for 
plaintiff. 
Alfred H. Bright, for défendant. 

LOCHREN, District Judge. This case is presented by demurrer 
to the complaint, which allèges, in substance, that on November io, 
1900, the Metropolitan Bank deposited in the United States mail at 
Minneapolis, in a prepaid and duly registered letter or package, ad- 
dressed to the plaintif! at Harvey, N. D., the sum of $3,000 in cur- 
rency, which therefore became the property of the plaintiff, who was 
then insured against the risks of the transportation of such money 
by the Bankers' Mutual Casualty Company of Des Moines, Iowa, 
under a policy of insurançe, a copy of which is attaçhed to the com- 
plaint. The mail sack containing said package was carried in a 
mail car in defendant's railroad from Minneapolis to Harvey under 
the exclusive control of postal clerks, who delivered said mail sack, 
duly locked, and containing said package, to defendant's night station 
agent at said Harvey, who was not an employé of the post-office dé- 
partaient, and whose duty, on behalf of défendant, it was to safely 
care for and guard said mail sack and its contents during the night, 
and safely deliver the same to the postmaster at the Harvey post 
office, which was within 80 rods of the railway station. The night 
station agent deposited the mail sack in a room in the dépôt, and ab- 
sented himself therefrom for a time, during which one Soûle, a road 
rnaster or foreman of défendant, entered the room, and with a key 
which he had caused to be made unlocked the mail sack, and took 
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said package, and stole the money. The Bankers' Casualty Com- 
pany, pursuant to its contract of insurance, has paid said sum of 
$3,000 to the plaintiff, who brings this suit for the benefit of the 
insurer. 

i. The fédéral government has from the first assumed the absolute 
and exclusive control and performance of the postal service of the 
country under the express provision of the constitution authorizing 
congress to establish post offices and post roads. The function so 
exercised is governmental, as it is calculated to produce revenue, 
more or less as the policy of the government may dictate ; and it is 
intended to minister to the gênerai welfare by furnishing to ail 
persons, and between ail parts of the country, and reaching to other 
countries, means of communication as rapid and safe as can be de- 
vised, and protected by the safeguards provided by law. The gov- 
ernment prescribes what matter shall be mailable, and the rates of 
postage, and the manner of payment of the same. Thèse matters 
are regulated by law, and are not left open for negotiation or con- 
tract. No idea of contract has any place in the scheme. The gov- 
ernment tolérâtes no competitor in the exercise of this function, but 
forbids under penalties the sending or carrying of sealed letters 
otherwise than in its mails. It permits, but does not compel, the 
sending of packages which may contain articles of value in its mails ; 
but if a person avails himself of this permission the package enters 
the mail, and is entitled to the same care as any letter and no greater. 
The provision for registration applies equally to letters and other 
packages, and only aids in tracing their course and carriage. The 
government itself receives, handles, assorts, and carries the mails, 
and delivers the same as addressed. The postal officiais, of what- 
ever grade, and carriers, of whatever kind, are the servants of the 
government, — the hands which it employs in the performance of its 
functions. With the exceptions presently to be mentioned, I think 
it may be safely asserted that thèse servants are not in privity with, 
and owe no duty to, any one except the government, to whom their 
fidelity is sought to be assured by provisions of the postal laws, pénal 
and otherwise. The exceptions are the cases where the duty of such 
servant, whether postmaster, clerk, or distributing carrier, requires 
him to assume to do an act personal to a known or designated indi- 
vidual, — such as receiving from him a letter or package to be placed 
in the mail, — in which case he would owe him the duty of using ordi- 
nary care to place it in the mail, or in the proper réceptacle for mail- 
ing; or if such servant should receive through the mail a letter or 
package which it became his duty to deliver to the person addressed, 
he would owe that person the duty of using ordinary care in making 
safe and prompt delivery of the same. A railway company carrying 
the mails does not assume as to them any of the duties or responsi- 
bilities of a common carrier. No one but the government can re- 
quire or receive such service, and the duties and responsibilities of 
such railway carrier of mails are measured by the terms of the con- 
tract, and by the provisions of the postal laws and régulations. The 
mails are not in the care, custody, or control of the railway company 
during the carriage, but under exclusive control of the railway postal 
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clerks, in separate cars or compartments, fitted especially for that 
service. As to the safety of the persons of such clerks the railway 
company assumes the same duty which rests upon it respecting other 
persons lawfully being carried on its trains. But as to the mail it- 
self it has no duty except what it owes the government, its employer. 
It has no notice or means of knowledge of the contents of mail sacks, 
nor as to who has sent or who is entitled to receive the letters or 
packages. It never was employed by such persons, has no privity 
with them, and owes to them, severally and personally, no duty 
whatever. Were it otherwise, then when, as often happens, cars 
are wrecked and burned, and the mail destroyed, as the resuit of nég- 
ligence for which the railway company is in law responsible, so that 
recoveries against it are had for personal injuries, and for ail destruc- 
tion of luggage and merchandise, the courts would be burdened with 
actions to recover for the loss of valuable packages claimed to hâve 
been in the mail; affording such opportunity for fictitious claims as 
might speedily compel railways to refuse such hazardous employ- 
ment. The fact that no such litigation has ever arisen is décisive 
against the claim that a railway company owes any duty to the sender 
or addressee or owner of the contents of any letter or package con- 
tained in the mails which can be made the basis of an action at law. 
As above stated, the law requires that ail letters sent from place to 
place be sent by the mail. But there is no such requirement in re- 
spect to valuable packages, which may lawfully be sent through ex- 
press companies, or by other responsible carriers. The postal serv- 
ice has become so efficient, speedy, and safe that, in view of its 
cheapness, many persons send valuable packages by post, taking the 
risk themselves, rather than pay more to responsible carriers, who 
make charges with some référence to the value of the article and con- 
séquent amount of the risk assumed. 

2. But if it were conceded that under some circumstances an 
action of this kind can be maintained by the owner of a package 
lost from the mail against a railway carrier of the mail, no liability 
can arise under the facts stated in this complaint. If any privity 
can be imagined as existing between the railway carrier between 
distant places and the owner of a package in the closed mail sack, 
and that the railway company owes such package owner a duty to 
exercise care in the carriage of that especial package, it would not 
be that degree of care and of responsibility which rests upon a 
common carrier, but at most the reasonable care which an ordinary 
bailee for hire must exercise in respect to the article which is the 
subject of the bailment. There is in such case no responsibility if 
the article is stolen, even by a servant of the bailee, if the bailee 
has taken and caused to be taken reasonable care under the cir- 
cumstances. Under the allégations of the complaint, and upon the 
theory of the concession suggested, the bailment would not cease 
until the mail sack containing the package was delivered at the 
post office at Harvey, which was within 8o rods of defendant's de- 
pot. It is alleged that the mail sack was delivered to defendant's 
night station agent, whose duty it was "to safely care for and guard 
said mail sack and its contents during the night." It must be in- 
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rerred from this that the mail sack reached that dépôt too late in 
the night to be received at the post office before the following morn- 
ing, and hence must be stored in the dépôt, as in a warehouse, for 
the night. There is no allégation that it was not put in a safe 
place in the dépôt, guarded by such sufficient locks as would be 
reasonable in such case. The only attempted allégation cf négli- 
gence is that the night station agent, after receiving the mail sack, 
"did negiigently leave said dépôt, and did absent himself therefrom 
for a period of time to this plaintifï unknown, and thereby défend- 
ant failed to safely keep and care for said mail sack and its con- 
tents." As I cannot hold that defendant's duty in respect to the 
mail sack under the circumstances required that the station agent 
should sit on the mail sack the balance of the night, and keep awake, 
I think the allégation just quoted fails to charge any négligence. 

The remaining allégations are to the effect that one Soûle, a road 
master or foreman of the défendant at Harvey, entered the dépôt, 
and with a false key opened the mail sack, and stole the package 
of money. The employment of Soûle by the défendant, and the 
allégation that he had "access to the office or room where said 
mail sack was deposited, and was permitted to go and corne there- 
from at will," do not sustain any inference of lack of reasonable 
care. No facts are stated tending to show that défendant had any 
reason to regard Soûle as other than honest and trustworthy ; and 
the responsible character of his employment indicates that he was 
so regarded. The allégation that he had access to the room, and 
was "permitted to go and come therefrom at will," with defend- 
ant's knowledge, is toc vague and indefinite, and requires too heavy 
a draft on the imagination, to lead me to regard it as a statement 
that Soûle had, with defendant's knowledge and consent, such ac- 
cess or permission in the nighttime, or at any time other than when 
the occupations of his employment might properly direct him there. 

The statement of the second ground of demurrer only spécifies 
what may be a separate reason for sustaining the demurrer on the 
gênerai ground. 

The demurrer is sustained, with leave to the plaintifï to amend 
its complaint on or before the November rule day. 
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et al. 

(Circuit Court, E. D. Virginia. February 13, 1002.) 

1. Removal of Causes— Nature of Controversy. 

An action by a trustée in bankruptcy to recover the amount of an al- 
légea préférence is not one arising solely by virtue of a state statute, 
and of which a court of equity would not otherwise hâve jurisdiction, 
but is properly maintainable in equity in a state or fédéral court, and, 
therefore, the diverse citizenship properly appearing, and the amount 
being sufficient, may be removed into the fédéral court i 

i Diverse citizenship as a gr< und of fédéral jurisdiction, see notes to Shipp 
v. Williams, 10 C. 0. A. 249; Mason v. Dullagham, 27 C. C. A. 298; United 
States Freehold Land & Emigration Co. v. Gallegos, 32 C. C. A. 479. 
118 F.— 27 
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8. Same— -Diverse Citizenship— Nominal Parties. 

Defendant's counsel, in whose hands it is sought to attach money 
belonging to défendant, are not such necessary parties to an action by a 
trustée in bankruptcy to recover an alleged préférence received by de- 
fendant as would prevent défendant fr> m removing the cause to a féd- 
éral court, where it is a citizeh pf a différent state from plaintiff, not- 
withstanding that counsel are citizens of tlie same state. 

McLemore & Corbitt, for cofnplainant. 
Heath & Heath, for défendants. 

WADDILX, District Judge. The défendant, the Farmers' Bank 
of Deiaware, in the West Norfolk I_umber Company involuntary 
bankruptcy proceedings, was by dëcree of the United States district 
court for the Eastern district of Virginia (112 Fed. 759) awarded 
certain moneys held by said court not to be a part of the bankrupt's 
estate, and as against which, in said court, the bankrupt's trustée 
could not assert any claim against the bank, by reason of an alleged 
préférence said to hâve been received by the bank in its dealings 
with the bankrupt company. The bankrupt's trustée, the complain- 
arït, théreupon applied to the bankrupt court for leave to sue in some 
court of compétent jurisdiction to recover the amount of the préf- 
érence, and, upon leave being given, instituted this suit in equity 
in the court of law and chancery for the city of Norfolk to attach the 
money decreed by the court of bankruptcy to the défendant bank, 
in the hands of its attorneys, and alsd caused a copy of the attach- 
aient to be served upon the Gity National Bank of Norfolk, the 
regîstry of the United States district court, before the check issued 
by said court in favor of the défendant bank, and delivered to its at- 
torneys, had been paid. The Bank of Deiaware théreupon filed its 
pétition for removal of said cause into this court, accompanied by 
proper bond, and the same was accordingly removed, and is now 
before this court upon a motion made by the corriplainant to remand 
to the state court. 

The motion to remand herein is overruled, as it appears : First. 
That the requisite diversity of citizenship exists to entitle the re- 
moval. Second. That the amount involved is sufficient. Third. 
That the suit itself is not one ârising solely by virtue of the statutes 
of Virginia, and of which a court of equity would not otherwise hâve 
jurisdiction. It is one properly maintainable in equity, in a state 
or fédéral court, and, the diverse citizenship properly appearing, and 
the amount being sufficient, it can be removed from the state into 
the fédéral court. Fourth. The. défendants James E. Heath and 
James E. Heath, Jr., partners practicing law as Heath & Heath, the 
counsel for the Farmers'. Bank of the State of Deiaware, in whose 
hands it is sought to attach the money belonging to the bank, are 
not such necessary parties' as would disentitle the bank to hâve the 
cause removed into the fédéral court because of the failure of the 
record to show that every party to one side of the litigation was a 
citizen of a différent state from every party on the other side of the 
suit. 
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THE JOHN H. STARIN. 

(District Court, D. Connectlcut January 14, 1902.) 

No. i,soa 

L Collision— Steameh and Anchobed Vessel— Excessive Speed ik Habbob 

AT NlGHT. 

The steamer John H. Starln, while passing clown New Haven harbor 
about 11 o'cloek at nlght, near the center of the channel, whlch wa» 
there 800 feet wlde, and at a speed of 12 knots, came lnto collision wlth 
the anehored schooner Gurney and sunk her. Ueli, that the steamer 
was in fault for violation of the rule requiring her to keep to the right 
side of the channel, and beeause she was going at a dangerous speed, 
In vlew of the known fact that It was the custom of vessels to anchor 
In any part of the harbor, and that a number of vessels were then an- 
ehored thereln, and further beeause, under the évidence, if she had kept 
a proper lookout she should hâve seen the schooner for a mile or more. 

S. BAME— CONTEIBUTORY FaULT— PrESUMPTTONS. 

Under the rule that, where the fault of one vessel for a collision is 
clearly establlshed, she must establish the contributory fault of the 
other by évidence equally clear, and that every presumption will be In- 
dulged in favor of the latter. where there was évidence showlng that a 
light was burnlng on an anehored schooner half an hour or less before 
she was struck and sunk by a' passing steamer, whlch was clearly In 
fault, It will be presumed that such Ught was burnlng at the time of 
collision. 

In Admiralty. Suit for collision. 

Carpenter & Parle, for libelants. 

Henry G. Newton, Ward Church, and Harrison Hewîtt, for claim- 
ant 

TOWNSEND, District Judge. At about a quarter before il on 
the night of October i8, 1900, the side wheel passenger steamboat 
John H. Starin, 200 feet long, while proceeding down New Haven 
harbor on her way to New York, struck the schooner Allan Gurney, 
95 feet long, on the starboard side of her bow, and caused her to 
sink. The channel is about 800 feet wide at this point. The Starin 
was heading a little west of south, and going at full speed, about 
12 knots an hour over the bottom, near the middle of the channel, 
in the usual course of the New York steamboats. The schooner 
was anehored in the usual anchorage ground for vessels in New 
Haven harbor, and was headed about northwest. That the Starin 
was in fault is clear from the testimony of her own witnesses. They 
assert that a dark cloud temporarily obscured the sky at about the 
time of the collision ; that it was more difficult to see lights on ves- 
sels when thus going out of the harbor than when coming in. They 
admit that vessels hâve for 20 years anehored anywhere in New 
Haven harbor; that they had already passed a number of vessels 
in going down the harbor; and that when they first sighted the 
schooner, 200 feet away, it was impossible to avoid a collision. 
The Starin, without excuse, violated the statutory rule that steam 
vessels shall keep on the right-hand side of the channel. She was 
proceeding down a crowded harbor at a confessedly dangerous speed 
under the existing conditions, — a speed inconsistent with the safety 
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of other vessels. The City of Paris, 9 Wall. 638, 19 L. Ed. 751; 
The Syracuse, 9 Wall. 676, 19 h. Ed. 783. Furthermore, the testi- 
mony of the disinterested witnesses and of the witnesses for libelant 
is to the effect that it was a clear night, so that vessels could be seen 
for a mile or more, regardless of lights, and that the schooner had 
one or both of her sails up, reefed. The Starin, having elected to 
take the center of the channel, failed to use vigilance as to lookout 
or speed, or both, sufficient to guard against collision. The conclu*- 
sion reached is that the Starin was at fault. The Starin not only 
dénies that ît was in fault, but it contends that the schooner Gurney 
was in fault, because, first, although thus anchored near the center 
of the channel in the known path of New York steamboats, she 
had no lookout on deck. It does not appear that such a watch is 
required when there is a sufficient light, or that the présence of such 
a lookout could hâve prevented the collision. 

It is further claimed that, although the schooner had a lantern 
in her fore rigging, it was not burning at the time of the collision. 
The Starin's witnesses swear that no light was visible. The schoon- 
er's witnesses swear that the light was burning prior to, and at the 
time of, the collision. Their testimony as to the light at the mo- 
ment of collision is somewhat indefinite, owing to the fact that the 
mate wént down with the schooner, and the câptain was obliged to 
jump overboard. In addition to the évidence of interested parties 
as to lights, there is the évidence of three apparently disinterested 
witnesses. Knight, pilot of a steam tug, was anchored about a 
quarter of a mile from the schooner Gurney on the night in ques- 
tion. He testifies that he saw the light on the Gurney when she was 
a mile and a half away, and again when he passed her. It is not 
clear whether he saw the light later than 30 minutes before the col- 
lision. Springer, the watchman on board the Connecticut Naval 
Brigade transport, testifies that he was anchored about three-quar- 
ters of a mile from the Gurney ; that she had a bright light ; that he 
went off duty a little after 12 o'clock; that about an hour before 
this he "noticed a change in the light of one of the schooners [the 
Gurney]. It seemed lower towards the water." He noticed this 
change about an hour after he first saw the Gurney's light. It is 
agreed that, after the Gurney sank, a light was thus located in her 
fore rigging. Blake, a watchman of oyster beds, swears that he was 
going up and down the harbor that night, and that he saw the 
Gurney's light burning some 15 or 20 minutes before he saw her 
going down. It is thus sufficiently established that a proper anchor 
light was burning on the Gurney some 20 or 30 minutes prior to the 
collision. There is no satisfactory évidence that it continued to 
burn up to the time of the collision. To rebut the presumption of 
such continuance, claimants hâve shown that the regular cook, 
whose business it was to keep the lantern cleaned and filled, had left 
two or three days before, and that there is no évidence that the lan- 
tern had been filled since ; the only évidence on this point being 
that of the mate of the Gurney, who testified that he hung the 
lantern in the rigging that night, and when asked, "Where did you 
get it from to hang it there?" said, "The cook lights and cleana 
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it and passes it to me, and I hang it up." There was another cook 
on board on the voyage in question, but counsel stated that he had 
made such overtures to both sides that his testimony would be un- 
worthy of crédit, and for this reason it was not taken. In thèse 
circumstances, it must be found that a proper anchor light was 
burning on the Gurney at the time of the collision. Where a ves- 
sel clearly shown to be at fault seeks to impugn the management of 
the other vessel, ail the presumptions are favorable to the latter. 
The Oregon, 158 U. S. 203, 15 Sup. Ct. 804, 39 L. Ed. 947. "Where 
fault on the part of one vessel is established by uncontradicted tes- 
timony, and such fault is of itself sufficient to account for the colli- 
sion, it is not enough for such vessel to raise a doubt with regard 
to the management of the other vessel. Its own négligence being 
established, it is required to prove the other's fault with equal clear- 
ness. A reasonable doubt in regard to the conduct of such other 
vessel should be resolved in its favor." The Minnie, 40 C. C A. 
312, 100 Fed. 128. 

Let a decree be entered in favor of libelants. 



In re SOHENKBIN et al. 

(District Court, W. D. New York. February 8, 1902.) 

No. 763. 

1. Involuntary Bankruptcy— Preliminary Objection to Jukisdictioh — 

Partnkrship. 

In involuntary bankruptcy, an objection that petltloner and the al- 
leged bankrapts are partners is not determlnable on a preliminary ob- 
jection to the Jurisdiction, where the arrangement between the parties 
ls one geing to the merits of the controversy. 

2. BaMB — SOLVENCY— BuEDEN OF l'iiOOF. 

Where the act of bankruptcy chargea ls removal and eoncealment, 
the burden of pleading and provlng solvency ls on the bankrupts. 

8. SAME — ATTACHtNG CrEDTTOR — KlGHT TO PeTTTION. 

A creditor of an alleged bankrupt, who obtains an attachment, has, 
In substance and effect, a lien on the property until the attachment ls 
vacated or becomes null and void by the adjudication, and to such es- 
tent, and up to that period, must be deemed to hâve a préférence, and 
therefore not a provable debt, and, the attachment not being surren- 
dered, has no standing to maintain a pétition in involuntary bankruptcy. 
4. Same— Time op Taking Objection. 

The objection that an attaching creditor has no standing to maintain 
a pétition in involuntary bankruptcy may be taken by the alleged bank- 
rupts preliminarily, to prevent their examination, where they are in the 
custody of the court pursuant to a warrant of arrest issued under Bankr. 
Act, § 9b, which provides that the judge, uuder certain circumstances, 
may keep the bankrupt in custody until he shall be examined, or give 
bail for his appearance for examination. 

In Bankruptcy. The following is the opinion of the spécial master : 
This is an examination of alleged bankrupts under section 9b, Bankr. 
Act, referred to the undersigned, as spécial master, by an order of the dis- 
trict court dated November 16, 1901, with leave to the alleged bankrupts "to 
set up, assert, and présent such preliminary objections to the sufficiency of 
the papers herein, to the regularity of thèse proceedings, and to the jurls- 
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diction, as though the same were personally presented" to the court. Ther« 
eeems to be little, if any, dispute on the facts, which may be stated as 
follows: On November 7, 1901, Emmett W. McConnell filed a pétition in 
involuntary bankruptcy against Samuel Schenkein and Martin A. Ooney, 
alleging, among other things, that the latter were "copartners and persons 
uuited in intërest in the management and care of an institution known and 
«described as the 'Infant Incuba tors' at the Pan-American Exposition, Buf- 
falo, N. Y., and that your petiticner is a creditor of the said Schenkein & 
Coney, and your petitioner has an approvable claim against them, amount- 
ïng, in the aggregate, in excess of securities held by him, to the sum of 
flve hundred dollars." The pétition also allèges that under the agreement 
between the petitioner and the alleged bankrupts, whereby, for certain con- 
sidérations, ne was to ryceive twenty-five per cent of the gross receipts of 
the concession known as the "Infant Incubators," there "became and was 
due and owing your' petitioner * « * the sum of thirty-one thousand 
two hundred and fifty dollars, no part ôf which has been paid, except the 
snm of fourteen thousand dollars, leaving a balance yet due and owing 
your petitioner of seventeen thousand two hundred and fifty dollars, with 
interôst from November 1, 1901." The pétition also allèges that the peti- 
tioner had previously begun an action in the suprême court of the state of 
New York on such indebtedness, and in such action obtained an attachment 
against "the property, building, paràphernalia, and appliances used by said 
Schenkein & Coney in the display at the Pan-American Exposition afore- 
said," and that under such attachment the sheriff of Erie county has at- 
tached and taken possession of the same, and between fifty and sixty dol- 
lars in cash found on the premlses, and about forty dollars on deposit in a 
local bank. The pétition also shows that in such action an order of arrest 
was granted, and the debtors taken into the custody of the sheriff of Erie 
county, who at that time still had custody of them, but from whose custody, 
it appeared on the argument, they hâve since been released. The pétition 
allèges as the act of bankruptcy committed by the alleged bankrupts that 
thoy hftve, "for the purpose cf hindering, delaying, and preventing the col- 
lection of your petitioner's claim, and the claims of their other creditors. 
if any, and to defraud, wrong, and cheat and swindle your petitioner and 
their other creditors, if any, * • • concealed, assigned, transferred, 
and dlsposed of ail moneys collected in said infant Incubators by the exhi- 
bition thereof, and not remaining in their hands, in the sum of twenty-nine 
thousand dollars." On thls pétition, and on the affldavits of the petitioner, 
Emmett W. McConnell, and his attorney, Percival M. White, filed at the 
same time, the district court on the 7th day of November, 1901, issued a 
warrant directed to the marshal of the district, whereby he was required 
to brlng the alleged bankrupts "before the court forthwith for examination, 
and thereafter and thereupon to hold such bankrupts * » * as this court 
may direct"; such warrant recitlng the commission of an act of bank- 
ruptcy, and that the alleged bankrupts "are about to sell, assign, transfer, 
their property for the purpose of hindering and defrauding their creditors, 
and that they, and each of them, are about to leave this district * * « 
to avoid examination, and that their departure, or the departure of either of 
them, will defeat thèse proceedings In bankruptcy." The marshal there- 
upon took the alleged bankrupts into custody, and brought them into court 
for examination, whereupon the order of référence previously mentioned 
was made. Other facts will appear from the discussion of the questions 
raised by the respective parties. 

The alleged bankrupts hâve appeared by counsel, and raised three pre- 
liminary objecti' ns to this examination, ail of them going to the Jurisdic- 
tion. For the purpose of thls examination, they seem to hâve waived any 
technical objections to the papers themselves,— as, for Instance, the use of 
the word "approvable," instead of "provabie," in the pétition,— so that the 
questions to be determined are three: (1) Whether the petitloning creditor 
and the alleged bankrupts were partners. (2) Whether, because of the un- 
surrendered attachment, the petitioner has a petitloning creditor's debt at 
ail. (3) Whether the pétition itself does not show the alleged bankrupts to 
be solvent 
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1. It ls coneeded by the respective attorneys that, lf the agreement be- 
tween McConnell and Schenkein and Coney amounts to a partnership, under 
Ex parte Richardsun and In re Palmer, 3 Deac. & C. 244, Ex parte Briggs 
aiid In re Notley, 3 Deac. & C. 367, and Ex parte Gray, 4 Deac. & C. 779, 
tlie petitioner hère has not a petitioning creditor's debt, and tbis plea to 
the jurisdiction will be fatal, not merely to tbis branch of the proceeding, 
but to tbe proceeding itself. It seerus strange that this question has never 
been up in the United States; Eobinson v. Hanway, Fed. Cas. No. 11,953, 
being in point only by analogy. There can, however, be no doubt that the 
principles laid down in the English cases cited express the law. Was, then, 
the arrangement between McConnell and Schenkein and Ooney a partner- 
ship? By stipulation, the original agreement, bearing date April 10, 1900, 
and signed by the three individuals, has been made a part of the papers 
on this proposed examination, and a construction of lt is necessary to dé- 
termine the rights of the parties. Without quoting from such agreement In 
détail, it may be sufficient to summarize as follows: The counsel for the 
petitioning creditor claims that this agreement does not constitute the 
parties partners, for the following reasons: The words "partner" and "part- 
nership" do not occur therein; Schenkein and Ooney are together parties 
of the first part, and McConnell alone party of the second part. McConnell 
agrées to lend not more than $15,000 to Schenkein, — he being the officiai 
concessionaire, — and not to the two. McConnell ls glven title to the plant 
until he is repaid such loan. Schenkein and Coney, and not McConnell, hâve 
title to the plant after such loan ls paid. Nothing on the face of the agree- 
ment indicates the rate of division, either as to profits or losses, between 
Schenkein and Coney. Nothing on the face of the agreement amounts to 
a covenant to share losses. Nothing on the face of the agreement amounts 
to a covenant to share net profits. Nothing on the face of the agreement 
amounts to a covenant on McConnell's part to dévote his time or services. 
Nothing on the face of the, agreement indicates that there was any con- 
sidération for the agreement, save the advance of money. Creditors other 
than McConnell are not affected; he being, as ls alleged, the only creditor. 
The counsel for the alleged bankrupts claims that this agreement covers a 
period of three years, and prevents ail three parties from engaging In any 
other similar business during that period; lt appearlng to hâve been the origi- 
nal plan to conduct the same exhibit not merely in Buffalo, but at the then 
proposed expositions at Toledo, Ohio, and St. Louis, Mo.; that the petitioning 
creditor has a proprietary interest in certain of the avalls of the business, 
under the clause which is as follows: "It ls understood and agreed by the 
parties hereto that should the parties of the flrst part, or either of them, pré- 
pare any lotions, foods, powders, or other préparations, or should any of the 
parties hereto adopt any lotion, food, or otber préparation, to be used In the 
care and using of infants, and shall bave the same protected by trade- 
marks, copyrights, or patents, the party of the second part shall hâve an 
undivided cne-fourth interest In said trade-marks, copyrights, or patents;" 
that the interest of none of the three could be disposed of without the con- 
sent of the others; that In one of the récitals of the agreement lt is stated 
that McConnell "desires to take an interest in sald concession of infant in- 
cubators"; that McConnell has the right to appoint a représentative or 
cashier; that the gross receipts were to be divided daily in the présence of 
ail the parties. In brief, the agreement would seem to indicate that the 
concessionaire, Schenkein, who had associated with him the alleged bank- 
rupt, Coney, needed money; that McConnell was willing to furnish the 
money to install the plant, provided he had title to the same until he could 
be repaid his adrancement, he to take one-half of the gross receipts until 
such repayment was accomplished, and then to receive one-fourth of the 
gross receipts thereafter, the title to the plant to vest instantly in Schenkein 
and Coney, and McConnell to hâve no Interest In the business save his 25 
per cent., other than the one-fourth proprietary Interest In the lotions, fooda, 
powders, and other préparations which should be used in the plant, and then 
only after the same had been protected by trade-marks, copyrights, or pat- 
ents. I am frank to say that my first Impression of this arrangement, 
which was based upon the pétition and affidavits, was that it was a part- 
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nership. The submlsslon of the original agreement, however, has led to 
the opposite conclusion. The law of the state of New York, which is, of 
course, controlling on this proposition, — tins being a New York contraet, 
and carried out in that state, — while not entirely clear, seems to be summed 
up in the following, from Richardson v. Hughitt, 76 N. Y. 55, 32 Am. Kep, 
267: "The gênerai rule, no doubt, is that, to constitute a partnership, there 
must be a community of interest inter sese, and that the parties shall 
share the profits and loss. 3 Kent Comm. 23; Pattison v. Blanchard, 5 N. 
Y. 186. This, however, is not without exception, and, where there is an 
agreement for sharing in the profits of a business, in some cases it is suffi- 
cient to establish a partnership as to third persons. See Manufaçturing Oo. 
v. Sears, 45 N. Y. 797, 6 Am. Rep. 177. And hère comes in another excep- 
tion to the rule last stated, which is that where the person has no interest 
in the capital or business, and is to be remunerated for bis services by a 
compensation from the profits, or measured by the profits, or what is to 
dépend, as in case of seamen or other voyages, upon the resuit, it has no 
application. "Where, then, one is only interested in the profits of a busi- 
ness as a means of compensation for services rendered, ne is not a partner. 
Leggett y. Hyde, 58 N. Y. 272, 280, 17 Am. Rep. 244; Smith v. Bodine, 74 
N. Y. 30; Vanderburgh v. Hull, 20 Wend. 70; Burckle v. Eckart, 1 Denio, 
337, on appeal 8 N. Y. 132; Fitch v. Hall, 25 Barb. 13; Lamb v. Grover, 47 
Barb. 317; 1 Smith, Lead. Cas. (5th Am. Ed.) 292. Thèse cases fully sustain 
the doctrine laid down, that, where the profits are a measure of compensa- 
tion, no partnership is created." Compare,, also, Curry v. Fowler, 87 N. Y. 
33, 41 Am. Rep. 343; Cassidy v. Hall, 97 N. Y. 159. The rule laid down 
In Richardson v. Hughitt, supra, has been distlnguished by the same court 
in such cases as Hackett v. Stanley, 115 N. Y. 625, 22 N. E. 745; Magovera 
v. Robertson, 116 N. Y. 61, 22 N. E. 398, 5 L. R. A. 589; Bank v. Gallaudet, 
122 N. Y. 655, 25 N. E. 909,— cited by the counsel for the alleged bankrupts. 
But a careful reading of thèse cases will discover points which make them 
clearly distinguishable from the case at bar. In Hackett v. Stanley the 
agreement was "to divide equally the net profits of the business," and re- 
cited that the arrangement was not merely in considération of the loan, 
but "in further considération of services of the said party of the second 
part in securing sales in said business, and for any further moneys ne may, 
at his own option, advance for use in said business." In Magovera v. Rob- 
ertson the parties seeking to avoid partnership liability were by the agree- 
ment given one-third of the net profits "in considération of their Indorse- 
ment and their gênerai interest in the business." In Bank v. Gallaudet the 
parties were to share equally in the profits after the partner who made the 
advances had been repaid. In other words, there was a sharing in the net 
profits. In ail of thèse cases, too, the question arose between outside cred- 
itors and thé alleged partners, — a very différent proposition, on the equlties, 
at least, from that at bar, where the question is between three persons who 
were parties to a written agreement fixing their rights. It is undoubtedly 
true, as urged by the counsel for the alleged bankrupts, that the giving of 
a proprietary interest in the lotions, etc., to McConnell, is strong évidence of 
a partnership. Magovera v. Robertson, supra. But I cannot agrée with 
him that this élément of the agreement alone should négative the numerous 
éléments the other way, — certainly not on a preliminary objection of this 
kind; for I take it that this point will be br ught to the attention of the 
court when the merits of this controversy are to be determined; that is, 
after the alleged bankrupts shall hâve filed their answer to this pétition. 
The objection to the jurisdiction on the ground that McConnell is a partner 
of the alleged bankrupts, and therefore has not a petitioning creditor's debt, 
is overruled. 

2. But has this credltor, who comes into court alleging his attachaient, 
and not offering to surrender it, a petitioning creditor's debt? Manifestly 
if an attachment is a préférence, he has not such a debt. In re Rogers 
Milling Co. (D. C.) 102 Fed. 687; In re Gillette, 5 Am. Bankr. Iî. 119, 104 
Fed. 769. And Judge Seaman, in Re Burlington Malting Co., 6 Am. Bankr. 
R. 309, 109 Fed. 777, has held (the facts being strikingly similar to those 
hère) that an attachment is a préférence. That case, however, rests on the 
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doctrine of equivalency between the two terms, — a doctrine with which, 
though with great respect, I cannot agrée. The learned judge overlooks the 
very kernel of Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct 906, 46 L. Ed. 
— , — that wlthout which it is as sounding brass, — nauiely, its ruling that 
section 60a defines a "préférence." Thus: "Subdivisions 'a' and 'b' are 
concerned with a préférence given by the debtor to his creditor. Subdivi- 
sion 'a' defines what shall constitute it, and subdivision V states a consé- 
quence of it,— gives a remedy against it. The former defines it to be a 
transfer of property which will enable him to whom the transfer is made to 
obtain a greater percentage of his debt than other creditors. The latter 
provides a conséquence to be that the transfer may be avoided by the trus- 
tée, and the property or its value recovered, provlded, however, that the 
préférence was given withln four months before the filing of the pétition 
in bankruptcy, or before the adjudication, and the creditor had reason to 
believe a préférence was intended. So far, so clear." Now, an attachment 
is neither a "judgment" nor a "transfer." It cannot, tnerefore, be a "préf- 
érence." It need not be surrendered under section 57g. Unless there ls 
otlier objection to it, it may coexist with a petitioning creditor's debt. 
Looked at from the broader ground of the p licy of the law, the question 
is close. — so close that, were it urged on the merits, and not preliininarUy 
to prevent an examination to which this petitioning creditor has soine right, 
the décision hère might be the other way. An attaching creditor, under 
the law of 1867, seems to hâve been admitted or excluded from the bank- 
ruptcy courts somewhat at will. Thus such creditors could intervene and 
object to an adjudication. In re Bergeron, Fed. Cas. No. 1,342; In re Men- 
delsohn, Fed. Cas. No. 9,420; In re Hatje, Fed. Cas. No. 6,215. Yet such 
creditors could not be counted when the question was whether an involun- 
tary pétition represented the required proportions in number and amount. 
In re Scrafford, Fed. Cas. No. 12,556, reversing same case below, Fed. Cas. 
No. 12,557. The reason for the distinction seems to be that in the former 
cases their attaehments would be avoided by the bankruptcy; in the lat- 
ter. their clalms, if counted, might put the nonattachlng crédit; rs at the 
mercy of those who had attached. Under the law of 1867, no secured cred- 
itor could pétition In re Frost, Fed. Cas. No. 5,134; In re Green Pond 
R. Co., Fed Cas. No. 5,786. Contra, In re Stansell, Fed. Cas. No. 13,293. 
Compare, also, In re Rado, Fed. Cas. No. 11,522; In re Currier, Fed. Cas. 
No 3,492. This doctrine forced Judge Dyer, of Wiscônsin, to hold in Re 
Eroich, Fed. Cas. No 1,921, that an attaching creditor is not a secured 
creditor, and has, therefore, a petitioning creditor's debt It is not neces- 
sary hère to détermine whether, under the présent law, an attaching cred- 
itor is, strictly speaking, a "secured creditor." If unsecured, he surely has 
standing hère. If secured, under the présent law (§ 59b), this objection 
being in the nature of a demurrer, his allégation, which ls, In substance, 
that the attachment is a security worth at least $500 less than his claim, 
is sufflcient. The only case directly in point under the law of 1S07 is In 
re Hazens, Fed. Cas. No. 6,285, decided by Judge Dillon after his décision 
in Re Scrafford, supra. He takes broad ground, seeming to admit that an 
attachment ls a security, and, while decreeing that a creditor who is fully 
secured by attachment cannot, while holding on to his attachment, sustain 
on the same debt a pétition to force his debtor into bankruptcy, adds: "If, 
however, a creditor is not fully secured, it is, I think, quite probable that, 
as to the excess of his debt over the value of the security, he is to be re- 
gai'ded as unsecured." Thus clearly implying that the case is authority 
only where the attachment lien equals the debt. This bn ad view has now 
become a part of our statute (Bankr. Act. §§ 59b, 57e). In a close question 
like this, lt ls safer to follow it, than would be the opposite course. I am 
not unmindful of the great force of Judge Seaman's remarks in Re Burling- 
ton Malting Co., supra, holding that an attaching creditor has elected his 
remedy. But it has been held that a lien creditor waives his lien by the 
mère fact of filing a pétition. In re Bloss, Fed. Cas. No. 1,562. Under 
section 67f, this creditor would undoubtedly be admitted to prove his claim 
only on condition that his attachment lien be considered null and void. 
He does not give up his lien in so many words, but his pétition ls the first 
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of a séries of acts whîch make that surrender Inévitable. There may be 
some cases— and this is apparently one — where the attachment did not reach 
the property at which It was aimed. If tais creditor has a debt in $17.250, 
as he allèges, the seeurity is paîpably insufflcient. The attachment and 
the pétition were but a few days apart. The daims of other creditors are 
not involved, for there are no other creditors. It would be unjust, at least 
at this stage of thèse proceedings, to hold no jurisdiction on thèse grounds. 
This' objection is, therefore, for the purposes of this examination, overruled. 

8. Nor is it important whether this pétition show insolvency. The act 
of bankruptcy alieged is the flrst. Section 3a (1). The quantum of this 
esta te is kept under cover. Oitizens' Bank of Salem v. W. C. De Pamv 
Co., 5 Am. Bankr. R. 345, 45 C. O. A. 130, 105 Fed. 92G. There is a coneeal- 
ment hère, which, if the facts alieged in the pétition and aflidavits are true. 
is with intent, at least, to hinder and delay this creditor. By section 3e 
the burden of pleading and proving solveney is on the alieged bankrupts. 
Compare West Co. v. Lea, 174 U. S. 590, 597, 19 Sup. Ct. 830, 43 L. Ed. 
1098. They cannot be allowed at this time to object to jurisdiction on this 
ground. 

The preliminary objections are therefore overruled, and the examination 
will proceed at 11:30 a. m. on January 13, 1902, unless on or before January 
10, 1902, the alieged bankrupts shall file a pétition for review, which will 
in that event be grauted. William H. Hotchkiss, Spécial Master. 

Percival M. White (Philip V. Fennelly, of counsel), for petitioning 
creditor. ; 

Irving L. Fisk (Louis L. Babcock, of counsel), for alieged bank- 
rupts. 

HAZEL, District Judge. On November 7, 1901, a pétition was 
filed by a creditor to adjudge Samuel Schenkein and Martin A. 
Coney, copartners, bankrupts. At the same time an application was 
made by the petitioner for a warrant to the marshal, directing him to 
bring the alieged bankrupts forthwith before the court for examina- 
tion, as provided for by section 9b of the bankruptcy act. In obédi- 
ence to the warrant the alieged bankrupts were brought into court 
by the marshal, and, by, counsel, objected to the jurisdiction of the 
court on the grounds (1) that petitioner and the alieged bankrupts 
were partners ; .(2) that petitioner had obtained a préférence in the 
State court m the nature of an attachment upon property of the 
alieged bankrupts, and, therefore, the attachment not being surren- 
dered, the petitioning creditor has no provable debt ; (3) that the 
pétition to havé debtors adjudged bankrupts does not disclose insol- 
vency.. The future appearance for examination of the alieged bank- 
rupts whenever required having beèn satisfactorily arranged by coun- 
sel for petitioner and for debtors, an order of référence was made to 
Référée Hotchkiss, as spécial master, to décide and détermine the 
objections to the jurisdiction of thé court, and to continue the exam- 
ination of the bankrupts if such objections were found untenable. 
The alieged bankrupts are therefore in the custody of the court pur- 
suant to the warrant of arrest. The spécial master, after due délibér- 
ation, overruled ail the objections urged to the jurisdiction. His 
reasons therefor are submitted in a,n opinion, wherein he exhaustively 
reviews the authorities under the bankruptcy act of 1867, bearing on 
the proposition presented, and disagrees with the holding of In re 
Burlington Malting Co., 6 Am. Bankr. R. 369, 109 Fed. ■/■j'j, under 
the présent act. The opinion accompanies the allowance of a peti- 
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tion for revîew of his ruling upon the Ihree preliminary objections 
raised by responclents. I concur with the spécial master in his déci- 
sion, for the reasons stated in his opinion, upon the first and third of 
thèse questions. The spécial master found that the agreement en- 
tered into between the petitioner herein and the partnership pro- 
ceeded against was not a copartnership ; that, while there was évi- 
dence of a copartnership based on agreements between the parties, 
yet such évidence, standing alone, was not sufficient to négative con- 
trary éléments on a preliminary objection to the jurisdiction. The 
arrangement between the parties was very properly held to be a sub- 
ject going to the merits of the controversy, and therefore not deter- 
minable at this time. The spécial master, however, found that, inas- 
much as the act of bankruptcy charged was removal and concealment, 
the burden of pleading and proving solvency is on the bankrupts. 
This finding is also approved. 

I am unable to approve the finding and conclusion on the second 
question certified for review. I am of opinion that a creditor who 
obtains an attachment has, in substance and effect, a lien upon the 
property covered thereby, until such attachment is vacated or be- 
comes null and void by the adjudication. To this extent, and up to 
that period, the attaching creditor must be deemed to hâve a préfér- 
ence such as would give him a greater percentage of his debt than 
any other creditor not similarly secured or protected in his claim. 
Hère we hâve a petitioner who has applied for, and obtained from 
the state court, a provisional remedy, which, if allowed to prevail, 
secures his indebtedness, or a part of it, to the exclusion of other 
creditors. A lien is created upon property of the alleged bankrupts 
to the détriment and hindrance of gênerai creditors. The claim of 
the petitioner through légal proceedings is permitted to become a lien 
on the property attached. He holds an attachment on the property 
o£ the alleged bankrupts in one hand, and cornes into this forum in 
the présent case, seeking another provisional remedy, while main- 
taining his attachment as an anchor to windward in case of an adverse 
ruling. One remedy availed of inures to the petitioner's sole benefit. 
It may be quite true that a lien on property attached in a state court 
cannot strictly be construed as a transfer of property, within the 
contemplation of section 60 of the act, whereby a preferential trans- 
fer is created. Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 46 

h- Ed. . Section 67, however, specifically provides that a lien 

created by attachment upon mesne process, begun within four months 
of filing the pétition, shall be dissolved by the adjudication whenever 
"it appears that said lien was obtained and permitted while the de- 
fendant was insolvent and that its existence and enforcement will 
work a préférence." This section, construed with the other provi- 
sions of the bankrupt act bearing on the rights of an attaching cred- 
itor, and the provableness of his claim without formai release of any 
préférence obtained, is strongly persuasive of the soundness of Judge 
Seaman's décision in Re Burlington Malting Co., supra, where the 
contention was similar to that presented hère. It was there held 
that an attachment was a préférence, within the meaning of the bank- 
rupt act ; that it was a lien sought and permitted in fraud of the pro- 
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visions of section 67c. The claim thus secured to the creditor by 
attachment was held not to be provable unless the préférence created 
thereby was surrendered, as required by section 57g. The spirit of 
the Pirie Case would seem to strengthen the position of Judge Sea- 
man, rather than that of the référée, when ail the applicable sections 
of the law are considered together. The opinion of Judge Seaman 
further points out that the failure by congress to recognize an attach- 
ment lien as belonging to that class of securities made valid and unaf- 
fected by an adjudication in bankruptcy gives force to his interpré- 
tation and conclusions. I concur in tins view. The lien of an at- 
tachment, undoubtedly, by opération of law, créâtes a préférence 
which enables the attaching creditor to obtain a superior right to the 
property levied upon. The référée views the proposition some- 
what doubtfully. After stating that an attachment is neither a "judg- 
ment" nQr a "transfer," and cannot, therefore, be a "préférence," and 
that "it ihay coexist with a petitioning creditor's debt," he says : 

"Looked at from the broader ground of the policy of the law, the ques- 
tion is close, — so close that, were It urged on the merits, and not prelim- 
lnarily to prevent an examination to which this petitioning creditor has 
Borne right, the décision hère might be the other way." 

I am unable to take this view of the contention. The objection 
to the jurisdiction was made in due time to prevent an examination 
of thé debtors, to which the petitioning creditor, under certain con- 
ditions, is entitled. By section 9, under which the petitioning cred- 
itor proceeds, it is provided that a bankrupt, under certain circum- 
stances, shall be exempt from arrest upon civil process. Under cer- 
tain circumstances, the judge may order the marshal to keep the 
bankrupt in custody not exceeding ro days, but not imprison him, 
until he shall be examined and rël.eased, or give bail for his appear- 
ance for examination from time to time, not exceeding, in ail, 10 
days. On an application of this character, it must clearly appear 
upon satisfactory proof, by the affidavits of at least two persons, 
that the bankrupt is about to leave the district for the purpose of 
avoiding examination. Under section 2, subd. 15, it was held that 
the court may issue an order in the nature of a writ of ne exeat. 
In re Lipke (D. C.) 98 Fed. 970. The dràstic remedy provided by 
section 9 is one directed against the liberty of a citizen, and there- 
fore should be strictly construed and carefully applied. Manifestly, 
the rights of the petitioning creditor and the rights of the alleged 
bankrupts under this particular section must be determined at the 
very threshold of the proceeding. The language of Judge Seaman 
in the Burlington Malting Co. Case, supra, in référence to the dual 
position of a petitioner in involuntary bankruptcy, who also pursues 
a remedy to maintain an invalid lien against the same person in 
another forum, aptly applies. He says : 

"Instead of the single proceeding on the part and for the beneflt of the 
gênerai creditors intended by this act, to save the assets of an insolvent 
debtor from spoliation by préférences, and secure equality in their distri- 
bution, this petitioner appears, with a daim disputed and fairly disputable. 
seeking, on the one hand, to obtain a préférence by enforcing it through 
an attachment against the property, and, on the other, invoking the lncon- 
sistent remédies of bankruptcy." 
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In no sensé can it be urged as a justification for the continuance 
of the attachment that the bankrupt act does not afïord complète 
machinery for the conservation of the bankrupt's estate. Simul- 
taneously with the filing of the pétition, the property of the alleged 
bankrupts might hâve been taken into the custody of this court. 
The petitioner did not adopt this course. He rests on his attach- 
ment, and must therefore be denied the équitable relief he now 
seeks of this court. 

The ruling of the référée on the second question submitted for 
review is reversed, and the order of arrest is vacated. 



CARY MFG. CO. T. STANDARD METAL STRAP CO. 
(Circuit Court, S. D. New York. January 13, 1902.) 

1. Patents— Infringement— Box-Strap Réel— Anticipation. 

Cary patent No. 403,247, dated May 14, 1889, for a réel for box straps, 
held, in view of a partial anticipation by Fleisher's reissued patent, No. 
9,019, dated January 6, 1880, not to be infringed by defendant's réel. 

2. Samb — Sale — Innocent Pdrposb — Epfkct. 

While one selling a patented device for a use which would be an ln- 
fringement might be liable as a partioipator, he would not be llable for 
an improper use made by the purchaser afterwards, and not contem- 
plated in making the sale. 

In Equity. 

A. G. N. Vermilya, for plaintiff. 
W. P. Preble, Jr., for défendant. 

WHEELER, District Judge. This suit is brought upon patent 
No. 403,247, dated May 14, 1889, and granted to Spencer C. Cary 
for a réel for box straps, consisting of a spool to coil the strap cm, 
and arms from the ends of the spool, with holes through them there 
for a pin or nail for an axle, and at the outer ends for a pin or nail to 
hang it on for a support. The spécification says : 

"By this means the framed réel ls held flrmly In position on the support, 
and the spool and coil are free to revolve on the shaft, c, of the former in 
anreeling the strap. Furthermore, the fastening nails, together with the 
hollow shaft, c, may be made to serve to draw or hold the sidcs, d. di, of 
the frame closeiy to the edges of the strap coil, so as to hold the strap from 
uncoiling without the exertion of force by the operator on the free end of 
the coil." 

The claim in question is for: 

"(2) A réel for métal box straps, consisting of a spool, C, adapted to hâve 
the métal strap coiled upon it, an axle, c, upon said spo 1 is journaled. and 
a frame, D, composed of parallel arms, d and d*, in which said axle is 
mounted, and which extend diametrically across said spool, and reach in 
opposite directions beyond the rim thereof, as described, and are united at 
their outer ends, and therein hâve the respective corresponding openings, d» 
and d*, adapted to receive fastening pins, substantially as and for the pur- 
pose set forth." 

The patent is more fully set forth in Manufacturing Co. v. De 
Haven (C. C.) 88 Fed. 698, at page 701, where the conclusion was 
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reaçhed on w hat was then before the court that the second daim was 
valid because of the braking of the coil in unwinding by driving the 
nails into the support, and thereby binding the coil. Judge Lacombe 
therç said : "The patent is an extremely narrow one. It would not 
be infringed by defendant's device if the latter had its arnis rigid 
against compression, so that they could not act as a brake." Hère 
the défendant has shown, among others, Fleisher's reissued patent, 
No. 9,019, dated January 6, 1880, for a similar réel for coils of braid, 
in whiçh , an elastic bandrover the outer ends of the arms in notches 
for drawing them together is specified. This narrows the patent still 
further. In the defendant's réel the arms are slotted, and the coil 
rests upon its lower edge for braking, and the arms would not brake 
unless the user should drive the outer nail or pin deep enough to bind 
the coil between the arms there ; the moving center not permitting 
the pin, or whatever is used for an axle, to be driven into the support 
for that pufpose. Sô there does not now appear to be sufficient 
scope left of the plaintiff's patent to cover the defendant's réel as it 
is fùrnféhed to users. The outer holes are for hanging it up, and 
not for braking in unwinding; and there are no central pins or nails 
to be driven into the support for binding the arms together upon 
the coil; to brake it in unwinding. The défendant, by selling for an 
intended ose that would be an infringement, might be liable as a par- 
ticipàtor, but not for a use by a purchaser afterwards not contem- 
plated in making the sale. The driving of the outer nail or pin 
further to accomplish what was otherwise well provided for would 
not seem to be so within the purpose of the défendant as seller as 
to warrant a decree against such sales. 
Bill disrnissed. 



ROIiFE ELECTRIC CO. et al. v. STERLING BLBOTRIC 00. «t el 

(Circuit Court, S. D. New York. January 14, 1902.) 

Patbnt— iNPnrNaBMœNT. 

The Barrett patent, No. 445,217, for a thermal cut-out, held not In- 
fringed. ! 

In Equity. 

Seward Davis, A. Miller Belfield,: and Charles A. Brown, for 

plaintiffs.. . 

Charles C. Bulkley, for défendants. 

WHEELER, District Judge. This suit is brought for aJleged in- 
fringement of patent No. 445,217, dated January 27, 1891, and grant- 
ed to Albert Barrett, for a thermal cut-out, and of another patent 
withdrawn from this case. In the spécification of the remaining 
patent, the inventor says: 

"The Invention comprises, an atténua ted and relatlvely fragile portion of 
the circuit; a strong spring, or an équivalent device, capable, under certain 
conditions, of exerting a strong and sudden force upon the said fragile 
portion, and of bréàklng the same, and thus causing a wide gap in the con- 
tinuity of said circuit; a normal support for the said spring, whereby the 
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said fragile section 1s ordinarily freed from the tension thereof ; and means, 
comprising a bail or mass of matter, solid and hard ordinarily, but capable 
of fusing, softening, or fracture under a moderate degree of heat when 
closely applied, which I term a 'heat-responsive mass,' and a heat-concen- 
trating coil of the said attenuated conductor closely associated therewith 
(being, in fact, embedded tberein), for enabling the said spring to come 
proroptly and forcibly into action, and to break or tear away the said fragile 
conducting section to open the circuit The heat of the circuit, being con- 
centra ted by the embedded convolutions, softens, breaks, i :r fuses the wax, 
and the spring which exerts a constant pull on the loop held thereby acts 
promptly to pull out the end loop to break the fine wire, and consequently 
the circuit, and thus to remove the danger. The spring itself , released by 
the softening of the wax, files back with great force to the position indieated 
in Fig. 4. In fact, so promptly does it fly back that the wire is not merely 
broken, but usually is also torn completely away from lts fastenings, le.iving 
a gap in the circuit as wide as the distance between the binding screvvs. 
I hâve made thèse appliances sufficiently sensitive to break the circuit under 
a current developed on short circuit by a single Leclanché cell, and with 
gréa ter currents they act so promptly that the wax bail seems rather to 
explode than to sof ten," 

The claims particularly relied upon now are: 

"(1) A thermal protector for an electrlc circuit, and appararus lncluded 
therein, comprising a bail or mass of material solld and hard at a normal 
température, but capable of fusing or softening when heated; a loop or 
hook having one end embedded in the said mass; a fixed ring or bracket 
for the said mass and lts dépendent hook; an attenuated and relatively 
fragile section of circuit conductor extendlng between terminais, and having 
a portion of lts length coiled wlthin the substance of said heat-responsive 
mass, and adapted to serve as a heat eoncentrator tberefor; and a power 
devlce, such as a spring or welght, normally engaged and supported by the 
said loop, and held in tension thereby, and adapted to break the attenuated 
conductor when freed by the development of heat in the embedded coil 
section of said conductor, — substantially as described. 

"(2) In a thermal protector for electrlc circuits, an attenuated and rela- 
tively fragile section of circuit conductor, a p rtion of which is coiled 
round the shank of a loop support, and embedded wlthin a mass or bail of 
material adapted to become plastic when warmed, combined with a rigid 
support for said mass, and a spring engaged by said loop, and normally 
held In tension thereby, but adapted to overcome the same and to tear the 
said loop and the colis secured thereto from the heat-responsive mass on the 
passage of an unduly strong current through the said colis." 

The défendants' cut-out consists of a stem and core, connected by 
solder in a coil of wire, between two posts, one of which is a spring 
pulling upon the solder, away from the other, ail in the circuit. 
When an excessive current heats the wire and softens the solder, it 
yields to the spring, which pulls the stem away from the core and 
breaks the circuit. The use of a coil in or about softenable material 
holding a spring to release the spring and break the circuit by the 
heat of an excessive current was well known in various arrangements 
befôre this invention. Barrett was not an inventor of a cut-out com- 
posée! of such devices, but of his arrangement of such devices in a 
cut-out. Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053. The 
défendants use the same or similar devices, but in différent form, 
arrangement, and mode of opération. The part of the spécification 
quoted and thèse claims show distinctly that the invention patented 
is the arrangement of the parts so that the excessive current will 
heat the coil, and soften the material holding it, and release the 
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spring, whîch will rupture the œil and break the circuit. In the de- 
fendants' arrangement the excessive current beats the coil and weak- 
ens the solder so it will yield to the spring, which pulls it apart and 
breaks the circuit. The parts of the arrangements are différent, 
and they do not do the same thing in the same way. That arrange- 
ments of the same or like devices shown in prior patents would not 
be commercially operative does not vary this conclusion. This 
patentée improved their defects in his way, but that did not prevent 
others from improving the same or other defects in their way, so 
long as they do not take his. The alleged infringement is not found, 
and accordingly the plaintifïs do not appear to be entitled to any 
relief. 

Bill dismissed. 



KBASBY & MATTISON CO. v. PHILIP OARX MFG. 00. 

(Circuit Court, S. D. New York. December 27, 1901.) 

Bill — Causes of Action — Jcrisdiction— Impbopbr Joindbr— Demctîkek; 

•A demurrer to a bill which includes a cause of action for unfair com- 
pétition, of which the court is without jurisdiction for want of the neces- 
sàry diversity of citizenship, with a cause of action on a patent, of 
which the court bas jurisdiction, w!U be sustained, unless witnin 10 
days plaintifC dismisses the former. 

In Equity, 

See no Fed. 748. 

Allen D. Kenyon, for demurrer. 
Edward K. Jones, opposed. 

WHÈELER, District Judge. The bill of complaint includes a 
cause of action for unfair compétition in trade, of which this court 
is without jurisdiction for want of the necessary diversity of citizen- 
ship, with a cause of action on a patent, of which the court has juris- 
diction. The demurrer must therefore be sustained for this multi- 
fariousness. The plaintiff may, however, discontinue the former with- 
in 10 days, and, if this is done, the demurrer may be overruled, the 
défendant to answer over by February rule day. 
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HIGGINS OIL & FTJEL CO. et al. v. SNOW et al. 

(Circuit Court of Appeals, Fifth Circuit February 25, 1902.) 

No. 1,114. 

L Fédéral Courts— Following Décisions of State Courts— Limitation and 
Lâches. 

A fédéral court, although sitting in equity, may follow the rule of dé- 
cision of the state courts upon the questions of limitation and lâches. 1 

2. Equity— Lâches— Suit Based on Légal Title. 

Under the rule of décision in Texas, where the title of a complainant 
to lands, upon which he bases his right to relief in equity, is a légal one, 
capable of being established at law, the doctrine of lâches and stale 
claim does not apply, but his rights are barred only by adverse pos- 
session; and on gênerai principles equity will follow the law on sucb 
question, where the Jurisdiction is concurrent. 

&. JUDGMENTS — PeKSONS CONCLUDED— PARTY BY REPRESENTATION. 

A widow entitled under the laws of Texas to a life estate in one- 
third of real estate owned by her husband, which consisted of an un- 
divided interest inherited from his father, is not bound by a compromise 
Judgment entered in an action brought by her children and the other 
heire of thelr grandfather against an adverse claimant, to which action 
she was not a party. The faet that her co-tenants might hâve re- 
covered her interest in their own naines did not render her a party by 
représentation. 

4, Estoppbl— Ltpe Tenant — Acceptance of Proceeds of Sale by Remainder- 

Men. 

The acceptance by a marrled woman, as a gift from her children 
by a former marriage, of a part of the money recelved by them in pay- 
ment for their interest in lands inherited from their father, in which 
she had a life estate under the laws of Texas, did not estop her from 
asserting her rights as life tenant as against the purchaser, where her 
children did not undertake to convey anything more than their own 
Interest 

5. Dower— Estate of Surviving Wife Under Texas Statute — Minéral 

Rights, 

The land and marital laws of Texas are derived largely from the 
civil law, and the life estate given thereby to a surviving wife in the 
lands of her deceased husband is broader than the common-law dower; 
such life estate beihg one which under the civil law could not hâve 
been impeaehed for waste, and which would hâve carried with It the 
right to open and work every klnd of mines on the property. 
& Same. 

The statute of Texas governing "descent and distribution," after pro- 
viding for the distribution of the Personal estate of an intestate who 
leaves a surviving husband or wife and children, further provides (Rev. 
St. art. 1689) that "the surviving husband or wife shail also be entitled 
to an estate for life in one-third of the land of the intestate, with re- 
mainder to the child or children of the intestate or their descendants." 
Belà, that the word "land" is employed in such statute in its most com- 
prehenslve sensé, and that a surviving husband or wife takes a one- 
third interest for life in the land itself, as such, including not only the 
surface, but also ail minerais therein, and is entitled to a proportionate 
share of the income or profit derived from the extraction of such min- 
erais during his or her Hfetime, whether opérations were cominenced 
prior to the death of the décèdent, or subsequently by the remainder- 
men or owners of the other undivided lnterests.» 

i State laws as rules of décision in fédéral courts, see notes to Grlffln v. 
Wheel Co., 9 C C A. 548; Wilson v. Perrin, 11 C. C A. 71; Hlll v. Hite, 
29 C. C. A. 553. 

» Dower in mines, see note to Black v. Mining Co., 3 O. C. A. 316. 
113 F.— 28 
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7, Reorivehs— Grotjnds for Appointment— Impoundino Ikterest in On, 
Production. 

Complainant's husband died Intestate, leaving her and two chil&ren 
surviving, and being the owner at the time of his death of an undivided 
one-sixth lnterest In certain lands In Texas, In one-third of whicu, under 
the laws of the state, complainant took a life estate. No division of 
the Iands affecting complainant's interest was ever made. Subsequently 
défendants acquired the interests of ail of the other tenants in common 
of thé property, including the lnterest of complainant's chlldren as 
remainder-men, and drilled numerous oil wells thereon which produced 
large quantities of oil. held, that complainant was entitled elther to 
one-eighteenth of the net proceeds of the oil produced, or to the income 
which such Share would produoe during her lifetime, and that, wliile 
she was not entitled to the appointaient of a gênerai receiver to take 
control and management of the property, she was entitled to the ap- 
pointaient of a spécial receiver to collect and hold such share of the 
proceeds pending the détermination of her rights therein; the défendants 
being numerous, and for the most part corporations formed for the 
sole purpose of producing and selling oil. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

The opinion of the circuit court, filed December 6, 1901, is in full as 
follows: 

BRYANT, District Judge. This-is an application for the appoint- 
ment of a receiver. The complainant, Annie E. Snow, a citizen of 
the state, of Californià, joined pro forma by her husband, G. H. 
Snow, has filed a bill in equity against the défendants, Higgins Oil 
& Fuel Company and over 200 others, corporations and natural per- 
sons, citizens of the state of Texas, or of states other than Californià, 
alleging that she is the owner of a life estate in one-eighteenth, un- 
divided, of T the John A. Veatch survey of land in Jefïerson county, 
Tex., less certain subdivisions that are excepted, embracing the 
greater portion of the Beaumont oil field, and including at the date 
df the filing of the bill 66'flpwing Wells, aîl in the possession of the 
défendants, who.'are èngag'ed.in marketing the oil. She seeks an ac- 
counting in regard to the oil taken and marketed, claiming an 
eighteenth thereof, and to recbver the amount ascertained to be due. 
The bill also contains the prayer for the appointment of a receiver 
to take charge of the wells, so that they may be operated pending the 
Iitigation without risk or détriment to any party, or, in the alterna- 
tive, that a receiver be appointed to collect one-eighteenth of the 
revenues from said wells, and to hold or invest the same pending the 
Iitigation, with such powérs and duties as the exigencies of the case 
may warrant. Those of ' the défendants who hâve appeared in re- 
sponse to the rule to show cause why a receiver should not be ap- 
pointed hâve filed demurrers and answers, and make substantially 
the following contentions : (1) That the complainant has been guilty 
of lâches in not sooner asserting her claim, and should, therefore, 
be denied équitable relief ; (2) that as to 500 acres of the land she is 
concluded by a judgment rendered in 1887 in a suit brought by her 
children and others, in which the 500 acres was awarded to one 
Charles L. Cleveland, a défendant in the suit ; (3) that she received 
and used money from the estate of her first husband, Andrew A, 
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Veatch, through whom she inherited the life estate hère involved, 
équivalent to her interest in this land, and also received and used a 
portion of the proceeds of a sale made by her children of their inter- 
est, and is therefore estopped from asserting any claim hère ; (4) that 
as a life tenant the complainant is entitled to no interest in the oil 
produced, her estate being limited to the surface ; and (5) that in no 
event should a receiver be appointed. The complainant filed a gên- 
erai replication. 

It was established on the hearing that the land in question, about 
3,400 acres, was granted by the Mexican government to John A. 
Veatch, February 6, 1835, and was owned by him at his death, April 
24, 1870. He died intestate, and this land was inherited by his six 
children, one of whom was Andrew A. Veatch. The complainant was 
married to said Andrew A., January 20, 1869, and lived with him as 
his wife until his death, intestate, March 11, 1871, when, under the 
law of descent and distribution in force in Texas, an estate for life 
in one-third of his one-sixth interest vested in her, with remainder 
to their children, who were two in number. Afterwards on March 25, 
1875, the complainant was married to her présent husband, G. H. 
Snow, and they hâve ever since lived together as husband and wife. 
Prior to the year 1882 this land, which is practically ail level prairie, 
lay out, wild and unoccupied. It was about that time inclosed in 
a pasture with other land by parties who paid the taxes for the use 
of the land until about the year 1896, when the fences were taken 
down and it became again uninclosed, with the exception of a few 
small tracts, of a few acres each, that were put into cultivation subsé- 
quent to 1896. Thus it was, nearly ail lying out and unfenced, and 
used as commons by the public, when petroleum oil was discovered 
in January of the présent year. The first well was on the Pelham 
Humphreys survey, a short distance from the line of the Veatch. 
Since then many wells hâve been sunk on the Veatch, and others are 
being drilled ; but the présent oil territory thereon does not exceed 
200 acres. That portion, however, is thick with derricks, and has 
upon it tanks, pipe lines, and railroad tracks, and the surface soil 
is impregnated with petroleum, so that agriculture, or any use, except 
for the production of oil, is prevented. The greater portion of the 
remainder of the survey is shown to be capable of cultivation and 
adapted to rice culture or pasturage. Affidavits were read showing 
that for thèse purposes it has a value of from $15 to $35 per acre; 
but it is under a lease for oil mining. The wells hâve been drilled, 
and the tanks and pipe lines constructed, by the défendants, at great 
expense, as shown by their answers. With the exception of the 
complainant's interest, they own the land held by them, respectively, 
deriving title by mesne conveyances from the heirs of John A. Veatch 
for ail except the 500 acres known as the "Charles L,. Cleveland 
Tract," and they hold that under like conveyances from Cleveland. 
The latter acquired title to this as against ail the children and grand- 
children of John A. Veatch by a compromise judgment of the dis- 
trict court of Jefferson county, rendered June 7, 1887, in a suit 
brought by them. The complainant's two children were parties plain- 
tif!, represented by their uncle, Samuel H. Veatch, as next friend; 
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but she was not a party. Afterwards thèse children executed powers 
of attorney to their nncle, and he conveyed their interests thereunder, 
accounting to them for $300 as proceeds of the sale. This was in 1891, 
and it seems that they gave their mother a part of the money, and it 
was-used in support of the family. After the Cleveland judgment 
somè of the land was platted as a town, with lots, blocks, streets, and 
alleys, and some lots were sold ; but no évidence was ofïered show- 
ing that the complainant knew of this, — that is, had actual knowledge. 
It also appears that she never exercised any acts of ownership over 
the land, or asserted any claim to it, until after the oil discovery. On 
May 25, 1901, however, she made a written demand on each of the 
défendants, the Higgins Oil & Fuel Company, the J. M. Gufïey 
Petroleum Company, the Heywood Oil Company, the Lone Star 
& Crescent Oil Company, and the National Oil & Pipe Line Com- 
pany, to be let into joint possession, and for an accounting as to the 
oil taken by them, which was refused. Of thèse défendants only 
one, the J. M. Gufïey Petroleum Company, states in its answer the 
amount or value of oil marketed. Ail the défendants who hâve an- 
swered and are operating wells show their solvency and ability to 
respond to any judgment that may be obtained against them in the 
case. In fact, the complainant does not deny their présent solvency, 
but makes a sworn àverment as follows : 

"Your orator further shows that the property of sald corporate défendants 
operating and that wlll operate wells on sald land consista mainly, and In 
some Instances solely, of the interest owned by them in said land and in 
said wells; that the land 1s of but llttle value, except for the oil, and if 
said défendants are allpwed to exhaust said oil, and pay the revenue to their 
stockholders, many of whom resid© and hâve their property beyond the 
llmits of the state of Texas, as your orator fears they will do, there would 
be no available and adéquate fund and property out of which your orator 
çould be compensa ted; that said défendants operating said wells are an- 
tagonisme and hostile to your orator, and therefore cannot be relied upon 
to render an impartial and just account of their opérations; also that the 
oil is taken from the wells by means exclusively within the control of thè 
défendants, and that the complainant has no way of ascertaining and 
proving by dlsinterested testimony the amount of oil taken and marketed 
from time to time." 

The first question presented has been frequently decided by the 
suprême court of Texas, where it is 1 dd that, if the complainant's 
title is a légal one, as in the présent case, capable of being established 
at law, the doctrine of lâches and stale claim does not apply. It is 
simply a question of adverse possession. San Patricio Corp. v. 
Mathis, 58 Tex. 242; Moss v. Berry, 53 Tex. 632; Williams v. 
Conger, 49 Tex. 602 ; House v. Brent, 69 Tex. 30, 7 S. W. 65 ; Lum- 
ber Co. v. Pinckard (Tex. Civ. App.) 23 S. W. 723 ; Land Co. v. 
Hyland (Tex. Civ. App.) 28 S. W. 206. And, though sitting in equity, 
this court may follow the rule of décision in the state court on the 
question of limitation and lâches. Balkam v. Iron Co., 154 U. S. 
177, 14 Sup. Ct. 1010, 38 L. Ed. 953 ; Tioga R. Co. v. Blossburg & 
C. R. Co., 20 Wall. 137, 22 L. Ed. 331. Again, since the com- 
plainant could go into a court of law and establish her title, and then 
corne to this court for the desired équitable relief, there is no reason 
why she should be denied it in the first instance. In cases, thus, of 
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concurrent jurisdiction, equity follows the law, and a court of equity 
will consider itself bound by the same rules that would apply in a 
court of law. Godden v. Kimmell, 99 U. S. 201, 25 L. Ed. 431 ; 
Metropolitan Nat. Bank v. St. Louis Dispatch Co., 149 U. S. 448, 13 
Sup. Ct. 944, 37 L. Ed. 799; Reugan v. Sabin, 3 C. C. A. 578, 53 
Fed. 420; 11 Am. & Eng. Enc. Law, 476. 

The contention that the complainant was bound by the judgment 
rendered in the suit against Cleveland, when she was not a party to it, 
cannot be sustained. The fact that her co-tenants might hâve re- 
covered for her in their names does not alter the matter. Stovall v, 
Carmichael, 52 Tex. 383; Walker v. Read, 59 Tex. 187; Bass v. 
Sevier, 58 Tex. 567 ; Jeffus v. Allen, 56 Tex. 195 ; 1 Black, Judgm. 
554. Nor can it be said that she was a party by représentation, 
Williamson v. Jones (W. Va.) 19 S. E. 444, 25 L. R. A. 222; 15 Enc. 
PI. & Prac. 627. 

Coming to the next point, the proof offered on the hearing fails 
of showing that the complainant received from the estate of Andrew 
A. Veatch in California any more than she was entitled to as her 
part thereof, so that it becomes unnecessary to say what would hâve 
been the effect if she had appropriated more than her share. But 
it is urged that she estopped herself from asserting her life estate 
when she accepted as a gift, and used a part of the money realized by 
her children from the sale of their interests. There is no élément of 
estoppel in it. They had not attempted to sell her interest, or the 
land itself; but if they had, and she had used the money, she would 
not hâve been estopped, because she was a married woman. John- 
son v. Bryan, 62 Tex. 623 ; Owens v. Land Co. (Tex. Civ. App.) 32 
S. W. 189, 1057. 

A difHcult question arises in regard to the rights of a life tenant, 
as respects petroleum oil obtained from the land. There seems to be 
no décision in Texas on the point, and but very few by the fédéral 
courts ; in fact, none directly in point. The statute under which the 
complainant acquired her life estate appears under the head, "Descent 
and Distribution," and reads as follows : 

"When any person having tltle to any estate of inheritance, real, personal 
or mixed, shall die intestate as to such estate, and shall leave a surviving 
husband or wife, the estate of such intestate shall descend and pass as fol- 
lows: (1) If the deceased hâve a child or children or their descendants, the 
surviving husband or wife shall take one-third of the Personal estate, and 
the balance of su"h Personal estate shall go to the child or children of the 
deceased and their descendants. The surviving husband or wife shall also 
be entitled to an estate for life in one-third of the land of the Intestate, 
with remainder to the child or children of the intestate and their de- 
scendants." Rev. St. Tex. art 1689. 

It is noticeable that ail property is classified, and its mode of 
descent regulated under two heads : First, "personal property," and, 
second, "land." The latter term is therefore employed in its most 
comprehensive sensé, and is nomen generalissimum. A life estate 
is given the survivor in one-third of the land of a deceased husband 
or wife, in this sensé necessarily, because ail property of inheritance 
that is not land is classified as personal property, and if the minerai 
rights that belonged to Andrew A. Veatch by virtue of his fee simple 
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ownership of one-sixth of this land did not pass, one-third to his 
widow for life, as land, it passed as personal property, one-third to 
her absolùtely. The life estate is given, not in the surface of the land, 
but in the land as land, and it is elementary that the land itself in 
légal contemplation extends from the sky to the depths. Coke says : 

"The term 'land' includes, not only the ground or soil, but everything 
which ls attached to the earth, whether by the course of nature, as trees, 
herbage, and water, or by the hand of man, as houses and other buildings; 
and It has an indeflnite extent upwards as well as downwards, so as to 
include everything terrestrial under or over it" Co. Litt 4a* 

Blackstone says: 

"Land comprebends, alj tbings of a permanent and substantial nature, being 
a word of very extensive signification; also, if a man grants ail his lands, 
he grants ail his mines of metals and bis fossils, his Woods, his waters, and 
bis houses, as well as his fields and meadows." 2 Bl. Oomm. 10-18. 

Washburn says: 

"Land ls always regarded as real property, and ordlnarily whatever ls 
eréçted or growlng upon lt, as well as whatever ls contained within it or 
beneath lts surface, sueh as minerais âûd the likë, upon the principle that 
'cujiis est solum, ejus est usque ad cœlam' in one direction, and 'usque ad 
orcum' in the other." 1 Washb. Real Prop. 8. 

Thé American and English Eiicyclopedia of Law (old édition) 
defines itas follows: 

"Land is the surface of the earth, whatever ls attached to lt by nature 
or by the hand ot man, and ail that is contained within or below lt" Vol. 
19, p. 1032. 

In Koen v. Bartlett, 23 S. E. 665, 31 L,. R. A. 130, 56 Am. St. Rep. 
887, the court discussed this question of whether a life estate in land 
is a mère interest in the surface, and. said : 

Vit must be conceded that the life tenant is vested with the ownership 
thereof as land, as beihg seised of the immédiate freehold of possession, 
wnich possession extends from top to' bottom, to the subsurface as mueh 
as the surface, In other words, to the land as a whole, or the tenant for 
life bas a freehold, as well as a tenant in fee, and that the owners of the 
inheritance hâve no more right to approach by a tunnel, and break and enter 
his superficial close, than they hâve to break and enter his close on the 
surface.'' 

Lenfers v. Henke (111.) 24 Am. Rep. 263, is to the sarae effect, and 
in that Case the court said: 

"Land cpmprehends ail things ot, a substantial nature, which includes ail 
ground, soii, or earth whatever, and hath in its légal signification an in- 
deflnite extent upwards as well as downwards. Minerais are a part of the 
land itself, and, if not susceptible ol division, the wife is entitled to be 
endowed of the profits and rents." 

According to ail the cases and , (ext-books a life estate in land in- 
variably extends to ail minerais beneath, the surface; but, the right 
being merely to use and enjoy, and not to dispose of, the land, the 
difficulté arises in determining what is proper use and enjoyment, and 
when a life tenant may and when he may not sever and dispose of 
minerais: without being guilty of waste. It is obvious that a life 
tenant, if allowed to mine, might get a much larger. proportion of the 
benefit of the estate than he would ordinarily receive. On the other 
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hand, if not allowed to mine, lie might get much less. The courts 
hâve undertaken to draw the line, and it may be stated as a gênerai 
rule, at common law, that, while a life tenant may continue to work 
mines that were open when the tenancy commenced, and this even 
to exhaustion, and may construct new approaches, he cannot open 
new mines, for to do so would be to commit vvaste. The rule allow- 
ing life tenants to mine, when the opérations are commenced before 
the tenancy is created, is based on the theory that in such cases 
mining is a mère mode of use and enjoyment, and to extract 
minerais is but to take the accruing profits of the land. Raynolds v. 
Hanna (C. C.) 55 Fed. 801 ; Koen v. Bartlett, 23 S. E. 664, 31' L. R. A. 
130, 56 Am. St. Rep. 884; Seager v. McCabe, 52 N. W. 299, 16 L. R. 
A. 247; Wentz's Appeal, 106 Pa. 301. The matter résolves itself, 
then, into a question of when and under what circumstances mining 
may be adopted as a mode of using the land. The authorities ail 
agrée that there is no restriction when the land lias once been used 
for mining purposes before the life tenant cornes in; and they now 
go a step further, and hold that mining will be allowed if the owner 
of the preceding estate has fixed on it the character of mining land by 
lease or the like, though no mines were opened. Priddy v. Griffith 
(111.) 37 N. E. 999, 41 Am. St. Rep. 397; Koen v. Bartlett, supra; 
Seager v. McCabe, supra. 

In the case at bar, the remainder-men, being also the owners of 
seventeen-eighteenths absolutely, hâve taken possession of the entire 
property to the exclusion of the life tenant, and hâve converted it 
into an oil field. The latter has committed no waste, and the point 
to be decided is, not whether she might drill for oil herself, but 
whether she may elect to acquiesce in the changing in the mode of 
use. The estâtes were joint when the change was made, and no par- 
tition was demanded. Consequently, any advantage that ensues 
must inure to the benefit of ail the co-tenants in proportion to their 
interests. Lenfers v. Henke, 73 111. 405, 24 Am. Rep. 263, is an ap- 
plicable authority, in principle at least. The case involved two ques- 
tions: (1) Whether a widow is ; entitled to dower in mines not open 
when her right of dower attached, but opened by the reversioner be- 
fore assignment ; and (2) whether a certain verbal agreement was 
valid as an assignment of dower. Both were decided in the affirm- 
ative. After announcing that the first question presented was one 
of first impression, the court proceeds with a review of the authorities. 
Speaking of the rule that a life tenant or dowress may not open new 
mines, the court observes : 

"In many of the later cases, as well as the earlîer cases, no reason what- 
ever is assignée! for the adoption of the rule; but, where any is assigned, 
it is, the dowress cannot open new mines when discovered, because she 
would be committing waste, which she ls not permitted to do. On principle, 
why may she not be endowed of mines opened by the heir or owner of the 
fee, after the dower attaches and before there has been any assignment? 
By ail the décisions, it ls not waste for her to work mines opened, although 
the same had been abandoned before the death of the husband. She may 
■construct new approaches, and not be guilty of waste. The reason for the 
rule adopted that bars dower in ail mines not opened during the lifetiine of 
the husband failing, the rule ought not to be extended to cas«s not strlctly 
withln its meaning." 
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And finally: 

"The heir, by opening the mines, has destroyed ail other profits of the 
land. There is no mode of enjoying mines, excepting by working them. If 
this cannot be done, they are prolitless to the dowress. As we hâve seen, 
it is not waste in her to work mines opened by her husband, and, by a 
parity of reasoning, we reach the conclusion it is not waste for her to work 
mines opened by the heirs before assignment of dower." 

Priddy v. Griffith (111.) 37 N. E. 999, 41 Am. St. Rep. 397 was de- 
cided by the same court, and language to the saine effect used. 

There is a slight différence between the facts of Lenfers v. Henke 
and the case at bar. In that case the widow's interest was consum- 
mate dower, while hère it is a vested life estate in an undivided inter- 
est. But it is not perceived how this could affect the principle in- 
volved. The reasoning of that case is applicable hère, and seems 
unanswerable, and it is certainly in keeping with the tendency of 
modem décisions. Still, it recognizes the rule that a life tenant may 
not open new mines, and it is not in conflict with any of the cases 
cited by counsel for défendants, unless it be Coates v. Cheever, 1 
Cow. 460. It seems to hâve been there held by one of the courts of 
New York in 1823 that the widow was not dowable of mines opened 
by the heir after the husband's death. The land there had been de- 
voted to mining purposes, however, by the husband, in his lifetime, 
and the décision for that reason was clearly wrong. Billings v. Tay- 
lor (Mass.) 20 Am. Dec. 533; Gaines v. Mining Co., 33 N. J. Eq. 
603 ; Priddy v. Griffith, supra ; Koen v. Bartlett, supra. 

There is another well-established principle that supports the hold- 
ing of Lenfers v. Henke, and it is this : As against the heir and his 
vendees, the widow is entitled to dower in her deceased husband's 
land according to value and condition at the time dower is assigned. 
A full discussion of this occurs in Allen v. McCoy, 8 Ham. 418. 
See, also, 1 Washburn, 238-240; 2 Scribner, 595; 5 Am. & Eng. 
Enc. Law (old) 929. The same rule applies in partition between co- 
tenants, except that actual improvements are allowed to the one mak- 
ing them, but enhancements from independent causes, such as 
growth in the population of a town or discovery of minerai deposits, 
may be shared by ail. 

Thus far the question has been treated without distinction between 
conventional life estâtes and common-law dower on the one hand, 
and life estâtes inherited by the law of heirship and succession on the 
other. In Seager v. McCabe, supra, the suprême court of Michigan, 
construing a dower statute of that state, reviewed the décisions at 
considérable length, rnade the distinction, and announced the fol- 
lowing conclusion: 

"The rules applicable to a country where landed estâtes are large and 
diversified, where the laws of inheritance are exclusive, where the theory 
of dower Is subsistence merely, and where there is a strong disposition to 
free estâtes from even that charge, do not obtain in a commonwealth like 
ours, where estâtes are small, and the policy of our laws is to distribute them 
with each génération, where dower isone of the positive institutions of the 
state, founded in policy, and the provision of the widow Is a part of the law 
of distribution, and the aim of the statute is, not subsistence only, but pro- 
vision commensurate with the estate. In the présent case the grant ls by 
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opération of the statute, glvlng the use of ail the lands of whlcta the husband 
was seised. The grant must be held to include the use of thèse lands, 
lrrespective of wnether mines are opened upon them before or after the 
husband's death." 

The statute there construed was not as broad as the one of Texas, 
and was directed at the subject of dower. The Texas statute makes 
no mention of dower, but defines that which under the civil law would 
hâve been a usufruct, — an estate not impeachable for waste. This 
is specially significant, when it is remembered that the Texas system 
of land titles and laws of marital rights is devised largely from the 
civil law. Carroll v. Carroll, 20 Tex. 743. Under the civil law the 
usufructuary had a right to seek for and open every kind of mines, 
stone and lime quarries, chalk pits, and gravel banks. 1 Dom. Civ. 
Law, 843 ; 2 Dom. Civ. Law, 945-968 ; Neel v. Neel, 19 Pa. 323. 

Another noticeable feature of the statute is that it gives the sur- 
viving husband the same estate in the land of the wife upon her death 
that it gives her in his land at his démise. This is a complète answer 
to the argument that the rule shall dépend upon whether mines are 
open or not at the time of the husband's death, because he, by reason 
of his position as the head of the family, is deemed to fix for the use 
of his property commensurate with the necessities of his family. I 
think the complainant is entitled to one-eighteenth of the oil pro- 
duc*;d, after deducting ail expenses of producing and marketing. If 
she is not entitled to the net one-eighteenth absolutely, then she is 
entitled to hâve such net yield impounded and put at interest, the in- 
terest to be paid to her during her life, while the corpus of the fund is 
preserved for the remainder-men. Blakley v. Marshall (Pa.) 34 
Atl. 564; Wilson v. Hughes (W. Va.) 28 S. E. 781, 39 L. R. A. 292; 
Bryan, Petroleum, 41 ; Macswinney, Mines, 65. In neither event, 
however, should a court of equity take from the défendants the con- 
trol and management of the common property. But a spécial re- 
ceiver, more in the nature of an auditor, will be appointed for the 
purpose of taking and keeping accurate accounts of ail oil marketed 
by the défendants, together with prices obtained and expenses in- 
curred, and to collect, receive, and hold, subject to the orders of the 
court, one-eighteenth of the net amount of ail oil so marketed. Ul- 
man v. Clark (C. C.) 75 Fed. 868, Williamson v. Jones, 19 S. E. 436, 
25 L. R. A. 222. 

From the évidence introduced it seems at least probable that the 
lines of the Veatch and Humphreys surveys coincide, and that the 
Ingalls and Douthett surveys are invalid. This, however, would 
still leave the location of the line in dispute. The Une fixed by the 
judgment in the case of Pasture Co. v. Cleveland (Tex. Civ. App.) 26 
S. W. 93, appears to hâve been acted upon as an agreed line for some 
years, and for the purposes of the présent order it will be considered 
as the true line. 

F. C. Proctor, Geo. C. Gréer, Foster Rose, Gustave Lemle, D. 
Edw. Gréer, A. T. Watts, and Wm. P. Ellison, for appellants. 
Amos L. Beaty and R. R. Hazlewood, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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PER CURIAM. As, by the record, the appellee, Mrs. Snow, is 
seised of an estate for life in one undivided one-eighteenth part of the 
lands described in the decree appealed from, and to that extent is a 
tenant in common with the ovvners of the fee, we ail agrée that she is 
interested in and entitled to an accounting for ail oil developed and 
produced on and from the said lands to the préjudice of her estate, and 
to that end a receiver was properly appointée! pending the litigation 
necessary to finally détermine the full rights of the appellee. On this 
appeal no other questions need be passed upon. 

The decree of the circuit court is affirmed, with costs. 



UNITED STATES v. TOWNSEND et al. 

(Circuit Court of Appeals, Second Circuit. January 4, 1902.) 

No. 76. 

Tabiff Acts— Construction— "Professional Production of a Sculptor.* 
In construing tarifl statutes congress must be assumed to use words 
and phrases in the sensé in which they hâve been applied by the treas- 
ury department and executive and administrative omeers under earlier 
statutes, and, so construed, the phrase "professi nal production of a 
sculptor," as used in Tarilï Act 1897, par. 454, providing that "the term 
'statuary' * * * shall be understood to include only such statuary 
* * * as is the professional production of a statuary or sculptor," 
must be considered as synonymous with "productions of a professional 
sculptor." i 

Appealfrom the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court f eversing a décision of the board of gênerai appraisers, which 
affirmed the assessment for duty of certain marble statuary, 

See 108 Fed. 8oi. 

Henry C. Plast, for appellant. 
Howard T. Walden, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges, and 
TOWNSEND, District Judge. 

PER CURIAM. The articles in question are marble and ala- 
baster busts, single figures, groups, and bas reliefs, which are de- 
signed for use chiefiy for mémorial or cemetery and church pur- 
poses, and include such subjects as Faith, Hope, Memory, Sorrow, 
the Résurrection, etc. They were assessed for duty, under para- 
graph 115 of the tarifï act of 1897, as "manufactures of marble," 
at 50 per centum ad valorem. The importers contended that they 
should be assessed under paragraph 454, which reads as follows : 

"454. Paintings in oll or water colors, pastels, pen and ink drawings, and 
statuary, not specially provided for in this act, twenty per centum ad 
valorem; but the term 'statuary' as used in this act shall be understood to 

1 Interprétation of commercial and trade terms In taris laws, see note to 
Dennison Mfg. Co. v. U. S., 18 C. C. A. 545. 
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include only such statuary as ls eut, carved or otberwlse wrought by hand, 
from a solid block or mass of marble, stone or alabaster, or from métal, and 
as is the professional production of a statuary or sculptor only." 

There was a great deal of évidence presented to the circuit court 
which was not before the board of gênerai appraisers, and which 
materially differentiated the case from the one it passed upon. The 
judge who heard the cause below discussed the questions presented 
in a careful opinion, in the reasoning and conclusions of which we 
fully concur. The appellant calls attention to the fact that in par- 
aphrasing paragraph 454 that opinion states the concluding clause 
as requiring the statuary to be the "production of a professional 
sculptor," when the phrase used in the act is "the professional pro- 
duction of a sculptor." The change of phraseology is immaterial. 
It is a faniiliar rule of construction of tariff statutes that congress 
must be assumed to use words and phrases in the sensé in which 
they hâve been applied by the treasury department and executive 
and administrative officers of the government under earlier statutes 
which contained the same words and phrases. Robertson v. Down- 
ing, 127 U. S. 612, 8 Sup. Ct. 1328, 32 L. Ed. 269. The phrase 
"professional production of a sculptor" is found in successive tariff 
acts for some years past. Under date of February 6, 1880 (Treas- 
ury Synopsis, 4416), the secretary of the treasury, in a letter to the 
secretary of state, says: 

"The terms 'professional productions of a sculptor' and 'productions of a 
professional sculptor' are considered as having the same signification, and 
the articles must be a production of a professional sculptor or statuary in 
the true définition of that term, in order to be admissible at a duty of," etc. 

And the instructions as to consular certificates evidently regard 
the one phrase as a synonym of the other. It must be assumed 
that congress used the phrase it chose with a like understanding of 
its meaning. 

The décision of the circuit court is affirmed. 



In re HBNSOHEL et al. (two cases). 

(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

Nos. 74, 80. 

t. Bankruptcy — Choosing Trustées. 

Under Bankr. Act 1898, S 56a, requiring matters submitted to the 
créditons to be passed on "by a majority vete in number and amount 
of claims of ail creditors whose claims hâve been allowed and are 
présent," claims allowed are not to be counted in choosing a trustée, 
where the créditer is not présent, and the power of attorney of his 
proxy ls insufficient. 

8. Same— Proxiks— Certificate of Notary. 

A notary's certificate of acknowledgment to power of attorney to 
proxy of bankrupt's creditor is suffleient though having no venue, as it 
compiles with the form prescribed pursuant to Bankr. Act 1898, § 30, 
vesting the suprême court with power to prescribe rules and forma. 

Pétition to Review Order of the District Court of the United 
States for the Southern District of New York. 
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William M. K. Olcott, for petitioners. 
E. J. Myers, for respondent. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. This is a pétition of review of an 
order of a court of bankruptcy confirming the appointaient of a 
trustée. 109 Fed. 861. At a meeting of the creditors of the bank- 
rupt to choose a trustée of his estate 10 creditors, whose claims ag- 
gregated $8,173, voted for Mr. Whitney, and 4 creditors, whose 
claims aggregated $2,048, voted for Mr. Hough. The court con- 
firmed the choice of Mr. Hough as trustée, he having been appointed 
such by the référée in bankruptcy upon the theory that the creditors 
had made no choice. This ruling proceeded upon *the considération 
that there were 24 creditors présent at the meeting, and consequent- 
ly the votes cast for Mr. Whitney were not those of a majority. 
In this number of 24 were 10 who were not allowed to vote. Prox- 
ies for thèse votes had been executed to certain attorneys, and thèse 
attorneys ofïered to vote for Mr. Whitney, but the votes were ex- 
cluded by the référée upon the ground that the proxies were not 
valid. The, district court, in confirming the choice of Mr. Hough, 
besides deciding that a majority of the votes présent had not been 
cast for Mr. Whitney, also decided that Mr. Hough was the choice 
of the creditors, because 8 of the votes cast for Mr. Whitney were 
cast by proxies who voted on détective powers of attorney. We 
are of the opinion that creditors whose claims hâve been allowed 
are not présent at a meeting within the meaning of section 56a of 
the bankrupt act, when they are not permitted to participate in its 
proceedings. The language of the clause is as follows: 

"Creditors shall pass upon matters submitted to them at their meetings 
by a majority vote in number and amount of claims of ail creditors whose 
claims hâve been allowed and are présent, except as herein otherwise pro- 
vided." 

The meaning of the clause is to vest the power of creditors in 
those who are présent,, and not allow the proceedings to be de- 
layed by the absence of those creditors who do not take suftîcient 
interest to participate; but it is not its meaning to treat those as 
présent who are excluded from voting by the référée. The court 
below construed it as meaning that the proceedings are to be con- 
trolled bythe majority in number and amount of the "claims" prés- 
ent at the meeting, and was of the opinion that the claims sought to 
be represented by the excluded proxies were présent at the meet- 
ing. We do not understand how claims are présent at a meeting 
when the creditors themselves are absent, and those who seek to 
represent the claims are not allowed to represent them. Such claims 
are présent only in the sensé that every claim that lias been proved 
is présent. The proof of claim has been filed wi'th the register, and 
may be on his desk during the meeting, but it is not présent for 
any vital purpose. The proxy who is excluded from participation 
in the meeting is for ail practical purposes precluded from represent- 
ing the claim, and is absent from the meeting in légal contempla- 
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tion. We agrée with the circuit court of appeals for the Sixth cir- 
cuit that of the creditors giving proxies those only are to be counted 
whose powers of attorney were regarded as authorizing the at- 
torney to appear and participate in the meeting. In re McGill, 45 
C. C. A. 218, 106 Fed. 57. 

The defects in the eight powers of attorney to the proxies voting 
for Mr. Whitney consisted in the absence of a venue to the notary's 
certificate of acknowledgment. The acknowledgment conformed lit- 
erally to the form prescribed by the suprême court. Form No. 21 
(18 Sup. Ct. xxviii.). In People v. Snyder, 41 N. Y. 397, a jus- 
tice of the suprême court of the United States, in taking the ac- 
knowledgment to a deed, omitted the venue, and the question wheth- 
er it was a valid acknowledgment was presented for décision. The 
court, in holding the acknowledgment to be sufficient, said : 

"This officer was entltled to take the acknowledgment, and it must be 
preslimed that he dld it within the limits of his jurisdietion, even though 
that is not stated to hâve been the case in the certiflcate which he made, 
for the légal presumption is in favor of the validity of the acts of public 
officers where nothing appears warranting a différent conclusion." 

In Carpenter v. Dexter, 8 Wall. 513, 19 L. Ed. 426, the venue to 
the certiflcate of a notary was simply, "State of New York," and 
it was objected that the certificate had no assignable locality, and 
was therefore fatally defective; but the court in considering the 
objection used this language : 

"The commissioner of deeds in New York had authority to act only In his 
city, and it will be presumed, although the state is named, that the officer 
exercised his office within the territorial limits for which he was appointed." 

The proposition that, when the officiai character of the person 
taking the acknowledgment appears in the certificate, his authority 
and jurisdietion are to be presumed, is generally recognized by the 
authorities. There are, however, respectable authorities to the ef- 
fect that the certificate is defective when it contains no venue, 
and the place where it was taken cannot be ascertained by a référence 
to the instrument to which it is attached. Bankr. Act, § 30, vests with 
the suprême court the power to prescribe rules and forms to be 
observed in proceedings under it. As the certificates in question 
comply accurately with the form which has been prescribed pursu- 
ant to this statutory authority, it must be deemed sufficient. 

We conclude that the district court erred in approving the action 
of the référée. The cause is remitted to the district court with in- 
structions accordingly. 



SUN PRINTING & PUBLISHING ASS'N v. EDWARDS. 

(Circuit Court of Appeals, Second Circuit. January 14, 1902.) 

No. 71. 

1. Paroi Evidbnce to Vary Written Conthact — Admissibilité 

Where letters between plaintiff and défendant show a contract by 
which plaintiff was employed as superintendent of defendant's printing 
and mechanical departments for a certain term at a certain salary, 
with power to eruploy and discharge ail help, paroi évidence is not 
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admissible, In an action against défendant for the wrongful discharge 
of plaintiff, to show conversations and negotiations between the parties 
prior to the exchange of letters, for the purpose of showing that the con- 
tract actually inade by the parties required plaintiff to bring with him 
Intd defendant's service a force of compétent compositors and stereo- 
typers, etc., as such oral agreement, relating to the same subject-matter, 
is not a collatéral agreement which may be established by such évidence. 

2. Master and Servant— Contbact of Employment — Implied Coni>itioks. 
The contract implies an undertaking on the part of plaintiff that he 
ls compétent to discharge bis duties as superintendent of defendant's 
printing establishment, and that he will discharge such duties f aith- 
f ully. 

8. Bame— Evidence— Admissibilitt. 

Where plaintiff introduces évidence of the conversations and negotia- 
tions between the parties befcre the exchange of letters constituting the 
contract, évidence of such conversations and negotiations is admissible 
on behalf of the défendant 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Franklin Bartlett, for plaintiff in error. 
Thos. F. Bayard, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and 
TOWNSEND, District Judge. 

WALEACE, Circuit Judge. This is a writ of error by the de- 
fendant in the, court below to review a judgment entered for the 
plaintiff upon the verdict of à jury. 

The action was for breach of contract. The plaintiff alleged in 
his complaint that a written contract had been made with him by 
the défendant, evidenced by a letter written by him to the défendant, 
and the defendant's letter in reply, by which he was to be employed 
by the défendant for the term of two years, and that he was dis- 
charged by the défendant, without cause, shortly after he entered 
upon the performance of his duties. The letter written by the plain- 
tiff was as follows: 

"I understand that I am to be employed by your corporation for the term 
of at least two years at an annual salary of $5,200, payable in equal weekly 
payments of $100 each. I am to hâve entire control of ail the printing and 
mechanical departments and appliances of your corporation, and am to em- 
ploy and discharge, at my discrétion, ail the employés of said departments. 
The office of 'superintendent of printing' is to be created, and by that dés- 
ignation I shàll expect to be known. I submit this statement In full to you, 
in order that, if you see fit to take me on, there may be no mlsunderstanding 
as to the terms agreed upon, by either side." 

The defendant's letter in reply was an unconditional assent to the 
contents of the plaintiff's letter. 

The defendant's answer, among other défenses, besides alleging 
that the plaintiff was discharged for justifiable cause, alleged that 
the letters did not contain the whole agreement between the parties, 
and set up, in substance, that the plaintiff, on his part, undertook 
to bring with him into the employ of the défendant a force of 200 
experienced and qualified compositors and stereotypers, and to su- 
pervise and manage the composing and stereotyping departments of 
the défendant in a manner to relieve the défendant of ail trouble 
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in printing its newspapers, and that he failed to fulfi.ll thèse prom- 
ises. The principal assignments of error are addressed to the rul- 
ings of the court at the trial in excluding évidence. 

The trial judge excluded évidence offered by the défendant of the 
conversation and negotiations between the parties preliminary to 
the exchange of the letters. So far as this évidence was offered by 
the défendant for the purpose of establishing the agreement set up 
in its answer, we think that it was not compétent. 

When a contract is consummated by writing, the presumption of 
law is that the written instrument contains the whole of it. The 
agreement is to be ascertained exclusively by its terms; and oral 
représentations or stipulations preceding or accompanying its ex- 
écution, difïering from or not contained in the instrument, cannot 
be proved. But when the writing is of a nature to import that it 
was not intended to embody the entire contract between the parties, 
oral évidence to prove the whole terms is admissible. An exam- 
ple of such a writing is a mémorandum of purchase or sale. Allen 
v. Pink, 4 Mees. & W. 140; Potter v. Hopkins, 25 Wend. 417; Fil- 
kins v. Whyland, 24 N. Y. 338. So, also, a paroi collatéral agree- 
ment made prior to or contemporaneous with the written agree- 
ment, which does not qualify the terms of the instrument, and is not 
inconsistent with them, may be given in évidence. But in applying 
this rule the question what collatéral agreements do qualify the 
written contract, and what do not, is one upon which there is much 
divergence in the adjudications. Thus, in Chapin v. Dobson, 78 N. 
Y. 74, 34 Am. Rep. 512, there was an agreement in writing by 
which the plaintiff agreed to furnish, and the défendant to pur- 
chase, certain machines upon terms and at times specified; and the 
défendant was permitted to prove a paroi agreement at the same 
time by which the plaintiff guarantied that the machines should be 
so made that they would do the defendant's work satisfactorily, 
and, if not, that the plaintiff would take them back. On the other 
hand, in Seitz v. Machine Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. 
Ed. 837, there was a written contract whereby the plaintiff agreed 
to supply the défendant with a specified machine, and put it in 
opération under the superintendence of a compétent man, and the 
défendant agreed to pay therefor a specified sum at specified times; 
and the court held the défendant could not be permitted to prove 
an oral agreement, entered into at the same time, that the ma- 
chine purchased should hâve a certain capacity, and be capable of 
doing certain work. In referring to the rule that the existence of a 
separate oral agreement as to any matter to which the written agree- 
ment is silent, and which is not inconsistent with its terms, may be 
proved by paroi, the court, in its opinion, used this language : 

"But such an agreement must not only be collatéral, but must relate to a 
Bubject distinct from that to which the written contract applies; that is, lt 
must not be so closely connectée! with the principal transaction as to form 
part and parcel of IL" 

This court must be controlled by the principle of that décision. 
See, also, Bast v. Bank, 101 U. S. 93, 25 L. Ed. 794; Godkin v. 
Monahan, 27 C. C. A. 410, 83 Fed. 116, 53 U. S. App. 604. 
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The implied conditions of a contract are as much a part of its 
terms as the written parts, and the rule which forbids the proof of 
a collatéral paroi agreement which is inconsistent with the written 
terras equally forbids the proof of one which is inconsistent with 
its implied conditions. As the trial judge correctly stated in his 
instructions to the jury, in this case the agreement between the 
parties implied an undertaking on the part of the plaintiff to be 
compétent to discharge the duties of a superintendent of the dé- 
fendants printing establishment, and to discharge them iaithfully; 
and this was the extent of his undertaking. By the contract, he 
was to hâve entire control of the printing department, and proof 
that he agreed to employ a force of a specified number of men, if 
it would not hâve established an undertaking inconsistent with that 
provision of the contract, certainly would hâve established one that 
did not relate to a distinct subject, but was so closely related as to 
form a part of it. Proof that he agreed to discharge his duties as 
superintendent in such manner as to accomplish a particular resuit 
would establish an undertaking inconsistent with the implied terms 
of the agreement. As, of the undertakings sought to be proved, one 
related to the same subject as the written contract, and the other 
would hâve qualified its purport, they were not available to the 
défendant. 

Although, in excluding the évidence for the purpose of estab- 
lishing the alleged collatéral agreement the ruling of the trial judge 
was correct, we think the preliminary conversations between the 
plaintiff and the managing agents of the défendant were admissi- 
ble on other grounds. The plaintiff had given testimony in respect 
to thèse conversations, and had detailed what was said ; and when 
the défendant ofïered to prove its version of them, and the objection 
was made that the évidence would contradict the terms of the writ- 
ten contract, the défendant insisted upon its right to prove them 
because the plaintiff had been allowed to do so. Prior conversations 
and negotiations are often compétent when the subject-matter of a 
contract requires the aid of extrinsic évidence to ascertain its mean- 
ing. It was important in this case to know what kind of a printing 
establishment was contemplated by the contract, as the question of 
the plaintiff's competency, and the right of the défendant to dis- 
charge him for inefficiency, would measurably dépend upon the char- 
acter of the establishment he was to supervise and manage. Was 
the défendant 's printing department to be maintained on the scale, 
and its business conducted generally, in the future as in the past, 
or did the parties contemplate a new departure, and the mainte- 
nance of a larger or smaller concern? The contract is silent on 
thèse matters, and it may well be that the évidence excluded was 
compétent for the purpose of making that determinate which was 
left vague and uncertain. But whether the évidence was com- 
pétent in this view or not, it was admissible because the plaintiff, 
having opened the door and availed himself of its benefit, was fore- 
closed from precluding the défendant from its benefit. The testi- 
mony given by the plaintiff was of a character likely to influence 
the jury, and we cannot doubt it was prejudicial to the défendant. 

The judgment is reverse' 
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METROPOLITAN ST. RT. CO. v. HUDSON. 

(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 22. 

1. Street Railway— Injury to Passenger— Insttî dotions. 

Where, in an action for injuries to a passenger on a street car, the 
Issues are whether plaintiff was injured by the careless startiug of the 
car after it had stopped or by her own négligence in attempting to 
board it before it had stopped, it is error to instruct that if the car, even 
if not quite at a standstill, was moving with such extrême slowness 
that a person might fairly undertake to board it, and while plaintiff was 
about boarding it the conductor suddenly started it, so that it moved 
forward with a jerk, defendant's négligence would be established. 

%. SAMK — APPBAL — AsSIGNMENT OF EkROIÎ. 

An assignaient of error complaining of an erroneous instruction is 
without merit where the court, on plaintiff's exception, qualified the in- 
struction, and plaintiff took no further exception. 
& Samk— Measure of Damages— Instructions. 

In an action for injuries, an instruction not to award plaintiff any 
damages for hysteria not directly caused by the accident is properly re- 
fused, as it restricts the rec~very to damages directly caused by the 
accident, while those indirectly resulting from It may also hâve beeD 
recoverable. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Théo. H. Lord, for plaintiff in error. 

J. Aspinwall Hodge, for défendant in error. 

Before WALLACE, Circuit Judge, and TOWNSEND, District 
Judgt. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff in 
an action for négligence rendered upon the verdict of a jury. The 
only assignments of error which hâve been argued relate to an in- 
struction given by the trial judge to the jury in respect to the nég- 
ligence of the défendant, and his refusai to give one in respect to 
the question of damages requested by the défendant. 

The issues upon the trial, aside from those relating to the dam- 
ages, were whether the plaintiff was injured by the careless starting 
of the defendant's car after it had stopped to receive passengers, 
or whether she was injured by her own négligence in attempting to 
board it before it had corne to a stop. The trial judge instructed 
the jury that "if the car, even if not quite at a standstill, was still 
moving with such extrême slowness that a person might fairly un- 
dertake to board it, and while plaintiff was about boarding it the 
conductor suddenly started it, so that it moved forward with a jerk," 
négligence on the part of the défendant would be established. 

This instruction was apparently given under the impression of 
the trial judge that the plaintiff may hâve received her injury while 
attempting to board the car after it had corne to a stop and before 
it had got under much speed. The évidence did not authorize such 
a theory, and, if it had, we think the instruction would not hâve been 
113 F.— 29 
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correct without further qualification. Unless a car has reached one 
of its regular stopping places, or its speed has been slowed to per- 
mit an iutending passenger to board it, or some invitation, express 
or implied, to board it has been given by those in charge, the con- 
ductor is under no obligation to anticipate that any person will at- 
tempt to board ; and if, in ignorance of such an attempt, he causes 
the motorman suddenly to put on speed, he does not violate any 
duty towards an intending passenger. Conductors of street cars are 
at liberty to regulate the movements of their cars as they sec fit 
so long as they do not violate their duties to others. If, however, 
while a car is proceeding slowly, the conductor is made aware that 
an intending passenger is attempting to board it, although it may 
not be his duty to stop the car, common prudence certainly forbids 
that he start it suddenly forward. No man is at liberty to do an act 
unnecessarily which he knows or ought to know is likely to imperil 
the person of another. 

Notwithstanding the instruction was incorrect, in view of the 
issues which were presented by the évidence, we think the assign- 
ment of error based upon it is not well taken. The attention of the 
trial judge was not called to the erroneous theory of the facts sug- 
gested by the instruction, and when the plaintiff excepted to the 
instruction the trial judge qualified it, and the plaintiff took no 
further exception. Obviously, the plaintiff acquiesced in the instruc- 
tion as qualified. 

The other assignment of error is based upon the refusai of the 
trial judge to instruct the jury not to award the plaintiff "any dam- 
ages for hysteria not directly caused by the accident." He did not 
instruct them specifically whether the hysteria was or was not an 
élément of damages, but he defined adequately the gênerai rule 
of compensation in actions for personal injury, and no exception 
was taken to that portion of the charge. The instruction was one of 
a character which the judge at a trial is at liberty to give or with- 
hold at his discrétion. It is open, however, to the criticism that it 
sought to restrict the recovery to damages directly caused by the 
accident, while those indirectly resulting from it may also hâve been 
recoverable. The author of the initial cause is responsible for the 
indirect damages which are its natural conséquences. The sugges- 
tion that the instructions given did not confine the considération 
of the jury to the damages arising solely from the accident is hyper- 
critical. The only controversy as regarded damages was in respect 
to the extent of the injuries caused by the defendant's acts, and to 
urge that the jury might hâve given damages for hysteria not thus 
caused is an académie proposition, and does not appeal to common 
sensé. 

We conclude that the exceptions by the défendant were not well 
taken, and the judgment should be affirmed. 
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McKNIGHT v. DNITED STATES. 
(Circuit Court of Appeals, Sixtb. Circuit February 10, 1902.) 

1. Criminal Law— Writ of Ebror — Stat of Proceedingb— Bail. 

Under Rev. St § 1007, providlng that a writ of error, when granted 
within 60 days after tue rendition of the judgtnent complained of, or 
afterwards, with the permission of a judge of the appellate court, shall 
operate as a supersedeas, and under raie 38 of the circuit court of ap- 
peals (31 O. C. A. cviiL, 90 Fed. cviii.) such writ in the case of a con- 
viction of a crime not capital, stays exécution, but such stay of pro- 
ceedings does not involve the question as to whether, pending the writ 
of error, défendant shall be detained or go at large on bail. 

8. Bamk— Power of Court. 

tfnder the act to establish the circuit court of appeals (26 Stat. 829), 
section 11, providlng that ail provisions of law in force regulating appeals 
or writs of error, including provisions for bonds or other securities, shall 
regulate such proceedings in that court and rule 38 of such court, the 
court has the power, and it ls generally its duty, to admit to bail, after 
conviction of a crime not capital, pending a writ of error. 

8. Bame— Application for Admission to Bail. 

Where défendant was convlcted of embezzling funds of a national 
bank, and the trial court refused to admit him to bail pending a writ 
of error, in the absence of some great urgency, a further application for 
admission to bail should be made to the appellate court 

4 Same— Time. 

Where one convicted of crime is admitted to bail pending a writ of 
error, the bail should be allowed for a time only sufflcient to insure the 
flling of the transeript in the court of appeals within a reasonable tlme, 
reservlng the question of further bail until the lapse of the time thus 
flxed. 

5. Same— Thtrd Conviction. 

The fact that défendant has been tried and convicted three finies on 
the same indictment for embezzling funds of a national bank is not suf- 
flcient ground for denying bail pending a third writ of error. 

On Application for Bail Pending Writ of Error. 
See m Fed. 735. 

W. C. P. Breckinridge, A. E. Richards, and A. G. Ronald, for plain- 
tif! in error. 

R. D. Hill, U. S. Atty., for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge. The plaintiff in error has been convict- 
ed under an indictment charging embezzlement of funds of a national 
bank. After writ of error allowed and citation served, he applied 
to the court below for bail, pending his writ of error, but bail was 
refused him. Application was then made for bail to one of the mem- 
bers of this court, who, preferring that the application should be 
made to this court, suggested to the trial judge the propriety of ad- 
mitting the petitioner to bail until such time as this court might hâve 
opportunity to hear and détermine an application from the plaintif? 
in error. Upon this suggestion the trial judge acted, and the plaintiff 
in error has been admitted to bail until February I2th next. He has 
now filed a pétition praying to be allowed to stand upon bail pending 
his writ of error. Under the rules of this court, and in due course 
of procédure, the petitioner's bail must expire long before a hearing 
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upon his writ of error. In such circumstances ît becomes raecessary 
to détermine whether he shall, pending his writ of error, be allowed 
to give bail for his appearance in the district court after the dé- 
termination of his case in this court. The writ of error, when filed 
within 60 days of the judgment complained of, opérâtes as a super- 
sedeas or stay of proceedings; and a writ of error from this court 
to the circuit or district court, in the case of the conviction of a crime 
not capital, is a matter of right without giving any security. Section 
1007, Rev, St.; In re Claasen, 140 U. S. 200, 11 Sup. Ct. 735, 35 
L. Ed. 409; Hudson v. Parker, 156 U. S. 277, 283, 15 Sup. Ct. 450, 
39 L. Ed. 424; rule 38 of this court (31 C. C. A. cviii., 90 Fed. cviii.). 
If the writ of error is not allowed until after the lapse of 60 days, it 
will equally operate as a supersedeas, provided the judge signing the 
citation shall so direct. But the stay of proceedings simply prevents 
the exécution of the judgment of the trial court, and by no means in- 
volves the question as to whether pending the writ of error he shall 
be detained or go at large upon bail. Neither the power nor the 
gênerai duty to admit to bail after conviction, and pending a writ of 
error, can be regarded as open, in view of the thirty-sixth rule of the 
suprême court, and the conclusions announced by that court in 
Hudson v. Parker, where Mr. Justice Gray, after a considération of 
the statutory provisions in respect of bail, said : 

"But, however it maybe in a capital case, it is quite clear, in view of ail 
the législation on the subject of bail, that congress musthave intend ed that 
trader the act of 1891 (26 Stat. 827), in cases of crimes not capital, and there- 
fore bailable of right before conviction, bail might be taken, upon writ of 
error, by order of the proper court, justice, or judge. And we are of opinion 
that any justice of this court, having power, by the acts of congress, to 
allow the writ of error, to Issue the citation, to take the security required 
by law, and to grant a supersedeas, has the authority, as incidental to the 
exercise of this power, to order the plaintiff in error to be admitted to bail, 
independently of any rule of court upon the subject, and that this authority 
is recognized in the flrst paragraph of rule 36." 

Rule 38 of this court is, in substance, rule 36 (31 C. C. A. cvii., 90 
Fed. cvii.) of the suprême court. That this court has the power, by 
virtue of its jurisdiction over the proceedings in error, to admit to 
bail in criminal cases pending upon writ of error, is indisputable. 
The elëventh section of the act to establish circuit courts of appeals 
(26 Stat. 829) provides that: 

"Ail provisions of law now in force regulating the methods and Systems 
of review, through appeals or writs of error, shall regulate the method and 
System of appeals and writs of error, provided for in this act, in respect of 
the circuit courts of appeals, including ail provisions for bonds or other se* 
curities to be required and taken on such appeals and writs of error, and 
any judge of the circuit court of appeals, in respect of cases brought or to 
be brought to that court, shall hâve the same powers and duties as to the 
allowance of appeals or writs of error, and the conditions of such allowance, 
as now by law belong to the justices or judges in respect of the existing 
courts of the United States respectively." 

It follows from this broad power that this court, or its judges, 
may exercise, in aid of its appellate jurisdiction in criminal cases, the 
same powers in regard to the allowing of writs of error, or admis- 
sion to bail pending a writ of error, which were formerly exercised 
In appellate criminal proceedings by the suprême court or its justices, 
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by virtue of the provisions of statutory law in force, or by implica- 
tion from the grant of jurisdiction over proceedings in error. Rule 
36, said the suprême court in Hudson v. Parker, "was so framed as 
to give efïect to the appellate jurisdiction conferred by the act of 1891 
in the manner most consistent with the provisions of the various acts 
of congress concerning the same matter." The same rule has been 
adopted by this court to give efïect to the jurisdiction conferred upon 
it by the act of 1891, and by the act of January 20, 1897 (29 Stat. 492), 
withdrawing from the suprême court jurisdiction of criminal cases 
not capital, and conferring the same on this court. There seems to 
hâve been no disagreement in the suprême court in respect of the 
power of the suprême court to admit to bail in criminal cases pending 
on writ of error; for Mr. Justice Brewer, in his dissenting opinion, 
expressed his agreement with the assertion that the court "has power 
to admit to bail in criminal cases pending in error," though he de- 
duced the power "to let to bail solely from the grant of jurisdiction 
over the proceedings in error," and differed with the majority in re- 
spect to the power of a single justice, not assigned to the circuit to 
which the writ of error issued. From whatever source the power 
cornes it is clear that this court, as an appellate court, has the power 
to admit to bail pending a writ of error. The granting of the writ 
of error in itself stays the exécution of the sentence of the trial court. 
Détention pending the writ is only for the purpose of securing the 
att.endance of the convicted person after the détermination of his 
proceedings in error. If this can or will be done by requiring bail, 
there is no excuse for refusing or denying such relief. This seems to 
be the view taken of the thing and policy of the statute of the United 
States ; for in Hudsou v. Parker, cited above, the court said : 

"The statutes of the United States hâve been framed upon this theiry: 
that a person aecused of crime shall not, until he has been finally adjudged 
guilty In the court of la.st resort, be absolutely eompelled to undergo punish- 
ment, but may be admitted to bail, not only after arrest and before trial, 
but after conviction and pending a writ of error." 

The fact that bail has been refused by the trial judge, though not 
conclusive, is a fact which would make it more seemly, in the absence 
of some great urgency, that further application should be made to 
the appellate court, which, by virtue of its appellate jurisdiction, may 
properly be called upon to make ail proper orders for the custody 
of the défendant pending the hearing of his writ of error. We quite 
agrée with the counsel for the government, that ail presumption of 
innocence is gone after conviction, and that proceedings resorted to 
for the mère purpose of delay should be discouraged. We do not, 
however, deem it wise, or in harmony with the humane principles of 
our law, that proceedings to review alleged error committed upon the 
trial of a défendant should be so far discouraged as to altogether 
deny the right to bail in that class of cases deemed bailable before 
conviction, That it should be made the interest of défendants, after 
conviction, to speed the hearing in the appellate court, we quite 
agrée, and ail unnecessary delays, due to the conduct of the défend- 
ant seeking a review, may well be discouraged by allowing bail for 
a time only sufficient to insure the filing of the transcript in the court 
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of appeals, reserving the question of further bail until lapse of the time 
thus fixed, when a new bond may be taken by the trial court on appli- 
cation to it, or by direction of the appellate court, for such time as the 
latter may prescrjbe. The district court denied bail upon the ground 
that this was the third trial and third conviction upon the same indict- 
ment. We cannot regard this fact a sufficient ground for denying bail 
during the pending of a third writ of error. 

The application of the petitioner will be allowed on condition that 
lie enter into bond in the same amount of the bond upon which he is 
nowat large, conditioned to make his appearance in the district court 
for the Western district of Kentucky, at Louisville, on the first Wed- 
riesday in May, 1902, and from day to day thereafter until discharged 
from his obligation by a new bond or other order of that court. The 
bond to be executed may be approved by the court below or by any 
judge of that court. 
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PRINCE et al. v. OGDENSBURG TRANSIT CO. 

(Circuit Court of Appeals. First Circuit January 16, 1902.) 

No. 893. 

t. Maritime Liens— Supplies— Contract with Owner. 

The rule applied that by the maritime law no lien 1s presumed to arlse 
for supplies or labor furnished a vessel on a contract made by the owner, 
and proof is required that the minds of the parties to the contract met 
on a common understandlng that such a lien should be created. The 
Iris, 100 Fed. 104, 40 C. C. A. 301, considered.i 

a. Same— Implied Lien. 

The rule that an owner of a vessel, who ls not also the master, may 
çreate an implied lien on her for supplies, ls a modem one, conflned to 
the United States, and not a part of the maritime law, and the distinc- 
tions and limitations of such rule hâve never been clearly and fully de- 
clared; but the true rule undoubtedly is, with référence to implied liens 
created by the owner, as well as to express liens created by him in the 
form of bottomry or respondentia, that there must be a maritime neces- 
sity, and this implies both a need of repairs or supplies, and a reasonable 
lmpràcticability of obtaining the same on the crédit of the owner. 

8. Same. 

A contract between a corporation cwnlng and operating a large fleet 
of steamers on the Great Lakes, and having lts principal place of busi- 
ness in the state of New York, and a flrm of coal dealers having yards 
at Clevéland, Ohio, and Sandwich, Canada, by which the latter agreed 
to furnish such coal as the company's vessels might need at such ports 
during the navigation season, cônstrued, and held, In the Iight of the 
circumstances, and of similar transactions between the parties in pre- 
vious years, not to give the dealers liens on the vessels for coal sup- 
plled them thereunder. 

4 Same— State Statutes— Limitation to Domestic Vesselb. 

Rev. St. Ohio, f 5880, creating liens on steamboats for supplies, labor, 
etc., furnished under contract with the master or owner, must be re- 
■trlcted in its opération to domestic vessels.* 
Webb, District Judge, dissenting. 

» Maritime liens for supplies and services, see note to The George Dumois, 
15 C. C. A. 679. 

2 Maritime liens created by state laws, see note to The Electron, 21 G. C- 
A. 21. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 107 Fed. 978. 

Harvey D. Goulder (Goulder, Holding & Masten and Carver 
& Blodgett, on the brief), for appellants. 
Louis Hasbrouck, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH. 
District Judges. 

PUTNAM, Circuit Judge. The petitioners in this case, now the 
appellants, were coal suppliers, doing business under the name of 
Cuddy-Mullen Coal Company. The rule of law which governs the 
parties was laid down by our opinion rendered on February 2, 1900, 
in The Iris, 40 C. C. A. 301, 100 Fed. 104, 106, 110. The Iris was 
reaffirmed by us in 41 C. C. A. 679, 101 Fed. 1006, and it came be- 
fore the suprême court on a pétition for certiorari, which was de- 
nied, under the title of Woodworth v. Nute, 179 U. S. 682, 21 Sup. 
Ct. 915, 45 L. Ed. 194. The portions of the opinion in The Iris, 40 C. 
C. A. 301, 100 Fed. 104, to which we refer, are as follows : 

"By the maritime law, no lien for supplies or labor furnished a vessel 
is presumed to arise on a contract made by the owner, and proof is re- 
quired that the minds of the parties to the contract met on a common 
understanding that such a lien should be created. Neither ls it suffleient 
that the party who furnished the labor or supplies gave crédit, so far as 
his own intentions were concerned, to the vessel, or would not hâve fur- 
nished them except on the belfef that be was acquiring a lien for them. 
In this respect the status is différent from what it ls with référence to 
liens for labor and supplies furnished a vessel on the order of her master. 
* * * That understanding may, of course, be lnferred from facts as well 
as from express language, as is ordinarily true with référence to ail allégea 
contracta where it must be shown that the minds met" 

In the case at bar, the vessels on which the petitioners daim 
liens were foreign to the ports where the supplies were delivered 
them, while in The Iris the vessel in question was domestic. There- 
fore many of the observations in The Iris are not applicable hère. 

The facts which relate to this appeal are sufficiently stated in 
the opinion of the learned judge who disposed of the case below, 
with few exceptions. The supplies, which were coal, were furnished 
in conformity with a contract, as follows : 

"Mémorandum of contract made and entered lnto this second day of 
May, 1898, by and between the Cuddy-Mullen Coal Company of Cleveland, 
O., and the Ogdensburg Transit Company of Ogdensburg, N. Y.: 

"In considération of the said Ogdensburg Transit Company hereby agree- 
lng to take from the said Cuddy-Mullen Coal Company what coal the fleet 
of steamers operated by them may requlre at the points herein named, 
during the season of navigation of 1898, the Cuddy-Mullen Coal Company 
liereby agrées to furnish at its dock in Cleveland, at the following priées 
per ton: Youghiougheny B. M. coal, such as the steamers were supplied 
with last season, at the price of $1.70 per ton f. 0. b. vessel and trimmed, 
or steam lump, same quality of coal, 10c. additional per ton, namely: To 
the steamers Governor Smith, F. B. Prince, W. J. Averill, J. B. Langdon, 
E. B. James, A. McVittis, W. L. Frost, W. A. Haskell. Thèse pricea are 
to continue in opération throughout the season of navigation of 1898. 

"Whatever coal any of said steamers may require in Détroit river la to 
be furnished by the said Cuddy-Mullen Coal Company at its docks at 
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Amherstburg or Sandwich, at the priée of $2.20 per ton aboard and trimmed 
for steam lump Youghiougheny. 

"It Is also understood and agreed that If the prlce of coal goes down, 
and other boats under similar conditions are furnished coal at Cleveland 
at lower priées than $1.70 per ton for run of mine, and Ç1.80 per ton for 
lump, then, and in that case, the Ogdensburg Transit Company is to hâve 
the beneflt of such reduced price during the time it prevails. 

"This contract is to be subject, however, and contingent upon strlkes, 
accidents, delays of carriers, and other delays unavoidable or beyond the 
control of either of the parties hereto. 

"Ogdensburg Transit Company. 

"By F. W. Baldwin, Manager. 
"Cuddy-Mullen Coal Co., 

"By L. Ouddy." 
"The addltional clause, wrltten in ink, is agreed to by the signers. 

"P. W. Baldwin, Manager. 
"Cuddy-Mullen Coal Company, 

"By L. Cuddy." 

The case came înto the circuit court by reason of the fact that 
a receivership had been constituted of the assets of the Ogdensburg 
Transit Company, and the Cuddy-Mullen Coal Company intervened 
by summary pétition, claiming admiralty liens. We do not pass on 
any question as to the jurisdiction of the circuit court. Moran v. 
Sturges, 154 U. S. 256, 276, 277, 14 Sup. Ct. 1019, 38 L. Ed. 981. It 
appears by the record, and also by the opinion of the learned judge 
who sat in the circuit court, that the coal was furnished at the ports 
named in the contract, to the various steamers as ordered by their 
masters, and as required from time to time during the season, and that 
for the number of tons received on each occasion each master gave a 
receipt to the Cuddy-Mullen Coal Company. 

The receipt was attached to a voucher, forwarded by the Cuddy- 
Mullen Coal Company to the Ogdensburg Transit Company. Ail 
the receipts and vouchers were alïke in form, the Cuddy-Mullen 
Coal Company using therefor printed forms, furnished by the Og- 
densburg Transit Company, at the request of the latter. The 
vouchers contained a proper form for receipts showing payment. 
At the close of the season, — that is to say, on December 19, 1898, 
— thèse receipts were filled out and signed by the Cuddy-Mullen 
Coal Company, who on that day took therefor a note of the Og- 
densburg Transit Company covering ail the vouchers. This note 
contained the following, which was cited by the circuit court, but not 
especially noticed by it, and which, perhaps, was not brought point- 
edly to its attention; that is to say, it concluded with the words, 
"which, when paid, shall be in full for fuel supplied to the O. T. 
Co. steamers, season of 1898." It is stated that this note was on 
a form used by the Cuddy-Mullen Coal Company in its business 
in cases where a lien was claimed for coal furnished. It does not 
appear, however, that the OgdeiT=burg Transit Company knew, or 
had any intimation of this fact, or that the clause was ever brought 
specifically to its attention. Mofeover, the day the note was given 
the vouchers were receipted by the Cuddy-Mullen Coal Company 
"in full," without any réservation like that contained in the note. 
This latter fact would not change the légal effect of this part of 
the transaction if its légal effect were directly involved, because. 
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for that purpose, the receipt and note would be taken as one in- 
strument; but it minimizes the force of this clause in the note for 
the only purpose for which it could be used. Of course, if liens 
were not given when the coal was furnished, they could not be 
created by any understanding which first had its origin at the time 
the note was given; so that the most that can be implied from 
this clause would be to the effect that thereby the Ogdensburg 
Transit Company recognized liens as already existing. It cornes 
in, therefore, if for any purpose, as an admission, the importance 
and weight of which are to be tested by the other circumstances 
of the case. 

One other fact not specifically set out in the opinion of the circuit 
court, and to which its attention was not directly called, was the 
précise terms of the contract in the particulars to which we will 
hereafter refer. 

With regard to the coal furnished at Cleveland, the petitioners 
also rely on section 5880 of the Revised Statutes of Ohio, as follows : 

"Any steamboat, or other water-craft navigating the waters witbin or 
bordering upon this state, shall be liable, and such liability shall be a lien 
thereon, for ail debts contracted, on aecount thereof, by the master. owner. 
steward, consignée, or other agent, for materials, supplies, or labor in the 
building, repairing, furnishing, or equipping of the same, or for Insurance, 
or due for wharfage, and also for damages arising out of any c îuract for 
the transportation of goods or persons, or for injury done to persons or 
property by such craft, or for any damage or injury done by the captain, 
mate, or any other officer thereof, of by any person under the order or sanc- 
tion of either of them, to any person who is a passenger or hand on such 
steamboat or other vater-craft, at the time of the infliction of such dam- 
age or injury." 

We do not find that this statute was particularly commented on 
by the learned judge who sat in the circuit court. The counsel hâve 
brought it to our attention, and, although it is not clear that it 
is covered by the assignment of errors, yet it involves too im- 
portant propositions to be overlooked. What effect shall be given 
to it will be considered hereafter. 

Aside from the questions which may be involved in the applica- 
tion of the Ohio statute, no liens arose unless a mutual understand- 
ing that there should be liens can, as said in The Iris, be properly 
implied from the giving and receiving of the vouchers referred to, 
supported by the peculiar expression in the note of the Ogdens- 
burg Transit Company which we hâve cited, so far as that expres- 
sion cân be regarded as an admission afïecting the resuit. Be- 
fore weighing the effect of thèse two éléments, it is necessary to 
clear the case of some confusion appearing at some of its stages. 
The position of the petitioners is not an unmixed one with référ- 
ence to the distinctions between supplies ordered by a master and 
those ordered by an owner. It proceeds on the hypothesis that 
this is the ordinary case where supplies are ordered by a master 
in a foreign port, so that the favorable rules as to presumptions 
apply which were stated in The Emily Souder, 17 Wall. 666, 671, 
21 L. Ed. 683, and which hâve often been elsewhere expressed. The 
propositions of the petitioners in this connection twist the case from 
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its natural relations to ordinary business transactions, and are prop- 

erly disposed of in the opinion of the learned judge who sat in the 
circuit court, wherein he said: 

"Whên the master, in any instance, notifled the petitioners of the amount 
of coal he desired, it was presumably a notification under the contract, and 
the coal was presumably furnished under the contract The situation is 
the same as if the manager of the défendant Company had been présent 
when the vessels arrived, and had personally notifled the petit! ; ners that 
he wished them to furnish under thé contract the respective amounts of 
coal which were supplied." 

Looking at ail the circumstances of the case fairly, and according 
to the rules which we must assume govern, in their ordinary transac- 
tions, two business concerns like those involved hère, and avoiding 
the distortion of facts for the purpose of creating a lien in behalf 
of the petitioners, it is too plain to require any élaboration that 
this extraçt from the opinion qi the learned circuit judge states 
precisely the relations of the masters of the various steamers to 
the transactions in question; but the petitioners seek to meet this 
by affirming that the contract which we extract is so détective in 
its terms that it is a mère mémorandum. They refer to the fact 
that it makes no provision for crédit, and they claim that it only 
spécifies what amount of coal is to be taken. Therefore they main- 
tain that the contract amounted only to directions to the masters 
of the steamers with référence to the dealers or yards from whom 
they were to obtain their fuel. But it is formai in ail respects. To 
be sure, it did not bind the Ogdensburg Transit Company to pur- 
chase any spécifie amount of coal, or, indeed, any coal at ail, be- 
cause it did not bind it to send the steamers named to thè ports 
named. Its terms were clearly obligatory on the Cuddy-Mullen 
Coal Company to supply what coal might be required; and the 
fact that the Ogdensburg Transit Company was not bound to send 
steamers tp the ports named did not change the nature of the in- 
strument as obligatory and perfect within the terms of the law as 
well as from a commercial point of view. In this respect the con- 
tract was fully as spécifie as that under considération by this court 
in Church v. Proctor (decided on February 2, 1895) 13 C. ,C. A. 
426, $6 Fed. .240, where Judge Aldrich, speaking in behalf of the 
court, expjained,; aj: page, 242, 66 fecl., and page 428, 13 C. C. A., 
that the coptract was complète on its face, in the sensé that it was 
as complète; as çontracts regulating undertakings of the çharacter 
concerned could well be made. Maritime liens for repairs and 
supplies are in the nature of safeguards against the emergencies 
in which sea-going vessels may be placed at foreign ports, and 
the danger of such emergencies arising in this case was, at least, 
guarded against by the contract in the record before us. 

Of course, if j is not maintained that the mère fact that the con- 
tract failed.£q state whether the coal was to be paid for in strict 
cash afïects its binding force in the eyes of the law ; but this, ap- 
parently, is rèlied on as bearing^ on the proposition that, as personal 
crédit was not stipulated for, it must be presumed that the coal 
was delivered in agreed reliance on a lien. Looking at the rela- 
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tions of th«se parties under similar contracts for several years, 
the question whether the sales were to be for cash is to be déter- 
minée!, not so much by any formai terms as by the prior course 
of dealings and the usages on the Lakes, and by a knowledge 
whether the Ogdensburg Transit Company was entitled to crédit. 
So far as concerns the latter élément, there are no proofs or sug- 
gestions in the record, one way or the other, except the transac- 
tion between thèse parties in the particular to which we will here- 
after refer, and except that this corporation was the owner of a 
large fieet of steamers, navigating the Lakes, and was actively 
operating them, without any évidence, direct or indirect, that, when 
the contract was made, it was under any considérable indebtedness. 
Therefore the ordinary presumption of fact applies which applies to 
ail persons and corporations owning and actively operating large 
properties, without any suggestion of not meeting obligations in 
the ordinary course. 

But the record shows plainly that crédit was intended. To the 
pétition are attached various schedules, stating the amount of coal 
and the priées thereof. The claim set out in the pétition is for 
thèse spécifie amôunts, with interest from December 19, 1898, which 
dây we can take judicial notice was about the close of the season 
of Lake navigation. It is the same on which the note referred 
to was given. The note itself was made on six months' time, and 
included the interest for that period, and none of the schedules 
attached to the pétition, and no allégations of the pétition, claim 
any interest except from December I9th. The several vouchers 
which hâve been referred to were receipted in full on December 
I9th, without any addition of interest. Therefore the record shows 
that, by the understanding between the parties, the prices were 
made as of a date which represented the close of the season, and that 
no interest was to be paid for the intervening period. This dem- 
onstrates, not only that the Ogdensburg Transit Company was en- 
titled to crédit, but that it actually did receive crédit, and that it 
was agreed that it should hâve it. 

Important facts are found in the very frame of the written con- 
tract between the parties. Its caption formalîy describes it as 
one between the petitioners and the Ogdensburg Transit Company. 
It commences with thèse words, "In considération of the said Og- 
densburg Transit Company hereby agreeing to take," etc. ; and 
to the same efïect are the closing words that, under certain cir- 
cumstances, "the Ogdensburg Transit Company" is to hâve the 
benefit of certain reduced prices. It is true that thèse expres- 
sions are in no sensé peculiar; but they are appropriate to or- 
dinary contracts between two parties for merchandise, when they 
rely on each other and on nothing else. Nowhere does the Ogdens- 
burg Transit Company assume to act in behalf of its steamers, or 
as representing them ; but throughout the contract is positively ex- 
pressed as one between the parties who executed it, and as in- 
dividual to them and them alone. It contairïs at ail points such 
features, and none others, as properly belong to a contract be- 
tween two parties dealing on their own personal crédit for a séries 
of transactions. 
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©n the other hand, the vouchers, so much relied on by the peti- 
tioners, did not assume, in any particular, to represent correctly 
the relations of the parties. In any event, the Ogdensburg Transit 
Company was liable personally for the fuel ; yet it is omitted from 
the vouchers, which naine, in each case, the vessel only. There- 
fore, as the vouchers were not exact in this substantial particular, 
there would seem to be no presumption that they intended to cor- 
rectly represent the transactions. It is to be remembered that 
they were given at the request of the Ogdensburg Transit Company, 
and are exactly such, and only such, as a careful corporation, oper- 
ating a line of vessels, would désire in order that it might receive 
the approval of the masters, and be able to keep the usual accounts 
with éaeh steamer. In view of the ordinary course of transactions 
of careful merchants and operators, desiring proper accounts with 
their various properties, they are as consistent with one theory as 
with the other. 

Some effective: observations in this direction will be found in 
The Patapsco, 13 Wall. 329, 20 L. Ed. 696. That, also, was a case 
of coal furnished various steamers operated by the Commercial 
Steamboat Company. The coal was purchased by the agent of 
the corporation; but under the circumstances of the case, which, 
as appears in The Valencia, 165 U. S. 264, 269, 17 Sup. Ct. 323, 41 
L. Ed. 710, was regarded as a very close one, it was held that the coal 
dealer had liens on the various steamers involved. On looking 
at the corresponding facts of the two cases, the reason why liens 
should be sustained in The Patapsco and denied hère becomes 
apparent. As we hâve said, in each case the coal was ordered by 
the owner, but in The Patapsco there was no contract for a season, 
nor any other contract of a formai nature. The coal was delivered 
to each steamer on arrivai, after réquisition by the engineer on 
the owner's agent. The agent testified (page 331, 13 Wall., and 
page 697, 20 L. Ed.) that the owner was not known in the transac- 
tion. It appeared that, during the whole time the coal was being 
furnished, the owner was in an embarrassed condition, and that, 
almost simultaneously with the supplying of the first lot, ail of its 
steamers were heavily mortgaged. At page 333, 13 Wall., and at 
page 697, 20 L. Ed., Mr. Justice Davis, in behalf of the court, ob- 
serves : 

"There ls no reason to suppose that the master had funds or the owners 
of the Une crédit." "On the contrary, lt is in proof that the Company which 
owned the line of steamships was, at the date of thèse transactions, hope- 
lessly lnsolvent, and was borrowing large snms of money on a mortgage 
of its steamers, away from home, and in the very city where the libelant 
resided." 

Then the opinion follows up thèse facts, and says that, under 
the circumstances, it would be a "violent presumption" to suppose 
that the libelant relied on the crédit of the corporation. It remarks, 
at page 334, 13 Wall, and at page 698, 20 L. Ed.: 

"It is very clear that there was no crédit to the company at the time 
of sale, because the coal was sold for cash, at the lowest market priée." 

In ail the particulars which we hâve named, the case at bar is 
the reverse of The Patapsco. Under the circumsances, the court 
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there held, as we hâve already said, that the coal dealer had liens 
on the steamers, although it was met with the fact that the entries 
on his journal charged the coal to the Commercial Steamboat 
Company, and in no instance to the steamers. Nevertheless, it 
says at page 335, 13 Wall., and at page 698, 20 L. Ed. : 

"There ls nothing besides thia Journal entry to Indicate that the coal 
was furnished 00 the Personal crédit of the company, and, as the other 
tacts in the case are In favor of a charge direct to the steamship, we do 
not think the légal inference of crédit to the ship is removed." 

In the case at bar the efïect intended to be given to the method 
of making the accounts is the reverse of that in The Patapsco, but 
the observation cited applies herë. In each case the accounts and 
vouchers, as kept and rendered, fail to agrée with the actual crédit 
given, and also in each case they are insufficient to overcome the 
weight of the more important and persuasive facts. Having thus 
determined that, in the présent case, there is not enough in the 
vouchers and receipts to weigh against the efïect of the formai 
contract between the parties, it is clear that there is nothing in the 
peculiar expression winch we hâve cited from the note, minimized, 
as it is, by the other facts to which we hâve referred, to influence 
our judgment on the question of fact involved. 

The circumstances of The Havana, decided by the district court 
for the Eastern district of Pennsylvania (87 Fed. 487), and affirmed 
by the court of appeals for the Third circuit (35 C. C. A. 148, 92 
Fed. 1007), are strikingly like those at bar, and the resuit was the 
same as that reached in the circuit court. Referring to the fact 
that the libelants relied on the manner of charging supplies on their 
books, the district court observed that they were made in the method 
cornmon to ail cases where the owners are looked to for payment, 
the vessel being named simply to identify the work. It appears 
at page 489 that the bills were made against the vessel and her 
owners. The court added that "they would be naturally so made, 
whether a lien existed or not." The court of appeals, observing, 
in substance, that where repairs are ordered by an owner, even in 
a foreign port, no lien is presumed, and that in the case before 
it there was nothing to show an understanding or assent by the 
owner that the Havana should be subject to a lien, affirmed the 
decree of the district court dismissing the libel. In view of the con- 
clusions in The Patapsco and The Havana, and considering the efïect 
which we must give to the various facts appearing in the case at 
bar to which we hâve referred, when grouped, we are of the opin- 
ion that the decree of the circuit court should be affirmed. 

One other topic, however, deserves comment. The pétition al- 
lèges that the coal could not hâve been procured except on the 
crédit of the vessels. The answer dénies this allégation, and we 
hâve already seen that there is no proof in the record in support 
of it. On the other hand, the frame of the contract between the 
parties, together with the évident understanding, as shown by the 
facts to which we hâve referred, that crédit was to be given until 
the end of the season, lead to the conclusion that the Ogdensburg 
Transit Company had crédit, as we hâve already said. The rute 
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that âiï; owtîer'of a vessel, who is not also the master, may create 
an implied lien on her for supplies, is a modem one, confined to the 
United States, and not a part of the maritime law. This is his- 
torically well known, and it is also stated by so eminent an authority 
as Fland. Mar. Law, § 241. Mr. Flanders understood this propo- 
sition to be supported by the opinion of Mr. Justice Johnson in 
The St. Jago de Cuba, 9 Wheat. 409, 416, 6 L. Ed.*i22. The fact 
that the owner may hypothecate a vessel by an implied lien, without 
bottomry, must be regarded as established in the United States 
by The Grapeshot, 9 Wall. 129, 19 L. Ed. 651 ; The Guy, 9 Wall. 
758, 19 L. Ed. 710; and The Kalorama, 10 Wall. 204, 214, 19 L. Ed. 
941. The rule has been recognized in other cases, but it originated 
with tHose to which we hâve referred. It happens that, as the rule 
was developed, no proper distinctions or limitations hâve been given 
concerning it, except those explained by the extracts we hâve made 
from The Iris, and there shown to hâve been fully sustained by 
the suprême court. 

In the case of supplies and repairs ordered by a master in a for- 
eign port, their necesssity being shown, everything else is presumed 
prima facie in favor of a lien, and the burden is thrown on whom- 
soever disputes its validity; but, with référence to supplies ordered 
by the owner, it is difficult to say what the presumptions are. At 
one stage of the maritime law, it seems to hâve been understood 
that the owner might bottomry a vessel under circumstances which 
would make the bottomry valid although there were no maritime 
necessity therefor. Fland. Mar. Law, § 251. If such were the law, 
it might follow that, by a clear understanding, the owner might 
in like manner impress the vessel with an implied lien, although 
there were no maritime necessity therefor. On that hypothesis, 
there could be no inquiry, when repairs or supplies are ordered 
by the owner, whether a crédit to the vessel was requisite. The 
true rule, however, undôubtedly is, with référence to implied liens 
created by the owner, as well as to express liens created by him, 
in the form of bottomry or respondentia, that there must be a 
maritime necessity. This implies both a need of repairs or supplies, 
and a reasonable impracticability of obtaining the same on the 
crédit ofthe owner. The law is thus stated in the last édition of 
Abbott's Law of Merchant Shipping (London, 1892) 165. In The 
Kalorama, at page 214, 10 Wall., and at page 944, 19 L. Ed., this 
is also implied by the observation that, "undôubtedly, the présence 
of the owner defeats the implied authority of the master ; but the 
présence of the owner would not destroy such crédit as is necessary 
tô furnish food to the mariners, and save the vessel and cargo 
from the périls of the seas." We think, therefore, that there can 
be no question that both the petitioner and the respondent correctly 
understood the law when they alleged on the one part, and denied 
on the other, that the coal could not hâve been obtained except 
on the crédit of the vessels. This would leave only the question 
whether the same presumption as to the need of crédit, the claimant 
having shôwn ihe necesssity of the repairs or supplies, arises when 
obtained on the order of the owner as when obtained on the order 
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of the master; but, as we hâve already stated, we are not disturbed 
by this, because the case shows that the Ogdensburg Transit Com- 
pany had sufficient crédit. 

This leaves nothing remaining to be considered except the Ohio 
statute. In The Iris, we were careful to limit the case to the appli- 
cation of a state statute to a domestic vessel. Nowhere has it 
ever been said that a state statute is valid to alter the conditions 
as to maritime liens, with référence to supplies and repairs furnished 
vessels in foreign ports, as to which a complète set of rules has 
been framed by the fédéral courts. Whether or not an attempt of 
that nature would amount to a régulation of commerce, and there- 
fore be unconstitutional, was expressly left open in The Kate, 164 
U. S. 458, 471, 17 Sup. Ct. 135, 41 L. Ed. 512. A rule of construc- 
tion, however, was given in The Kate which is sufficient to lead 
us to a conclusion with référence to the statute now in question, 
to the efïect that we ought to restrict it to domestic vessels, as to 
which no other remedy exists than that given by it. It was observed 
that this statute originated when it was questionable whether the 
fédéral courts would exercise admiralty jurisdiction over the Lakes. 
If it had been finally determined that they would not, the statute 
might, perhaps, hâve had a broader range ; but, as the law has been 
developed, we see no justification therefor. However, we can easily 
dispose of the case, so far as this statute is concerned, without ab- 
solutely determining its construction; because, as we said in The 
Iris, 40 C. C. A. 301, 100 Fed. 104, 110, even when the statute prima 
facie gives a lien, "the circumstances may be such, for example, 
when the supplies are furnished on a gênerai account, as to show 
that the parties intended that crédit should be given solely to the pur- 
chaser." Such is the condition of this case. With référence to this 
statute, our conclusions are practically the same as those of the 
circuit court of appeals for the Second circuit, in The Electron, 21 
C. C. A. 12, 74 Fed. 689, 693, so far as that court had under consid- 
ération the application to foreign vessels of a state statute, attempt- 
ing to give liens for repairs or supplies. 

The decree of the circuit court is affirmed, and the costs of the 
appeal are awarded to the appellees. 

WEBB, District Judge. I am unable to concur with the majority 
of the court in the disposition of this cause. In my opinion, the 
exceptions to the master's report should hâve been overruled, the 
report confirmed, and a decree upholding the liens entered in favor 
of the petitioners. 



TELLER v. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. December 2, 1901.) 

1. Injonction— Grounds. 

A court of equity is not justified in issuing a preliminary Injunctlon 
or rest.raining order by the mère fact that it will do no harm, but there 
ruust be some affirmative ground shown calling for the exercise of the 
Jurisdiction. 
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8. Judoments— Suit to Set Off Cross Judgments — Restraining Tranufer. 
A Judgment against the United States can neither be enforced by 
process nor transferred so as to prevent the government from setting 
off against it any cross deinand against the judgment plaintiff, espe- 
eially in view of the provision of Act March 3, 1875 (18 Stat. 481), ex- 
pressly requiring sueh set-off. Hence there is no necessity nor ground 
for the issuance of a preliminary injunction or restraining order by a 
court of equity, in a suit by the United States to set off cross judgments, 
to prevent the transfer of bis judgment by the défendant 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

On December 2, 1899, John C. Teller, the appellant, recovered a judgment 
against the United States of America, the appellee, in the circuit court of 
the United States for the district of Wyoming, in the sum of $18,843.16. 
On January 24, 1901, the United States recovered a judgment against Teller 
in the circuit court of the United States for the district of Colorado in the 
sum of $27,963.96. Afterwards, on the same day, January 24, 1901, the 
United States exhibited its bill of complaint against Teller in the circuit 
court of the United States for the district of Colorado, alleging therein the 
foregoing facts, and also that Teller was insolvent, and prayed for a tem- 
porary restraining order enjoining Teller from assigning his judgment, and 
for a final decree offsetting the judgment in favor of the United States 
against Teller's judgment so far as necessary to satisfy the same. Upon 
the flling of this bill, and on due notice of the motion therefor, the circuit 
court, on January 28, 1901, made an interlocutory order, based solely on the 
averments of the bill, restraining Teller from transferring, assigning, or in 
any manner disposing of his judgment until the further order of the court. 
From this interlocutory order an appeal was prosecuted to this court pur- 
suant to the provisions of Act March 2, 1891 (26 Stat. 825). See 111 Fed. 119. 

Willard Teller (Mr. Clayton C. Dorsey, on the brief), for appel- 
lant. 

Robert A. Howard and John K. Richards, for the United States. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The only assignment of error deemed necessary to consider in 
disposing of this appeal is that the complaint fails to disclose that 
the United States could hâve suffered any injury if Teller had as- 
signed or transferred his judgment. The subject of set-off, or ap- 
plying a creditor's cross demands or côunterclaims to the satisfaction 
of existing demands in favor of the debtor, is undoubtedly of équita- 
ble cognizance. North Chicago Rolling Mill Co. v. St. Louis Ore 
& Steel Co., 152 U. S. 596, 14 Sup. Ct. 710, 38 L. Ed. 565. But, 
as said by Mr. Justice Jackson, in delivering the opinion of the 
court in that case, such cross demands "may be enforced by way of 
set-off whenever the circumstances are such as to warrant the in- 
terférence of equity to prevent wrong and injustice." There must 
be in cases of this kind, as in ail others seeking équitable relief in 
the nature of a restraining order, a reasonable ground to believe 
that some threatened or probable injury will resuit before a court 
of equity will subject a défendant to the annoyance, cost, and ex- 
pense incident to a restraining order. It is not sufficient that such 
an order will do no harm. It should at least be made to appear 
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that it would do sortie good. Applying the foregoing principles of 
equity to the case before us, we observe: First, that it was not in 
Teller's power to enforce his judgment against the United States 
by levy of exécution as in cases between natural persons, the only 
possible resort for securing its payment being an act of congress 
making an appropriation therefor; and, second, that any transfer 
or assignaient of his judgment would confer no greater rights upon 
a transférée or assignée than Teller himself had, and that ail eq- 
uities, whether of set-off, counterclaim, or otherwise, against him, 
would be enforceable against any such transférée or assignée. The 
foregoing propositions are not only obvious, but were conceded 
by counsel of the United States, at the argument of this case, to be 
correct. Not only so, but the act of Mardi 3, 1875 (18 Stat. 481), 
affords an ample safeguard against any possible injury in such cases. 
It is as follows : 

"When any final judgment recovered against the United States or other 
claim duly allowed by légal authority shall be presented to the secretary 
of the treasury for payment, and the plaintif! or claimant therein shall be 
indebted to the United States in any manner, * * * it shall be the duty 
of the secretary to withhold payment of an amount of such judgment or 
claim equal to the debt thus due to the United States." 

An> person to whom Tellei might hâve sold his judgment would 
hâve taken it with knowledge of the provisions of the foregoing 
act, and subject thereto. Teller, no doubt, fully recognizing the 
restraintâ against him, never ha? taken any steps to enforce his 
judgment or to sell or dispose of the same, and never has threat- 
ened to do so. This appears by necessary inference from the fact 
that no avevmtJt to the conirary is made in the bill of complaint. 

From the foregoing it clearly appears that no wrongful act has 
been threatened by Teller, and that, in the nature of the case, no 
wrong 01 injury in the matter complained of can, with or without a 
restraining order, be inflicted by him upon the United States. The 
restraining order was therefore a vain thing, and the court below 
was net, in our opinion, warranted in the exercise of a sound dis- 
crétion in awarding the same. The order appealed from is there- 
fore reversed, and the cause remanded to the trial court, with di- 
rections to deny the motion for a preliminary injunction. 



UNITED STATES V. LEE YEN TAI. 

(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 38. 

t. Circuit Courts of Appeal — Jurisdiction— Right to Cbrtipt Question to 
Suprême Court— Construction op Treatt. 

The circuit court of appeals, havlng no jurisdiction of any case in 
which the validity or construction of treaties is called in question, ls 
authorized by Act March 3, 1891, § 6, to certify to the suprême court 
any question of law concerning which it desires the instruction of that 
court for its proper décision. An appeal to the former court presented 
the question whether the Ohinese treaty of 1894 repealed the existing 
statutes authorizing the déportation of Chinese, but also included other 
questions, which were within the jurisdiction of the court Held, that 
113 F.-30 



466 113 FEDERAL REPORTER. 

the court pt appeals could reserve its décision on the iatter questions, 
and certif y the former to the suprême court, or mlght reverse or affirm 
the décision without passing on the former question, but was not au- 
thorized, by reason of there being other questions involved in the case, 
to pass on the former question. 

8. APPEAL— ASSIGNMENT OF ERROR— SUFFICIENCY. 

Assigntnents of error, on an appeal to the circuit court of appeals 
from an order in habeas corpus prbceedings discharging a prisoner, 
that the trial court erred in discharging the prisoner, and in not order- 
ing him back into custody, and in not dissolving the writ, are insuffi- 
cient in not settlng out particularly the error intended to be urged, as 
required by rule of the court 
B. Habeas Corpus— Appeal — Présentation ov Questions Below. 

Where objections to the form of a pétition for a writ of habeas 
corpus are not urged in the district court, they will not be considered 
on appeal. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

A. U. Parsons, for thë United States. 
Max J. Kohler, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. This is an appeal from an order in 
habeas corpus made by the United States district court for the South- 
ern district of New York discharging Lee Yen Tai from the custody 
of the marshal for the Northern district of New York. 108 Fed. 950. 

The writ issued upon the pétition of Lee Wah, a brother of Lee 
Yen Tai, setting forth, in substance, that Lee Yen Tai, being lawfully 
entitled to be and remain in the United States pursuant to the con- 
stitution and the laws thereof and the treaty with China promulgated 
in 1894, was imprisoned and held in restraint by the marshal by 
color of a warrant for his déportation issued by a United States com- 
missioner for the Northern district of New York without jurisdic- 
tion. The return of the marshal set forth the warrant. The war- 
rant recited, in substance, that the petitioner was arrested and 
brought before the commissioner on the charge of being a Chinese 
laborer seéking to enter the United States without producing the 
certificate prescribed by law, and not entitled to be or remain with- 
in the United States, and thereafter, upon a hearing and trial, was 
found guilty of the charge; whereupon the commissioner adjudged 
that he be immediatejy removed to the empire of China by the Unit- 
ed States marshal for said district. 

Upon the hearing in' the district court rio évidence was introduced, 
and the case was decided upon the facts set forth in the pétition 
and the return. As no opinion was written by the district judge, it 
may be inferred that the décision proceeded upon the ground that 
the treaty of 1894 between the United States and China operated 
as a repeal of the pre-existing statutes providing for the déportation 
of Chinese citizens unlawfully within the United States. 

The assignments of error assume that the décision proceeded upon 
this ground, and challenge the construction placed by the court upon 
the treaty. If thç appeal presented no other question than the cor- 
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rectness of this ruling, this court would be without jurisdiction to 
entertain it. The circuit court of appeals has no jurisdiction in any 
case in which the constitutionality of any law. of the United States 
or the validity or construction of any treaty is drawn in question. 
In such cases an appeal or writ of error lies directly to the suprême 
court, and the circuit court of appeals can only exercise appellate 
jurisdiction in cases other than those. Authority, however, is given 
the circuit court of appeals in every "subject within its appellate 
jurisdiction" to certify to the suprême court any question of law 
concerning which it desires the instruction of that court "for its 
proper décision." Act March 3, 1891, § 6. The suprême court in 
several cases has held that, although a case which has been brought 
to the circuit court of appeals by an appeal or writ of error may 
involve a question which that court bas no jurisdiction to entertain, 
it may nevertheless, if the case also involves other questions, déter- 
mine those questions, and certify to the suprême court the question 
which it may not entertain. U. S. v. Jahn, 155 U. S. 109, 15 Sup. 
Ct. 39, 39 L.~ Ed. 87; Carter v. Roberts, 177 U. S. 496, 20 Sup. Ct. 
713, 44 L. Ed. 861. In the latter case the court used this language: 

"When cases arise which are controlled by the construction or applica- 
tion of the constitution of the United States a direct appeal lies to this 
court, and, lf such cases are carried to the circuit court of appeals, those 
courts may décline to take jurisdiction, or, where such construction or ap- 
plication are involved with other questions, may certify the constitutional 
question, and afterwards proceed to judgment, or may décide the whole 
case in the flrst instance." 

This language is relied upon by counsel for the appellant as mean- 
ing that the circuit court of appeals may in deciding the whole case 
décide the constitutional question, or, as in this case, a question in- 
volving the construction of a treaty. We do not regard it as in- 
tended to bear that meaning, and, as we read the language, it means 
simply that the circuit court of appeals may décide the whole case 
by affirming or reversing the décision under review without passing 
upon the constitutional or treaty question, or, if it sees fit, may re- 
serve judgment and certify that question. 

Passing to the questions which this court has power to détermine, 
they may be summarily disposed of. The only assignments of error 
other than those respecting the construction of the treaty are that 
the court erred in discharging the défendant, that it erred in not 
ordering him back into the custody of the marshal, and that it erred 
in not dismissing the writ. The assignments do not comply with 
the rule, as they do not set out particularly the error intended to be 
urged. The court is at liberty, however, to notice a "plain error not 
assigned." The more important of the errors which hâve been 
urged allège defects of form in the pétition which might hâve been 
cured by an amendment if they had been taken in the court below. 
They do not appear to hâve been taken there, and cannot be raised 
for the first time upon appeal. 

There certainly is no "plain error" in the case to justify a consid- 
ération of questions not presented by the assignments. Except for 
the importance of the décision of the court below in its bearing 
upon other cases which may arise under the Chinese exclusion laws, 
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we should consïder it to be our duty to affirm the order of the court 
below, without certifying any question for instructions to the su- 
prême court; but it is so désirable in the public interests that the 
error of construction, if there was one, be corrected promptly, that 
we hâve concluded to reserve judgment, and certify the question for 
instructions. 



MACMAHAN PHARMACAL OO. v. DENVER CHEMICAL MFG. CO. 
(Circuit Court of Appeals, Eighth Circuit. December 16, 1901.) 

No. 1,572. 

1. Tkade-Mabks— Common-Law Right— How Acquired. 

The common-Iaw right to the exclusive use of a word, symbol, or 
device as a trade-mark 1s not given merely by its adoption as such, but 
lt must also hâve been used for such a length of time, and under such 
circurnstances, as to identify the goods in connection with which it 
is used tp the trade as those of a particular manufacturer or dealer 
as distinguished from those of other manufacturers or dealers. 

9. Same— Nkcbssitv op Public Use. 

A pharmacist in New York City for 20 years made and sold a liquid 
préparation for use by dentists under the name of "Macmahan's Con- 
centrated (or saturated) Tincture, Acon te, with Iodine." Af ter that 
time he was succeeded by a corporation which continued to make and 
sell the préparation, adding to the above désignation on the labels the 
word "Antiphlogistine." On cards and circulars it was described by 
the name "Macmahan's Antiphlogistine," but such cards or circulars 
were not shown to hâve been distributed to any extent, and the prép- 
aration was not advertised in any other manner, In 10 years the Com- 
pany made but 362 sales, to 98 différent customers, almost exclusively 
dentists, who purchased for their own use. The article was not known In 
the market generally, nor even to pharmacists in the city. Heldi, that 
such company did not hâve an exclusive right to the use of the word 
"Antiphlogistine" as a trade-mark, and especially as against another 
company which had adopted it, without knowledge of such use as a trade- 
mark, to designate a plastic préparation not adapted to the use of den- 
tists, but intended for external application, and which, during a num- 
ber of years, lt had advertised extensively, and in which it had built 
up an extenslve trade. 

8. Same — Transferability — Disassociatiott from Article. 

A trade-mark is not by itself such property as can be transferred, 
and the right to use it cannot be assigned except as Incid entai to the 
transfer of the business or property in connection with which it has 
been used. A transfer of the right to use it in connection with a 
différent article, or one of a différent manufacture, would resuit in de- 
ceiving the public as to the article or its origin, which it is the sole 
legitimate purpose of a trade-mark to prevent, and a transférée wlll not 
be protected In such use by a court of equity. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

In the year 1867 one Thomas J. Macmahan, a druggist of New York City, 
prepared a liquid mixture of tinctures of aconite and iodine for the use 
of dentists, and labeled lt thus: 

"POISON. 

Sat Tinct. Aconite Root 

with Iodine. 

Prepared Expressly for Dentists* Use by 

T. J. Macmahan. 

138 Sixth Av., bet. lOth & llth Sts., 

New York." 
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Maemahan's gênerai drug business conslsted of the manufacture and 
sale of dental préparations, like tooth powder and mouth wash. He car- 
ried on that part of the business, consisting of putting up and selling the 
above-mentioned mixture, In a very small way under the name "saturated" 
or "concentrated tincture of aconlte and lodine," untll the year 1890, when 
he sold and transferred his entire business to the appellant, the Macmahan 
Pharmacal Company, a corporation then organized In New York by hlm 
to take over and conduct the same. He at once became, and has ever slnce 
continued to be, the vice président, treasurer, and gênerai manager of the 
corporation. Between December 27, 1889, and October 8, 1900, when a new 
set of books was opened by the corporation, his private sales book shows 
that eight sales of the mixture In question were made by him and noted 
on his sales book as "Antlphlogistine," which word he claims to hâve 
adopted some time in 1889 as his trade-mark. The corporation soon made 
a. change In the label for the mixture, and thereafter employed the follow- 
Ing: 

"POISON. 

MACMAHAN'S 

Concentrated Tlnct. Aconlte. 

WITH IODINE. 

ANTIPHLOGISTINE. 

Prepared Expressly for Dentist's Use by 

MACMAHAN PHARMACAL. CO., 

No. 172 Slxth Ave., New York." 

This mixture was put up in one-ounce bottles, on whlch was pasted the 
label. The business done by the corporation between 1890, when flrst or- 
ganlzed, and April, 1900, when Maemahan's testimony was taken, In selling 
the mixture was as follows: Total number of sales, 362; gross amount of 
sales, $514.18; total number of customers, 98. The sales were made almost 
exclnslvely to dentists and dental supply houses in New York City. In a 
very few Instances they were made on the prescription of gênerai practi- 
tloners for other purposes. No advertisement of the mixture In question 
appears ever to hâve been made in newspapers or Journals of the day by 
the Macmahan Company. The record shows that lt had a business card 
as follows: 

The Macmahan Pharmacal Co., 

Manufacturing Chemists, 

IOLB PBOPBIBTOBS OF . 

macmahan'8 142 Sixth Avenue, 

Handicap tooth Powoib. ' 

macmahan's 

KAV fAVOBITS, A IiIQUID DBNTIlTtlC». 

maomahaks New York. 

ABTIPHLOG1STIN». 

—and also that lt prepared at différent times between 1890 and 1900 two 
clrculars which were employed by lt as the interlor wrapper of the bottles. 
Thèse clrculars gave the origln and history of the mixture and some of 
the uses to which lt might be put and each had a heading, in large letters, 
thus: "Maemahan's Antlphlogistine." There 1s some proof also to the 
effect that the company had letterheads, billheads, and envelopes substan- 
tially like the business card, but when they were first employed, or how 
long, or how extensively, they were used, does not appear. Accordlngly, 
lt ls safe to say that the only substantial évidence of knowledge on the 
part of the public of the use of the word "Antlphlogistine" by the Macma- 
han Company ls such as has been conveyed to it by the label last referred 
to, pasted on the bottle itself, and on lts outside wrapper, and such as may 
hâve been discovered from an inspection of the clrcular eonstituting the 
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iijslde wrapper of the bottle, in connection with the fact that 98 différent 
persons, during the 10 years following the incorporation of the company. 
purchased some quantity of the mixture, presumably wrapped in the cir- 
cular. The évidence in relation to the card, letterheads, billheads, and en- 
velopes is so unsatisfactory, as to the time when they were used, that they 
are of no substantial value as évidence of knowledge on the part of the 
public of their contents. On the other hand, the évidence of two experi- 
enced pharmacists of New York, who were produced by the Macmahan 
Company as witnesses in its behalf, tends to show that its mixture was 
not known among the pharmacists of New York by the naine of "Antiphlo- 
gistine," or by any other name; and that the préparation known there by 
that Dame was one made by the. Denver Chemical Manufacturing Company, 
the appelles^ This last-named company was organized as a corporation in 

1893, and immediately engaged in business at the city of Denver, Colo. It 
appears ffom the record that between the years 1890 and 1893 one Dr. 
Sheets, a physician of Denver, compounded a certain médicinal préparation, 
consisting of a soft, plastic, antiseptic dressing, intended for external use 
only. Without any knowledge that the word "Antiphlogistine" had ever 
been employed by Macmahan, or any other person, as a trade-mark for the 
sale of liquid dentifrice, or any other article of merchandise, Sheets adopted 
the word as his trade-mark, and forthwith used it in connection with the 
Baie of his préparation.; The Denver company was incorpora ted for the 
purpose of acquiring the right to manufacture and sell the préparation of 
Dr. Sheets, as he had done. It afterwards acquired the same, and has since 
then carried on the business of manufacturing and selling that préparation 
solèly. From the beginHlng, the Denver company advertised it extensively 
and at great expense.'tnroughout the United States, Canada, and England, 
as "Antiphlogistine." The' sales ràpidly increased frorii year to year from 

1894, when it sold 3,521 pounds, Uhtil 1900, when it sold 138,950 pounds. 
In April, 1895, the défendant company took the requisite steps, pursuant to 
the requirement of the act of March 3, 1881 (21 Stat. 502), to secure, and 
did secure, registration of its trade-mark. In October, 1896, this company 
for the flrst time received information by letter from the Macmahan Com- 
pany that it claimed the exclusive right to the use of the word "Antiphlo- 
gistine" as its trade-mark. Dr. John Gàmpbell was at that time one of the 
largest stockholders, a director, and for nearly rive years had been prési- 
dent, of the Denver Company. In 1896 he was in New York engaged in 
prosecuting its business there. Thty communication from the Macmahan 
Company was referred to him for in'quiry. He made an investigation, and 
reported to his company that Macmahan's préparation was a liquid, and 
not at ail like the plastic compound of his company, that it was used ex- 
clusively by dentists, and known to but very few, and that there was no 
conflict between the two préparations. Nothing further was heard from 
the Macmahan Company until October, 1897, when Macmahan again wrote, 
notif ying; the Denver Company of his claim. Some c rrespondence ensued 
between' "counsel of the parties, but it ended in February, 1898. Soon after 
that, some disagreement arose between Dr. Campbell and the offlcers of his 
company, which resulted in his severing his connection with the company, 
resigning as an officer and selling out his stock. In April, 1899, Dr. Camp- 
bell entered into a written contract with the Macmahan Company, reciting 
that that company had been "engaged in making and selling a médicinal 
préparation intended for etterrial application in liquid form" uhder the 
name "Antiphlogistine," and that Dr. Campbell had "devised, and is about 
to manufacture and sell, a médicinal préparation, not in liquid form, for 
external use,' which he desires to rnake and sell under the said name 'Anti- 
phlogistine,'" and conclnding with an agreement conferring upon Campbell 
the right to usé : the word "Antiphlogistine" to designate his préparation, 
with a cdvehànt on the part of the Macmahan Company not to sue Camp- 
bell for sueh usé,; but obligàtlng Campbell to pay 5 per cent, of his gross 
sales tb the Macmahan Company as a license fee for the privilège of using 
the word, This agreement also contained a provision as follows: "Fifth. 
Upon being requested so to do, and upon being duly indemnifled for ail 
expenses, costs, and charges which it may incur, the party of the flrst part 
[the Macmahan Company], Its successors or assigns, shall bring sueh suits. 
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actions at law, or take such other proceedings as the party of the second 
part [Campbell] or his assigna shall désire, to prevent the use of said word 
'Antiphlogistine' by any other person or persons, in or about the sale of 
any médicinal préparation." Shortly afterwards Campbell requested the 
Macmahan Company to institute this suit, and it was accordlngly done, In 
the name of the Macmahan Company as complainant, but at the expense 
and for the benefit of Dr. Campbell, pursuant to the af, resald agreenient. 
The gênerai objeet and purpose of the suit was to enjoin the Denver Com- 
pany, défendant below, from using the word "Antiphlogistine" In conuec- 
tlon with the sale of its compound, on the ground that the Macmahan Com- 
pany had the exclusive right thereto as a trade-mark. In due course of 
time it was brought on for a uearing on the tacts, as hereinbefore sub- 
stantially narrated, and resulted in a decree dismissiug the bill. The sub- 
stantial error assigned' is tliat the circuit court erred in refusing to enjoin 
the défendant as prayed, for the reason, as is claimed, that the complain- 
ant had acquired the exclusive use of the word "Antiphlogistine" as a trade- 
mark for lts mixture. 

Lysander Hill, for appellant. 

Edmund Wetmore (William G. Edwards, on the brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

This is an action to restrain the alleged infringement of a spécifie 
trade-mark. No claim is made that defendant's goods are so put 
upon the market as to induce or tend to induce purchasers to buy 
them as and for the goods of complainant. In fact the packages 
containing them are so dissimilar in character, size, dressing, and 
display from the complainant's packages that it is impossible that 
any person conld be deceived with respect to them, or that de- 
fendant could palm off its goods as and for those of complainant; 
and no claim is made that défendant adopted the word "Antiphlogis- 
tine" as its trade-mark with any knowledge that complainant or 
its predecessor had ever either adopted or used the same for any 
purpose whatsoever. No question, therefore, of fraudulent purpose 
or intent on the part of the défendant to circumvent the complain- 
ant or deceive the public is raised by this record. 

Défendant concèdes that it has made use of the word as its trade- 
mark continuously and extensively from and after 1893 to the prés- 
ent time, and claims that it has a légal right to continue so doing. 
It contends that complainant never acquired thé exclusive right to 
the use of the word at ail, and if it did that it was limited to use 
upon that particular class of merchandise known as "liquid denti- 
frice," with which alone it was associated. 

The right to a trade-mark at common law, independent of the 
registration statute, is not created by invention or priôrity of adop- 
tion alone. A word, symbol, or device, to be a valid trade-mark 
constituting a right of property, must hâve been used by the owner 
in connection with the sale of his goods for such length of time, 
and under such circumstances, as indicates to the trade that the 
goods in connection with which it appears are his goods, as dis- 
tinguished from those of other manufacturers or dealers. The mère 
adoption of such word, symbol, or device, unaccompanied by such 
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a use, is not sufficient to create an exclusive right thereto. Mr. 
Justice Clifford in the Ieading case of McLein v. Fleming, 96 U. 
S. 245, 251, 24 L. Ed. 828, 831, expresses the rule thus: 

"Where, therefore, a party has been in the habit of stamping his goods 
wlth a particular mark or brand, so that the purchasers of his goods, bear- 
ing that mark or brand, know them to be of his manufacture, no other 
manufacturer has a right to adopt the same stamp." 

In the Trade-Mark Cases, 100 U. S. 82, 94, 25 L. Ed. 550, 552, 
Mr. Justice Miller, speaking for the court, says: 

"The ordinary trade-mark has no necessary relation to invention or dis- 
covery. The trade-mark recognlzed by tbe common, law is generally tho 
growth of a considérable period of use, rather than a sudden invention. 
* • * At common law the exclusive right to it grows out of its use, and 
not its mère adoption." 

In the case of Levy v. Waitt (decided by the circuit court of ap- 
peals for the First circuit) 10 C. C. A. 227, 61 Fed. 1008, 1011, 25 
L. R. A. 190, in a case somewhat analogous to that now before 
us, it is said : 

"It seems to hâve been assumed in the discussions of this case that the 
common-law right to a trade-mark cornes more from sélection or discuvery 
than from actual occupation of the market. * » * But this is not the 
law. The right to a trade-mark at common law must not be confused, as 
lt too frequently is, with the prima facie right existing under registration 
statutes. It arises to such a limited extent from the mère matter of sélec- 
tion or discovery of the naine or symbol used that this may be of trivial 
conséquence." 

The court then adopts the language employed by Vice Chancellor 
Sir W. Page Wood in Collins Co. v. Brown, 3 Kay & J. 423, as a 
good compendium of the common law of trade-mark, as follows : 

"The simple question in thèse cases is, has the plaiiitiff, by the appropria- 
tion of a particular mark, flxed in the market where his goods are sold a 
conviction that the goods so marked were manufactured by hlm?" 

In the case of McAndrew v. Bassett, 4 De Gex, J. & S. 380, 386, 
Lord Westbury states that property in words stamped upon a vend- 
ible article exists when "the article goes into the market so stamped, 
and there obtains acceptance and réputation, whereby the stamp 
gets currency as an indication of superior quality, or some other 
circumstance which renders the article so stamped acceptable to 
the public." To the same effect are the following cases: George 
v. Smith (C. C.) 52 Fed. 830; Tetlow v. Tappan (C. C.) 85 Fed. 
774; Hygeia Distilled Water Co. v. Hygeia Ice Co., 70 Conn. 516, 
533, 40 Atl. 534. 

Àccording to the rule hereinbefore announced, the présent case 
must be decided by answering the following question: Did the 
complainant make such use of the word "Antiphlogistine" in con- 
nection with its médicinal préparation as to cause it to be known 
and recognized in the market by that word ? For a period of over 
20 years, beginning in 1867, the préparation in question had been 
sold and known (if at ail) by the name "Saturated" or "Concen- 
trated Tincture of Aconite and Iodine, Prepared * * * by T. 
J. Macmahan." Afterwards, at about the time of the formation of 
the complainant corporation in 1890, the Word "Antiphlogistine" 
first appeared on the label, but it then, and continuously thereafter, 
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appeared immediately and prominently associated with the name of 
the discoverer of the préparation, the person who had been handling 
it and selling it for a period of 20 years theretofore. In that label 
the attractive and suggestive feature is the old word "Macmahan's." 
There was apparently a purpose manifested by the new corporation 
to continue the name by which the préparation had been so long 
known, and, accordingly, the label reads "Macmahan's Concentrated 
Tincture of Aconite, with Iodine. Antiphlogistine." Obviously the 
word "Macmahan's" was intended to be a catchword descriptive 
of the préparation; otherwise there would hâve been no necessity 
for using it at ail. It was not thereby intended to indicate that the 
préparation was manufactured by the Macmahan Pharmacal Com- 
pany, because that fact is explicitly stated at the bottom ot the 
label. -The only two circulars shown by the proof ever to hâve 
been published by complainant bear a striking heavy-leaded caption, 
not "Antiphlogistine," but "Macmahan's Antiphlogistine." The 
business card, billheads, letterheads, and envelopes also show that 
complainant was not content to describe its préparation as "An- 
tiphlogistine" alone, but each and ail of them hâve the forerunner 
"Macmahan's." For the reasons appearing in the statement of the 
case to the effect that there is no évidence as to when, or how long, 
or how extensively the business cards, billheads, letterheads, and 
envelopes were used, they afford no substantiel évidence of the 
existence of the trade-mark prior to its adoption by the défendant, 
but they nevertheltss évince a consistent attitude on the part of 
complainant to make the word "Macmahan's" a part of its trade- 
mark From the foregoing, we can readily understand that the 
decoy prescriptioas shown to hâve been sent to old-established 
pharmadsts In Nev York, caliing for "Antiphlogistine" alone, short 
îy befor; the évidence was taken in this case, were not filled by 
using "Macmahan's Antiphlogistine." The pharmacists did not rec- 
ogiùze the v/ord "Antiphlogistine" as complainant's brand. Not 
only so, but the limited sales of the préparation by any name in- 
dicate an unfamiliarity with it certainly as "Antiphlogistine." Ninety- 
eight différent persons only inquited for it during the décade fol- 
lowing the supposed adoption of the trade-mark in question, and 
the aggregate amount paid by them for ail the purchases made 
amounted to the sum of $514.18 only. There is no évidence in 
the record showing that complainant's préparation was kept in drug 
stores generally for sale. On the contrary, the only fair inference 
from ail the évidence is that it was manufactured in very small 
quantities, kept for sale exclusively by complainant, advertised little 
if any, sold infrequently and in small quantities, and most generally 
to dentists located in near proximity to complainant's drug store, 
unknown to the trade generally by any name, and when known in 
the région where sold it was not known as "Antiphlogistine" but 
"Macmahan's Antiphlogistine." Such being the évidence, we are 
of opinion that complainant's mixture had obtained no such ac- 
ceptance or réputation in the trade under the name "Antiphlogistine" 
as to confer upon complainant a right of property in that word 
alone. The test laid down by the suprême court, in cases supra, 
is not met. The use was not sufficient to ripen into a right of 
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property. The mark "Antiphlogistine" on any package would not 
hâve been recognized by the trade as évidence of its origin, or as 
an indication of complainant's ownership. It follows that défend- 
antes large and prosperous business, innocently and at great ex- 
pense organized and developed by the use of this same word under 
the circumstances shown by the proof, cannot be destroyed on 
complainant's claim of a superior right thereto. 

The question was much argued by counsel whether the liquid 
dentifrice of complainant prepared and offered for sale in small bot- 
tles is of the same class of merchandise as the plastic compound of 
défendant, prepared and offered for sale in tin cans. It is true both 
of them are intended, in a gênerai sensé, to reduce inflammation, 
but complainant's is practically a dental remedy, employed almost 
exclusively in connection with the teeth, while the defendant's is 
a gênerai remedy, inapplicable to the use of dentists, but intended 
for and solely applicable to external use as a substitute for ordinary 
poultices, blisters, and counterirritants. It is conceded that if thèse 
were différent classes of merchandise, within the accepted meaning 
of those words, in their, relation to trade-mark, then each party 
might adopt and use the same trade-mark, as there would be no 
danger of confusion resulting therefrom. We, however, do not 
deem it necessary for the disposition of this case to pass upon the 
main question so argued. We feel, however, constrained to say 
this much, that, in our opinion, the complainant, by undertaking to 
sell the right to use the word in question to Dr. Campbell for his 
use in handling plastic compounds, evinced an intention to abandon 
its claim to the trade-mark, except in connection with its liquid 
préparation, and cannot claim in a court of equity that it do es not 
belong to a separate class of plastic compounds, or that it will be 
damaged by defendant's use of the same word in connection with 
its plastic compound. In fact the complainant is making no such 
claim. iThis suit is prosecuted by Dr. Campbell, not for complain- 
ant's benefit, but for his own. He was a prominent executive of- 
ficer, and largely interested in défendant corporation, had participated 
in the early and continued struggles of the Company to secure a 
trade for its compound, had necessarily known and approved of the 
large outlays of money for advertising it as "Antiphlogistine," and 
had on behalf of his company investigated complainant's claim, and 
pronounced it invalid. For reasons unexplained, he afterwards sold 
his stock, resigned his position as an ofncer of the défendant com- 
pany, made the contract referred to with complainant, and caused this 
suit to be înstituted. The main purpose of the contract was to trans- 
fer from complainant company to Dr. Campbell the right to use 
the word "Antiphlogistine" as a trade-mark for his préparation, 
which, by agreement, was not to be in "liquid form." There was 
no transfer to him of complainant's business, or any part of it, and 
no license to operate at complainant's place of business. The sole 
purpose was to separate what complainant called its trade-mark, 
reserving to itself the right to use it on its préparation in liquid form, 
and transferring it to Dr. Campbell for his use on préparation not 
in liquid form. This contract betrays a false conception of the 
character of trade-mark property. A trade-mark cannot be assigned, 
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or its use licensed, except as incidental to a transfer of the business 
or property in connection with which it has been used. An assign- 
aient or license without such a transfer is totally inconsistent with 
the theory upon which the value of a trade-mark dépends and its 
appropriation by an individual is permitted. The essential value 
of a trade-mark is that it identifies to the trade the merchandise upon 
which it appears as of a certain origin, or as the property of a cer- 
tain person. When its use has been extensive enough to accom- 
plish that purpose, and not till then, it becomes property, and when 
it so becomes property it is valuable for two purposes: (i) As an 
attractive sign manual of the owner, facilitating his business by its 
use ; (2) as a guaranty against déception of the public. By familiar- 
ity with the trade-mark attached to the owner's merchandise, pur- 
chasers are enabled to buy what they désire, and are thereby pro- 
tected against imposition and fraud. Disassociated from merchan- 
dise to which it properly appertains, it lacks the essential character- 
istics which alone give it value, and becomes a false and deceitful 
désignation. It is not by itself such property as may be transferred. 
Browne, Trade-Marks (2d Ed.) § 363; Heinisch's Sons Co. v. Baker 
(C. C.) 86 Fed. 765 ; Kidd v. Johnson, 100 U. S. 617, 620, 25 L,. Ed. 769. 
To sustain complainant's contention in this case would, in effect, 
permit Dr. Campbell to commence a new business in 1899, with which 
he had theretofore in no manner been associated, and, on complain- 
ant's theory of its own exclusive right thereto, to falsely certify 
to the public that the merchandise manufacturée! and sold by him 
was in fact manufactured and sold by complainant. Not only this, 
but it would enable Dr. Campbell to antagonize the defendant's right 
to use the trade-mark which he himself had for six years recognized 
as valid and had encouraged the défendant to expend large sums 
of money in perfecting and establishing a business under its supposed 
protection. The language employed by the suprême court of the 
United States in Medicine Co. v.'Wood, 108 U. S. 218, 223, 227, 2 
Sup. Ct. 436, 439, 442, 27 L. Ed. 706, 708, 709, is so apposite to the 
situation disclosed by this record that we cannot refrain from quot- 
ing it. 

"If one afflxes to goods of his own manufacture signa or marks which 
tndlcate that they are the manufacture of others, he is deceiving the public 
and attemptlng to pass upon them goods as possesslng a quality and merlt 
which another's skill has glven to slmilar articles, and which his own man- 
ufacture does not possess, in the estimation of purchasers. * * * Those 
who corne into a court of equity, seeking equlty, must come with pure 
hands and a pure conscience. If they clalm relief against the frauds of 
others, they must themselves be free from the Imputation. If the sales 
made by the plalntiff and his firm are effected, or sought to be, by misrep- 
resentatlon and falsehood, they cannot be listened to when they complain 
that, by the fraudulent rivalry of others, their own fraudulent profits are 
diminit- _ied An exclusive privilège for deceiving the public is assuredly 
not one that a court of equity can be required to aid or sanction. Xo do 
so would be to forfeit its name and character." 

The foregoing quotations are alone applicable on the fundamental 
theory of the complainant in this case, namely, that it had made such 
use of the word "Antiphlogistine" as its trade-mark that the public 
recognized it, when found on any packages either of liquid or plastic 
médicinal préparations, as convincing évidence that they were put up 
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by complainant company. On that theory, Dr. Campbell's use of 
the mark on his préparations would be such a flagrant imposition 
upon the public that no court of equity would permit, much less fa- 
cilitate, it. 

We are of opinion, for the reasons hereinbefore stated, that com- 
plainant never acquired any right of property in the word "Anti- 
phlogistine" as a trade-mark, and, if it had, that the business arrange- 
ment made with Dr. Campbell forfeited ail right to the équitable relief 
prayed for in this action. 

Other interesting questions arising in this case were argued at the 
bar, but in the view we hâve taken of the propositions already dis- 
cussed it becomes unnecessary to express our views concerning 
them. 

The decree of the circuit court dismissing the bill was undoubt- 
edly correct, and is accordingly affirmed. 
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(Circuit Court of Appeals, Sixth Circuit February 10, 1902.) 

No. 966. 

L Railroàd— Corporations— Stockholders — Tenants in Common — Trust 
Relation— Judicial Sale— Purchase ov Property. 

Where a stockholder of a rallroad corporation, though owning a ma- 
jority of the stock, does not actually control the affairs of the Com- 
pany for his own benefit and to the préjudice of the minority stock- 
holders, he does not oecupy a trust relation towards them, and, as they 
are not tenants in common, he may purchase the property of the cor- 
poration at a Judicial sale for his own benefit, If there be no actual 
fraud. 
ï. Same— Action to Avoid Sale— Lâches. 

Where the minority stockholders of a rallroad made no objection to 
a judicial sale of the property to the majority stockholder and no effort 
to protect themselves for 17 months, and until the purchaser had ex- 
pended large sums in the payment of debts and improvenient of the 
property, an action to avoid the sale was then too late. 
8. Same — Purchase by Another Road — Power to Hoi.d — Right to Question. 

"Where at a j|udicial sale of a Tennessee rallroad it was purchased by 
a railroàd company incorpora'ted in Virginia, which had filed its char- 
ter in Tennessee, and was authorized to make the purchase under Acts 
Tenn. 1881, c. 9, § 2, providlng that a rallroad may acquire another 
road by purchase, after the sale is confirmed and title vested in the 
purchaser, the state alone can question the purchaser's power to hold 
such title. 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

A bill was filed in the circuit court for the Western district of Tennessee 
by the complainant, who is a stockholder in the Memphis & Charleston 
Rallroad Company, on behalf of himself and ail other stockholders desir- 
ing to become parties complainant, against the Memphis & Charleston Rall- 
road Company and the Southern Railway Company. The purpose of the 
bill Is to hâve the title of the Southern Railway Company to the property 
and franchièes of the Memphis & Charleston Rallroad Company, purchased 
at a foreclosure sale, declared to be held in trust for the benefit of the 
sharehoiders of the Memphis & Charleston Railroàd Company. The bill 
Btates: That in January, 1892, nearly if not ail of the Unes of the Southern 
Railway Company in the state of Tennessee were owned and operated by 
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the East Tennessee, Virginia & Georgia Railway Company. That said last- 
named corporation owned as its main line a railway extending from Chatta- 
nooga, Tenn., via Morristown, to Paint Rock, N. C, where it connected with 
the Unes of railroad forming the Richmond & Damille Railroad System, and 
such main line fumished said Memphis & Charleston Railroad at Chatta- 
nooga its main connection and outlet for the business of the Mississippi 
valley and beyond, which it reeeived at Memphis. In addition thereto, 
prior to said lst of January, 1892, said East Tennessee, Virginia & Georgia 
Railway Company had acquired and owned 106,204 shares of the capital 
stock of the Memphis & Charleston Railroad Company, the same being a 
majority of ail its shares. By means of such ownership said East Ten- 
nessee, Virginia & Georgia Railway Company controlled said Memphis & 
Charleston Railroad Company. It elected its board of directors, a majority 
of whom were officers and directors of said Tennessee company. Its oper- 
ating and traffic departments were under the control of the same persons, 
who were in control of the operating and traffic departments of the East 
Tennessee, Virginia & Georgia Railway Company, and it was entirely sub- 
ordinated to said East Tennessee, Virginia & Georgia Railway Company, 
and under its control as a part of its System. That said East Tennessee, 
Virginia & Georgia Railway Company, through the ownership of large 
blocks of its stock, was closely allied with the Richmond & West Point 
Terminal Railway & Warehouse Company, having a majority of its direct- 
ors in said last-mentioned company. And it allèges: That said last-men- 
tioned company owned ail of the capital stock except 22 shares of the Ricb- 
mon£ & Dan ville Railroad Company, and that during the month of July, 
1892, said Richmond & West Point Terminal Railway & Warehouse Com- 
pany, spid Richmond & Danville Railroad Company, said East Tennessee, 
Virginia & Georgia Railway Company, and the Memphis & Charleston Rail- 
road Company were put into the hands of receivers in the several United 
States circuit courts having jurisdiction. That at the time the various bills 
wef3 filed the complainant in the suit against the Memphis & Charleston 
Bahrond Company was the chairman of the board of directors of the East 
Tennessee, Virginia & Georgia Railway Company, and filed the bill as a 
creditor in behalf of himself and ail other creditors and stockholders. That 
the receivers took possession without résistance to their appointments, and 
that subséquent! y, on the 25th of November, 1893, the Central Trust Com- 
pany of New Yak filed its bill against the Memphis & Charleston Railroad 
Compar.y in the same court in which the receivers were appointed to fore- 
clos? a mortgage securing an issue of $1,000,000 of bonds, claiming default 
in the payment of interest. On the 25th of August, 18i>5, the Farmers* 
Loan & Trust Company likewise filed in said court its bill to foreclose a 
mortgage executed by the Memphis & Charleston Railroad Company to se- 
cure au issue of $2,264,000 of bonds. That, in order to reorganize and bring 
ail of the railroad eompanies hereinbefore mentioned under the ownership 
and control of one corporation, a committee was appointed, who had in- 
corporated, under the laws of Virginia, the Southern Railway Company, 
with authority to receive, hold, and operate the properties intended to be 
acquired. Under the sale of the property of the East Tennessee, Virginia 
& Georgia Railway Company the Southern Railway Company, with their 
other assets, acquired the 106,264 shares of the stock of the Memphis & 
Charleston Railroad Company, above mentioned. Thls sale was duly con- 
firrued on the 14th of July, 1894, and the bill allèges that the Southern 
Railway Company has ever since owned said stock, and thereby contrôla 
the corporate action of the Memphis & Charleston Railroad Company, oc- 
eupying a trust relation to the minority stockholders, and could take no 
action in regard to the Memphis & Charleston Railroad Company or its prop- 
erty, except as trustée for the equal benefit of itself and ail its fellow 
stockholders therein; that the Southern Railway Company, being in the 
position of a tenant in common with the other stockholders, set about 
acquiring the property of the Memphis & Charleston Railroad Company for 
its own use, to wipe out the interest of the minority stockholders therein; 
and that, lf the Southern Railway Company had used its power as a ma- 
jority stockholder for the purpose of having the Memphis & Charleston 
Railroad Company refund its debt at a lower rate of interest, and operate 
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its property to the best advantage, sald railroad couapany could hare saved 
to the stockholders a large part of the face value of their stock. But the 
bill allèges that, instead of so doing, the Southern Rallway Company en- 
teied into an agreement, for its own benefit, with the holders of the secu- 
rlties of the Memphis & Charleston Railroad Company to hâve the property 
sold and bought in by the Southern Rallway Company; that to carry out 
thls plan the Southern Railway Company, instead of operating its lines in 
a way calculated to promote the business of said Meniphis & Charleston 
Railroad Company, which was dépendent thereon, and although such rnan- 
ner of opération would hâve been to tbe interest of the business of the 
Southern Railway Company as a common carrier, lt so operated its otlier 
lines as to decrease the earnings of the Memphis & Charleston Railroad 
Company, and eut it off from business, and seriousiy embarass the opéra- 
tions of its receivers, which conduct was for the sole purpose of decreas- 
ing the value of the Memphis & Charleston Railroad so that lt could be 
obtained at the lowest possible price; that while the Memphis & Charleston 
Railroad was in the hands, of receivers, although Its earnings were suffl- 
cient to hâve paid and kept down the interest on the mortgage bonds and 
prevented the maturity thereof, said earnings were used by the receivers 
at the instance of the parties controlling the East Tennessee, Virginia & 
Georgia Railway Company, and afterwards the Southern Railway Company, 
to thoroughly repair and put in use said Memphis & Charleston Railroad, 
and the charges were, in the main, reported as operating expenses, so as 
not only to greatly enhance the intrinsic value of the property, but at the 
same time to créa te the impression that its earning capacity had greatly 
diminished, and also to suffer its bonded debt to become entirely in default; 
that a decree of foreclosure In the suit wherein tbe Central Trust Company 
of New York was complainant was entered, under which the property of 
the Memphis & Charleston Railroad Company was sold on the 2Gth of 
February, 1898, and the property was purchased by the Southern Railway 
Company for $2,500,000, the upset price named in the decree, and, said sale 
being conflrmed by the court, the Southern Rallway Company became the 
owner of the said Memphis & Charleston Railroad and ail its property and 
franchises. The bill sets out that the Southern Railway Company, being in- 
corporated under the laws of the state of Virginia, has no power to operata 
the Memphis & Charleston Railroad, nor to own its stock; that the Memphis 
& Charleston Railroad does not connect with any Une of railroad owned by 
the Southern Railway Company, and that its ownership, opération, or lease, 
or the ownership of a majority of Its capital stock, would be without the 
authority of the laws of the states in which its railroad lies, and from 
which the franchises to operate the same are derived, and that the sale is 
therefore illégal and void; that the said Southern Railway Company holds 
the property so purchased by it as a trustée for itself and for ail other 
stockholders of the Memphis & Charleston Railroad Company, subject alone 
to the payment of such sunis of money as said Southern Railway Company 
has lawfully expended In the purchase of the same, and in payment of pre- 
«xisting debts. 

The answer of the défendant Southern Rallway Company denied every 
material allégation of the bill through which it was sought to charge it 
■with conspiracy, fraud, or misconduct, actual or constructive, and alleged 
that neither the complainant nor any of his associate stockholders were 
wllling or ever offered to pay or bear any of the obligations of the Memphis 
& Charleston Railroad Company; that that railroad Company, from the 
16th day of July, 1892, until the sale mentioned in the bill of complaint, 
was in the hands of receivers of the fédéral court, and that at the sale, it 
having complied with the laws of Tennessee in that behalf, the Southern 
Railway Company was enabled to and did purchase the property of the 
Memphis & Charleston Railroad Company without regard to its ownership 
of 106,264 shares of its capital stock, which at that time was without real 
or potential value; that while the Memphis & Charleston Railroad Com- 
pany was in the hands of receivers neither the défendant nor any party 
«ontrolling lt made any suggestion to the receivers in regard to the applica- 
tion of the earnings of the said railroad, nor did they change any relations 
which had previously existed between tbe East Tennessee, Virginia & 
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Georgla Railway Company and the Memphis & Charleston Railroad Com- 
pany, nor did they discriminate against the Memphis & Charleston Railroad 
Company, but dealt with the receivers as it did with every other connection 
of the défendant; that the receivers made yearly reports to the court, and 
the management of the property was controlled by the court without any 
interférence or suggestion from the défendant or any person controlling it; 
that since the sale the défendant has been in possession of and engaged in 
the opération of the Memphis & Charleston Railroad Company, and has 
expended large aruounts of money in the maintenance of the road; that ail 
of the proceedings leading up to its purchase and ownership of the Memphis 
& Charleston Railroad were consummated publicly and in the due and or- 
derly course of business, with the knowledge of the complainant and other 
stockholders of the Memphis & Charleston Railroad Company, none of whom 
offered to intervene or participa te in or bear any part of the expenses of 
Buch purchase, or in any other way unité with the défendant in the acquisi- 
tion of said railroad property. 

After proofs were taken and a hearing had, a decree was entered in the 
circuit court dismissing the Mil, from which decree the complainant ap- 
pealed to this court 

Tully R. Cornick and W. B. Henderson, for appelant. 
Frank P. Poston, for appellee. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

WANTY, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The proofs in this case fail to show any actual fraud on the part 
of the Southern Railway Company before or at the sale, or any 
actual control by it of the Memphis & Charleston Railroad. The 
road was in the hands of receivers appointed by the court from July 
14, 1892, until the sale was made on the 26th of February, 1898. The 
défendant Southern Railway Company was not organized until 1894, 
and there is nothing in the proofs from which any manipulation of 
the affairs of the Memphis & Charleston Railroad by the Southern 
Railway Company since its organization, or by its stockholders 
before its organization, can be inferred. The relief, in the absence 
of this proof, must be founded on the allégations in the bill "that 
the relations of said Southern Railway Company and of your orator 
and the other stockholders of said Memphis & Charleston Railroad 
Company at the time when said sale took place (the said Memphis 
& Charleston Railroad Company having abdicated its functions of 
controlling said property, and it and its board of directors being 
entirely under the control of the Southern Railway Company) were 
the same as those of tenants in common, and the said Southern 
Railway Company could not acquire any right, title, or interest in 
the said property, except for the equal and common benefit of itself 
and the other stockholders of said Memphis & Charleston Railroad 
Company; and that the Southern Railway Company, a foreign cor- 
poration, did not hâve the right in law to become the purchaser of 
the Memphis & Charleston Railroad Company's property." 

I. Stockholders are not tenants in common of the property of 
the corporation, and a stockholder, as such, even though he owns 
a majority of the stock, does not occupy a trust relation toward the 
other stockholders, and he may deal with them or with the corpora- 
tion in good faith. In order to establish a trust relation, the ma- 
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jority stockholder must actually control the affairs of the Company 
for his own benefit and to the préjudice of the minority stockhold- 
ers. If he is not in control of the property, and does not mismanage 
it to the préjudice of the minority stockholders, he may purchase, 
if there is no actual fraud, the property of the corporation at a ju- 
dicial sale for his own benefit, and he is not accountable to any other 
stockholder for the property so purchased. In Mickles v. Bank, n 
Paige, 127, 128, 42 Am. Dec. 103, Chancellor Walworth uses this 
language, which seems apt when applied to the facts hère, and has 
long been indorsed by courts and text writers : 

"The principal object of the bill appears to be to set aside the sales 
of the property of the corporation upon the ground that the sales were in- 
valid. In this the complainant must necessarily fail upon the allégations 
of the bill, even if the corporation is made a party; for the sales were valid, 
and gave a good title to the purchaser. And one stockholder of a corpora- 
tion has a perfect right to become a purchaser, for his own benefit, at a 
sheriff's sale of the corporate property upon an exécution against the cor- 
poration; nor is he accountable to any other st- ckholder for such property 
if there Is no fraud in the sale, even where the property ls bought in by 
him much below its value. The remedy of the other stockholders is to at- 
tend the sale upon the exécutions, and bid up the property to its cash value, 
and thus prevent the same from being sacrificed. The stockholders of a 
corporation are neither tenants in cornmon of the corporate property nor 
copartners, either before or after the dissolution of the corporation." 

There is nothing in the proof in this case from which it can be 
found that the Southern Railway Company ever operated or con- 
trolled the property of the Memphis & Charleston Railroad Com- 
pany, so that no mismanagement of its corporate affairs for the pur- 
pose of obtaining advantage at the expense of the minority stock- 
holders can be attributed to it. The sale of the property was not 
brought about through its manipulation, and it is not shown that 
the property did not bring a fair price. If the minority stockholders 
desired to become purchasers, they could hâve devised a plan of 
reorganization, and bid in the property if it did not bring what they 
thought was its full value at the sale. Oil Co. v. Marbury, 91 U. 
S. 587, 23 L. Ed. 328. This the complainant did not do, but waited 
until after the sale had been made and confirmed, and the pur- 
chaser had been in possession of and operating the property from 
February 26, 1898, until August 7, 1899, when he filed this bill, 
the allégations of which would, if action had been promptly taken, 
hâve brought the défendant Southern Railway Company within the 
principles laid down in the cases holding the majority stockholder 
a trustée in the purchase of the corporate property for the benefit 
of ail of the stockholders of the corporation. But the proofs lack 
the essential éléments of control and mismanagement, without which 
the relief could not be given, even if the bill had been seasonably 
filed. The allégations of control, mismanagement, and fraud are 
emphasized throughout the bill of complaint, but seem to be wholly 
lacking in the proof, the complainant apparently relying on the 
position that, when it is shown that a person holding a majority of 
the stock of a corporation purchases ail of its property, there is a 
presumption of fraud which makes him a trustée for ail of the stock- 
holders, and proof of fraud becomes unnecessary. No case in the 
large number cited by counsel for the complainant justifies this posi- 
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tion. In each one there had been actual fraud in the control and 
mismanagement of the property for the purpose of bringing about 
its acquisition by the majority stockholder. It is true that every 
transaction of a majority stockholder with the corporation will be 
viewed by the courts with jealousy, and set aside on slight grounds ; 
but it is not void, and, if the relations of the majority stockholder 
are fair and open, there is no rule which forbids his dealing with 
the corporation, and no presumption that such dealing is fraud- 
ulent. The actual control of the property, which is the basis in ail 
of the cases of the trust relation, not existing, and the sale not 
having been brought about by the fraudulent action of the défend- 
ant, it did not, by its purchase, become a trustée for the complain- 
ant and other stockholders of the Memphis & Charleston Rail- 
road Company. Oil Co. v. Marbury, 91 U. S. 587, 23 L. Ed. 328; 
McKittrick v. Railroad Co., 152 U. S. 473, 14 Sup. Ct. 661, 38 L- 
Ed. 518; Rogers v. Railway Co., 33 C. C. A. 517, 91 Fed. 313 ; Gillett 
v. Bowen (C. C.) 23 Fed. 625; Lucas v. Friant, 11 1 Mich. 426, 69 
N. W. 735; Bank v. Walker, 66 N. Y. 424; Spurlock v. Railway 
Co., 90 Mo. 200, 2 S. W. 219; Price v. Holcomb, 89 Iowa, 123, 56 
N. W. 407; Thomp. Corp. §§ 1071, 1076, 1079; Cook, Corp. §§ 6, 

653- 

There is nothing in the case of Farmers' Loan & Trust Co. v. New 
York & N. R. Co., 150 N. Y. 410, 44 N. E. 1043, 34 L. R. A. 76, 
55 Am. St. Rep. 689, which is relied upon by this complainant, at 
variance with thèse views. In that case the New York Central & 
Hudson River Railroad Company purchased a majority of the stock 
and bonds of the New York & Northern Railway Company, and 
while its offictrs were in control of the New York & Northern Rail- 
way Company they declined to accept traffic from other roads that 
would hâve produced a fund with which to pay the interest on the 
bonds ; the income of the road which should hâve been employed 
to pay the interest was diverted to other and improper purposes, 
which action occasioned the inability of the company to meet its 
obligations, the default in which resulted in the foreclosure suit. 
After making an elaborate review of the authorities, Judge Martin, 
for the court, states the rule as follows : 

"The principle of thèse authorities renders it qulte obvlous that a corpora- 
tion purchasing a majority of the stock of another coinpeting one cannot 
obtain control of its affairs, divert the inoome of its business, refuse busi- 
ness which would enable the defaulting company to pay its interest, and 
then institute an action in equity to enforce its obligations, for the avowed 
purpose of obtaining entire control of its property to the injury of the 
minority stockholders." 

The éléments of control and mismanagement there existed, and 
were the basis upon which the judgment rested, and will be found 
in the cases reviewed by Judge Martin, and in the cases urged by 
counsel for complainant hère. Their absence in this case is fatal 
to the appellant's contention. 

2. The minority stockholders, as the proof shows, with the full 

knowledge of ail of the proceedings culminating in the sale, made no 

objection, but permitted the property to be sold to the Southern 

Railway Company for a large sum, and that company to expend a 

113 F.-31 
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large amount of money in its improvement, without making any 
effort to impeach the sale until the filing of this bill. There is no 
excuse given for this delay, and the complainant would hâve there- 
by lost any right to the relief sought, if he ever had any. Oil Co. 
v. Marbury, 91 U. S. 591, 592, 23 L. Ed. 328; Simmons v. Railroad 
Co., 159 U. S. 278, 16 Sup. Ct. I, 40 L. Ed. 150; Miles v. Vivian, 
25 C. C. A. 208, 79 Fed. 848-853; Harwood v. Railroad Co., 17 Wall. 
81, 21 L. Ed. 558. In the case of Oil Co. v. Marbury, above cited, 
Justice Miller says : 

"The doctrine is well settled that the option to avoid such a sale must 
be exercised within a reasonable tlme. This has never been held to be any 
determined number of days or years as applied to every case, like the 
statute of limitations, but must be deeided in each case upon ail the élé- 
ments of It which aiïect that question." 

3. The Southern Railway Company has fiîed its charter in the 
state of Tennessee, as provided by the laws of that state, and is 
thereby authorized to make the purchase of another railroad sold 
under judicial proceedings, as provided by its statutes. Acts Tenn. 
1881, c. 9, § 2; Rogers v. Railway Co., 33 C. C. A. 517, 91 Fed. 299. 
The transaction has been executed, and the title has passed, and 
the state would be the proper party to now question the transaction, 
if it were illégal: In Rogers v. Railway Co., 33 C. C. A. 534, 91 
Fed. 316, 317, this court, speaking through Judge Lurton, says : 

"We do not thlnk that this complainant, in his character as a stockholder 
of the Nashville, Chattanooga & 8t. Louis Railway Company, is in a posi- 
tion to make this question. The railroads in question were sold at a jwlicial 
sale. The purchaser at that sale bas conveyed them by deed to tbe Louis- 
ville & Nashville Railroad Company. The transaction is an executed one, 
and the title has actually vested in the purchaser. * * * If the contract 
was in fleri, it might be open to a stockholder of the Louisville & Nashville 
Railroad Company as such, aud upon a bill properly framed to restrain his 
company's officers from completing such an illégal transaction. But that 
ls not this case. This is an executed transaction. The title has vested. It 
may be a defeasible title, but it has passed out of Phillips by his deed, and 
ls vested in his conveyee. Until the state shall instltute proceedings for the 
forfeiture of the charter, or ftr the purpose of defeating the title, it is a 
sound légal title, and will support this Iease, unless lt be subject to other 
objections/' 

The decree dismissing the bill was correct, and it is affirmed. 



W. J. LEMP BREWING CO. v. ORT. 

(Circuit Court of Appeals, Fif th Circuit January 2S, 1902. 

No. 1,078. 

Evidence — Subjkcts op Expert Testimony— Matters of Commun Kkowusdgh. 

Tbe question what would hâve been the resuit, under circumstances 

shown if the driver of a wagon had made a sharp turn for the purpose 

of avoidiiig a collision with a buggy, is not ODe for expert testimony, 

but the matter is one of common knowledge. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

John Lovejoy, M. L. Malevinski, and Alex. Sampson, for plaintif! 
in error. 

Jas. B. Stubbs, for défendant in error. 
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Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The refusai to permit the witness Nichols to 
testify as an expert in regard to what would hâve happened in case 
he, as driver of the béer wagon, had made a sharp turn to the right, 
whereby the fore wheels of his wagon would hâve missed the plain- 
tiff's buggy, was not réversible error, because the matter was one of 
common knowledge; and, further, because the witness Nichols was 
thereafter examined and cross-examined fully with regard to ail 
actual détails of the collision. 

There was no error in overruling the objection to the introduction 
in évidence on the trial of the stenographer's report of the testimony 
of Demetri Petropol, Amelia Petropol, and H. C. Nichols, taken on 
a former trial, because the stenographer's report was fully and suf- 
iiciently verified. 

The refusai of the trial judge to give the spécial instructions re- 
quested before the court's charge was given did not constitute réver- 
sible error, because ail the propositions and définitions involved were 
embraced in the charge as given, to which charge there was no ob- 
jection except as to the rule of damages. 

An examination of the pleadings in connection with the proceed- 
ings as set forth in the bill of exceptions will show that the rule of 
damages given in the gênerai charge, and to which exception was 
taken, was correct generally and in détail, and, in our opinion, was 
proper to guide the jury in assessing damages, and in no wise tended 
to mislead them into giving double damages. 

Finding no réversible error in the record, the judgment of the 
circuit court is affirmed. 



CARLING v. SEYMOUR LTJMBER CO. et al. 

(Circuit Court of Appeals, Fifth Circuit February 11, 1902.) 

No. 1,110. 

1. Georgia Insolvency Act— Suspension bt Bankruptcy Act. 

The Georgia lnsolvency laws (Code Ga. 1895, c. 4, §? 2716-2722), provld- 
ing for the distribution of the assets of insolvents, and authorizing the 
chancellor to recommend to the creditors of the défendant that they 
release him from further liability, being in effect a state bankruptcy act, 
its opération was suspended by the passage of the bankruptcy act of 
1898, and proceedings under the former act are void. 

S. 8aME—MORTGAGE— FORECLOSURE— PETITION— SUFFICIENCY— 6TATE ReCEIVER 

—Trustée in Bankruptcy — Right to Possession of Propekty. 

A pétition in equity flled in the Georgia superior court, which, un- 
der Code Ga. § 2770, has jurisdiction of mortgage foreclosure suits, al- 
leged that the plaintiff was a mortgage créditer of défendant, and con- 
tained ail allégations necessary to authorize a foreclosure, alleged that 
défendant was insolvent, and asked the foreclosure of the mortgage, and 
the appointaient of a receiver for the debtor's property; but other allé- 
gations and prayers for relief showed that the plaintiff had the lnsol- 
vency law in view in framing his pétition. Held, that the proceedings 
would be sustained as a mortgage foreclosure suit within the Jurisdic- 
tion of the superior court, even though the bill was imperfect, and re- 
quired amendaient; and that the proceedings were not void as taken 
under the Georgia lnsolvency law (Code Ga. 1895, c. 4, §8 2716-2722), 



484 113 FEDERAL REPORTER. 

which was suspended by the passage of the bankruptcy act; and there- 
fore that the possession of the mortgaged property by a receiver ap- 
pointed by the state court would not be disturbed in bankruptcy pro- 
ceedings agalnst the debtor. 

8. Same. 

A trustée in bankruptcy, of a bankrupt whose property has been 
seized under a mortgage and ls in possession of a receiver appointed 
in the mortgage foreclosure suit by a state court of compétent Jurisdic- 
tion, is entitled to the possession of the property not covered by the 
mortgage, and to the excess of the proceeds of a sale of the mortgaged 
property over the mortgage debt and costs of foreclosure. 

i. Same— Comitt. 

Where a trustée in bankruptcy is entitled to assets of the bankrupt 
which are in possession of a receiver appointed by a state court of com- 
pétent jurisdiction, comity requires, as a gênerai rule, that the trustée 
should first make application to the state court instead of the bank- 
ruptcy court for an order for the possession of such assets. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of Georgïa. 

For décision of district court reversed by this opinion, see 112 
Fed. 323. 

This is a pétition in equity to this court, under the Jurisdiction conferred 
on it by clause "b" of section 24 of the bankruptcy act of July 1, 1S9S (30 
Stat 553), to superintend and revise in matter of law certain proceedings 
in bankruptcy of the district court of the United States of the Southern 
district of Georgia. A full statement of the facts will be necessary to make 
clear the questions that are raised by the pétition. 

Proceedings in the State Court. 

On the lst day of October, 1900, the Exchange Bank of Maçon, Ga., a 
corporation, filed in the superior court of Bibb county, Ga., a pétition in 
equity against the Maçon Sash, Door & Lumber C; mpany, also a Georgia 
corporation, doing business in Bibb county. It is alleged in the pétition that 
the défendant corporation was indebted to the petitiouer in the suni of 
$13,350, evidenced by 18 promissory notes, each indorsed by W. J. Beeland 
and T. C. Hendricks. Thèse notes were secured by a mortgage executed by 
the défendant eompany to the petitioner. This mortgage is on Personal 
property and real esta te described in the pétition. It is alleged that the 
object of the mortgage was to create in favor of the petitioner a lien, not 
only on the entire contents of the défendant' s storehouse and the entire 
plant and materials situated upon the described real estate, but also upon 
ail additions that may be made thereto, until the said notes hâve beeu 
fully paid. The défendant, at the petitioner's request, on July 21, 1897, 
made to petitioner a second mortgage for the purpose of securing the same 
debt, shown by renewal notes. The second mortgage embraced other and 
additional property to that described in the first mortgage. Copies of the 
two mortgages were made exhibits to the pétition. It is alleged that the 
défendant and the indorsers on the defendant's notes are insolvent, and 
that the property described in the mortgages is deteriorating in value, and 
that the défendant owes other debts, evidenced by notes and open accounts, 
amounting to $11,500.10, and that judgments amounting in the aggregate 
to about $700 hâve been rendered against the défendant, which the de- 
fendant is unable to pay. It is also alleged that petitioner has demanded 
of the défendant payment of its indebtedness which had matured, and that 
défendant had failed to pay the same; that petitioner has no adéquate or 
complète remedy against the défendant except in a court of equity, and 
that the interposition of a court of equity is demanded, both in the interest 
of ail the defendant's creditors as well as of the défendant itself; that, in 
order to avoid a multiplicity of suits at law and the needless sacrifice of 
defendant's property, it is necessary that a court of equity, through its re- 
ceiver, should administer and wind up the affaire of the said eompany, 
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convertïng Its property and assets into cash. There is a prayer for process, 
and the following spécial prayers: "Wherefore it prays: (1) That the said 
défendant company be restrained and enjoined from selling, incumbering, 
or in any wise disposing of any of said property upon which plaintiff bas 
its mortgage lien, and which is hereinbefore fully set forth and described. 
(2) That a permanent reeeiver be appointed by tbis court to take possession 
of tbe entire property and assets of every description, to administer the 
same under the direction and orders of this court and to convert the same 
into cash at some eariy date for prompt distribution among defendant's 
various creditors, according to their respective priorities. (3) That ail the 
other creditors of tbe said défendant company be allowed to become parties 
to this proceeding, which plaintiff prays may be taken as a creditors' bill, 
for the purpose of proteeting the rights of ail parties at interest. (4) Plain- 
tiff prays that it may hâve a judgment and decree against défendant for 
the amount of its debt, and foreclosing its said two mortgages, and that the 
same may be decreed to be the' highest and best lien upon the fund realized 
from the sale of the mortgaged property." This pétition was signed by 
counsel, and duly verified. On October 2, 1900, the judge of the superior 
court of Bibb county, at chambers, made an order for the défendant to show 
cause on October llth why the prayers of the pétition should not be granted, 
and In the meantime restraining the défendant from incumbering or selling 
or in any way disposing of tbe property owned by it, and appointing Dupont 
Guerry temporary reeeiver of the defendant's property to take possession of 
and to hold the same subjeet to the further order of the court. Certain 
orders of continuance were then made on différent dates. On the 27th of 
November, 1900, the défendant, the Maçon Sash, Door & Lumber Company, 
flled an answer to the pétition. The mortgage debt was admitted, tbe aver- 
ment of insolvency was denied, and it was admitted that the macbinery 
had deteriorated in value. It was claimed in this answer that its assets 
were largely in excess of its liabilities. On November 30, 1900, the superior 
court entered a formai decree appointing Thomas J. Carling permanent re- 
eeiver to take possession, subjeet to the orders and directions of the court, 
of ail the property, both real and Personal, and choses in action, of every 
character, belonging to the défendant company. Carling was required to 
give and did give bond as such reeeiver in the sum of $10,000. There were 
many orders made in référence to the receivership, which it is unnecessary 
to state It appears from the record that the reeeiver came into the pos- 
session, under tbese orders, of ail the property embraced in the two mort- 
gages, and of choses in action and other property not covered by the 
mortgages. 

Proceedings In the United States District Court. 
On the 17th day of November, 1900, the Seymour Lumber Company and 
two other creditors of the Maçon Sash, Door & Lumber Company liled a 
pétition in tbe district court to hâve the latter company adjudged to be a 
bankrupt. On December 3, 1900, the lumber company filed an answer to 
the pétition in bankruptcy, resisting the same, denying that it had com- 
mitted an act of bankruptcy, denying that it was iiisolvent, and demanding 
a trial by jury. On motion of the Seymour Lumber Company and the other 
creditors, petitioners in said bankruptcy proceedings, on May 21, 1901, the 
district court made an order restraining the Exchange Bank of Maçon, Ga., 
and others who had become parties to the said suit in the superior court of 
Bibb county, Ga., from further prosecuting that suit until the lst day of 
July, 1901, and until the further order of the court. On November 25, 1901, 
the Maçon Sash, Door & Lumber Company, having withdrawn its answer 
and demand for Jury trial, was by said district court adjudged a bankrupt. 
On the same day, November 25, 1901, the district court made an order di- 
recting the marshal to take possession of the property of the bankrupt, and 
ordered Thomas J. Carling, the reeeiver theretofore appointed by the superior 
court of Bibb county, Ga., to surrender the same to the marshal. That part 
of the order relating to Carling Is as follows: "That the said T. J. Carling 
be, and he is hereby, ordered and directed to deliver to said marshal ail of 
the property, money, deeds, books, and papers of the said Maçon Sash, Door 
& Lumber Company in his possession, custody, or control." Tbe marshal 
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demanded of Carling that he surrender the property te hlm, and, Oarling 
having failed to do so, the district court, on the pétition and motion of the 
Seymour Lumber Company and others, the original pettioning créditera In 
the cause in bankruptey, on November 20, 1S01, made the following order: 
"Upon considering the foregoing pétition, it ls ordered by the court that 
the said T. J. Oarling be and appear before the undersigned, judge of the 
United States district court for the Western division of the Southern dis- 
trict of Georgia, at the United States court house in Maçon, Georgia, at 10 
o'clock a. m., on the 2d day of December, 1901, then and there to show 
cause, lf any ne can, why he bas refused to surrender the property, money, 
deeds, books of account, and papers of the sald bankrupt the Maçon Sash, 
Door & Lumber Company, in his possession, custody, or control, described 
and mentipned in the order and warrant of seizure issued out of the said 
United States district court on the 25th day of November, 1901, and, in case 
he should fail to show such cause as aforesaid, why an attachment should 
not be issued against him for his disobedience to the orders of the court 
Let the said T. J. Carling be served with a copy of the foregoing pétition 
and this order forthwith." 

Thomas J. Carling flled a written answer to this rule to show cause, In 
which he stated that he made the answer under the direction of the superior 
court of Bibb county, state of Georgia; that he held the property demanded 
of him by the marshal, not in his own right or personally, but as the receiver 
appointed by said state court in the case of the Exchange Bank of Maçon 
against the Maçon Sash, Door & Lumber Company. In this answer he stated 
tbat Dupont Guerry had been app inted the temporary receiver on October 
2, 1900, and that subsequently, on November 30, 1900, he had been appointed 
permanent receiver by said state court; that the property had been eon- 
tinuously In the possession of the state court from October 2, 1900, when 
Dupont Guerry was appointed temporary receiver, up to the présent time; 
that he employed counsel by leave of said court that appointed hlm, and 
had incurred expenses, and had not been pald anything for his services; and 
that he was under bond in the sum of $10,000 for the falthful performance 
of his duties as receiver. He attached to his answer a copy of the proceed- 
ings in the state court showing the pétition, answer, and orders. Carling 
claimed In this answer that, the superior court having flrst taken jurisdic- 
tion of the property and having taken possession of it through Its temporary 
and permanent receiver, the possession and control of the property ought 
not to be interfered with by the district court, and that in ail of thèse 
proceedings he had acted in good faith, and without the purpose and inten- 
tion to treat with disrespect any of the orders of the district court, and that 
he had not treated any of the orders of the court with disrespect; that in 
good faith he was advised and believed that as an offlcer of the superior 
court of Bibb county chargea with the administration of the property, and 
under a bond for the falthful performance of his duties as receiver, he 
could not surrender the property except upon the order of the judge of the 
superior court, under whlch court he held hîs appointaient. He attached 
to the answer copy of an order of the state court directing hlm not to sur- 
render the property, but to show the fact and date of his appointaient as 
receiver tô the district court 

After hearlng argument, the district court held that Oarllng's answer was 
lnsufflclent, and on the 6th day of December, 1901, made the following order: 
"A rule having been Issued out of this court requiring T. J. Carling. one of 
the défendants In the above-stated cause, to show cause before this court 
why he refused to surrender the property, money, deeds, books of account 
and papers of the sald bankrupt, Maçon Sash, Door & Lumber Company, 
in his custody, possession, and control, described and mentioned in the 
order and warrant of seizure out of this court on the 25th day of November, 
1901, with which order and warrant of seizure he had been duly served, and, 
in case he should fail to show such cause, why an attachment should not 
be issued against him for his disobedience to the order of this court; and 
the said T. J. Carling, for showing cause as required by said rule, having 
filed his answer and respohse thereln, and the court having heard and con- 
sidered the évidence In said matter submitted and the argument of counsel: 
It is now ordered, adjudged, and decreed by the court that the response 
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and showing made by the said T. J. Carling is insufficlent; that the sald 
T. J. Carling be, and he is hereby, peremptorily ordered, directed, and re- 
quired to surrender and deliver to John M. Barnes, marshal of the United 
States for the Southern district of Georgia, ail the said property, money, 
deeds, books of account, and papers of the said bankrupt, Maçon Sash, 
Door & Lumber Company, in his possession, custody, and control, described 
and mentioned in the order and warrant of seizure issued out of this court 
in the above-stated cause, on the 25th day of November, 1901, by 10 o'clock 
a. m. on the 7th day of December, 1901, and, in case he should not so sur- 
render and deliver the same, he shall be attached as for contempt of court" 

Carling having failed to obey this order, the district court on December 
7, 1901, made the following additional order: "It having been adjudged 
and decreed by the court in the above-stated cause, on the 6th day of De- 
cember, 1901, after due notice and hearing, that T. J. Carling, one of the 
parties in said cause, was in contempt of this court in resisting and rei'using 
to obey an order and warrant of seizure issued out of this court in said 
cause on the 25th day of November, 1901, requiriug the marshal of sald 
district to seize and take possession of, and the said T. J. Carling to deliver 
to said marshal, the property, money, deeds, books of account, and papers 
of the said bankrupt, Maçon Sash, Door & Lumber Company, in his posses- 
sion, custody, and control, and described and mentioned in said order and 
warrant of seizure, with which said order and warrant of seizure the said 
T. J. Carling has been duly served; and the said T. J. Carling having ap- 
peared in open court this day, and admitted that he had purged hlmself of 
said contempt so adjudged and decreed against him, by surreiidering and 
delivering to said marshal said property, money, deeds, books of account 
and papers by 10 o'clock this day: It Is now adjudged and decreed by the 
court that the said T. J. Carling is still In contempt of this court in refusing 
to surrender and deliver said property, money, deeds, books of account, 
and papers by 10 o'clock this day, as ordered and directed to do by this 
court on the 6th day of December, 1901. It is now ordered that the marshal 
of said district be, and he ls hereby, directed and required, immediately after 
the expiration of 10 days from this date, unless the judgments, orders, and 
decrees adjudging and decreeing said T. J. Carling to be in contempt as 
aforesaid shall be sooner superseded according to iaw, to attach and seize 
the body and person of said T. J. Carling, and confine him in the common 
jail of Chatham county, Georgia, in said district, and there him safely keep 
until he shall hâve purged himself of the said contempt adjudged and decreed 
against him, by surrendering and delivering to the said marshal ail of the 
property, money, deeds, books of account, and papers of the said bankrupt, 
Maçon Sash, Door & Lumber Company, in his possession, custody, and con- 
trol, described and mentioned in the order and warrant of seizure issued 
out of this court on the 25th day of November, 1901, or until the further 
order of this court." 

The purpose of the pétition for révision and review flled In this court ls 
to revise, as matter of law, the foregoing proceedings in the court of bank- 
ruptcy; and it is alleged hère that the court erred In making the foregoing 
orders of December 6 and December 7, 1901. 

Washington Dessau and N. E. Harris, for petitioner. 
John R. L,. Smith and J. T. Hill, for respondents. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. Under the Georgia System the superior 
courts hâve exclusive jurisdiction in cases affecting the title to lands 
and in equity cases. The superior court of Bibb county, Ga., is a 
court of gênerai jurisdiction, and has the powers and jurisdiction of 
a court of chancery. Code Ga. 1895, § 5842. It has, by express 
statute, jurisdiction of suits to foreclose mortgages (Id. 2770); and 
to appoint receivers (Id. 4904). The judges of the superior courts 
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are, in equîty cases, chancellors. While bills in equity are "aboi- 
ished" (Id. 4931), they survive in the "pétition," which is addressed 
to the court, and sets forth the cause of action, légal or équitable, 
or both, and claims légal or équitable relief, or both. Id. 4937. 

Chapter 4 of the fourth title of the Georgia Code is entitled "In- 
solvent Traders." It embraces sections 2716 to 2722, inclusive, 
which are copied in the margin. 1 Thèse sections, in brief, provide 
that when any corporation not municipal, or any trader being in- 
solvent, fails to pay debts at maturity, creditors representing one- 
third or more of the unsecured debts of the insolvent may invoke 
by pétition the power of a court of equity to collect the debts and dis- 
tribute the assets of such insolvent. The chancellor is authorized, 
in cases where the insolvent has fairly surrendered his property for 
distribution, "to recommend to the creditors of the défendant that 
they may release him from further liability." This insolvent trad- 
ers' act is held by the suprême court of Georgia to be a kind of state 
bankrupt law. Describing the procédure, the court said: "It is 
putting a trader in bankruptcy, and relieving him from past debts, 
as far as state législation can do so." Corner v. Coates, 69 Ga. 
491-495. In a later case this language is repeated and approved, and 
the court added : "The act does in many respects resemble the bank- 
rupt acts of congress." Ryan v. Kingsbery, 88 Ga. 361-389, 14 S. E. 
596, 605. The constitution limits the power of a state to legislate 
on this subject, for it is not permitted to so legislate as to impair the 
obligation of contracts. U. S. Const. art. 1, § 10. This act is clearly 
a state insolvency law, within the power of the state to enact when the 
congress has not exercised its power to pass a uniform bankrupt law. 
The administration of the estâtes of insolvents by the state courts 
under this statute would be inconsistent with the exclusive jurisdiction 
of the courts of bankruptcy under the bankrupt law. The passage of 
the bankrupt law by congress, therefore, suspended the opération of 
this state statute. Sturges v. Crowninshield, 4 Wheat. 122-196, 4 
L. Ed. 529; Tua v. Carrière, 117 U. S. 201-210, 6 Sup. Ct. 565, 29 L,. 
Ed. 855 ; Butler v. Goreley, 146 U. S. 303-314, 13 Sup. Ct. 84, 36 E. 
Ed. 981. 

The main question of contention between the parties to this suit is 
whetber or not the state court had jurisdiction of the suit in which it 
appointed the temporary and the permanent receiver. The solution 
of this question will answer others raised in the record. 

It is contended by the creditors of the Maçon Sash, Door & Lumber 
Company, wh.o procured the adjudication in bankruptcy, that the 
state court had no jurisdiction of the case made by the pétition in 
equity, and that, therefore, the appointment of the receiver is void. 
The argument is that the proceeding in the state court is based on 
the gênerai insolvency laws, and that its purpose is to wind up and 
distribute the estate of an insolvent debtor. And it is asserted that the 
congress is vested by the constitution with power to establish uniform 
laws on the subject of bankruptcy for the purpose of administering and 
distributing the estâtes of insolvent persons (Const. art. i, § 8); and 

1 See note at end of case. 
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that congress having exercised this power, and committed the adminis- 
tration of the bankrupt's estate exclusively to the courts of bankruptcy, 
proceedings in state courts in insolvency are void. If the state court's 
jurisdiction depended alone on the insolvent traders' law (Code Ga. 
*895, §§ 2716-2722), its order appointing Carling receiver would 
be void. This is true because the passage of the bankrupt law by the 
congress rendered conflicting state insolvent or bankrupt laws void. 
Tua v. Carrière, 117 U. S. 201, 210, 6 Sup. Ct. 565, 29 L. Ed. 855; 
Butler v. Goreley, 146 U. S. 303, 314, 13 Sup. Ct. 84, 36 L. Ed. 981. 

But was the jurisdiction of the state court dépendent on the validity 
of thèse Georgia statutes relating to insolvency? We hâve seen that 
it had jurisdiction to foreclose mortgages and to appoint receivers. 
The only pecuniary claim asserted by the petitioner in the state court 
was secured by two mortgages. The pétition contains a prayer to 
foreclose thèse mortgages. The notes secured by the mortgages hâve 
two indorsers. The insolvent traders' act, before it was superseded, 
must hâve been put in opération at the suit of "unsecured'' creditors. 
Code Ga. 1895, § 2716; Cracker Co v. Brooke, 91 Ga. 243, 18 S. E. 
136. The appointment of a receiver is a jurisdiction often exercised 
by equi'iy courts in foreclosure suits. The insolvent traders' law pro- 
vides for a proceeding against insolvents only, and the pétition allèges 
that the défendant therein is insolvent; but that allégation is proper, 
if not necessary, to obtain a receiver in a foreclosure suit. So of ail 
the averments as to the business embarrassments of the défendant in 
the pétition. They are usual in bills seeking the appointment of a 
receiver. It is true that the pétition contains other averments that are 
unnecessary and unusual in a foreclosure suit, such as demand and 
refusai to pay, that the pétition is for the benefit of the petitioner and 
other creditors, etc. Thèse and other averments show that the 
pleader had in view the insolvent traders' law. But the bill contains 
ail the allégations necessary to a valid decree appointing a receiver and 
foreclosing the two mortgages. The fact that it contains other and 
unnecessary averments, even if made to conform to a statute no longer 
operative, does not deprive the pétition of equity, and defeat the juris- 
diction as to the matters well pleaded. Conceding that the pétition 
was imperfect and required amendments, it would not follow that the 
state court was without jurisdiction. The purpose of the pétition was, 
among other things, the foreclosure of the mortgages and the posses- 
sion of the property by a receiver to be appointed by the court ; and 
when the court adjudged the pétition sufncient, and made the appoint- 
ment, that appointment cannot be questioned by another court, or the 
possession of the receiver appointed disturbed. Shields v. Coleman, 
157 U. S. 168, 15 Sup. Ct. 570, 39 L. Ed. 660, at page 178, 157 U. S., 
page S74, 15 Sup. Ct., and page 660, 39 L. Ed. 

A demurrer or plea to the entire pétition for want of jurisdiction 
would not hâve been sustained, although part of its statement and 
prayer were based on matters as to which relief could not be granted . 
The Georgia statute in question being void, only that part of the péti- 
tion dépendent on it would hâve been subject to demurrer. Beach, 
Mod. Eq. Prac. 241. A demurrer or plea to the whole pétition for 
want of jurisdiction would hâve been overruled. We think, therefore, 
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conceding the "traders' insolvent" law to be superseded and made 
void by the bankrupt law, that the state. court had jurisdiction of the 
suit as one to foreclose a mortgage, and to appoint a receiver of the 
property covered by the mortgages. 

The bankrupt act was unquestionably designed by the congress to 
secure the possession of the property of the bankrupt for administra- 
tion under the proceedings in bankruptcy. The district court has au- 
thority, under paragraph 3 of section 2, to appoint receivers, or the 
marshals, upon application of parties in interest, in case the court shall 
find it absolutely necessary, for the préservation of estâtes, to take 
charge of the property of bankrupts after the filing of the pétition, and 
until it is dismissed or the trustée appointed. Other provisions are 
in the act for the recovery of the bankrupt's property by the trustée 
when appointed. By authority so conferred, the district court, in a 
proper case, may direct the marshal, under summary process, to seize 
the property of the bankrupt in the hands of third persons claiming to 
own it (Sharpe v. Doyle, 102 U. S. 686, 26 E. Ed. 277 ; Feibelman v. 
Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984) ; may compel 
the return of property of the bankrupt illegally taken out of the posses- 
sion of the référée in bankruptcy (White v. Schloerb, 178 U. S. 542, 20 
Sup. Ct. 1007, 44 L. Ed. 1183); and may take property from the pos- 
session of the purchaser from the assignée of the bankrupt under a 
gênerai assignment (Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 
557, 45 L. Ed. 814). But it has not been held that property of the 
bankrupt in the hands of a receiver of a state court having jurisdiction 
can be so taken out of his possession. It is indicated in Moran v. 
Sturges, 154 U; S. 256, 283, 14 Sup. Ct. 1019, 38 L. Ed. 981, that the 
fédéral courts, in the exercise of their exclusive jurisdiction to enforce 
maritime liens, will not interfère with the actual possession of a state 
•court. It was there said : "When its [the state court's] jurisdiction 
has determined, the admiralty courts may proceed." However this 
may be in cases of the exclusive jurisdiction of the fédéral courts, it is 
■clear, on précèdent and principle, that the fédéral courts will not inter- 
fère with the actual possession of a state court, through its receiver, 
of mortgaged property, in a case where the state court has jurisdiction 
to foreclose the mortgage. The case of Davis v. Railroad Co., 1 
Woods, 661, Fed. Cas. No. 3,648, decided on circuit by Mr. Justice 
Bradley, is directly in point, so far as it applies to the property covered 
by the mortgages sought to be foreclosed in the state court. It was 
there held that a receiver in possession of mortgaged property under 
order of a state court of chancery, in proceedings for foreclosure be- 
gun prior to the commencement of proceedings in bankruptcy, cannot 
be dispossessed by order of the district court in the bankruptcy pro- 
ceedings ; "that a proceeding to enforce a mortgage or other spécifie 
lien involves the right of property, and possession in pursuance thereof, 
legally or judicially taken, before proceedings in bankruptcy, cannot 
be interrupted by those proceedings." This proposition is sustained 
by Eyster v. Gafï, 91 U. S. 521, 23 L. Ed. 403; for it is there decided 
that the foreclosure suit may proceed notwithstanding the proceed- 
ings in bankruptcy, and that the purchaser at the foreclosure sale will 
obtain a good title. 
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The orders made by the bankruptcy court which are under review 
were made on the theory that the proceeding in the state court was 
based alone on the insolvent traders' act, and that the appointment of 
the receiver was void. Thèse orders, in effect, require the receiver 
oî the state court to surrender to the marshal ail of the property held 
by him as receiver. Part of this property, but not ail of it, is covered 
by the mortgages sought to be foreclosed in the state court. No sepa- 
rate questions are raised as to the property not mortgaged. The or- 
ders made by the bankruptcy court which are submitted for review 
and revision relate to ail the property held by the receiver. 

A receiver or trustée, when appointed in the bankruptcy proceedings, 
while not entitled to the mortgaged property, will be entitled to any 
excess arising from the foreclosure sale, when made by order of the 
state court after the payment of the mortgages and costs of fore- 
closure. He will also be entitled, when appointed, to the possession of 
the choses in action and the other property in the hands of the state 
court's receiver which is not covered by the mortgages. The bank- 
rupt law is equally binding on the state and the fédéral court, and we 
cannot doubt that the former will, on proper application, give full 
effect to it. Where assets are in the hands of the receiver of one 
court which legally and equitably belong to the trustée or receiver ap- 
pointed by another court, comity requires, as a gênerai rule, that ap- 
plication should be made for a proper order to the former court whose 
officer has possession of the property. This rule is reciprocal between 
the fédéral and state courts, each respecting the possession of the 
other. Hagan v. Lucas, 10 Pet. 400, 9 L. Ed. 470; In re Tyler, 149 
U. S. 164. 

The jurisdiction and authority of the bankruptcy court for the en- 
forcement of the bankrupt law is paramount. State insolvency laws 
are superseded by the bankrupt act. While it is a gênerai rule that a 
fédéral court may not enjoin proceedings in a state court, an exception 
is made in cases where such injunction may be authorized by any law 
relating to proceedings in bankruptcy. Rev. St. U. S. § 720. When 
the state court is in possession, through its receiver, of assets that it is 
without jurisdiction or authority to hold against a receiver or trustée 
appointed in bankruptcy proceedings, instead of making a peremptory 
order on the receiver of the state court to surrender the funds, an in- 
junction, if necessary, might be granted by the bankruptcy court to 
prevent the unlawful distribution of the assets, until application could 
be made to the state court for an order to its receiver to surrender 
the assets to the proper custodian. The laws of the United States 
being equally binding on ail the courts, we cannot assume that the 
state court would refuse to administer them. We are not now called 
on to décide what course should be taken in the event of a disregard 
of the bankrupt law by the state court. That such application should 
be made in the first instance to the state court is sustained, not onîy 
by the analogous cases relating to comity, but by adjudications directly 
in point on this question of practice under the bankrupt law. Mauran 
v. Carpet-Lining Co. (R. I.) 50 Atl. 331 ; In re Lesser (D. C.) 100 Fed. 
433. 439; In re Kersten (D. C.) 110 Fed. 929, 931; In re Eengert 
Wagon Co. (D. C.) 110 Fed. 927; Ex parte Waddell, Fed. Cas. No. 
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17,027; In re Seebold, 45 C. C. A. 117, 105 Fed. 910; Scheuer v. 
Stationery Co. (C. C. A.) 112 Fed. 407. 

The judgments of the court of bankruptcy rendered December 6, 
1901, and December 7, 1901, are reversed. 

NOTB. 
Georgia Code 1895— Insolvent Traders. 

"Section 2716 (3149a). Receiver for Insolvent Trader. In case any corpora- 
tion not municipal, or any trader, or flrm of traders, shall fail to pay, at 
maturity, any one or more matured debts, payment of which has been 
properly demanded of such debtor, and by hlni refused, and shall be in- 
solvent, It shall be In the power of a court of equity, under a creditor's 
pétition, to which one or more creditors, representing one-third in amount of 
the unsecured debt of such Insolvent corporation, trader, or flrm of traders, 
whose debts are matured and unpaid, shall be necessary parties, to proeeed 
to collect the assets, real and Personal, includlng choses In action and money, 
and appropriate the same to the creditors of such trader, flrm of traders, 
or corporation. 

"Sec. 2717 (3149b). Chancellor's Power In Such Cases. The chancellor, 
under such proceedings as are usual in equity, may grant injunctions, and 
appoint receivers for the collection and préservation of the assets in the 
cases provided by this chapter, and may at any time appoint an auditor 
and take ail proper steps to bring the matter to a final hearing. 

"Sec. 2718 (3149c). Who May Be Parties. Any créditer may become a 
party to sald pétition, under an order of the court, at any time before the 
flnal distribution of the assets, he becoming chargeable with his proportion 
of the expenses of the previous proceedings. 

"Sec. 2719 (3149d). No Préférences; Assets, How Distributed. TJpon the 
appointment of a receiver, no creditor shall acquire any préférence, by any 
judgment or lien, on any suit or attachaient, under proceedings commenced 
after the flling of the pétition, and ail assignments and mortgages to pay 
or secure existing debts made after the fillng of sald pétition shall be va- 
cated, and the assets be dlrlded pro rata among the creditors, preserving ail 
existing liens. 

"Sec. 2720 (3149e). AUowance for Defendant's Support It shall be in the 
power of the Judge to make a sui table allowance for the défendant for a 
support during the pendency of the proceedings, having in so doing respect 
to the condition of the défendant and the circumstances of the failure. 

"Sec. 2721 (3149f). Who is a Trader. Any person or flrm shall be consid- 
ered a trader who is engaged, as a business, in buying and selllng real or 
Personal estate of any kind, or who is a banker or broker or commission 
merchant, or manufacturer manufacturing articles to the estent of flve 
thousand dollars per annum. 

"Sec. 2722 (3149g). Chancellor may Recommend Debtor's Itelease. It shall 
be in the power of the chancellor, in his flnal Judgment in the cases pro- 
vided for, to express his opinion, if the facts authorize it, that. from the 
facts as they hâve transpired during the progress of the cause, the défendant 
has honestly and fairly delivered up his assets for distribution under the 
law, and to recommend to the creditors of the défendant that they release 
him from further liability." 



PITOAIKN v. PHILIP HISS CO. 

(Circuit Court of Appeals, Third Circuit February 5, 1902.) 

No. 43. 

Apfeaï,— Admissions— Evidence. 

Plaintiff's request to charge that the Jury should not disallow ail his 
bill because there are defects in the woodwork. but should deduct from 
that bill on this account what it would cost, under the évidence, to put 
the woodwork in as good condition as it should hâve been under the 
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contract, having been afflrmed, ls sufflclent basis for the statement of 
the court In its charge that plaintlff admits tbere are defects in the 
woodwork, and has given évidence that they could be remedled at a 
cost of not over $500, so as to make it an admission. 

2. Same. 

A party, by adopting and maklng part of its brief on appeal the 
statement of the court, in its opinion refusing new trial, wherein it waa 
alleged that the évidence showed the woodwork could be put In condi- 
tion for $500, admits there was évidence of defects. 

8. Entire Contract. 

A contract to decorate walls of room, do the woodwork therein, and 
furnish it for $5,200 is an entire contract 

4. CONTRACTS— SUBSTANTIAL PERFORMANCES— QUESTION FOB JURY. 

Whether there ha8 been a substantlal performance of a contract to 
decorate walls of a room, do the woodwork therein, and furnish it for 
$5,200, so as to allow recovery thereon, is a question for the jury; there 
being évidence of defects in the woodwork which it would take $500 
to remedy. 
6. Samk — Instruction. 

Instruction to Jury, in action on entire contract for decorating room, 
doing woodwork, and furnishing it, that the détective woodwork would 
not preclude a recovery, if the contract was "otherwise" substantially 
performed, takes from the Jury the question of substantlal performance 
of the entire contract. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Wm. W. Smith, for plaintif! in error. 
Wm. M. Hall, Jr., for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge 

GRAY, Circuit Judge. In this case the défendant in error, which 
was the plaintiff below, sued for a balance claimed to be due under 
nve written contracts for decorating. furnishing, and refitting the 
dwelling house of plaintif! in error, who was the défendant below, and 
also for the value of some extra work and articles not included in the 
written contracts. Thèse contracts were in the form of letters written 
by plaintiff below, promising to do certain work and furnish certain 
articles at a price stated therein, to each of which there is a written 
acceptance by the défendant below. Three of the letters are dated 
January 28, 1899, another dated July 14, 1899, aiid another without 
date, but accepted September 14, 1899. The offer in each of the let- 
ters covered différent rooms in the house, or différent articles of furni- 
ture, and in some cases the offer in each letter was divided into sepa- 
rate groups, stating an amount for which the material and work in 
each group would be furnished. In the contract with which we are 
hère concerned, the letter accepted September 14, 1899, after making 
separate estimâtes for the office, library, billiard room, and son's 
room, contained the following: 

"Daughter's Room. Walls and ceiling redecorated, woodwork and mante] 
(shutters not included) of maple (bird's-eye panels), curtains and furniture 
covers of damask selected, new rug, 2 bureaus, 1 bed (5' 6") ani bedding, 1 
easy chair, 1 rocker, 2 small chairs, 1 work table (3x2) of bird's-eye maple, 
cost to be $5,200." 

The learned trial judge properly instructed the jury that the nve 
written contracts on their face were distinct, and were to be treated as 
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severable; "that is to say, although there might be a breach of per- 
formance in one of thèse contracts, yet, if the other contracts were sub- 
stantially performed, the plaîntiff would be entitled to recover the 
price or priées stipulated in the contracts thus substantially performed." 
He also correctly charged the jury that as thèse written contracts are 
divided into separate groups of articles or work, in each of which there 
is a fixed price of its own, thèse subdivisions in respect to performance 
or nonperformance are also to be treated as severable and distinct. 

Ail the foregoing appears by the pleadings, and the bill of excep- 
tions brings before us, as part of the record, the charge of the court, 
with the exceptions made to particular portions thereof. The assign- 
ments of error foùnded thereon are as follows : 

"First. The court below erred In instructing the Jury as follows, viz.: 
'In- respect to the defective woodwork, such defect would not preclude a 
recovery upon the contract which Included that work, lf the contract was 
otherwise substantially performed; but the défendant would be entitled 
to a déduction for the cost of repairing such defect and the plaintiff would 
only be entitled to recover the contract price, less this déduction.' 

"Second. The court below erred In' this: that almost at the end of the 
charge to the Jury the court, after having previously answered ail the points 
submitted by défendant, and after having previously delivered to the Jury 
the portion of the charge above set forth, afflrmed plaintiff's fourth point, 
wbjeh point and the court's answer thereto are as follows: 'Fourth. That 
the Jury should not disallow ail of plaintiff's bill because there are certain 
defects in woodwork, but should deduct from that bill on thls account what 
it will fairly cost, under the évidence, to put the woodwork in as good con- 
dition as it should hâve been under the contract' 'Thls point Is afflrmed.' 

"Third. The court below erred In lts charge to thé Jury in this: that the 
courte having previously afflrmed defendant's fourth point, which point and 
the answer thereto are as follows: 'No one ls obligea to accept defective 
and improper work, and, if new work ls so constructed as to be so de- 
fective and Improper as not In substantlal performance of the contract 
therefor, the purchaser has a right to refuse to accept the same, and the 
contractor cannot, after such rejection, patch up or repair such defective 
and lnferior work, and then corûpel the purchaser to accept the same; 
nelther can he recover the contract price therefor, less the amount neces- 
sary to put such defective and improper work in proper condition.' 'Thls 
point is afflrmed,'— yet subsequently in the charge the court afflrmed plain- 
tiff's fourth point as stated above, which point and the answer thereto are 
as follows: 'Fourth. That the Jury should not disallow ail of plaintiff's 
bill because there are certain defects in woodwork, but should deduct from 
that bill on this account what it will fairly cost, under the évidence, to put 
the woodwork hi as good condition as it should hâve been under the con- 
tract' 'This point Is afflrmed,'— plaintiff's fourth point and the answer 
thereto being inconsistent with and contradictory to defendant's fourth 
point and the answer of the court thereto, as above set forth." 

The bill of exceptions contains no transcript of the testimony as a 
whole, or any portion of it, or any statement of what the testimony 
tends to prove, pertinent to the portions of the court's charge excepted 
to. The assignments of error follow the exceptions, and the sole ques- 
tion raised thereby is as to the correctness with which the court in- 
structed the jury in the particulars mentioned. 

The plaintiff in error has stated in his brief that "on trial of the case 
plaintiff [below] admîtted that the woodwork in the daughter's room 
was defective, and called witnesses, who testified that it would cost 
$500 to repair this defect," and in lieu of any testimony or évidence in 
the record to that effect, he relies, in the first place, upon the statement 
by the court in its charge, as follows : 
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"The plaintiff admits that in the daughter's room there are defects in the 
woodwork, and has given évidence tending to show that those defects eould 
be remedied at a cost of not ovev $500, and also that the admitted defects 
In the newel posts could be remedied at a cost of not over $25." 

To this the plaintiff in error appends the statement that : 

"Thèse facts are eorrectly stated by the court, and are part of the con- 
ceded facts in this case." 

A binding admission may be made by parties, not only on the record, 
but by their statements to the court. Such an admission as vvould 
support the statement of the learned judge, just quoted, was made by 
the plaintiff below, défendant in error hère. One of the requests sub- 
mitted by the plaintiff below to the court, for a charge to the jury, was 
the fourth, which, with the answer of the court, is the subject of one of 
the assignments of error, above quoted. The défendant in error, how- 
cver, strenuously contends that, in the absence of any évidence brought 
up by the bill of exceptions bearing on the point in controversy, there 
is nothing before this court on which it can review the ruling of the 
trial court in that respect ; but the affirmance of this point must be 
taken as an admission of the fact of defects in the woodwork, and the 
cost of repair, under the évidence, and not a mère hypothetical state- 
ment of the same. As a statement from the plaintiff below, it is a 
sufficient basis, not only for the ruling upon the point presented there- 
in, but for the statement of the court in its gênerai charge, in regard 
to the admission as to defective woodwork. 

Again, the plaintiff below adopts, and makes part of its brief before 
this court, the statement of the court below, as to this admitted defect, 
in its opinion refusing the motion for a new trial, referring to the page 
of the record where it is found. It is as follows : 

"The plaintiff actually dld this specified woodwork. After the completion 
of the work, however, the wood therein shrnnk and warped some, and the 
Joints opened. Wbat caused this was the subject of dispute. The plaintiff 
alleged, and at the trial gave évidence tending to show, that the mischief 
was occasloned by the damp condition n which the house was kept. The 
défendant alleged, and at the triai gave évidence tending to show, that the 
plaintiff had used in this work insufficiently seasoned wood, and that that 
was the cause of the trouble. But, whatever the cause, the uncontradicted 
évidence in the case showed that the woodwork could be put in perfect 
condition at a cost not exeeeding $500. It was testiiied that this could be 
done at a much less expense, but no witness named a higher suin than 
$500 as the very outside cost of complète repairment." 

We do not hâve to "look, therefore, to the charge of the judge for 
the state of the évidence in which that very charge is to be held right 
or wrong." The admissions made by the plaintiff below in court, ap- 
pearing in the record and above referred to, présent to this court a 
state of facts which form a sufficient basis on which to review the 
ruling of the court excepted to. In this, the case at bar is distinguish- 
able from that of Worthington v. Mason, 101 U. S. 149, 25 L. Ed. 
848, and from the other cases cited in the brief of défendant in error. 
We hâve, therefore, distinctly presented the question whether, in this 
state of the évidence, the instructions which were given by the court 
were correct, and to the considération of that question (the important 
one in the case) we now turn. 

The défendant below contended to the court and jury, as appears 
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by the record, that, by reason of a defective construction of the wood- 
work in the daughter's room, there could be no recovery of the amount 
agreed to be paid to the plaintiff, under the contract for its furnishing 
and décoration; that the contract was an entire one, and, with this 
admittedly defective construction, there was not a substantial perform- 
ance of the same. The plaintiff below, on the other hand, contended 
that the defect in the woodwork resulted from no fault on its part, but 
that, if it did, it was of such a character as would be easily remedied at 
an expense of not more than $500, and that it should be allowed to 
recover the différence between that amount and the contract price. 
In this state of the controversy, the court charged the jury on this 
point, as follows: 

"In respect to the defective woodwork, such defect would not preclude 
a recovery upon the contract which included that work, if the contract was 
otherwise substantially performed; but the défendant would be entitled to 
a déduction for the cost of repalriug such defect, and the plaintiff would 
only bë entitled to recover the contract price, less this déduction." 

The court also affirmed plaintiff's fourth point, which, as already 
quoted, is as follows : 

"Fourth. That the jury should not disallow ail of plaintiffs bill, because 
there are certain defects in woodwork, but should deduct from that bill, 
on this account, what It will fairly cost, under the évidence, to put the 
woodwork in as good condition as it should hâve been under the contract" 

We think the learned judge in the court below erred in thèse instruc- 
tions to the jury. The contract in question is an entire contract. 
$5,200 was the price to be paid for its performance. The contract 
itself did not attempt to apportion this sum among various items, and 
there was, therefore, no basis for such apportionment, if otherwise it 
could hâve been appropriately made. The contract being entire, the 
price to be paid is single, and the considération is solely for the per- 
formance of the whole work contracted to be performed. Whether 
this entire contract had been substantially performed was a question of 
fact for the jury. They might well be told that, in determining this 
question, they need not take into the account any slight or unimportant 
defect, or one that could be easily remedied by a déduction from 
the agreed price, as such do not necessarily make it impossible ta 
truthfully déclare that an entire contract has been substantially per- 
formed; but whether such alleged defects are substantial or unim- 
portant is a question of fact for the jury. Substantial performance of 
the entire contract is sufficient, and the jury may properly so find. 
This, however, is not the proposition of the charge as excepted to. 
The instruction of the court below takes away from the jury the 
question of fact as to whether there had been a substantial perform- 
ance of the entire contract, and the subordinate and related one, 
whether the defect in the woodwork was so slight and trivial as to be 
immaterial in the considération of the question of substantial perform- 
ance, or so serious as to négative a substantial performance of, and 
thus preclude a recovery upon, the entire contract. The language of 
the court is : 

"In respect to the defective woodwork, such defect would not preclude a 
recovery upon the contract which included that work, if the contract wa» 
otherwise substantially performed." 
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The question hère submitted to the jury was not as to a substantial 
performance of the entire contract, but whether, with the defective 
woodwork excluded from considération, the contract was otherwise 
substantially performed. By this instruction the court took away 
from the jury the question of fact, whether there had been a substantial 
performance of the entire contract, and decided itself that certain de- 
ficiencies were not material. The question as to defective woodwork, 
as we hâve said, should hâve been submitted to the jury, to be deter- 
mined as a part of the gênerai question of substantial performance of 
the entire contract. This erroneous view of the function of the jury 
is repeated and emphasized in the affirmance of the plaintifï's fourth 
requesi to charge. Such an instruction to a jury could not fail to be 
prejudicial to the défendant, by depriving him of the right, that was 
bis, to hâve the jury consider the whole question of substantial per- 
formance, including the détermination of the fact whether any alleged 
deficiency was important and material or not. We do not think that 
the error hère pointed out was rendered innocuous by the other por- 
tions of the charge, in which the learned judge correctly stated to the 
jury the law in regard to substantial performance. 

It should not be passed without notice that the learned trial judge 
affirmed defendant's fourth point, as follows : 

"No on-» ls obligea to accept defective and improper work, and lf new 
work ls so constructed as to be so defective and improper, as not In sub- 
stantial performance of the contract therefor, the pnrchnser bas a right to 
refuse to aecept the same, and the contraetor cannot, after such rejection, 
patch up or repair such defective and inferior work, and then compel the 
purchaser to accept the same; neither can he recover the contract priée 
therefor, less the amount necestiary to put such defective and improper 
work In proper condition." 

This is a very clear statement of what we think the doctrine ap- 
plicable to the case in hand to be, and strengthens our confidence in 
the correctness of the view that we hâve taken, and, but for the opin- 
ion of the court on the motion for a new trial, it would suggest that 
possibly the view we hâve criticised was inadvertently taken by the 
learned judge who charged the jury. However this may be, we are of 
opinion that error in so vital a point as the one to which we hâve called 
attention cannot be passed over as unimportant, by reason of the cor- 
rect and cogent statements of the law in other portions of the charge. 
We hâve carefully examined the authorities and cases cited in behalf 
of the défendant in error, but can find in none of them sanction for the 
proposition that, where the question in controversy is whether there 
has been a substantial performance of a contract, the court can take 
from the considération of the jury, by deciding for itself, the question 
whether an alleged defect is material or immaterial to such substantial 
performance, or that the question in such case to be submitted to the 
jury is whether the contract in suit has been otherwise substantially 
performed, after the question of performance as to a certain portion 
thereof has been excluded from their considération. 

For the reasons stated, we are compelled to the conclusion that the 
judgment below should be reversed, and the case remanded, with direc- 
tions for a new trial. 
113 F.-32 
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In re U5VIN. 
(District Court, S. D. New York. Aprfl 2, 1901.) 

BàNKKUPTCT — FaTMJHE TO ACCOUNT FOB ASSETS— CONTBMPT. 

A bankrupt will be adjudged in contempt for failing te comply with 
an order directing him to turn over assets, where he claims that robbers 
broke into his store and stole between $7,000 and $8,000 of hls stock 
of goods, worth $10,000, and that after continuing business with the 
balance for about four months he deserted the store and left lts contents 
to the mercy cf any one choosing to take them; he having at the time 
of robbery told the police and his creditors that practicaliy nothing was 
taken. 

In Bankruptcy. The following is the opinion of Référée Seaman 
Miller: 

Thls ls a motion on behalf of the trustée to compel the bankrupt to pay 
over certain money and merchandise which the bankrupt failed to specify 
in his schedules as belonging to him. The bankrupt herein has been eugaged 
as a cloak merchant In this city for the last six years. A portion of that 
time he was in partnership with his brother, but since 1897 he was in such 
business on hls own account; having started with about ten thousand dollars 
capital. A few months prior to being adjudicated a bankrupt, he occupied 
the flfth loft at No. 97 Wooster street, which was reached by an elevator 
and a stairway. In that loft the bankrupt admits that he had on the 5th 
day of September, 1899, in the neighborhood of ten thousand dollars' worth 
of stock. The bankrupt now claims that on the following day bis store 
was entered and ail his merchandise was stolen, except between two and 
three thousand dollars' worth of stock; but his statement to the police at 
the time was that practicaliy nothing had been taken, and his boast to his 
creditors was that he was in great luck, — that while his store had been 
broken open, he had corne opportun ely upon the scène before anythlng had 
been taken. The conclusion is irrésistible that the alleged robbery never 
occurred, and that the stock which the bankrupt now claims was stolen is 
still under his contrrl, or the avails thereof are stlll in his possession. With 
the balance of stock on hand the bankrupt continued to do business until 
the 29th day of December, 1899, when, according to his own story, he liter- 
ally deserted the store, and left the contents thereof to the mercy of any 
persons who chose to take them. There are other grounds upon wlilch this 
motion is based, but the évidence is not clear as to them. As the liabilitles 
set forth in the schedules herein amount to but $6,833.30, an order may be 
entered compelling the bankrupt to pay over to the trustée herein the sum 
of $7,000. 

Hays & HersMeld and I. Gainsburg, for trustée. 
Manheim & Manheim, for bankrupt. 

THOMAS, District Judge. The bankrupt has failed to comply 
with the order of the court directing him to surrender assets of 
the value of $7,000, and for that reason is in contempt of court. 
The trustée will prépare order accordingly. 



In re H. 3. ARRINGTON OO. 

(District Court, E. D. Virginia. February 13, 1902.) 

Bankruptcy—Compositioîï — Confikmatiqn— Best Interests OF CBEDrTORS— 
Nature of Assets — Amount Offered— àcoeptance. 

Under Bankr. Act, § 12, subd. "d," providing that the Judge shall con- 
flrm a cqmp sition, if satisfied that it is for the best interests of the 
creditors, and that the bankrupt has not been guilty of any acts or fail- 
ure to perform any of the duties which would be a bar to his discharge, 
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and the offer and Its acceptance are In good faith, and hâve not been 
made or procured except as In the statute provided, or by any means, 
promises, or acts therein forbldden, where a bankrupt's assets consisted 
of a stock of goods and accounts due in a country mercantile business, 
the estimated value of contracts for cutting and shipping cord wood, 
and real estate situated in the country, in the absence of any acts on 
the part of the bankrupt which would debar him of his discharge a com- 
position of 25 per cent, on the dollar offered to the unsecured creditors, 
and accepted in good faith by 86 out of 89 of them, representing $11,170, 
as against only 1 opposing it, representing only $400, should, upon the 
recommendation of the référée, showing that there was no probability 
of the estate paying over 10 per cent, more than offered, be confirmed, 
as being for the best interests of the creditors. 
i. Same— Objections— Corporations — Dividende — Subséquent Ckeditoes— 
Evidence. 

An application for confirmation of a composition offered by a bankrupt 
corporation was opposed by one créditer upon the ground that the cor- 
poration, previous to the passage of the bankrupt act, had paid dlvl- 
dends which diminished its capital, and that the récipients of such 
dividends should, therefore, be compelled to pay them baek. The évi- 
dence showed that, at the tlme of the payment of the dividends com- 
plalned of, the corporation was very prosperous, and was able to pay 
such dividends wlthout lmpairing its capital; that the dividends were 
declared in good faith by the board of directors; and that the ob- 
Jector's debt was contracted long thereafter. Heldl, that no case havlng 
been made which would justify the annulling of the action of the cor- 
poration in paying the dividends complalned of, upon proper proceedings 
for that purpose, the objection to the confirmation could not be sus- 
tained. 

Application in involuntary bankruptcy proceedings against the H. 
J. Arrington Company to confirai a composition offered by the 
bankrupt. To the report of the référée recommending the con- 
firmation of the composition, the Greenesville Bank excepts. Com- 
position confirmed. 

Wolcott, Wolcott & Gage, for bankrupt Léo. 
D. Yarrell, for exceptant. 

WADDILL, District Judge. This case is now before the court 
upon application to confirm a composition of 25 per cent, offered 
by the bankrupt company to its unsecured creditors. Upon due 
notice being given of the application to confirm the proposed com- 
position, one creditor (the Greenesville Bank of Emporia, Va.) ap- 
peared and opposed the same. The matter was referred to D. Law- 
rence Groner, Esq., référée in bankruptcy, who, after taking con- 
sidérable évidence, reported, recommending the confirmation of the 
same; and, upon further exception, another référence was had, and 
a second report made, recommending the acceptance and confirmation 
of the composition, to which, likewise, the Greenesville Bank excepted. 

The duty of the court in determining whether a composition should 
be approved or rejected is one of more than ordinary delicacy and 
difficulty, in this : that the court is called upon to détermine what 
is best for the rights of parties on a subject about which they nat- 
urally feel equally as compétent to deal as the court. The statute 
(Bankr. Act, § 12, subdiv. "d") provides: 

"The Judge shall confirm a composition if satisfled that (1) lt ls for 
the best Interests of the creditors; (2) the bankrupt has not been guilty 
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of any ôf the acts or failed to perform any of the durles whlch would be 
a bar to his discharge; and (3) the offer and its acceptance are in good 
faith and hâve not been made or procured except as herein provided, or 
by any means, promises, or acts herein forbidden." 

Under the évidence in this case, as viewed by the court, it will 
only be necessary to détermine as to the first requirement of the 
statute; that is, whether the acceptance of the proposed compo- 
sition will be for the best interests of the creditors. In passing 
upon this question under the bankrupt act of 1867, Judge Lowell, 
in Re Morris, 11 N. B. R. 443, Fed. Cas. No. 7,303, well said: 

"A burden is cast upon the court that 1s not easily sustained, — of instruct- 
Ing parties concerning their own interests. In the absence of fraud and 
concealment, the question for the court seems to be not whether the debtor 
might bave offered more, but whether the estate would pay more in bank- 
ruptcy." 

And in a later case (In re Whipple, Fed. Cas. No. 17,513) the 
same learned judge, in discussing the propriety of a court's reject- 
ing a composition, if opposed by a small minority of the creditors, 
because it appeared that a settlement in bankruptcy would be more 
for their interest, announced the rule to be that the judge must 
make his comparison, not with what the debtor might possibly hâve 
done, but, rather, with what the assignée in bankruptcy could do. 
In commenting on this rule, Mr. Justice Brown, of the suprême 
court, then United States district judge for the Eastern district of 
Michigan, in Re Weber Furniture Co., Fed. Cas. No. 17,330, said: 

"I am entirely content with this vlew of the law, and, indeed, î hardly 
eee how any other construction can be placed upon the words 'being satis- 
fled that the same is for the best interests of ail concerned.' " 

In this same case, in which the composition was rejected by the 
district court, and subsequently approved by the circuit court, Mr. 
Justice Brown, in discussing the subject of the court's approving 
the action of the creditors where taken after full considération, fur- 
ther said: 

"But where a composition deed has been signed by a large majorlty of 
the creditors upon a full considération of the condition of the debtor, I 
sbould be very reluctant to overrule their judgment simply because I 
thought the estate would yield a larger dividend in bankruptcy. Much 
would dépend upon the character of the property and the state of the mar- 
kets. In the case above cited Judge Lowell intimated 'that a différence 
of five per cent, upon the amount of the debts and the probable amount 
of the assets would not be sufficient to induce me to reject the resolution.' 
I would go even further than that, and say that where the property con- 
slsted of real estate or of goods, the value of whlch depended upon the 
caprices of fashion, or other llke contingencies, I would not overrule the 
discrétion of the creditors, fairly exercised, if the différence were ten or 
even tifteen per cent." 

In the circuit court, on appeal, in the same case (Fed. Cas. No. 
17,331), the English and American cases upon the subject were fully 
reviewed, and the opinion there expressed, as deduced from them, 
that the décision of the majority of the creditors was conclusive 
as to the amount of compromise, when such judgment on their 
part was exercised in good faith, and there was nothing to indicate 
fraud, accident, or mistake. 
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The question of the approval or rejection of compositions under 

the présent bankrupt law has been under review by the courts sev- 
eral times, — noticeably by the circuit court of appeals for the Fifth 
circuit, in Bank v. Doolittle, 5 Am. Bankr. R. 736, 46 C. C. A. 258, 
107 Fed. 236, and in the circuit court of appeals for the Sixth 
circuit in Adler v. Jones, 6 Am. Bankr. R. 245, 48 C. C. A. 761, 
109 Fed. 967. In the last-named case, Judge Day, speaking of 
whether the composition should be accepted or not, said (page 248, 
6 Am. Bankr. R., page 763, 48 C. C. A., and page 969, 109 Fed.): 

"It cornes, then, to thls: If the court Is satlsfled upon the hearlng that 
the composition offered would be very considerably less than they might 
reasonably expect to realize In the administration of the assets in due course, 
then the composition is not for the best interest of the creditors. In de- 
termining this question the court will doubtless be influenced by the con- 
sidération that a man can ordinarily do better with his own property, and 
realize more therefrom, than can be obtained in course of judicial proceed- 
ings, with compulsory sales and expenses of administration." 

Référence may be also had to Coll. Bankr. (3d Ed.) 148; Loveland, 
Bankr. 556. 

In the case under considération, of the bankrupt's unsecured cred- 
itors, eighty-six out of a number of eighty-nine, and representing an 
indebtedness of $11,170.88, hâve accepted, and ask for confirmation 
of, the composition; and only one creditor, with a debt of $400, 
opposes it. The référée, who heard and saw the witnesses, and de- 
voted considérable time to the case, twice reports in favor of the 
acceptance of the composition of 25 cents on the dollar of the 
indebtedness, offered by the bankrupt to the unsecured creditors. 
He also reports that it is probable that an amount something larger 
— sufïîcient, possibly, to pay as much as 30 or 35 per cent, of said 
debts — may be realized from the assets of the bankrupt estate, though 
this he considers problematical only. Under thèse circumstances, 
the court should be very slow to reject the composition, and to place 
its judgment against that of the creditors themselves, acting with 
practical unanimity, and particularly in dealing with assets of the 
character involved hère, made up of accounts due in a country mer- 
cantile business, a stock of goods, wares, and merchandise in such 
store, the estiniated value of contracts for cutting and shipping cord 
wood, and real estate situated in the country. Nothing could well 
be more doubtful than a correct estimate of just what would be 
realized from this class of property when subjected to the crucial test 
of realizing upon it by légal proceedings. The bankrupt has not 
been guilty of any improper conduct in connection with the composi- 
tion, nor committed any of the acts or failed to perform any 01 the 
duties which would debar him of his discharge ; and the offer appears 
to hâve been made and accepted in good faith, and not had or procured 
by any of the means, propositions, or acts forbidden by the statute. 

Counsel for the exceptant raises the further question that the bank- 
rupt corporation in the year 1897, prior to the passage of the bank- 
rupt law, declared certain dividends, and paid the same to three of its 
stockholders, contrary to law, and, in efïect, took that much money 
from its capital, as contradistinguished from its profits, and for that 
reason insists that thèse persons, then holding stock in the Company, 
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should, by proper suit instituted for the purpose, be requïred to pay 
back the amount thus received by them out of the assets of the Com- 
pany; and he also raises varieras technical questions affecting the 
payments as made. This exception présents at least the prospect of 
lengthy litigation, if not an increase of assets; and, as viewed by the 
court, the exceptant has failed to make out such a case as would jus- 
tify the annulling of the particular transactions referred to upon 
proper proceedings had for that purpose. The place of business of 
the corporation was in the country, and its transactions were doubt- 
less not conducted with the formality, regularity, and ceremony that 
would hâve been adopted by larger concerns in populous cities; but 
the transaction complained of, so far as the évidence shows, seems 
to hâve been conducted in substantial compliance with the law. At 
the time of the payment of the dividends referred to, the corporation 
was very prosperous, had on hand a large surplus, and was able to 
pay the dividends declared without impairing its capital; and with 
the action of the board of directors, taken in good faith at the time, 
complaint should not now be had, and that by creditors whose debts 
hâve long since been contracted. They hâve certainly no moral, if 
a légal, claim against the persons referred to. Mor. Priv. Corp. §§ 

446,467- 

It follows from what has been said that, in the opinion of the court, 
it wî]l be for the best interest of the creditors to accept the offer of 
composition, and an order will be accordingly entered confirming the 
same, 
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(Circuit Court, D. Colorado. February 5, 1902.) 

Nos. 4,198, 4,204, 4,214, 4,215, 4,217-4,224, 4,425. 

L Corporation— Domicile— Infrinqement of Patent— Circuit Court— Ju- 
ridiction. 

A corporation not lncorporated In Colorado Is not an "Inhabitant" of 
the district of Colorado, within Act Cong. Mardi 3, 1897, declaiïng that 
ta suits for the lnfringement of patents the circuit courts of the United 
States shàll hâve jurisdietion in the district in which the défendant is 
an inhabitant, etc. 

8. Same— Service— Applicability of State Statute. 

The act of the state of Colorado relative to service of process Is not 
applicable to a suit against a corporation brought in a fédéral court in 
the district of Colorado, where the corporation is not an inhabitant of 
such district; and in such case service must be had according to tha 
act* of congress. 

B. Same — Complaint— Avermekt op Corporate Domicile. 

Act Cong. March 3, 1887, provides that in suits for lnfringement of 
patents the circuit courts shall hâve jurisdietion in the district where 
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défendant is an Inhabitant, or where the Infringement ls committed 
and défendant had an establisbed place of business, and that In the 
latter case service may be made on the agent conducting the business. 
Meld, that in a suit against a corporation, in order to authcrize service 
on an agent, the complaint must show the place of incorporation, so 
as to show that défendant Is not an inhabitant of the district. 

4. Same. 

An averment that défendant ls Incorporated in a certain other state 
named is sufficient to show that it ls not an inhabitant of Colorado. 

5. Same— What Cokstitotks Established Place ov Business. 

A railroad corupany which maintains an office in the district of Colo- 
rado, but whose agent there bas authority to s licit business only, and 
who niakes no contracts for the carnage of freight or passengers, has 
no "regular and establisbed place of business" in the district, within 
Act Cong. March 3, 1897, declaring that in suits for infringements of 
patents the circuit courts shall hâve jurisdiction in any district where 
the infriogement is committed and défendant bas a "regular and estab- 
lisbed place of business."i 

Dyrenforth, Dyrenforth & Lee, S. D. Walling, and J. R. Burton, 
for plaintiffs. 

Rogers, Cuthbert & Ellis, Robert J. Fisher, Wolcott & Vaile, and 
George S. Payson, for défendants. 

HALLETT, District Judge (orally). Several suits are pending 
in the circuit court, in which Simon P. Weller and others are com- 
plainants and différent railroad companies are défendants. They are 
suits for infringement of a patent, and motions hâve been filed to 
quash the marshal's return upon the summons issued in the several 
cases. Thèse motions were discussed before the court a few days 
back, and they are now to be decided. 

Some of the motions were made and are put upon the ground that 
the service was not according to the statute of this state relating to 
service upon corporations, and others were upon the ground that 
persons upon whom the service was made were not représentatives of 
the corporations défendant in the suits. In ail of the cases the serv- 
ice is subject to the act of congress of Mardi 3, 1897, defining the 
jurisdiction of the circuit courts of the United States in cases brought 
for the infringement of letters patent. This act déclares that in suits 
brought for the infringement of letters patent the circuit courts of the 
United States shall hâve jurisdiction in law or in equity in the district 
in which the défendant is an inhabitant, or in any district in which 
the défendant, whether a person, partnership, or corporation, shall 
hâve committed acts of infringement and hâve a regular and estab- 
lished place of business. In the cases referred to, the défendants 
were not inhabitants of this district, not being incorporated in Col- 
orado. In the case entitled "Galveston, Houston & San Antonio 
Railway Co. v. Gonzales," 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 
248, the suprême court decided that a corporation is an inhabitant 
of that district only in which it is incorporated ; so that thèse cor- 
porations are none of them "inhabitants" of this district in the 

* Foreign corporations "doing business" In state, see note to Wagner v. 
J. & 6. Meakln, 33 a a A. 585. 



504 113 FEDERAL REPORTER. 

sensé in vvhich that word is used in the act of congress. The act 
provides in its last clause that, if such suit is brought in a district 
in which the défendant is not an inhabitant, but in which such de- 
fendant has a regular and established place of business, service of 
process, summons, or subpcena upon the défendant may be made 
by service upon the agent or agents engaged in conducting such 
business in the district in which suit is brought. In the case in 
which the défendant is not an inhabitant of the district, the juris- 
diction of the court dépends, under the first clause of the act, upon 
the question whether there hâve been acts of infringement within 
the district, and also whether the défendant has a regular and estab- 
lished place of business within the district. 

In the cases first to be mentioned the motion to quash the mar- 
shal's return upon the process is upon the ground that the service 
has not been made according to the act of the state of Colorado in 
relation to such process, that the marshal has not shown by his 
return that the principal offîcers of the défendant were not found 
within the district, and that the service was not upon such agent as 
is mentioned in the act of the state as compétent to receive serv- 
ice. The act of the state, it may be remarked in the first place, is 
not applicable in any of the cases, because in none of the cases is 
the corporation défendant an inhabitant of the district of Colorado. 
Therefore service must be according to the terms of the last clause 
of the act of congress ; so that counsel is in error in supposing that 
he may, by his motion, raise a question as to the service of process 
according to the law of the state. But I consider, with référence 
to such cases, that it is not improper to décide and détermine wheth- 
er the service is according to the terms of the act of congress. And, 
first, upon that point it is to be observed that in some of the cases 
the place in which the défendant was incorporated is not alleged 
in the complaint. It is averred in the complaint that the défendant 
has a regular and established place of business within the state, 
which conforms to the last clause of the act of congress ; but the 
place in which the défendant is incorporated — the state in which it 
is incorporated — is not alleged in the complaint. Therefore there 
is nothing in those cases to show that the défendant is not an in- 
habitant of the state of Colorado, and the service is détective for 
that reason. In others of the cases it is averred that the défendant 
was incorporated in a certain other state named, — that is, a state 
which is not the state of Colorado, — and this is sufncient to show 
under the act of congress that the défendant is not an inhabitant 
of the state of Colorado. In those cases it is also averred that 
the service was upon a person who is engaged in conducting the 
business of the défendant in the district of Colorado, and, it being 
averred in the complaint that the défendant has a regular and estab- 
lished place of business in the state of Colorado, and then in the 
return it being certified that the process was served upon an agent 
in charge of that business, the return is sufficient. Thèse remarks 
explain the ground upon which the return of the marshal must be 
quashed in No. 4,215, against the New York, Chicago & St. Louis 
Railroad Company; No. 4,218, against the Lake Shore & Michigan 
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Southern Railway Company; No. 4,219, against the Chicago Great 
Western Railway Company; and No. 4,224, against the Missouri, 
Kansas & Texas Railway System. In ail of thèse cases there is 
no averment of the state or district in which the défendant is in- 
corporated. In No. 4,217, against the Erie Railway Company ; 
No. 4,220, against the Illinois Central Railroad Company; and No. 
4,222, against the Michigan Central Railroad Company, — the state 
in which the défendant is incorporated is averred in the complaint, 
and therefore it is shown that the défendants in those cases are not 
inhabitants of the state of Colorado. 

We will now refer to several cases in which the form of the return 
of the marshal is not objected to, but the motion to quash is based 
upon the ground that the défendant corporation has no regular 
and established place of business in the state of Colorado, and is 
not doing business in this state, and therefore the return should be 
quashed. In No. 4,193, against the Pennsylvania Railroad Com- 
pany; No. 4,214, against the Baltimore & Ohio Railroad Company; 
No. 4,221, against the Pittsburg, Ft. Wayne & Chicago Railway 
Company ; No. 4,223, against the Wabash Railroad Company ; and 
No. 4,204, against the New York Central & Hudson River Rail- 
road Company, — it is shown that the various companies hâve offices 
in the city of Dériver, in which there is an agent of the company, 
and that this agent has authority to solicit business only. He is 
an agent of the company in the sensé that it is his duty to advertise 
the company and solicit business amongst the people who may apply 
to him. Some of the offices are somewhat elaborate and others are 
very limited indeed. The agent does not make any contracts for carry- 
ing freight, nor does he sell tickets to passengers who may désire to 
go over the road which he represents. Upon this a question arises 
whether such an office is a regular and established place of business 
wïthin the meaning of the act of congress. I am of the opinion that it 
is not of that character. It seems to me that in an act applying to ail 
who may be doing any kind of business whatsoever, — that is, applica- 
ble to ail kinds of business, — what is meant by a regular and estab- 
lished place of business is one in which some substantial part of the 
business of the company or corporation shall be carried on ; and this, 
in the case of any kind of business, would seem to me to be, in a gên- 
erai way, the sale of the commodities which the défendant may ofïer 
to the public. In the case of a manufacturer it would be the sale of 
the product of his works. In the case of a railroad company I sup- 
pose it would be the sale of something which the défendant does for 
the public. Its business is to carry freight and passengers, and the 
making of contracts for that purpose would be the transaction of 
some substantial part of its business. But the men in charge of 
thèse offices are not authorized to make such contracts. According 
to statements in affidavits which hâve been filed, they hâve authority 
only to solicit business. They are what is called in mercantile busi- 
ness "drummers," who are trying to work up business for their 
employers ; and in that view it seems to me that they do not trans- 
act any substantial part of the business of the parties whom they 
represent. This subject has arisen in many of the states under acts 
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which authorize service upon défendants who may be found within 
the state, and has been variously decided. Some of the courts hâve 
held under the act of congress of 1887 that service upon just such 
agents as are described in thèse proceedings is sufficient to give 
the court jurisdiction, and others hâve held that the service was not 
sufficient to give the court jurisdiction. In regard to such décisions 
in a gênerai way it is to be observed that the act of congress passed 
March 3, 1897, is somewhat later in date than the act of 1887, and 
it is indicative of the mind of congress that rulings of courts under the 
act of 1887 were not entirely satisfactory, and that the rule adopted in 
respect to suits brought under that act, which were in the main dam- 
age suits, — especially those against railroad companies, — the serv- 
ice held good in those cases should not prevail in patent suits. 
This act, applicable to patent suits only, seems to give a more 
restricted meaning to the question of service than had been adopted 
under the act of 1887 in respect to other suits. As illustrating that, 
it may be observed that the damage suits were often brought upon 
causes of action which arose wholly without the jurisdiction in which 
the suit was brought. That is the character of a case upon which 
complainants in this suit rely very strongly, — a suit against the Den- 
ver & Rio Grande Railway Company, which is a corporation of 
this state. Railroad Co. v. Roller, 41 C. C. A. 22, 100 Fed. 738, 
49 L. R. A. yy. In that case the liability of the défendant arose 
in the state of Colorado, and suit was maintained in the district of 
California upon service upon an agent in the state of California 
having the character of the agents in thèse records. In the act of 
March 3, 1897, it is provided that the cause of action must arise 
in the district ; that is to say, by the express terms of the act there 
must be acts of infringement in the district. The right to sue upon 
a patent, therefore, must arise in the district. And, in addition to 
that, the défendant in the suit must hâve a regular and established 
place of business, — probably with référence to the acts of infringe- 
ment, which are also mentioned in the act. I think, therefore, it 
is reasonable to assume that the provision of the act of congress 
in respect to doing business within the district, which is necessary 
to give jurisdiction to the court, is something more than was held 
to be sufficient in some instances under the act of 1887. 

If I am mistaken in that, there are décisions made under the act 
of 1887 which appear to me to be satisfactory, and they are to the 
effect that under that act an agent to solicit business within the 
district is not a représentative of the corporation in the sensé that 
he may receive service of process in the district. The cases are 
N. K. Fairbanks & Co. v. Cincinnati, N. O. & T. P. Ry. Co., 4 C. 
C. A. 403, 54 Fed. 421, 38 h. R. A. 271, which was followed in Wall 
v. Railway Co., 37 C. C. A. 129, 95 Fed. 399. Thèse are décisions 
of the circuit court of appeals of the Seventh circuit. There is a 
circuit court décision to the same effect of earlier date. Maxwell 
v. Railway Co. (C. C.) 34 Fed. 286. In thèse cases, and in ail, I 
think, that I hâve examined, the question considered was as to 
the character of the agent and the scope of his authority. Under 
the act of congress the question is whether the défendant has a 
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regular and established place of business, without référence to the 
character of the agent who may be in charge. The question of the 
business done in the place, which may be regular and established, 
of course is somewhat dépendent upon the scope of authority of the 
man in charge of it, but it is not wholly so. A solicitor of business 
may not hâve any office at ail. He may not need an office. Or- 
dinarily, drummers of mercantile houses do not hâve offices, and 
they are solicitors of business. Probably in the case of railroad com- 
panies the maintenance of an office is more a matter of adver- 
tising than anything else. The company desires to be known 
to the public as one which is engaged in eastern states in the trans- 
portation business. Therefore it sets up offices in various cities and 
towns of the country. But this is not significant of its intention to 
do business in a regular and established place in ail of the cities 
and towns in which it may set up such offices. 

The case of the Pittsburg, Ft. Wayne & Chicago Railvvay Com- 
pany (No. 4,221) is distinguishable from the others last mentioned, 
in that it is shown in that case that the défendant named therein 
leased its lines to the Pennsylvania Company many years ago, and 
therefore is not doing business actively as a railway corporation 
anywhere. Probably in that case there would be no ground for pre- 
tending or claiming that it has any regular and established place 
of business hère or anywhere else. 

The case of the Cleveland, Cincinnati, Chicago & St. Louis Rail- 
way Company (No. 4,425) is distinguishable from some of the oth- 
ers in that the return of the marshal does not show that the per- 
son upon whom service was made was in charge of the business in 
Denver, whatever it may be, which was done by that company. 
But it is also shown in that case that the company has an agency 
for soliciting business and an office. In this case the return is dé- 
ficient in not showing that the agent was in charge of the com- 
pany's business, and it will be quashed. 

In the cases mentioned (Nos. 4,193, 4,204, 4,214, 4,221, and 4,223) 
the motion to quash is sustained. 

On Motion to Dismiss. 

Thèse causes were heard upon motion to quash a return of the 
summons, and the return was quashed. Whether rightly heard up- 
on such motion or not, and whether the question ought to hâve 
been raised in some other way, is not now a question for consid- 
ération. It was compétent for the court to hâve dismissed the 
suit at the time of quashing the summons, but it was thought bet- 
ter to hold over the case with a view to give the plaintiffs an oppor- 
tunity to suggest some other method of service than that which had 
been adopted in the case when it was first filed. No suggestion of 
that kind has been made, and it is fair to présume that the plaintiffs 
are not prepared to make any other service than that which was 
made in the first instance, if that be true, the suits must be dis- 
missed, and the order will be made. 

The suits will be dismissed, at plaintiffs* costs, for failure to serve 
process. Sixty days will be allowed for a bill of exceptions to be 
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filed. This order in respect to the bill of exceptions applies to 
what took place upon the motion to quash the return as well as to 
this motion. 



DUNOAN V. MAINE CENT. R. CO. 

(Circuit Court, D. Maine. February 7, 1902.) 

No, 154. 

Cabbiers— Injurt to Pbrson Riding on Pass— Assumption of Risk. 

One riding on a pass, given without considération, and after assent to 
conditions that ne should assume ail risk of accident and that the car- 
rier should not be liable, cannot recover of it for Injuries froin négli- 
gence of its servants; and it is immaterial that the giving of the pass 
was a breach of the fédéral statuteB in référence to interstate traffic* 

George E. Bird, William M. Bradley, and Philip Mansfield, for plain- 
tiflf. 

N. & H. B. Cleaves and Stephen C. Perry, for défendant. 

PUTNAM, Circuit Judge. This case cornes before us on the 
gênerai issue, accompanied with a brief statement of spécial matter 
of défense, as provided in the practice acts of Maine, followed by a 
demurrer by the plaintif! to the spécial matter. 

The plaintifï was injured in a collision occasioned by the fault 
of the defendant's servants, and without corporate fault on the part 
of the défendant itself. At the time of the collision the plaintifï 
was journeying on the defendant's train on a free pass given him 
by the défendant at his own solicitation and request, without com- 
pensation, and accepted and used by the plaintifï as a pure gratuity, 
and on the conditions appearing thereon. The conditions, accord- 
ing to the force of the pleadings, were so far assented to and ac- 
cepted by the plaintifï when he received the pass, and before he 
commenced his journey, that he thereby assumed ail risk of acci- 
dents, and that he expressly agreed with the défendant that it should 
not be liable under any circumstances, whether by négligence of its 
servants or otherwise, for any injury while using the pass. In view 
of the pleadings, we hâve no occasion to recite the formai terms of 
the pass, or to consider the questions whether or not, or to what 
extent, an individual receiving a ticket from a common carrier is 
bound by any spécial notice appearing on it, — a class of questions 
very lately under considération in The Majestic, 166 U. S. 375, 17 
Sup. Ct. 597, 41 L. Ed. 1039, and in The Kensington, 183 U. S. 263, 
22 Sup. Ct. 102, 46 I* Ed. : — . 

The plaintifï maintains that the giving of the pass was a breach 
of the fédéral statutes in référence to interstate trafïic. It may well 
be questioned whether there is enough in the record to bring the 
case within those statutes, but, independently of this, there are sev- 
eral answers to the proposition : Of course, if the foundation of the 
right against a common carrier were contract, it would be apparent 
that, under familiar maxims of the law, no action would lie, because, 

» Rights of person traveling on pass, see note to Chamberlain v. Pierson, 
81 C. C. A. 164. 
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even though the plaintiff is not subject to any penalty imposed by 
the interstate commerce statutes, he would be in pari delicto. In- 
deed, he would be the party especiaily enjoying the benefit of the 
combination in violation of law. It is not, however, necessary to 
go into the question whether the fact that an action against a com- 
mon carrier who has actually received into his custody a passenger 
or merchandise lies in contract, as well as in tort, establishes that 
the substantial relation is contractual, or whether the right against 
a carrier is fundamentally based on the "custom of the realm," as 
commonly said, precisely as a right against a public officer or a 
quasi public ofncer is so based, so that, in the absence of a bill of 
lading or its équivalent, the assumpsit arises only because it is im- 
plied from the acceptance of the custody of the passenger or the 
goods. It is the undoubted law that the maxims with référence to 
persons in pari delicto are not limited to causes ex contractu, and 
that no suit can be maintained whenever it springs from an illégal 
transaction to which the plaintiff was a party, and which transaction 
is necessarily a portion of his case. Pol. Cont. (6th Ed.) 363. In 
the présent suit the plaintiff could not show that he was legally on 
the defendant's train, without exhibiting his pass in his pleadings 
or in his proofs. No exonération or contribution between joint tort 
feasors, or between persons who hâve agreed together in violation 
of law, can arise out of the joint tort or the subject-matter of the 
agreement. But the case takes on even a more concrète aspect. 
Rejecting the pass as void, the plaintiff puts himself in the position 
of one who was on the train of the défendant without its permission, 
and without intention of paying the fare which would entitle him to 
be regarded as a passenger. The conséquence, therefore, of the 
plaintiff putting himself in that position, is to leave him as an unau- 
thorized intruder, and to place him outside of those rules of law 
which give protection against the mère négligence of the servants 
of a common carrier. 

Corning now to the real question in the case, there is need of dis- 
cussion of only few authorities. Those to which we will refer mere- 
ly restate and apply well-settled rules. At the home of the common 
law, the situs of the birth and development of the rules relating to 
common carriers, no accepted text writer and no authoritative judi- 
cial décision gives the slightest support to the plaintiff's position. 
The prépondérance of local judicial décisions in the United States 
is against him. If this case were of such a class that we were per* 
mitted to follow them implicitly, Rogers v. Steamboat Co., 86 Me. 
261, would dispose of this part of it to our own entire satisfaction. 
The suprême court, which must be the final arbiter for us on ques- 
tions of the class involved hère, has held that the acceptance by a 
carrier of the custody of a person to be transported affords a suf- 
ficient considération, in law, to raise an obligation of reasonable 
care, in the absence of any stipulation to the contrary. It has also 
held that there may be other considérations than the usual pass- 
age money, which will leave resting on a common carrier ail the 
duties imposed by the common law, and prohibit it from denying 
that it is acting in its capacity according to the "custom oî the 
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realm," and therefore from asserting any défense inconsistent with 
such custom. But the précise issue before us has never been de- 
cided by that court, as was said by the circuit court of appeals for 
this circuit in Whitney v. Railroad Co., 43 C. C. A. 19, 102 Fed. 
S50, 854, 50 L. R. A. 615. Railroad Co. v. Eockwood, 17 Wall. 357, 
21 L. Ed. 627, decided nothing more than we hâve said; and in 
Railway Co. v. Voight, 176 U. S. 498, 505, 20 Sup. Ct. 385, 44 L. 
Ed. 560, it was stated to relate to "a passenger for hire." Inasmuch 
as the only fédéral case cited by the plaintiff (Farmers' Loan & Trust 
Co. v. Baltimore & O. S. W. R. Co. [C. C] 102 Fed. 17, decided by 
the district judge for the district of Indiana) was basecl on a mis- 
apprehension in this respect of the various décisions of the suprême 
court, we must abide by what was said in Whitney v. Railroad Co. ; 
and also we must add that not only is there no décision of the su- 
prême court, but no fédéral authority which we should regard as 
determining the précise question before us. We might add that the 
entire line of reasoning in Railway Co. v. Stevens, 95 U. S. 655, 24 
L. Ed. 535, rests on the hypothesis that the conditions of a pass like 
those of this at bar are valid, except against one from whom the car- 
rier has received some considération or benefit in exchange; but 
the précise point was not before the court, and therefore it was not 
passed on by it. In Railroad Co. v. Derby, 14 How. 468, 483-485, 
14 L. Ed. 502, it appears that Derby, the plaintiff below, was a stock- 
holder of the corporation, riding on one of its trains by invitation 
of its président, and paying no fare, but under no stipulation like 
that in the case at bar. He was injured by the carelessness of the 
agents of the corporation in operating another train, and in bringing 
it into collision with that on which Derby was riding. Mr. Justice 
Grier delivered the opinion in behalf of the court, and, first of ail, 
observed that, inasmuch as Derby was lawfully on a train of the 
corporation, he was in the position of one who is lawfully on a street, 
and carelessly driven against by another's servant. This was suffi- 
cient to dispose of the case. But Mr. Justice Grier went on, and 
stated some other considérations which are undoubtedly law. Ail 
we need refer to is to the rule stated by him, that "the confidence 
induced by undertaking any service for another is a sufficient légal 
considération to create a duty in the performance of it." This is 
undoubtedly true where the service has been in fact entered on, and 
where, as applied to the transportation 'of an individual, his person 
has been in fact intrusted to the custody of the carrier. Mr. Jus- 
tice Grier then proceeded to some further considérations, which 
show that reasonable care in the use of the powerful and dangerous 
agency of steam involves the greatest diligence. This, however, we 
are not concerned with; but what précèdes this explains why it is 
that, in the absence of any stipulation one way or the other, the 
receiving of the person of an individual into one's custody raises 
a sufficient considération to impose on the latter the duty of rea- 
sonable care, regardless of the question whether the individual is 
quâ passenger, or whether relations thus established are those out 
of which the "custom of the realm" evolves peculiar obligations for 
one who undertakes a public service. It follows, therefore, that 
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neither the observations made by Mr. Justice Grier, nor the fact that 
the intrusting of one's person to the custody of another affords a 
sufficient considération for an obligation to use reasonable care, 
détermine the nature of the relation existing between the holder of 
a free pass with conditions and a common carrier issuing it. 

The solution of what is thus left undetermined will be found in 
certain well-known principles more than once stated by the suprême 
court. In Liverpool & G. W. S. Co. v. Phénix Ins. Co., 129 U. S. 
397, 441, 9 Sup. Ct. 469, 472, 32 L. Ed. 788, 792, Mr. Justice Gray, 
speaking in behalf of the court, said : 

"Ttie carrier and his customer do not stand upon a footing of equality. 
The individual customer bas no real freedom of choice. He cannot afford 
to higgle or stand out, and seek redress in the courts. He prefers, îvtther, 
to accept any bill of lading, or to sign any paper, that the carrier présents; 
and in most cases he has no alternative but to do this, or to abandon his 
business." 

In Railroad Co. v. Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 L,. 
Ed. 560, already referred to, Mr. Justice Shiras, at page 506, 176 
U. S., page 387, 20 Sup. Ct., and page 565, 44 L. Éd., states the prin- 
ciples which justify the courts in holding that, as between common 
carriers and their customers, there are certain rules of public policy 
which require apparent interférence with freedom of contract. He 
first refers to the importance which the law justly attaches to human 
life and personal safety; and he says that the second fundamental 
proposition relied on to nullify contracts to relieve common carriers 
from liability caused by négligence, is based on the position of ad- 
vantage possessed by them over those who are compelled to deal 
with them. He thus refers to what underlies what we hâve cited 
from Mr. Justice Gray. The first topic to which he refers (that is, 
the importance which the law attaches to human life and personal 
safety) he evidently does not regard as essential to the issue, because, 
in the very case before him, he, and the court in whose behalf he 
was speaking, rejected ail such considérations. At page 507, 176 
U. S;, page 388, 20 Sup. Ct., and page 565, 44 L. Ed., he sums up that 
exemptions claimed by carriers must be reasonable and just ; "other- 
wise they will be regarded as extorted from the customers by duress 
of circumstances, and therefore not binding." What the opinion 
meant, in what follows, by the word "passengers," appears at page 
513, 176 U. S., page 390, 20 Sup. Ct., and page 568, 44 L. Ed., where 
it says that the relation between express messengers and common 
carriers under the contract then under discussion, which was the 
usual contract, "is widely différent from that of ordinary passengers." 

Now, it is plain that the plaintiff was not, within the language of 
Mr. Justice Gray, a customer who had no real freedom of choice. 
It is also plain that, in the matter of the pass in question, he and the 
défendant stood on a footing of entire equality, and that neither had 
occasion to deal with the other except at his or its absolute option. 
It is also, in the same way, clear, to apply the language of Mr. Jus- 
tice Shiras, that in the transaction before us the défendant had "no 
position of advantage" over "one who was compelled to deal" with 
it, and that the plaintiff is in no sensé one who came within that class 
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described by him as yielding exemptions extorted from customers by 
dvress of circumstances. Mr. Justice Shiras, at page 505, 176 U. S., 
page 387, 20 Sup. Ct., page 565, 44 L. Ed., further observes : 

"It must not be forgotten that the right of private contract is no small 
part of the liberty of the citizen, and that the usual and most Important 
function of courts of Justice is rather to maintain and enforce contracta, 
thar to enable parties thereto to escape from their obligation on the pretext 
of public policy, unless it elearly appear that they contravene public right 
or the public welfare." 

This opinion, at page 513, 176 U. S., page 390, 20 Sup. Ct., page 
568, 44 L. Ed., observes that the relation of the express messenger 
to the transportation corporation resembles that of an employé of 
the latter, rather than that of a passenger; but from what immedi- 
ately follows on the same page, and from what elsewhere appears, it 
is plain that the décision is not left to rest on that proposition. Its 
pith is well illustrated at page 518, 176 U. S., page 392, 20 Sup. Ct., 
page 569, 44 L. Ed., where it says that there is an obvious distinc- 
tion between the cases of postal clerks, referred to, and the express 
messenger then before the court, in that the latter agreed to a con- 
tract exempting the railroad corporation from liability, while such 
was not the fact with the postal clerks. The opinion adds : 

"To make the cases analogous, it should be made to appear that the gov- 
ernment, in contracting with the railroad company to carry the mails, stipu- 
lated that the railroad company should be exempted from liability to the 
postal clerk, and that the latter, in considération of securing his position, 
had concurred in releasing the railroad company." 

To paraphrase this quotation, and to apply the underlying principle 
thereof to Railroad Co. v. Derby, 14 How. 468, 14 L. Ed. 502, and 
other décisions of that character, it should be made to appear that 
Derby stipulated that the défendant corporation should be exempted 
from liability. To apply further the rules thus enunciated in the 
opinions rendered in behalf of the suprême court, which are undoubt- 
edly correct expressions of the law, we must hold that the right of 
private contract cannot be côntravened by us unless the conditions 
in question can be regarded as extorted from the plaintif! by duress 
of circumstances. What is more directly in point, in order to bring 
the plaintifï within the protection of the "custom of the realm," it 
must appear that when he entered the defendant's train he stood on 
his rights under that custom, and was prepared to perform his duty 
imposed by it, including, with the rest, to make payment of his fare, 
or to yield to the corporation some considération or some benefit 
which in law would be the équivalent thereof. To sum up, he is 
not entitled to hold the défendant as a common carrier unless he 
placed himself in the position of one who at the common law was 
entitled to the rights of a passenger, and became so entitled because 
of the obligation of the défendant to perform the duties resting on it 
by virtue of the public nature of its employment. He did not put 
himself in this position, and therefore there is no principle of public 
policy, and no authoritative rule laid down by text writers or courts, 
which prohibited him and the défendant from making a valid con- 
tract in the terms set out in the pleadings. 

There is one other topic which has been referred to in the décisions 
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ô£ the suprême court, which should not be left unspoken about. 
We refer to the fact that incidentally, both in Railroad Co. v. Derby 
and in Railroad Co. v. Voight, the opinions rendered in behalf of the 
court refer to the fact that the importance which the law attaches 
to human life forbids that relaxation of care in the transportation 
of passengers which might be supposed to be induced by spécial stipu- 
lations relieving common carriers. We hâve also referred to the 
fact that thèse observations were incidental, and were not in either 
case essential to the conclusions reached. They were mère explana- 
tions of the degree of diligence necessary to amount to reasonable 
care in the use of the dangerous and powerful élément of steam. 
Nevertheless it has been frequently urged in support of the positions 
taken by the plaintiff that public policy forbids contracts of the kind 
under discussion under any circumstances, because they tend to the 
endangering of human life and personal safety. Such considérations, 
however, corne into cases of this class only incidentally, because it is 
not apparent that, in granting passes with conditions stipulating 
against the results of mère négligence, there is any intention on the 
part of the carrier to increase the hazards to human life or personal 
safety. If they hâve such a tendency, it is only because ail such stip- 
ulations between any persons — carriers or others — would hâve a like 
tendency; so that any rule of public policy which could be con- 
structed on any such basis would be altogether too far-reaching, in 
that they would afïect ail the contractual relations of life. Inasmuch, 
herefore, as it is no part of the purpose of transactions like that at 
bar to create a public mischief, their limitation must be left to the 
criminal law and the législature. Moreover, if propositions of this 
character could operate in behalf of the plaintiff, they would also hâve 
reached Railroad Co. v. Voight, and necessarily hâve compelled a 
différent conclusion in that case, because they are in ail respects as 
applicable there as hère. Railroad Co. v. Voight directly involved 
this proposition, and therefore it is in point with référence thereto, 
although, for the other matters touched on by it, we hâve cited it be- 
cause it conveniently expresses well-settled rules of law, and not as 
authoritative on the issues which we hâve to décide. 

We will add that we do not find it necessary to refer to the other 
décisions of the suprême court in which practically the same resuit 
was reached as in Railroad Co. v. Derby. 

It is to be observed that in the case at bar, as we hâve already said, 
the négligence out of which the injury to the plaintiff arose was not, 
as a matter of fact, that of the défendant corporation itself, but of its 
servants. We are not prepared to say that our conclusions would 
hâve been other than they are in either aspect, and it may be that 
our line of reasoning is sufficiently broad to cover both. Neverthe- 
less we deem it proper to thus call attention to the particular circum- 
stances of the case before us, reserving for further considération in 
the future, if it ever becomes necessary, the question whether there 
could be any substantial différence in the resuit if the négligence had 
not been merely that of employés. 

In Whitney v. Railroad Co., 43 C. C. A. 19, 102 Fed. 850, 50 L. R. 
A. 615, already referred to, the court observed at the conclusion oi, 
113 F.— 33 
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the opinion that, so far as coricerns any moral obligations growing 
out of stipulations of the character of those at bar, the défendant, 
under the circumstances of that case, must appeal elsewhere than to 
courts of law ; but the resuit we hâve reached conforms the law ap- 
plicable to the présent issue to that moral sensé which justly holds 
those who accept gratuities and acts of hospitality to perform the 
conditions on which they are granted. 

The plaintiff's demurrer is overruled, and the spécial matter of dé- 
fense demurred to is adjudged sufficient in law. 



THE JUNEAU. 
(District Court, D. Washington, N. D. January 17, 1902.) 

SKAMEN — RlOHT TO WAGE8 — SET-OPF OF DAMAGES CAUSED B7 NeGLECT OF DUTY. 

The master, mate, engineer, and flreman in sole charge of a tug, who, 
through gross and culpable neglect of thelr duty, permitted her to be- 
come grounded, by which she sustained damage, are liable to the owner 
for such damage, which may be set off against their claim for wages. 

In Admiralty. Suit by seamen to recover wages. 

William Martin, for libelants. 
Peters & Powell, for claimant. 

HANFORD, District Judge. This is a suit by the libelants to 
recover wages for services on the steam tug Juneau, in the capaci- 
ties of master, mate, engineer, and fireman, It is not disputed that 
the libelants worked on the steamer during the time alleged, and 
that they hâve not been paid their wages ; the claimant, however, 
défends on the ground that by gross négligence on the part of the 
libelants the steamer was damaged to an amount exceeding the 
wages earned. It is proved by the admissions of the libelants and 
other évidence that on a dark, stormy night, they took the vessel 
into Port Susan and anchored, and then devoted their attention to 
a game of cards, to such an extent that they allowed steam to go 
down, and the vessel to drag her anchor until she grounded. The 
tide was ebbing at the time, and, before they could raise steam suffi- 
cient to get off the beach, the vessel was hard aground, and listed 
over so that the flood tide overflowed and filled her, and she re- 
mained submerged for several days, until another tug could be 
sent to her assistance. After the Juneau was floated and pumped 
out, having no fresh water aboard to fill her boiler, sait water was 
used, with damaging effect. The évidence proves that, by reason 
of the bad treatment of the steamer in the particulars mentioned, 
her owner incurred an expense of $89 in getting her off the beach, 
and $15 for towing her into Seattle, and that thèse expenses, to- 
gether with the damage to her machinery, furniture, and paint, ex- 
ceed the total amount of wages due to ail of the libelants. The évi- 
dence does not make it clear whether ail of the libelants did or did 
not participate in the game of cards, but it is certain that they were 
ail négligent; t'or, according to their own statements, no person on 
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the boat knew that she was dragging her anchor until she was on 
the beach, and then, by not having steam up, thcy werc unable to 
pull off before the tide receded, leaving her hard aground; and no 
excuse whatever is offered for this négligence, except the pretense 
that the night was so dark they were unable to see that the 
vessel was dragging. In admiralty, justice is administered accord- 
ing to the principles of equity; and it is contrary to equity for the 
captain and crew intrusted with the care of a vessel, who by their 
culpable neglect of duty hâve sufïered the vessel to be seriously 
damaged, so that by their employment the owner has been damaged, 
and not benefited, to hâve a lien upon the vessel for wages. Sea- 
men may be subjected to déductions from their wages for neglect 
of their duty, and they are liable for losses of property occasioned 
by their négligence. Desty, Shipp. & Adm. §§ 1 78-181 ; Brown v. 
The Neptune, Fed. Cas. No. 2,022; Spurr v. Pearson, Fed Cas. No. 
13,268; Wilson v. Belvidere, Fed. Cas. No. 17,790; Knap v. The 
Eliza and Sarah, Fed. Cas. No. 7,873. 
Case dismissed, with costs. 



PEOPLE OF STATE OP NEW YORK v. BENNETT. 

(Circuit Court, S. D. New York. January 14, 1902.) 

1. Removaï, o» Causes— Chiminal Proskcutions— Déniai, of Equal Civil 

RlGHTS. 

Rev. St i 1977, which déclares that ail persons shall hâve the same 
right to the equal beneflt of ail laws for the seeurity of persons and 
property as is enjoyed by white persons, and shall be subject to like 
punishment, etc., has no bearing on a prosecution under Pen, Code N. 
Y. § 361, which provides for the punishment of persons who keep or 
occupy rooms for recording or registering wagers or selllng pools, or 
who receive, record, or register the money of others bet or wagered. 
etc., the state statutes not subjecting white persons to one kind of pun- 
lshment and other persons to another; and therefore the prosecution is 
not removable into a fédéral court, within Kev. St. § 641, authorizing 
the reinoval of criminal prosecutions against any person who is denied 
or cannot enforce in the state tribunal any right secured to him by any 
law provlding for the equal civil rights of citizens of the United States. 

S, Same— Denyino Equal Protection of Lawb. 

Laws N. Y. 1895, c. 570, which provides that any one who records a 
wager by some mémorandum In his own possession, and does not trans- 
fer any mémorandum thereof, shall not be punlshable criminally If he 
makes that record on certain race courses authorized by the act, but 
shall be punished criminally if he makes it elsewhere, is not répugnant 
to the fourteenth amendment of the fédéral constitution, provlding that 
no state shall deny to any person within its Jurisdiction the equal pro- 
tection of the laws, no class being discriminated against in the statute, 
but every one recording a wager on any other place than the race course 
being punlshable; and therefore a prosecution for a violation of the 
statute ls not removable into a fédéral court, within Rev. St { 641. 

Motion to Remand to State Court. 

Charles E. Lebarbier and Joseph S. Auerback, for the motion. 
John R. Dos Passos, opposed. 
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LACOMBE, Circuit Judge. This is a criminal prosecution of one 
Charles Bennett, who was indicted on four counts: (i) Keeping 
and occupying a room for the purpose of therein recording and 
registering bets and wagers and of selling pools upon the resuit of 
horse races; (2) keeping, exhibiting, and employing devices and 
apparatus for the purpose of recording bets and wagers and of selling 
pools upon the resuit of horse races ; (3) recording and registering 
bets and wagers upon the resuit of horse races ; (4) receiving, reg- 
istering, and recording money bet and wagered upon the resuit of 
horse races, — ail the above offenses being committed, as alleged, 
in a building in the city of New York, and not upon any race course 
such as is provided for in chapter 570 of the Laws of 1895. Thèse 
acts are declared to be félonies, and punishable by imprisonment in 
the state prison, by section 351 of the Pénal Code of New York. 
That section, it may be noted, defines the last above enumerated 
offense as receiving, registering, and recording any money bet or 
wagered, or offered for the purpose of being bet or wagered, "by 
or for any other person." Apparently the section does not prohibit 
an individual from merely betting or wagering his own money, so 
long as he does not complicate that transaction with recording, 
registering, keeping a room, using devices and apparatus, etc., and 
does not engage in pool-selling or bookmaking. "Bookmaking" 
imports some method of recording bets; "pool-selling" imports a 
transaction where the money of some person other than the seller 
of the pool is to be received by him. The indictment does not 
specifically aver that Bennett received, registered, and recorded 
money bet or wagered "for any other person," but the papers show 
that that is what he did in fact do. The act of 1895, supra, provides 
that any person who, upon certain race courses authorized by the 
act, shall make or record any bet or wager on the resuit of a horse 
race taking place thereon shall be liable in a civil action to recover 
the amount of such wager, and shall not be liable criminally, pro- 
vided he does not exchange, deliver, or transfer any record, registry, 
mémorandum, token, paper, or document of any kind as évidence 
of such bet or wager, and does not subscribe by name, initial, or 
otherwise any record, registry, or mémorandum in the possession 
of another person, of a bet or wager, intended to be retained by 
such other person, or any other person, as évidence of such bet or 
wager. The resuit of an analysis of thèse acts — and they are the 
only ones to which the court's attention is directed by this motion — ■ 
seems to indicate: First. That certain acts, viz., keeping a room, 
or occupying a stand, etc., with books, apparatus, etc., for record- 
ing or registering bets or wagers; receiving, registering and re- 
cording the money of others bet or wagered; becoming the cus- 
todian, etc., for hire, of money wagered ; pool-selling, etc., — are 
prohibited, and punishable criminally wherever committed. Second. 
That a person who bets his own money on the resuit of a horse 
race is not punishable criminally, wherever he bets it. Third. That 
an individual who records a wager (his own or that of some one 
else) by some mémorandum in his own possession, and does not 
transfer any mémorandum or token thereof, shall not be punish- 
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able criminally if he makes that record on the race course, but 
may be punished criminally if he makes it elsewhere. Incidentally 
it may be noted that, according to the évidence, Bennett took an- 
other person's money, ofïered for the purpose of being bet or wager- 
ed on a horse race,— an act which would hâve been punishable 
criminally if committed on a race course. The cause may be dis- 
posed of, however, as if his acts were only those charged in the 
count, which is silent as to the fact that he registered and recorded 
money bet and wagered by another person. This cause was re- 
moved to this court under section 641, Rev. St. U. S., which pro- 
vides for such removal when any criminal prosecution is com- 
menced in any state court "against any person who is denied or 
cannot enforce in the judicial tribunals of the state * * * any 
right secured to him by any law providing for the equal civil rights 
of citizens of the United States." To warrant removal, it must be 
shown afnrmatively that the défendant is denied or cannot enforce 
some right secured to him by some law of the United States pro- 
viding for the equal civil rights of its citizens. 

Défendant refers to section 1977, Rev. St. U. S. That provides 
that "ail persons * * * shall hâve the same right * * * to 
the full and equal benefit of ail laws and proceedings for the se- 
curity of persons and property as is enjoyed by white persons, and 
shall be subject to like punishment, pains, penalties, * * * and 
no other." This section has no bearing on the case at bar. The 
state statutes do not subject "white persons" who make, register, 
and record bets and wagers and commit the other acts above enu- 
merated to one kind of punishment and penalty and other persons 
to sorne other kind. 

Défendant also refers to the fourteenth amendment to the con- 
stitution of the United States. Neal v. Delaware, 103 U. S. 392, 
26 L. Ed 567, is authority for holding that the words "any law 
providing for the equal civil rights of citizens of the United States," 
in section 641, are broad enough to cover this amendment. The 
amendment provides that "no state shall make or enforce any laws 
which shall abridge the privilèges or immunities of citizens of the 
United States, nor shall any state deprive any person of life, lib- 
erty or property, without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laws." De- 
fendant contends that the statutes of the state deny the equal pro- 
tection of the laws, because they punish individuals criminally for 
acts committed in one place, and not for the same acts committed 
elsewhere. In the multitudinous authorities construing the amend- 
ment, most of which are cited in the briefs, no case is found which 
sustains this proposition, or which holds that the state may not 
differentiate crimes and punishments as it pleases, so long as such 
differentiation is not an effort, more or less disguised, to discrim- 
inate against a class of persons by reason of their race, or color, or 
some other individual distinction. There is nothing of that sort 
hère. No class is discriminated against. Every one, whoever he 
may be, who records a bet or wager in any other place than the 
race course, is subjected to the same punishment. No one who 
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merely records such bet when he is on a race course is subject 
to any punishment. It seems preposterous to hold that the four- 
teenth amendment precludes a state from making the commission 
of some particular act a crime if committed in the streets of a 
crowded city, or in a church, or a public building, or on navigable 
waters, or on the seashore, or at night, and no offense if committed 
on the highway in some sparsely settled rural district, or in the 
open country, or on nonnavigable waters, or in the mountains, or 
by daylight. The amendment provides that: 

"In the administration of criminal Justice no différent or higher punish- 
ment should be imposed upon one than such as is prescribed to ail for like 
offenses. » * * But législation which, in carrying out a public purpose, 
ls llmited In its application, if within the sphère of its opération it affecta 
alike ail persons slmilarly situated, is not within the amendment" 

Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 L,. Ed. 923. 
In Moore v. Missouri, 159 U. S. 678, 16 Sup. Ct. 181, 40 L. Ed. 
301, the court says: 

"The fourteenth amendment means 'that no person or class of persons shall 
be denled the same protection of the laws which is enjoyed by other persons 
or other classes in the same place and under like circumstances.' Missouri 
v. Lewis, 101 U. S. 22, 25 L. Ed. 989. The gênerai doctrine is that that 
amendment in respect to the administration of criminal justice requires that 
no différent degree or higher punishment shall bè imposed on one than is 
imposed on ail for like offenses; but * * * the state may undoubtedly 
provide that persons who hâve been before convicted of crime may suffer 
severer punishment for subséquent offenses than for a first offense against 
the law, and that a différent punishment for the same offense may be in- 
flicted under particular circumstances, provlded it is dealt out to ail alike 
who are similarly situated. Pace v. Alabama, 106 U. S. 583, 1 Sup. Ct. 637, 
27 L. Ed. 207." 

In the case last cited the statutes of Alabama made the living in 
adultery or fornication an offense, prescribing a certain penalty, 
and further provided that, if one of the couple were white and the 
other of the African race, the penalty should be greater. The Unit- 
ed States suprême court sustained the statute. The cases cited on 
the brief of counsel for défendant, in which it was held that the 
state statute or ordinance was obnoxious to the amendment are 
thèse: Yick Wo v. Hopkins, 118 U. S. 367, 6 Sup. Ct. 1072, 30 
L. Ed. 220. The board of supervisors of San Francisco passed an 
ordinance providing, in substance, that it should be unlawful to 
conduct the laundry business, in frame buildings within the city lim- 
its unless a permit therefor was first obtained from the board of 
supervisors. It appeared that there were some 320 laundries in the 
city. 310 of them were in frame buildings, and of thèse about 240 
were owned and operated by Chinese. It further appeared that 
upon application the required permit was given by the supervisors 
to ail persons but the Chinese, but was refused to ail the latter. 
The suprême court held that this constituted a species of class lég- 
islation, which was prohibited by the constitution. It said : 

"In the présent cases we are not obliged to reason from the probable to 
the actual, and pa'ss upon the validity of the ordlnances complained of, as 
trled merely by the opportunities which their terms offered, of unequal and 
unjust discrimination in their administration; for the cases présent the or- 
«linances in actual opération, and the facts shown establish an administra- 
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tlon dlrected so exclusively against a particular class of persons as to war- 
rant and require tlie conclusion that, whatever may hâve been the lntent 
of the ordinanees as adopted, they are applied by the public authorlties 
charged with their administration, and thus representing the state itself, 
witii a mind so unequal and oppressive as to amount to a practical déniai 
by the state of that equal protection of the laws which is secured to the 
petitioners, as to ail other persons, by the broad and benlgn provisions of 
the fourteenth amendment to the constitution of the United States. Though 
the law itself be fair on its face, and impartial In appearance, yet, if it is 
applied and administered by public authority with an evil eye and an un- 
equal hand, so as practically to make unjust and illégal discriminations be- 
tween pers; ns In similar circumstances, material to their rights, the déniai 
of equal justice Is still within the prohibition of the constitution. * * * 
The fact of this discrimination is admitted. No reason for lt is shown, and 
the conclusion caunot be resisted that no reason for lt exista except hostllity 
to the race and nationality to which the petitioners belong, and which, in 
the eye of the law, is not Justified. The discrimination ls therefore Illégal, 
and the public administration which enforces lt is a déniai of the equal pro- 
tection of the laws, and a violation of the fourteenth amendment of the con- 
stitution." 

To the same effect is the décision in Ho Ah Kow v. Nunan, 5 
Sawy. 552, Fed. Cas. No. 6,546, where an ordinance directed that 
the hair of persons confined in jail should be eut, the object sought 
being to inflict an additional punishment upon the Chinese prisoners. 

In Strauder v. West Virginia, 100 U. S. 303, 25 L. Ed. 664, it was 
held that, where state statutes secure to every white man the right 
of trial by a jury selected from and without discrimination against 
his race, and at the same time requires such discrimination against 
the colored man because of his race, they are obnoxious to the 
fourteenth amendment. 

In Railroad Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 255, 41 L,. Ed. 
666, the statute provided that individuals who had claims against 
railroad companies might, upon recovery, in addition to damages, 
interest, and costs, include an attorney's fee in the judgment entered. 
Of this the court says : 

"It is simply a statute imposlng a penalty upon railroad corporations for 
a faiiure to pay certain debts. No Individuals are thus punished, and no 
other corporations. The act singles eut a certain class of debtors, and pun- 
ishes them, when for llke delinquencies it punisbes no others. They are not 
treated as other debtors, or equally with other debtors. They cannot appeal 
to the courts as other litigants, under like conditions, and with like pro- 
tection. If litigation terminâtes adversely to them, they are mulcted in the 
attorney's fées of the successf ul plaintiff. If It terminâtes In their favor, 
they recover no attorney's fées. It is no suffleient answer to say that they 
are punished only when adjudged to be In the wrong. They do not enter 
the courts upon equal terms- They must pay attorney's fées if wrong. They 
do not recover any lf right, while their adversarles rec ver if right, and pay 
nothing if wrong. In the suits, therefore, to which they are parties, they 
are discriminated against, and are not treated as others. They do not stand 
equal before the law. They do not receive its equal protection. AU this is 
obvious from a mère inspection of the statute." 

In Cotting v. Godard (Nov. 25, 1901) 22 Sup. Ct. 30, 46 L. Ed. 

, the statute which was held invalid provided that any stock-yards 

corporation doing more than a certain amount of business (which 
statute applied to only one corporation) should not be permitted 
to charge more than a certain tariff of fées and charges, and that 
any violation should be punished by fine and imprisonment. 
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In the Stockton Laundry Case (C. C.) 26 Fed. 611, the ordinance 
made it an offense for any person to carry on a laundry where 
clothes were washed for pay witliin the habitable portion of the 
city. The court held that this violated that clause of the fourteenth 
amendment which says: "No state shall make or enforce any law 
which shall abridge the privilèges or immunities of citizens of the 
United States." 

The législation condemned in Re Parrott (C. C.) 1 Fed. 481, pro- 
hibited any corporation from employing any Chinese or Mongolian 
in any capacity whatsoever. 

In Gibson v. Mississippi, 162 U. S. 565, 16 Sup. Ct. 904, 40 L. 
Ed. 1075, the question discussed was législation which should deny 
to citizens of the African race, because of their color, the right or 
privilège accorded to white citizens of participating as jurors in the 
administration of justice. 

In none of thèse cases is there found authority for the proposi- 
tion that the state may not, without violating the fourteenth amend- 
ment, prescribe a penalty for the commission of acts in certain spec- 
ified localities, when the same acts, if committed in some other local- 
ity, are not prohibited, when it is not apparent that the législation 
is directed against any class of persons whose classification is pred- 
icated upon anything else than the commission of the acts con- 
demned. On the contrary, législation of this character has been 
sustained in the fédéral courts. In U. S. v. Ronan (C. C.) 33 Fed. 
117, it appeared that the statutes of Georgia provided that no license 
to retail spirituous liquors should be granted except in incorporated 
cities or towns, unless with the written consent of 10 of the nearest 
résidents. It was held that the exception in favor of such towns 
and cities was not unconstitutional as denying to saloon keepers in 
the counties the equal protection of the laws secured to citizens by 
the fourteenth amendment. In Re Ah Kit (C. C.) 45 Fed. 793, a city 
ordinance making it a punishable offense to visit any gambling place 
located within certain specified limits (which designate what is 
known as the "Chinese Quarter"), and which ordinance applied to 
ail alike, white men as well as Chinese, irrespective of race or color, 
was held not to be within the language of the fourteenth amend- 
ment. 

For thèse reasons défendant has not made out a case which would 
warrant removal under section 641, and the motion to remand is 
granted. 



MORGAN y. GARFIELD & PROCTOR OOAL 00. 

(District Court, D. Massachusetts. February 5, 1902.) 

No. 1,181. 
1. Shippiwg — Demurrage. 

Ordinarily demurrage ls the agreed addltlonal payment by the char- 
terer ïor the allowed détention of thp vessel beyond the period specified 
in the charter party.» 

» Définition and gênerai principles of demurrage, see notes to Randall y, 
Sprague, 21 C. C. A. 337; Hagerman v. Norton, 40 G. C. A. 4. 
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S. Same— Charter Partt— Canobiaation— Demurrage— Liability or CHAR- 
TERER. 

A charter party stipulated that the vessel should hâve 10 days In 
whieh to load, with a specified demurrage thereafter; It being agreed 
that the charterer should not be liable for demurrage lf he was pre- 
vented from loading by strikes, unless loading had begUH, and that in 
ease of a strike the owner might cancel the charter. The vessel re- 
mained 18 days without loading, when its captain informed the char- 
terer that a strike was imminent, and that the vessel was lying at the 
charterer's expense, and asked what concessions the charterer would 
make. The next day the captain wired the charterer for instructions 
and propositions, and the latter canceled the charter. Eeld, that the 
cancellation of the charter relieved the charterer from ail liability for 
demurrage. 

In Admiralty. 

Carver & Blodgett, for libelant. 
Hutchins & Wheeler, for respondents. 

LOWELL, District Judge. The respondents chartered the 
schooner Eagle Wing for a voyage from Baltimore to some North- 
ern port. The material parts of the charter party are as follows : 

"Ten days to load, Sundays and holidays excepted, on the terms following: 
Demurrage five cents per ton thereafter." "It is agreed that said vessel has 
her turn in loading with other sailing vessels, vessels to load for the govern- 
ment having priority; and parties of the second part are not to be held ac- 
countable for demurrage if they are prevented from loading either by strikes 
at the mines or on the railroad, or any cause beyond their control. In case 
of strike, party of the first part has privilège of canceling charter party, but, 
lf vessel has comrnenced to load, then shippers are to be held for demurrage." 

The schooner proceeded to Baltimore; arrived and reported 
Mardi 22d. She lay there without loading until April ioth. On 
April ioth her captain wrote to the respondent as follows : 

"The prevailing opinion at this time is that a strike is imminent by to- 
morrow, and, should same oceur, you will be notifled by the Cons lidation 
Coal Oo. that they will be unable to load our cargo of coal on your account. 
As you are aware, the condition of the charter party of Schr. Eagle Wing, 
that in event of strike the vessel would hâve privilège of canceling charter. 
The prevailing opinion of shippers hère is that strike will not last long. 
Would your firm be willing to retain the Eagle Wing to wait for cargo, even 
though strike should be declared? What concessions, lf any, hâve you to 
make relative to the matter in question? As you are aware, the Eagle 
Wing is now lying hère at your expense, and will be until loaded or strike pre- 
vents loading. I assure you that I hâve no désire to cancel our charter 
with you, but merely use thèse means of notifying you of condition of af- 
faira now prevailing at this port. Kindly advise at earliest moment of your 
intentions. Yours, truly." 

On the following morning he sent the following telegram : "Wire 
your instructions for Eagla Wing. Waiting your proposition. 
Prompt answer required." To this telegram the respondents replied 
as follows: "Cancel charter on account of strike." 

A strike began April ioth or nth. The master sues for demur- 
rage up to April ioth, and it is admitted that, after the 10 lay days 
had passed, 8 days more had elapsed prior to the cancellation of the 
charter as above stated. The libelant contends that the cancellation 
of the charter left the liability for this demurrage still subsisting. The 
respondent contends that the cancellation of the charter, either by the 
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libelant under the right given to him by the charter, or by the consent 
of both parties, has put an end to ail liability for demurrage under the 
charter. Nothing appears in the correspondance between the parties 
to interpret the clauses of the charter party above quoted, or to take 
the case out .of the gênerai rule. 

The question concerns the nature of the liability for demurrage 
stipulated for in a charter party. Does the liability ordinarily arise 
only after performance of the contract by the vessel? In other 
words, when the lay days hâve expired without loading by the 
charterer, can the owner treat the contract as rescinded, or is the 
vessel bound to await longer the convenience of the charterer? Is 
stipulated demurrage ordinarily compensation for waiting while the 
vessel is bound to wait by the terms of the contract, or is it compen- 
sation for damage sustained by a breach of the contract by the 
charterer? Is it payment for carrying out the contract, or damages 
for its breach? Extrême and exceptional cases may be put, but 
thèse do not concern the case at bar. That under ordinary circum- 
stances the first alternative correctly states the law, is plain. "The 
word 'demurrage,' no doubt, properly signifies the agreed additional 
payment (generally per day) for an allowed détention beyond a 
period either specified in, or to be collected from, the instrument." 
Lockhart v, Falk, 44 Law J. Exch. 105. See Cropton v. Pickernell, 
16 Mees. & W. 829; Mathewson v. Ray, Id. 329; Gage v. Morse, 
12 Allen, 410, 90 Am. Dec. 155 ; The J. E. Owen (D. C.) 54 Fed. 185, 
186. A Vessel chartered under a stipulated rate of demurrage, which 
should sail away after the lay days had run out, would thereby break 
its contract of charter party. If this be true, it follows that the 
contract is equally broken if the vessel sails away after one or two 
or three days' demurrage. No compensation for demurrage could 
be recovered in the case supposed. Extrême cases may be put, as 
has been said already, where the resuit would be otherwise, but the 
ordinary rule is as above stated. In order to collect demurrage, the 
contract rriust ordinarily be carried out, and the cargo must be taken 
on board. The différence between stipulated demurrage and dam- 
ages awarded for détention beyond the terms of the contract appears 
from a considération of cases like The J. E. Owen (D. C.) 54 Fed. 
185, and Empire Transp. Co. v. Philadelphia & R. Coal & Iron Co., 
23 C. C. A. £64, 77 Fed. 919, 35 L. R. A. 623. Where no demur- 
rage is stipuiated, the contract is deemed a contract to load within 
a reasonabîe time under ail the circumstances, and the burden is 
upon the owner, who seeks to recover for excessive détention, to 
show that the charterer was not diligent. No such burden rests 
upon the owner who seeks to recover stipulated demurrage. The 
charterer's diligence or négligence is immaterial. The gênerai prin- 
ciple is further illustrated by Lilly v. Stevenson, 22 Sess. Cas. 
Scot. (4th Séries) 278. There, after certain lay days, demurrage was 
to be paid at a certain rate, unless the détention arose from a strike. 
No limit of time was specified. The strike did not begin until the 
vessel was oq, demurrage. The vessel waited until the strike was 
over, then loaded, and sought to recover demurrage for ail delay 
occurring after the expiration of the last lay day. This would hâve 
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becn the true principlé of computation if the charterer had been 
bound to load within the fixed days, and if demurrage were treated 
as liquidated damages for breach of contract. Having broken the 
contract before the strike began, the charterer could not set up in 
mitigation of damages that a strike had happened subsequently. 
The lord ordinary (Lord Wellwood) appears to hâve agreed with the 
owner, but his décision was reversed by the court of session. In 
delivering the opinion of that court, Lord Trayner said : 

"The pursuers argued that the exemption from llabllity to which I hâve 
referred dld not apply when no use had been made of the lay days, and 
that, if the defenders had used their lay days, the cargo would hâve been 
loaded before the strike began. But I cannot accède to that view. Days 
stipulated for by the merchant on demurrage are just lay days, but lay days 
that hâve to be paid for. If a charter party provides that the charterer 
shall hâve ten days to load cargo, and ten days further on demurrage at a 
certain rate per day, the shipper has twenty days to load, although ne pays 
something extra for the last ten. Loading within twenty days ls fulfillment 
of the obligation to load. Hère the lay days proper were limited to slxty 
hours, but any tlme beyond that which was occupied in loading the cargo 
was to be paid for at the rate of 12s. 6d. per hour. The pursuer said that 
this would amount to a lease of his vessel for any length of time the de- 
fenders were pleased, provided they paid the stipulated rate. Eveu if it had 
been so, I rather thlnk it would hâve been a good enough bargaln for the 
ship. But it is not so. Where the days on demurrage are not limited by 
contract, they will be limited by law to what is reasonable in the circum- 
stances, as circumstances may happen to exist or émerge. But there is no 
such limitation of the application of the demurrage clause in the charter 
party before us as that which the pursuer maintains there is, nor can any 
such limitation be fairly lmplied. The defenders were entitled to keep the 
vessel on demurrage, but were to pay no demurrage if the détention was 
caused by a strike." Page 286, 22 Sess. Cas. Scot 

See Connor v. Smythe, 5 Taunt. 654; Francesco v. Massey, 42 
Law J. Exch. 75, 78. 

If this be true, the application of the principlé to the case at bar 
is simple. At the time of the cancellation of the charter no liability 
had accrued, enforceable by the libelant. Nothing was due under 
the contract. True, the contract had been performed in part. It 
would hâve been performed in part had it been canceled before the 
lay days ran out, yet no recovery could then hâve been had. Neither 
in that case nor in this does any benefit accrue to the respondent for 
which he is liable on a quantum meruit. See O'Brien v. 1,614 Bags 
of Guano (D. C.) 48 Fed. 726. The whole charter is canceled, and 
the inchoate liabilities arising thereunder are released. 

Libel dismissed, with costs. 



GILBERT v. SOUTH CAROLINA INTERSTATE & WEST INDIAN 
EXPOSITION 00. 

(Circuit Court, D. South Carolina. Pebruary 21, 190L) 

Sommons— Sufficibnct — Date. 

In an action on an account beginning August, 1901, and contlnulng 
until January, 1902, a snmmons bearing date "the 8th day of February, 

nlneteen hundred and , and the one hundred and twenty-sixth year 

of the independence of the United States," ls not insufflcient as requir- 



624 113 FEDERAL REPORTER. 

lng défendant to answer on a day anterior to the cause of action stated, 
it being clear that a word bas been omitted, and the year of Inde- 
pendence showing that the year intended is 1902. 
9. 8ame— Amendhbïjt. 

Such surumons, even lf insufflcient, having the complaint attaclied to 
lt, would be amendable, within Rev. St. § 948, authorizing amendments 
in process returnable to circuit or district courts where no préjudice or 
injury will resuit 

Ficken, Hughes & Ficken, for the motion. 
J. P. K. Bryan, opposed. 

SIMONTON, Circuit Judge. This is a motion to set aside a 
summons. The summons is properly tested with the seal of the 
court, and is in the name of the chief justice. But it bears date "the 

8th day of February, nineteen hundred and , and the one 

hundred and twenty-sixth year of the independence of the United 
States of America." The complaint attached to the summons is on 
an account beginning August, 1901, and continuing, with its items, 
until January, 1902. The defendant's motion is based on the propo- 
sition that the summons requires the défendant to appear and answer 
on a day anterior to the cause of action stated in the complaint. 

The statutes of the United States are most libéral in allowing 
amendments of process returnable to the circuit and district courts 
(Rev. St. § 948) ; and, even in writs of error, Rev. St. § 1005, provided 
that the amendment does not injure or surprise the party against 
whom it is rnade; and this following the gênerai maxim, "Ut res 
magis valeat quam pereat." If an amendment were necessary to 
validate this summons, it would be allowed; for we hâve the com- 
plaint attached to the writ, and the papers in the complaint, by which 
we could amend. Chamberlain v. Bittersohn (C. C.) 48 Fed. 42. 
But an amendment is not necessary. This is the I26th year of 
American independence, a statement as certain as A. D. 1902. The 
défendant could see from the summons that a word was omitted, for 
the words are "nineteen hundred and ." The words "one hun- 
dred and twenty-sixth year of American independence" at once show 
without possibility of error what word is omitted; for this year of 
American independence is the year 1902. 

The motion is refused. 



CNITED STATES v. SL.AZENGEH et al. 

(Circuit Court, S. D. New York. May 19, 1900.) 

No. 3,027. 

Customs Duttes— Tennis Batxs. 

Tarin* Act 1897, par. 391 (30 Stat 187), provldlng that ail manufactures 
of which wool is a component material shall be classified and assessed 
as manufactures of wool, does not apply to merchandise of which silk 
Is not a component material; and tennis balls of wool and rubber (rub- 
ber being the component material of chlef value) are not dutiable under 
the provision for "ail manufactures of every description made wholly 
or In part of wool, not specially provided for" in paragraph 3tJ6 of that 
act, but as manufactures of lndia rubber, or of which Indià rubber is 
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the component material of chlef value, not specially provlded for under 
paragraph 449 of said act 

Appeal by the United States from a décision of the board of 
United States gênerai appraisers which sustained the protest of the 
importers as to the merchandise in question. 

D. Frank Lloyd, Asst. U. S. Atty. 
W. Wickham Smith, for appellees. 

TOWNSEND, District Judge (orally). The articles in question 
are tennis balls, made of India rubber and covered with wool; the 
India rubber being the component material of chief value. They 
were assessed for duty under the provisions of paragraphs 366 and 
391 of the act of 1897 (30 Stat. 184, 187), as manufactures of which 
wool is a component material, at 44 cents per pound, and 55 per 
cent, ad valorem. The question herein has been disposed of in the 
appeal of thèse importers (Slazenger v. U. S. [C. C] 91 Fed. 517), 
except in so far as it may be afïected by the following proviso in 
paragraph 391 (30 Stat. 187) of the silk schedule: "Provided, that 
ail manufactures, of which wool is a component material, shall be 
classified and assessed for duty as manufactures of wool." Counsel 
for the United States contends that congress intended this proviso 
to apply to any manufacture of which wool is a component material. 
Counsel for the importers contends that this proviso is limited to 
the manufactures of silk, in said paragraph 391 of the silk schedule. 
It is clear that the construction contended for by the importers is 
correct. It appears by références to various other provisos in said 
act that, if congress had intended that this proviso should apply to 
paragraphs other than that in which it is inserted, they would hâve 
inserted language indicating such intention. 

The décision of the board of gênerai appraisers is affirmed. 



HUNTER et al. v. THE TELLUS (two cases). CALIFORNIA & ORIENTAL 

S. S. CO. v. SAME. TELLUS S. S. CO. v. THE BEIX31AN 

KING. R. DUNSMUIR SONS' CO. v. SAME. 

(District Court, N. D. Callfornla. January 16, 1902.) 

Nos. 12,161, 12,234, 12,228, 12,196, and 12,195. 

COLMSION— STKAMSHIPS IN FOG— -FAIL0RE TO STOP AND REVERSE. 

Evidence consldered In a cause for collision between the steamshlps 
Tellus and Belglan Klng in the Pacific Océan, at night, in a dense fog, 
and the Belgian Klng held to hâve been solely In fault for failing to 
stop and reverse on becoming aware that she was in close proxlmlty to 
another vessel, as the Tellus was shown to hâve done. 

In Admiralty. Cross actions for collision. 

Milton Andros, for G. B. Hunter and others, owners of the Bel- 
gian King. 

Page, McCutchen, Harding & Knight, for Tellus S. S. Co. 
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DE HAVEN, District Judge. The collision between the steam- 
ship Belgian King and the steamship Tellus, which is the subject 
of the litigation involved in thèse cases, took place in a dense fog, 
at about a quarter to il o'clock on the night of July 17, 1900, at 
a point on the Pacific Océan between Point Reyes and Point Arena, 
on the coast of California. As is usual in this class of cases, each 
ship contends that the collision was caused solely by the fault of the 
other. It is not deemed necessary to enter into any lengthy dis- 
cussion of the évidence. It will be sufïicient to say that it has been 
fully considered, and my conclusion is that the collision must be at- 
tributed to the fault of the Belgian King in not stopping when she 
became aware that she was in close, proximity to the steamer which 
proved to be the Tellus. If it should be conceded that the Tellus 
committed an error, just before the collision, in porting her helm, 
and, after this was done, giving the signal of one blast from her 
whistle, such error did not, in my opinion, contribute to the collision. 
The nature of the wound received by the Tellus shows conclusively 
that she was not under headway when the collision took place, and 
that she was run into by the Belgian King. If the latter had stopped 
her erigines and reversed, as she ought to hâve done, when she 
became aware that the other vessel was near to her, and hidden 
in the fog, the collision would not hâve occurred. The Belgian 
King was doubtless moving at 3 very low rate of speed, but she did 
not discharge her whole duty in slowing down under the circum- 
stances. She should hâve stopped when she became aware of the 
présence of the other vessel, until she ascertained its position, and 
then it would hâve been easy for her to hâve avoided the collision. 

The îibels of Hunter et al. v. Tellus (No. 12,161), Hunter et al. 
v. Tellus (No. 12,224), and California & Oriental S. S. Co. v. Tel- 
lus (No. 12,228), will be dismissed, and there will be a decree for the 
libelants.in the cases of Tellus S. S. Co. v. Steamship Belgian King 
(No. 12,196), and R. Dunsmuir Sons' Co. v. Belgian King (No. 12,- 
195), for damages and costs. The decree will further direct a référ- 
ence to United States Commissioner Morse, to ascertain and report 
the amount of such damages. 



INTERNATIONAL SILVER 00. v. WM. G. ROGERS CO. et aL 

(Circuit Court, D. Massachusetts. February 17, 1902.) 

No. 1,508. 

Tbàde-Màkks— Infhingement— ÎPreliminart iNjtwcTtoN. 

Oomplataant, as the successor of the "Wm. Rogers Mfg. Co., M was 
engagea in manufacturing silver-plated ware, wlth a right to the use 
of the ttade-mark "Wm. Rogers Mfg. Co." Défendants organlzed a cor- 
poration under the name of the "Wm; G. Rogers Company," using the 
trade-mark "Wm. G. Rogers." Wm. G. Rogers, its président, was a bank 
clerk, had never been engagea in manufacturing silver-plated goods, his 
only previous expérience bejng llmited to efforts to establish a business 
of selling ware stamped "Wm. G. Rogers," which had been crippled 
by varlous légal proceedings instituted by coraplalnant. He had only 5 of 
the 100 shares of stock. Two other stockholders, holding between them 
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85 shares, had at one time manufacturée! silver-plated ware for the 
genulne "Wm. Rogers Mfg. Co." and for other concerns, and organized 
the new corporation for the purpose of continuing such manufacture. 
iield to conclusively show want of good faith on défendants* part, and 
that plaintiff was entitled to a preliminary injunction restraining them 
from making or selling ware stamped with the mark "Wm. G. Rogers." 

In Equity. 

Mitchell, Bartlett & Brownell and Hiram R. Mills, for complain- 
ant. 

Elder, Wait & Whitman, for défendants. 

COLT, Circuit Judge. This is a motion to enjoin the défendants 
against the use of the corporate name "Wm. G. Rogers Company" 
in the manufacture and sale of silver-plated tableware, and from 
making, marking, or selling silver-plated tableware stamped with 
the mark "Wm. G. Rogers." The complainant is the successor 
of the Wm. Rogers Manufacturing Company, and it has acquired 
the title to the business of that company, and to the trade-mark 
and trade-name, "Wm. Rogers Mfg. Co." The défendant, Wm. 
G. Rogers Company, is a corporation organized under the laws of 
Massachusetts on January 24, 1901. Its location is Greenfield, in 
that state. The corporation was constituted for the purpose of 
"the manufacture and sale of silverware and other articles of a 
like character." The amount of its capital stock is $10,000, divided 
into 100 shares of $100 each. The corporation was organized by the 
élection of William G. Rogers as président and Walter E. Nichols 
as treasurer. The original incorporators and the directors and 
shareholders of the company are the défendants William G. Rog- 
ers, Walter E. Nichols, J. Henry Nichols, and Heman M. Purdy. 
Their subscriptions to the capital stock were as follows : William G. 
Rogers, 5 shares; Walter E. Nichols, 43 shares; J. Henry Nich- 
ols, 42 shares ; and Heman M. Purdy, 10 shares. The whole ques- 
tion in this case is one of fact, and turns on the good faith of thèse 
défendants in organizing a corporation under the name of "Wm. 
<î. Rogers Company" for the purpose of manufacturing silver-plated 
ware, and in making and selling spoons, forks, and knives having 
stamped upon them the mark "Wm. G. Rogers." 

In one of the many cases concerning the Rogers trade-marks, the 
circuit court of appeals for the Second circuit, speaking through 
Judge Shipman, said: 

"The fair and honest use of a person's own name in his ordinary and 
legitimate business, although to the détriment of another, will not be in- 
terfered with. A tricky, dishonest, and fraudulent use of a man's own 
name for the purpose of deceiving the publie and of decoying it to a 
purchase of goods under a mistake <;r misapprehension of facts, will be 
prevented. Every case under this branch of the law of trade-marks turns 
upon thé question of false représentation or fraud. In this case Rogers 
helped to establish a corporation which took his name for the purpose of 
inducing the public to think that they were buying the well-known Rogers 
goods, and for the purpose of surreptitiously obtahiing the advantage of 
the good réputation which other manufacturera had given to articles stamp- 
ed with that name. The use by the défendant corporation of this name 
ils not merely an injury to the complainant, but it is an intentional fraud 
upon the public." 
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In that case, Judge Wallace said: 

"I place my concurrence in the judgnient In this cause upon the broad 
ground that a body of «associâtes who organize a corporation for manu- 
facturing and selling a particular product are not lawfully entitled to em- 
ploy as their corporate name in that business the name of one of their 
number, when it appears that such name has been intentionally selected 
in order to compete with an established concern of the sa me name, en- 
gagea in similar business, and divert the latter's trade to tbemselves by 
eonfusing the identity of the products of both, and leading purehasers to 
buy those of one for those of the other. No person is permitted to use his 
own in such nianner as to iniiict an unnecessary injury upon another. The 
corporators chose the name unnecessarily, and, having done so for the pur- 
pose of unfair compétition, cannot be permitted to use it to the injury of 
the complainant" 

R. W. Rogers Co. v. Wm. Rogers Mfg. Co., 17 C. C. A. 576-579, 
70 Fed. 1017-1019. 

Applying thèse princïples to the case at bar, I think the following 
facts and circum stances conclusively show the want of good faith 
and honest purpose on the part of thèse défendants : 

First. The use of the abbeviated form "Wm." instead of "Will- 
iam" in the name of the corporation, and in the mark placed upon 
the spoons, forks, and knives manufactured and sold. 

Second. The relatively small subscription of five shares of the 
capital stock by William G. Rogers, and making him the président 
of the company. 

Third. The history and calling of William G. Rogers. It ap- 
pears that he résides in New York, and that he has been for years, 
and is now, a bank clerk in the Seamen's Bank for Savings of that 
city; that he has never been engaged in the manufacture of silver- 
plated goods, and is entirely wanting in knowledge, skill, or ex- 
périence respecting such manufacture; that his only previous ex- 
périence in this line was limited to his efforts in a small way to es- 
tablish a business in New York of selling silver-plated ware stamped 
with his name, "Wm. G. Rogers"; that his New York business was 
seriously crippled by proceedings instituted by this complainant 
against the Bristol Brass & Clock Company, which stopped that 
company from manufacturing the silverware he was selling, and 
by notice of threatened proceedings to his principal customer, R. 
H. Macy & Co., which prevented further sales to that concern. 

Fourth. The history of Nichols Bros., défendants, in relation to 
the manufacture of silver-plated ware. It appears that Nichols 
Bros, at one time had been engaged in the manufacture of silver- 
plateJ ware for the genuine "Wm. Rogers Mfg. Co." and for 
other concerns; that their désire to continue this manufacture in- 
duced them to organize the défendant corporation, and to name it 
"Wm. G. Rogers Company"; that the capital, plant, manufacturing 
facilities, knowledge, skill, and expérience in the business were fur- 
nished by Nichols Bros.; that the management and conduct of the 
business is substantially in their hands, and that they own nearly 
nine-tenths of the company's stock. 

Fifth. The corporate title of the défendant corporation, the 
"Wm. G. Rogers Company," closely resembles the "Wm. Rogers 
Mfg. Co." ; the trade-mark "Wm. G. Rogers" closely resembles the 
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trade-mark "Wm. Rogers Mfg. Co."; and the similarity is so great 
as to deceive the ordinary purchaser. 

From this statement of facts and circumstances, the inference, 
to my mind, is irrésistible that the défendants hâve adopted the 
corporate name "Wm. G. Rogers Company" and hâve placed the 
mark "Wm. G. Rogers" upon the plated silverware manufactured 
and sold by the défendant Company for the purpose of deceiving 
the public, and in order to compete in an unfair and illégal manner 
with the Wm. Rogers Mamifacturing Company, of which the com- 
plainant is the successor. Following the rule laid down by Judge 
Shipman in the récent case of International Silver Co. v. Simeon L. 
& George H. Rogers Co. (C. C.) no Fed. 955, — a very similar case, 
involving the same trade-mark, — I will not, on motion for pre- 
liminary injunction, enjoin the corporation from any use of its 
corporate name, but an injunction may issue restraining the de- 
fendants from making, marking, selling, or in any manner dispos- 
ing of silver-plated ware stamped with the mark "Wm. G. Rogers," 
or any other mark of which the words "Wm. Rogers" are a char- 
acteristic part. 

Motion for a preliminary injunction granted in accordance with 
this opinion. 



THE BARGE NO. 127. 
(District Court, D. Khode Island. February 4, 1901.) 

No. 1,084. 

1. Salvage— Allowance. 

A tug towed a barge lylng at a pier out Into the river to sare her 
from danger from burning coal pockets. The barge's cargo was In no 
danger, and the impending damage would probably not liave exceeded 
$5,000. There was évidence that the barge could hâve been saved harm- 
less, wlthout the tug's Interférence, though the tug's services were ren- 
dered promptly, and when good judgment warranted them. They ln- 
volved no péril or suffering to the tug's crew, and, while it was stated 
that the tug's slde was blistered, yet the location of the fire, the pro- 
tection afforded the tug by the intervening barge, and a failure to prove 
pecunlary damage, made serious lnjury improbable. HeZdi, that $300 
salvage, apportivned $150 to the tug, $60 to her master, and the balance 
to the crew in proportion to thelr wages, was proper.i 

S. Same— Costs — Excessive Bond — Effect. 

On a libel for salvage the requirement of an excessive bond from 
clalmant sh' uld not be permitted to relieve him from costs where the 
amount appeared to hâve been agreed on, and the clalmant had had an 
opportunity to apply to the judge for a réduction. 

In Admiralty. 

Carpenter & Park and Comstock & Gardner, for libelants. 
Carver & Blodgett, for claimant. 

BROWN, District Judge. This libel is for salvage services ren- 
dered by the steam tug George S. Tice, her master and crew, to 

1 Salvage awards in fédéral courts, see note to The Lamlngton, 30 O. G. A. 
280. 

113 F.— 34 
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the steel whaleback Barge 127, in removing her from proximity 
to burning coal pockets on the Wilkesbarre pier, in the Providence 
river, and anchoring her in the stream. Fire broke out in the coaJ 
pockets on the pier at about 5 40 a. m., December 18, 1900. Barge 
No. 127 was lying at the Wilkesbarre pier on the northerly side, 
heading eastward. Behind her was the barge Félix. The George 
S. Tice was bound up the river with a barge in tow, and was nearly 
abreast of the pier when the fire was discovered. The barge in 
tow was anchored, and the Tice went to the assistance of the barges 
at the pier. The Tice first towed the Félix, which was most ex- 
posed, into the stream, and then Barge 127. Upon ail the évidence 
I am of the opinion that the péril to which the Barge 127 was ex- 
posed when the Tice made fast to her was merely to damage which 
would not hâve exceeded the sum of $5,000 had she remained at the 
pier. Her cargo was in no danger. Furthermore, there is évidence 
both from those on the barge and from the agent of the Wilkes- 
barre pier, to whîch I must give weight, that, without the assist- 
ance of the tug, the barge could hâve been moved, before the fire 
could hâve reached her, to the easterly end of the pier, and breasted 
out; so that it is highly probable that the actual damage would 
hâve been slight. I am not satisfied that the libelants hâve sus- 
tained the allégation of the libel that, without the services of the 
George S. Tice, the barge would hâve received serious damage. 
Nevertheless, the services were rendered promptly, and when it was 
apparently good judgment to remove the barge to the stream. I 
do not find that the services rendered the Barge 127 involved any 
péril or suffering to the crew of the Tice, nor do I think that the 
Tice was seriously exposçd to injury. Her entire length was pro- 
tected by the steel barge, some 36 feet in beam, which was between 
the tug and the fire. Furthermore, the fire was atsome distance 
from the edge of the pier and at a considérable height above the 
pier. If the libelants desired to rely upon any actual damage to 
the tug, this should hâve been proved in a definite form. The fail- 
ure to prove the pecuniary amount of the damage to the tug, to- 
gether with the fact that the tug had previously been working upon 
the Félix, which was mùch more seriously exposed to the fire, ren- 
ders it impossible to attaçh much significance to the gênerai state- 
ment that the tug was blistered on her starboard side. It seems 
improbable that she could hâve been blistered seriously while un- 
der the side of the barge. I am of the opinion that a fair compen- 
sation for tHe services is the sum of $300, — $150 to the tug, $60 
to the master, and the balance to be appôrtioned among the crew 
according to their wages. 

It was suggested at the hearing that no costs should be allowed, 
for the reason that an excessive bond had been required; but, as 
the amount seems to hâve been agreed upon, and as the claimant 
was at liberty to apply to the judge, who was then présent, for a 
réduction, I do not think that this should affect the costs of the 
case. 

A further suggestion was made, at the hearing that the claimant 
had offered in satisfaction a sum larger than that now found to 
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be due by the court. This fact was not admitted by counsel for the 
libelants, and the claimant was not ready with proof thereon. Leave 
is given to the parties to présent further évidence as to a tender, 
afïecting the question of costs. 



THOMPSON v. SNYDER et aL 

(Circuit Court, 8. D. New York. December 23, 190L) 

Accounting— Bill— Sufficienoy. 

A bill which allèges the placing of a certain amount of money In the 
handB of défendants as a commlttee for the purchase of certain prop- 
erty, but does not allège what they hâve doue with the money, nor that 
they hâve acquired anything with it but the title to the property which 
they were to acquire, nor that they hâve received anything from the 
property, is insufflclent as a bill for an accounting, though it allège» 
that the défendants hâve refused to account for such money. 

In Equity. 

George M. Hough, for plaintiff. 
Roger Foster, for défendants. 

WHEELER, District Judge. The bill well enough allèges the 
placing of $3,919.32 at each of two différent Urnes into the hands 
of the défendants, as a committee of mortgage note holders, for the 
purchase of the property, and allèges no more as to what was done 
with it. Nothing is alleged but that they hâve done exactly what 
they were to do with the money; nor is there any allégation that 
they hâve acquired anything with the money but the title to the 
property which they were to acquire; nor that they hâve received 
anything from the property. The bill does allège that they hâve 
refused to render any account of the moneys, but this does not 
supply the want of showing that there is anything yet to be ac- 
counted for. The refusai was merely of information, for rendering 
which alone a bill of complaint does not lie. In this respect the bill 
lacks equity. 

Demurrer sustained. 



ROYAL TRUST CO. et al. v. WASHBTJRN, B. & I. R. RY. CO. 
FROST v. McLEOD et al. 
(Circuit Court, W. D. Wîsconsin. January 16, 1902.) 

1. Equitt — Amkndment of Decree of Foreclosure — Mankek of Selltng 
Property. 

A decree of foreclosure is not final, so far as relates to the provisions 
therein for its own enforcement, directing the manner in which the 
mortgaged property shall be sold, etc.; and in such respects it may be 
amended at any subséquent term. 

8 Railroads— Foreclosure of Mortgage— Jttrisdiction of Court. 

A supplemental decree entered by a court of equity in a suit tô fore- 
dose a mortgage on rallroad property, nnding that the road could not 
be sold as an entirety, as ordered in the former decree, owing to the 
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fact that It was unprofltable and could not be operated so as even to 
pay expenses, and that the receiver had operated It at a loss, thereby 
creating an indebtedness, and directing him to suspend its opération, 
tear up the track, and sell the same, together with the équipaient, for 
the best priées obtainable, is one which it was wlthin the jurisdiction 
of the court to make, and, even if erroneous and unwarranted, is valid 
and binding until reversed by a court of compétent jurisdiction. 
b. federal and state courts — conplict os 1 jurisdiction — interference 
by State Court With Execution op Fédérai, Decree. 

A state court bas no power to interfère with the exécution of a decree 
of a fédéral court ordering its receiver to suspend the opération of a 
railroad over which it has acquired jurisdiction in foreclosuré proceed- 
ings, and to take up the track and sell the materials, by granting a writ 
of mandamus to compel the receiver of the fédéral court to operate the 
road, or by issuing an injunction restraining him from taking up the 
track, i 

4. Bame— Suits AGAINST Fédérai, Receiver. 

Section 8 of Act Aug. 13„ 1888 (25 Stat 436), providing that "every re- 
ceiver of any property appointed by any court of the United States may 
be sued hx respect of any act or transaction of his in carrying on the 
business connected with such property without the previous leave of 
the court," does not authorize a state court to entertain an action against 
a fédéral receiver to prevent him from carrying out the orders of the 
court of which ne is an officer.» 

5. Contempt — Interférence with Enforcement of Decree — Soit against 

Receiver. 

A fédéral, court, in a suit to foreclose a railroad mortgage, In which it 
acquired jurisdiction over the property, and operated the road for a con- 
sidérable time by its receiver, after entry of a decree of foreclosuré or- 
dered the receiver to cease operating the road, and to take up the rails 
and sell the same, with the other équipaient. A number of persons, 
under the advice of the district àttorney of one of the counties of the 
state, and joined by such county, brought actions in a state court 
against the receiver to prevent him from executing such order. Writs 
were issued therein and served on the receiver, enjoining him from re- 
moving the rails, and commanding him to operate the road. After serv- 
ing such writs, the sheriff of the county, without any further process, 
but under advice of the district àttorney, forcibly interfered with the 
work of the receiver, and took his servants engaged in such work into 
custody. Uelé, that ail such persons were guilty of contempt of the 
fédéral court, which, in the case of the district àttorney, who advised 
the proceedings, and the sheriff, who was an officer charged with the 
enforcement of the law, was most flagrant and without mitigation. 
*. Bame— Proceedings for Punishment— Défenses. 

Advice of counsel is no défense to a proceeding for contempt of court, 
although where the person charged with the contempt la a layman, and 
not an officer charged with the enforcement of the law, lt may be con- 
sidered in mitigation. 

In Equity. Suit for foreclosuré of railroad mortgage. Proceed- 
ing on pétition of the receiver against sundry persons for contempt. 

Horace S. Oakley, for petitioner. 

H. H. Hayden, for respondents R. D. Pike, John A. Jacobs, and 
L. H. Lien. 

H. B. Walmsley, for respondents M. A. Sprague, W. H. Lemke, 
Cari Hirsch, D. M. Maxcy, and A. W. McLeod. 

i Conflicting jurisdiction of fédéral and state courts, see note to Louis- 
ville Trust Co, v. City of Cincinnati, 22 C. C. A. 356. 

«Actions by and against receivers, see note to Plow Works t. Flnks, 20 
0. 0. A. 49. 
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Before JENKINS, Circuit Judge, and BUNN, District Judge. 

JENKINS, Circuit Judge (orally). The facts in the matter pre- 
sented to the court are not greatly involved, and are substantially 
uncontradicted. The Washburn, Bayfield & Iron River Railway 
Company was incorporated in 1895, under the gênerai laws of the 
state of Wisconsin, to construct a railroad from Iron River to Wash- 
burn, in the county of Bayfield. This road ran through timber land, 
and manifestly, from the évidence hère, it depended for its profita- 
ble opération upon the timber to be gotten out of that country. 
Spur Unes or branches were constructed from the main Une into 
the woods, and used for the purpose of hauling timber. On or be- 
fore the ist of January, 1898, the railroad company issued its trust 
deed to the complainant, to secure its bonds to the amount of $535>~ 
000, payable in 20 years, of which amount of bonds $237,000 were 
issued, put upon the market, and disposed of. The county of Bay- 
field also issued its bonds, and delivered them to the company, to 
aid in thé construction and opération of the road. Thèse bonds of 
the railway company were issued on the ist of January, 1898, and 
default was made in the payment of the first installment of interest 
accruing thereon, July 1, 1898. In December, 1898, by reason of 
such default, and for the purpose of foreclosing the mortgage upon 
the road, the trustée in the trust deed filed its bill in this court for 
the foreclosure of the trust deed. A receiver was thereupon ap- 
pointed, by the consent of ail of the parties to the suit, to take pos- 
session for the court of this road, and to operate it in the interest 
of ail parties concerned. The receiver and his successors in office 
hâve so operated that road from that date until nearly the présent 
time, — a period of a little less than three years. During that period 
the court found it necessary, for the protection of the road and for 
the interest of the parties, to cause to be issued receiver's notes and 
receiver's certificates. It would seem that, aside from the debt 
which the road was under to the trustée and bondholders, it must 
hâve had quite a large floating debt at the time of this foreclosure, 
for receiver's certificates and notes were issued to the amount of 
over $220,000 for obligations incurred by the receiver in the man- 
agement and opération of the road during the time mentioned, and 
for preferred claims against the road. It would also seem that the 
country between the termini of this road had been largely, if not 
wholly, denuded of its timber, and that the road was operated at 
great loss, and that it has resulted that the bondholders, interested 
to the amount of over a quarter of a million of dollars, hâve aban- 
doned ail hope of receiving anything upon their debt, and that the 
road, in possession of this court, must be disposed of by the court 
merely in the hope to recover, if possible, the whole or a part of the 
obligations which the court, through its receiver, had incurred in 
the maintenance and opération of the road. On July 23a a decree 
of foreclosure was passed ; the total obligations of the road at that 
time, including receiver's certificates, being $546,857. The decree 
provided for the sale of the road at an upset price of $225,600, which 
was then the amount supposed to be due for the receiver's obliga- 
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tions, as determined by the amended decree of July 23d, as I recall 
it. On October i2th, at a subséquent term of the court, an amend- 
aient to the decree was entered, which recites that the court ex- 
pressly finds that it js impossible to sell the property of the rail- 
road company as an; entirety, as was adjudged by the original de- 
cree ; that the road has been çonstantly insolvent, and a losing 
venture from its inception; that, although every possible effort 
had been made to operate the road economically and advantageously, 
it had been found impossible to operate the same for any length 
of time so as to even pay operating expenses, and that there was 
a déficit I arising therefrom; that there is no prospect of any de- 
crease in the losses incident to the opération of the road; that 
the timber along the main Une pf the road and its branches bas 
been substantially eut pff, depriying the road of any value, except 
in , the value of its rails ; that there are no funds available to con- 
tinue, the further opération of the road; that no one will loan 
money to the receiver for, that purpose; that the rails, motive power, 
rolling stock, and equipment are çonstantly depreeiating in value, 
and that the longer a sale is delayed, the less will be realized, and 
that there is no such public interest or business in the territory 
through which said road passes as will support the railroad, or justify 
any pne in advancing any money to operate it, and that, if the rail- 
road property is held intact, it will mean simply absolute loss of the 
capital therein invested ; that it is impracticable and injudicious to 
attempt to sell the property at public sale, or for the court to de- 
cree any public sale; and that, in the opinion of the court, no such 
sale should be ordered. Therefore the court ordered that the spé- 
cial master, Mr. Frpst, whp is receiver, be directed to proceed to 
take up the rails arçd fastenings of the road, and get the same ready 
for immédiate sale; and he was authorized and directed with ail 
reasonable diligence to sell for cash ail of the rails, motive power, 
rolling stock, equipments» machinery, tools, furniture, and fixtures, 
and allother Personal property of every kind now in his hands, ex- 
cept tbe property theretofore ordered to be turned over to the Pike 
Lumber Company and the American Car & Foundry Company, and 
that it ,be soldin such :quantities : as the spécial master, according 
to his: judgment, may détermine, 1 at public or private sale, for the 
best priées : that can berab,tained fpr the same, and. return the money 
into court, Subsequently to that decree, and on the I3th of De- 
cember, the respondents Pike, Sprague, Jacobs, Lemke, Hirsch, 
Maxcy, .and ; ajsp Bayfield county, acting through its district attor- 
ney, Mr. McLeod, filed in the circuit court of the county of Bay- 
field a pétition for a writ ; of mandamus to compel the receiver to 
operate this, jrioad, and substantially, to refrain from carrying out 
the decree of this . court pf Octpber .iath. That suit was disre- 
gardedrby the receiver, and sqbsequently a perémptory writ issued 
on the iudgment of- the circuit epurt for the county of Bayfield, 
which modÔïed in spnae respects the alternative writ; reciting, 
however K aS did the original pétition and the alternative writ, ail the 
proceedingS::had, in. this, court with respect to the foreclosure of 
the mprtgage or trust deedj This perémptory writ enjoined and 
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required this receiver that he, without delay, continuously maintain 
the main line of the Washburn, Bayfield & Iron River Railway 
Company; that he maintain the track in a reasonable condition for 
use in the opération of it as a railroad ; and, in substance, that he 
refrain from doing that which the decree of this court of October 
I2th required him to do. On the 23d of December a suit in equity 
was also commenced by the same parties in the same court against 
the receiver, and an order of injunction was obtained ex parte, en- 
joining the défendant in that suit, — the receiver in this suit, — in 
effect, from carrying out the orders of this court in respect to the 
manner of disposition of this railroad. In January of the présent 
year the receiver proceeded to exécute the decree of this court, 
and, by his servants, to take up the rails, with a view of marketing 
and selling them. It is estimated, I perceive, from proceedings 
hère, that those rails at the présent market price would bring in the 
market something like $140,000 or $150,000, and the avails can 
be used in part payment of the receiver's obligations. He was met 
in the attempt to exécute the decree of this court by the forcible 
résistance of the défendant Lien, who is the sheriff of the county 
of Bayfield, and prevented by force from the exécution of the de- 
cree as directed by the court. Thereupon this proceeding was in- 
stituted by the receiver, by his pétition, seeking to punish ail thèse 
parties for contempt, — as to the parties named, for the institu- 
tion of the suits against the receiver; and as to Mr. Lien, the 
sheriff, for his forcible résistance to the attempted exécution of the 
decree. The answers of the défendants, except the sheriff, say thaï 
their only act was the institution of the proceedings in the court, 
and that in so doing they acted on the advice of counsel, and be- 
lieved they were right; counsel advising them that this decree 01 
October I2th was absolutely void. The sheriff says that, in thus 
forcibly resisting the ofhcer of this court in the exécution of the 
decree of this court, he acted upon the advice of the district attor- 
ney, Mr. McLeod, who is one of the respondents hère, and that he 
prevented the receiver from so acting under and by virtue — this is 
the justification for his conduct — of the said peremptory writ of 
mandamus, and the said injunction so in his hands for service, 
and by virtue of the further fact that they were committing in 
his présence a crime against the state of Wisconsin and its laws, 
and contrary to the provisions of section 4386 of the Revised Stat- 
utes of Wisconsin. It is further asserted by the parties that the 
decree of October I2th was absolutely void: First, because it was 
made and entered at a term subséquent to that at which the orig- 
inal decree was entered, and the court was without power ; secondly, 
that the abandonment of the opération of the road operated to turn 
this property — the rails and ties and the rolling stock — over to the 
state of Wisconsin, the road being a public highway. 

As to the first objection, — that this decree was entered at a sub- 
séquent term, and was without authority, — assuming that any one 
but the parties to the suit and their privies may raise the objection, 
the court is of opinion that the objection is not well founded. A 
decree of foreclosure is, in a sensé, a final decree, adjudging the 



536 113 FEDERAL REPORTER. 

rights of the parties as between themselves, but a decree of fore- 
closure is something more than that. It is not only a decree adjudg» 
ing those rights, but is also a sort of équitable exécution, provid- 
ing the manner in which the decree shall be enforced, and for the 
assertion of the rights declared; and the provisions of a foreclosure 
decree with respect to the manner and the ternis of the sale are 
part of the terms of the exécution of the decree, and not of the 
decree, so far as adjudging the rights of the parties. There is no 
vested right in the party to a suit to hâve exécution of the decree 
for the enforcement of his right performed in any particular man- 
ner. It is within the province of a court of equity to détermine 
how and in what manner its decree adjudging the rights shall be 
carried out so as to render restitution. It is always within the prov- 
ince of the court of equity at any term of the court to modify the 
terms of a decree so as justly and equitably to enforce its judgment, 
and render to the parties that to which they are entitled. 

An interesting and important question is suggested by the prop- 
osition that, upon the abandonnant of opération of a railroad, the 
property — the rails, the rolling stock, engines, and equipment — of 
the road passed to the state, upon the theory that it is a public 
highway. In support of that doctrine, — which at fxrst blush seems 
startling and novel, because the state of Wisconsin has authorized 
railroad companies to mortgage their property and to issue their 
bonds, and for the foreclosure of ail such mortgages, and for re- 
organization of the road by the owners of the bonds, — they insist 
that the doctrine is maintained by a décision of the suprême court 
of Pennsylvania, rendered by no less a distinguished jurist than 
Judge Black. Railroad Co. v. Casey, 26 Pa. 287. If that décision 
is fully applicable hère, it certainly is entitled to great weight as 
the expression of a distinguished jurist, although it is proper to 
say that the décision was by a divided court, of three to two; one 
of the dissentients being a no less distinguished jurist than Judge 
Woodward. But there the road had, under the act, for one of 
its termini, the city of Erie, and it was sought in a way to pass by 
the city of Erie, and make the road a Connecting link with a road 
to the West; and the législature repealed its charter, and appoint- 
ed an agent to take possession of the property and operate it as a 
public highway; and an injunction was sought, which injunction was 
denied; and finally an act of the législature was passed restoring 
the railroad company to its former rights, under certain conditions ; 
and the bill was still prosecuted, after the complainant had been 
put into possession under the act of the législature, for the profits 
arising from the opération of the road by the agent of the state, 
and that right was denied by the court. There are some expres- 
sions by Mr. Justice Black in that opinion which are, as were most 
of his opinions, couched in strong and vigorous language, and which 
seem, in a measure, to support the contention of counsel. There 
are, however, other décisions, which hâve more or less bearing 
upon the proposition, to the efïect that the courts would not under- 
take to compel a railroad company to operate a railroad at a loss 
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(Com. v. Railroad Co., 12 Gray, 180, and Ohio & M. R. Co. v. Peu- 
ple, 120 111. 200-208, 11 N. E. 347), and one from the suprême court 
of Kansas (Kansas v. Dodge City, M. & T. R. Co., 53 Kan. 329-336, 
36 Pac. 755, 24 L. R. A. 564) which maintains the right, where 
a railway company was insolvent and had disposed of its road, the 
opération of which had been abandoned, of the purchasers to take 
up the rails. I do not find it necessary, nor is it possible for me 
within the time that has been permitted me in this discussion, to 
corne to a fixed conclusion upon that important and interesting 
question. There is somewhat of a conflict between the authorities, 
and it is a question of importance. It is not needful to hère dé- 
termine the question. This road was in the possession and custody 
of this court. The res was hère, — hère with the court for its man- 
agement and opération and sale. The jurisdiction of this court 
was complète over this road. It had jurisdiction to détermine when 
it should be sold, and how it should be sold ; and if it was improper 
for the court to order the rails to be taken up and sold; if its de- 
cree was improvident, and failed to recognize the supposed right 
of the state and the public in the road; if it was the duty of the 
court, under the circumstances, to keep those rails there, notwith- 
standing the road could not be sold, and that no one would purchase 
it for the purpose of opération, — still, as the late Chief Justice Ryan 
once observed, if it was an error, the court had jurisdiction to com- 
mit the error. That decree was valid and binding until it was 
reversed by a court of compétent jurisdiction. So that, as the court 
views this case, it stands in the position of a decree of this court, 
valid, authorized, which should be respected and obeyed by ail who 
are bound by it and by ail who hâve knowledge of it. 

It is to my mind — and I regret to be compelled to refer to the 
subject — a matter of astonishment that the distinguished jurist who 
présides over the circuit court for the county of Bayfield could by 
any possibility hâve issued such a judgment and writ and order of 
injunction as are hère presented. I cannot but believe that he 
was either deceived in the issuance of the writ and order, or labored 
under gross misapprehension of his duty. If there is one principle 
of the law which should be known to ail lawyers, which is absolutely 
essential to the préservation of order in society, and to the en- 
forcement of the rights of parties, it is that the final decree of a 
court having jurisdiction shall not be interfered with by any other 
court. Thèse parties saw fit to invoke the supposed aid of that 
court. With the exception of Mr. McLeod, they were ail laymen. 
They claimed to be interested, as taxpayers of Bayfield county, 
and as merchants, in having that road maintained. I do rat know 
if they supposed they had a right to hâve the railroad company 
or its bondholders or its receiver operate the road at a loss for their 
benefit; but, whatever their motive, the saw fit to invoke the sup- 
posed aid of that court, and to obstruct and hinder and resist the 
receiver in the exécution of the decree of this court. It is said 
that they had a right to sue the receiver in that court, and they 
base their right upon section 3 of the act of congress of August 
13, 1888 (25 Stat. 436), which is: 
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"That every recelver of any property appointed by any court of thr 
United States may be sued in respect of any act or transaction of his In 
carrying on the business conneeted wlth such property, without the prevlous 
leave of the court in which such receiver was appointed; but such suit 
Rhall be subject to the gênerai equity jurisdiction of the court in which 
such receiver was appointed. so far as the same shall be necessary to the 
ends of justice." 

As I remarked during the argument, the history of that provision 
is well known. Before that act the receiver of a railroad, standing 
in the shoes of the railroad corporation, operating the road, in- 
curring indebtedness, incurring obligations with respect to the car- 
riage of property and persons, and subject to liability for accidents 
upon the road, could not be sued, except by leave of the court, 
even in the court which appointed him. The conséquence was 
that, with respect to a road running through a great extent of coun- 
try, persons having lawful and just claims against the receiver, 
either for property sold him, or for wrongs sufïered through the 
opération of the road, were obliged to go to a great distance, and 
to resort to the court having jurisdiction of the matter. That was 
found to be burdensome to litigants, and so it was provided that, 
with respect to such claims (for you will observe the language of the 
act, "may be sued in respect of any act or transaction of his in carry- 
ing on the business conneeted with such property"), he may be 
sued in any court of any jurisdiction which could properly assume 
jurisdiction under any circumstances, and hâve his right determined. 
The exécution of that judgment was not according to the ordinary 
forms of exécution of judgments rendered by such court, but that 
judgment must be brought into the court of original jurisdiction, 
and satisfied by that court out of the funds in the possession of 
that court; courts of original jurisdiction recognizing, by comity, 
the action of other courts in adjudging the claims. But the statute 
most certainly has no référence to a suit brought to direct the re- 
ceiver or spécial master to disobey the decree of the court which 
specifically directed him to do certain things. It most certainly 
was not designed to permit a state court to render nugatory the 
decree of t"he fédéral court having jurisdiction, by enjoining the offi- 
cer of the fédéral court from executing the decree of the court 
under whom he was acting; for that is simply to bring about anar- 
chy, and to render the administration of justice a travesty. I can- 
not but think, therefore, that the action of thèse parties in institut- 
ing thèse proceedings was a résistance to the decree of the court. 
They knew of it. They set the entire proceedings forth in their 
pétition for this writ. They say to this circuit court of Bayfield 
county : 

"The circuit court of the United States for the 'Western district of Wis- 
consin has decreed thus and so. We insist the decree is void, and we aslï 
you to prevent and enjoin the offleers of the fédéral court from carrying 
out the Instructions of the fédéral court, and the decree of that court" 

But they say that they were advised that this decree was void, — 
advised by their counsel, one of whom verified this pétition to that 
court. This is no justification, althottgh it may be matter of mitiga- 
tion. The advice of counsel to a party that he may commit a crime 



ROYAL TRUST CO. V. WASHBURN, B. & I. R. RY. CO. 639 

is no sort oî défense. The advice of counsel that a party may set 
himself up in judgment against the decree of the court is no justifi- 
cation for resisting and violating the decree of that court. That 
could not be tolerated, because then no decree of court could be 
enforced. 

The action of the other two respondents, the sheriff and Mr. 
McLeod, stands upon différent footing. The sheriff made actual, 
forcible résistance to the exécution of this decree. He seeks to 
justify his conduct, but he seems somewhat doubtful upon what 
gronnd to justify it, for he first pleads justification under the per- 
emptory writ of mandamus; secondly, under an order of injunc- 
tion that was in his hands for service ; and, thirdly, under a statute 
of the state of Wisconsin which forbids a person from taking up a 
spike or rail or in any way injuring any railroad. As to his first 
excuse, he had no more to do with that peremptory writ of man- 
damus, as it was called, than a child, and it was a matter with 
which he was not concerned. He had no more to do with that 
order of injunction, except to serve it upon the parties, than a child. 
He had no right to set himself up as judge and executioner. He 
had no right to détermine whether thèse parties were violating 
the orders of the circuit court of Bayfield county. He had no writ 
from any court commanding him to interfère with the exécution 
of the decree of this court. This writ — this order of injunction — 
ran to this receiver. If he violated the lawful order of the circuit 
court of Bayfield county, he was responsible to that court, and the 
sheriff had no right of interférence. Nor does the statute invoked 
hâve any référence to any such case as the présent. It seeks to 
punish one who for a wicked purpose should interfère with the 
opération of a railway, and make possible the destruction of life 
or property, by maliciously taking up a spike or rail, seeking to 
destroy life or property. It had no référence to the act of an owner, 
or one lawfully taking up a rail. The conduct of the sheriff is 
without justification or mitigation, except that he says he acted 
upon the advice of Mr. McLeod; and that, as I hâve said with réf- 
érence to the other respondents, is no justification. Whether in his 
case it may be considered even in mitigation is to my mind extrême!/ 
doubtful. Hère was an ofncer of the law, bound to respect and to 
exécute the law, — bound to confine himself to the legitimate exercise 
of his powers, — undertaking, without writ and without warrant, to 
obstruct and resist the process of the law issued from this court ; of 
his own motion, except as he acted under the advice of the district 
attorney, surrounding himself with a posse of deputy sheriffs to 
prevent the exécution of the decree of this court. He knew — he was 
bound to know — that he ought not to follow such advice. He was 
bound to know that no advice to resist the law could shield him 
in the performance of the acts which he did. He arrested the serv- 
ants of this receiver, — carried them 30 miles away, — as he asserts, 
for violation of the injunction, of which they had not been con- 
victed, with which they had not been charged in court, and held 
them to bail. Who held them, and for what they were held, and 
under what sort of statute or law, the answer is silent, and the fact 
does not appear. 
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With respect to the case of Mr. McLeod. He also was an of- 
ficer of the court, a member of the légal profession, counsel learned 
in the law, representing one of the divisions of sovereignty of the 
state of Wisconsin. He knew the sanctity of judgments and decrees. 
He knew that which was due to a court ; and he and the sherifï — 
officers of the law — set a bad example to the community when they 
undertook to set up their judgment against the decree of a court of 
record and to counsel, and ad vise forcible résistance to the exécu- 
tion of that. decree. He seems to hâve advised ail thèse proceed- 
ings. He joined in the pétition for a peremptory writ ; he verified 
the pétition; he boldly sets up the decree of this court, and as- 
sures the circuit court of Bayfield county that, in his judgment, 
that decree is void; and therefore he advises the sheriff, as the 
sherifï states, to make forcible résistance to that decree, and the 
latter acts thereon. I hâve no sort of question, without référence 
to the other question, whether the decree of this court of October 
I2th was erroneous— - I hâve no sort of question that hère has been 
a flagrant résistance to the decree of this court, and one that can- 
not be passed over; for, if a decree of a court is not to be binding, 
is not to be respected, is not to be obeyed, and the court does not 
enforce obédience and respect, we might as well abolish ail courts, 
adopt the théories of the anarchist, and allow every man to judge 
for himself, to decree for himself, and to exécute his own decrees. 
If we are to hâve a government of law, a government of order, if 
society is to be protected, men must learn that the decree of a 
court is not mère waste paper; that it is to be enforced; that it 
is to be obeyed and is to be enforced, if necessary, by the strong 
arm bf the government. 

With respect to thèse men who, so far as the record shows, simply 
attempted to resist the decree of this court by undertaking to annul 
its decree by applying to another court, I hâve doubted somewhat 
as to the extent of the punishment which would be adéquate. I 
hâve sought to look at their conduct leniently. I hâve considered 
they were laymen. I hâve considered that they were, in a sensé, 
interested as taxpayers, and had, perhaps, a strong interest that 
this road should be maintained. I hâve sought to consider and to 
recognize the weakness of human nature, and that they hâve al- 
lowed their feelings to rurt away with their judgment. I hâve corne 
to the conclusion, as to them, that a fine of not a large amount 
would be sufficient in the présent case. And the judgment of the 
court as to them will be that each of them — there are six of them — 
be fined» for the contempt it is found they hâve committed, in the 
sum of $250, and that each of them be imprisoned in the county 
jail of the county of Dane until stich fine be paid. 

With respect to Mr. McLeod and the sheriff, Mr. Lien, the court 
cannot déal with them upon the same basis. There has been in 
their case flagrant and unwarranted résistance to the decree of 
this court, and that by parties who knew better, whose éducation 
tatight them better, whose position demanded of them respect of 
the judgment of the court, not forcible résistance to it. It is a 
very sorry sight for a district attorney of a county, and a member 
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of the légal profession, to advise any one to forcibly resist the de- 
cree of the court. It is a very bad example to the community 
when the sheriff of the county, the executive of the law, seeks to 
take the law into his own hands, and to give défiance and forcible 
résistance to a court established by the government of the United 
States. I cannot pass over that conduct with a fine. In their case — 
the case of McLeod and the case of Lien — the judgment of the court 
will be, for the contempt which they hâve committed, and of which 
they are respectively convicted, that each of them be imprisoned in 
the county jail of the county of Dane for the period of 60 days. 

I trust that this will be the end of forcible résistance to this de- 
cree. I trust that those who recognize the situation will see to it 
that the time for forcible résistance to the law is passed, — will see 
to it that, whatever rights the state of Wisconsin may hâve, and 
whatever rights thèse parties may hâve, they are not to be obtained 
by défiance of a decree of the court. If any error has intervened 
in the proceedings of this court, there are methods in the courts 
of the land by which such error may be corrected, but it cannot 
be tolerated that there shall be forcible résistance to a decree of a 
court. 



THE ZAMPA. 

(Dtetnct Court, N. D. California. January 16, 1902.) 

No. 12,041. 

L. Collision — Sailing Vessels Meeting — Appeabances Justifying Privi- 

LEGED VESSEL IN ChANGING H Kit COURSE. 

Under the navigation rules (2G Stat 320), which require a vessel sail- 
ing closehauled on the starboard tack on meeting another closehauled 
on the port tack to keep her course, unless a departure from such rule 
is "necessary in order to avoid immédiate danger" (article 27), and make 
lt the duty of the other vessel to keep out of the way, the privileged 
vessel is justified in changing her course when in the opinion of the 
officer in command, in the exercise of good judgment and seamanship, 
a collision will otherwise be unavoidable because of the failure of the 
burdened vessel to take timely action to keep out of the way, and in 
such case she cannot be held in fault, although a collision in fact ré- 
sulta. 
?. Same— Insufficieiit Lookout. 

The ship Reliance was sailing closehauled on the starboard tack at 
night in the Pacific, when slie saw the red light of the scho ner Zampa 
off her port bow at a distance of a mile and a half. The Zampa soon 
ehowed both lights, and thereafter her green light only. When the Zampa 
was quite close, and almost directly ahead, still showing her green light, 
the officer in command of the Reliance, believing a collision otherwise 
inévitable, changed his course to prrt. Tmmediately afterward the 
Zampa changed her course to starboard, and a collision resulted. Held, 
that the Reliance was justified, under the circumstances, in changing 
her course when she did, and that the fault for the collision must be 
placed on the Zampa for failing to sooner change her own course so 
as to avoid the appearance of danger, which apparently resulted from 
her not keeping a proper lookout, and failing to see the lights of the 
Reliance untll immedlately before the collision. 

In Admiralty. Suit for collision. 
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Andros & Frank, for libelant. 

Page, McCutchen, Harding & Knight, for respondent. 

DE HAVEN, District Judge. This is an action brought by the 
owner of the British ship Reliance to recover damages on account o£ 
a collision between that vessel and tbe schooner Zampa. The col- 
lision occurred on the Pacific Océan, between the hours of g and 
10 o'clock on the night of January 26, 1900, the Zampa striking the 
Reliance abaft the forerigging, on her starboard side. There was at 
the time a fresh breeze from the southeast, and the weather was a 
little hazy. The lookout on the Reliance sighted the red light of the 
Zampa about two points off the port bow, when the vessels were per- 
haps one mile and a half apart. At this time the Reliance was sail- 
ing closehauled on the starboard tack, heading N. E. by E. J4 E., 
at a speed of between 7 and 8 knots an hour. The Zampa was sailing 
closehauled on the port tack, making a course about S. by W., and 
proceeding at a speed of between 4 and 5 knots an hour. 

The Zampa being closehauled on the port tack, it was her duty, 
under the provisions of article 17 of the act of August 19, 1890 
(26 Stat. 320), to keep out of the way of the Reliance, and it was the 
duty of the latter to keep her course (article 21, Id.), unless there 
were spécial circumstances which made a departure from this rule 
"necessary in order to avoid immédiate danger," as provided in 
article 27 of the same statute. It appears from the évidence that 
just prior to the collision the helm of the Zampa was put hard to 
port, and she had fallen ofï one-half point, and that of the Reliance 
was put hard to starboard, and she had swung around rive points 
from the course on which she was sailing at the time the red light 
of the Zampa was first observed by her. It is claimed by the libelant 
that the Zampa did not keep out of the way, as required by article 
17 of the act of August 19, 1890 (26 Stat. 320), but approached so 
near to the course of the Reliance that there was danger of an immé- 
diate collision, and that the Reliance in attempting to avoid such col- 
lision was justified in changing her course. The burden of estab- 
lishing this alleged justification for the departure from her course is 
upon the Reliance. The Chesapeake, 5 Blatchf. 411, Fed. Cas. No. 
2,643 J The Corsica, 9 Wall. 633, 19 L. Ed. 804. "When a change of 
course is admitted or established on the part of a vessel which is 
under obligations to keep her course, as against another vessel which 
is bound to avoid the former vessel, a very close scrutiny of the con- 
duct of the former is necessary." The General U. S. Grant, 6 Ben. 
465, Fed. Cas. No. 5,320. But, while this is so, there can be no 
doubt that when the vessel bound to give way does not do so in time, 
and as a resuit there is immédiate danger of collision, the other may 
change her course for the purpose of avoiding the apprehended col- 
lision, The Catharine and Martha, Fed. Cas. No. 2,512; The Richard 
R. Higgins, 1 Low. 290, Fed. Cas. No. 11,768; Waldorf v. The New 
York, 1 Flip. 49, Fed. Cas. No. 17,057. There is but little difnculty 
in ascertaining the controlling facts in this case. The testimony of 
Lioyle, second officer of the Reliance, and who was officer of the 
deck at the time of the collision, is, in substance, that the red light 
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of the Zampa was first observed two points off the port bow of the 
Reliance, when the vessels were, in his judgment, one mile and a half 
apart. This light was kept in view by him for a short time, when the 
Zampa showed both her red and green lights, and immediately there- 
after her red light was shut out, and only her green light could be 
seen. The Reliance kept her course until the green light, steadily 
drawing nearer, was a quarter of a point on her port bow, when, in 
the judgment of the witness, a collision was imminent, and for the 
purpose of avoiding it he directed the helm of the Reliance to be put 
to starboard, which was done, and she had swung off five points 
when the collision occurred. The testimony of this witness was 
corroborated by others of the crew of the Reliance. It furnishes a 
reasonable explanation of the action of that vessel in changing her 
course, and must, in my opinion, be accepted as true. Indeed, as to 
the important fact that the Reliance changed her course just before 
the collision, it is supported by the évidence given upon the part of 
the Zampa to the effect that the red light of the Reliance was first 
observed about one point off the port bow of the Zampa ; that imme- 
diately thereafter both her green and red lights came into view; 
that next her green light only was seen, and then the collision took 
place ; and as to the time which intervened between first seeing the 
red light of the Reliance and the collision the mate of the Zampa 
testified that when that light was sighted he at once gave orders to 
keep the Zampa off, and between this time and the collision the 
Zampa only changed her course about one-half point. This évi- 
dence shows conclusively that the events described by it were crowd- 
ed into a very short space of time before the collision, and makes it 
reasonably certain, not only that the Reliance changed her course at 
the last moment, but also shows that she was not observed by the 
Zampa until at or about the time she changed her course, because 
the history of the transaction, so far as the Zampa is concerned, is 
confmed to the short space of time intervening between the order to 
keep her ofï and the collision, and it is apparent that it was during 
this time the Reliance changed her course. Upon the finding that 
the facts are as testified to by Doyle, the second ofïïcer of the Re- 
liance, that vessel was not in fault in changing her course, provided 
that ofïicer exercised a reasonable judgment as to the necessity for 
such maneuver, in view of the conditions as then presented to him. 
It is urged on behalf of the Zampa that if the Reliance had kept her 
course there would hâve been no collision, and from this it is argued 
that no blâme can attach to the Zampa. Whether, if the Reliance 
had continued on her course, the collision would hâve been avoided 
by the subséquent action of the Zampa, need not be determined. 
The question hère is whether, at the time the Reliance changed her 
course, the ofïïcer in command was justified in believing that the 
Zampa was about to fail in her duty to keep off, and that there was 
immédiate danger of collision, unless her course was changed. She 
had a right to départ from her course if necessary in order to avoid 
immédiate danger, and, having this right, it must follow that, if the 
officer in command exercised a reasonable judgment in view of ail 
the conditions then présent, the action taken by him in changing 
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the course of the Reliance cannot be attributed to her as Si Fault. 
This gênerai principle, stated in différent language, has often been 
announced. Thus : "When the vessel that has the burden of avoid- 
ing the danger has corne so near that, to a reasonable, firm, and skill- 
ful navigator, it appears that the collision is unavoidable, it shall be 
taken to hâve been so." The Richard R. Higgins, i Low. 290, Fed. 
Cas. No. 11,768. And the suprême court said in the case of The 
New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126: 

"But the fact that a steamer is entitled to hold her course does not excuse 
her from inattention to signais, from answering where an answer is required, 
or from adopting such precauti ns as may be necessary to prevent a colli- 
sion, in case there be a distinct Indication that the obligated steamer is about 
to fail in her duty." 

Again, in the case of The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 
40 L. Ed. 771, the same court said: 

"The welght of English, and, perhaps, of American, authorities is to the 
effect that, if the master of the preferred steamer has any reason to believe 
that the other will not take measures to keep out of her way, he may treat 
this as a 'spécial circumstance,' under rule 24, 'rendering a departure' from 
the rules 'necessary to avoid immédiate danger.' " 

The question, then, is this: Did the officer in charge of the Re- 
liance hâve reason to believe that the Zampa would not keep off, 
and that in order to avoid a threatened collision it was necessary to 
change the course of his vessel? Or, stated in another form: Was 
the situation such that a compétent master on board the Reliance, 
exercising reasonable care and judgment, would hâve concluded that 
the vessels were in such proximity that in order to avoid collision it 
was necessary to change her course at the time it was done? Upon 
this point, Doyle, the officer in charge of the Reliance, in referring 
to the time when he gave orders to change heT course, said: "At 
this time I allowed I was just near enough to the schooner to avoid 
collision. If I had not done what I did, I would hâve run her down." 
And in this he was corroborated by the third mate and by a seaman 
who was on watch. There is no évidence in the case which would 
warrant the court in finding that the judgment thus formed by the 
officer in command of the Reliance was unreasonable, or that the 
same conclusion would not hâve been reached by any skillful navi- 
gator placed in the same situation. Putting aside, as not entitled to 
any great weight, the estimâtes of the various witnesses as to time, it 
is clear that, when the course of the Reliance was changed, the vessels 
were very near to each other, — much nearer than they ought to hâve 
been permitted to come when the weather was such that each should 
hâve been seen by the other for the distance of at least one mile and a 
half. 

Upon this state of facts, the collision must be attributed to the 
fault of the Zampa in holding on to her course too long. It is prob- 
able that her action in this respect was due to the fact that the Re- 
liance was not seen by her as soon as she should hâve been; but, 
whatever may hâve been the reason, it is perfectly clear there was 
no attempt to keep her off until immediately before the collision, 
and until after the helm of the Reliance had been put to starboard. 
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This was too late. The real fault, therefore, and that which fixes the 
liability for the collision upon the Zampa, was her failure to keep off ; 
thus bringing on the situation which justified the orïïcer in charge of 
the Reliance in believing that there was immédiate danger of collision 
unless the course of his ship was changed. 

There will be a decree in favor of the libelant for the damages sus- 
tained by him and costs, and the case will be referred to United 
States Commissioner Morse to ascertain and report the amount of 
such damages. 



In re OHAPPELL. 

(District Court, B. D. Virginia. December 31, 1901.) 

1. Bankruptcy — Payments within Fouk Months— Insolvency— Presumptioh 

— BORDEN OF PliOOF. 

Where the trustée of one who was adjudged bankrupt on his volun- 
tary pétition files a pétition alleging that certain partial payments to 
creditors, made within four months of flling the bankrupt's pétition, 
were made while he was insolvent, and praying that sueh creditors be 
required to return such preferential payments bef re being permitted 
to receive dividends on their claims, and the creditors answer that the 
bankrupt was not insolvent at the times such payments were made, 
no presumption arises from the adjudication in bankruptcy that the 
bankrupt was insolvent for four months, or any period, before his péti- 
tion was flled, and hence it is incumbent on the trustée to prove the 
Insolvency. 
3, Same — Amount of Property— Sufficient to Pay Debts— Evidence. 

A merchant, seven months before flling his pétition in bankruptcy, 
sent a creditor a postdated cheek and a note for the balance of his 
debt, and afterwards renewed the note, payîng It a little less thaï) four 
months before the pétition was flled. Helê, that such acts, while show- 
lng that he was not in possession of ready money to meet this par- 
ticular debt, were not évidence that he was insolvent, within the mean- 
ing of Bankr. Act, § 1, subd. 15, providing that a person shall be deem- 
ed insolvent whenever the aggregate of his property, exclusive of any 
which he may hâve fraudulently concealed or conveyed, shall not, at 
a fair valuation, be sufficient in amount to pay his debts. 

& SAME— SCHEDULES — A8SETS IN BxCESS OF DEBTS. 

The schedules of a voluntary bankrupt prepared and flled with his 
pétition as required by Bankr. Act, $ 7, subd. 8, showed the value 
of his assets, as estimated by him, to be largely in excess of his debts. 
Subsequently additional claims were tiled, which increased the indebt- 
edness to nearly the estimated value of the assets, and sufficient was 
not realized out of the assets to pay the debts in full. During the 
four months prlor to filing his pétition, the amount and value of assets 
and amounts of his debts had remained relatively about the same. 
Eelà, that he was not insolvent at the times of making certain part 
payments to his creditors during such four months. 

In Bankruptcy. 

The following is the report of George S. Bernard, Référée : 
The undersigned référée respectfully reports to your honor that after the 
suprême court of the United States rendered its décision in the case of 
Pirie v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, touching 
préférences, and there was no longer reason for deferring the considération 
of the matter of controversy between R. D. Gilliam, the trustée represent- 
Ing the gênerai creditors of the bankrupt, and the nineteen several creditors 
who were alleged in the pétition flled by the trustée to hâve received from 
the bankrupt, in part payment of their respective claims, sundry sums of 
113 P.— 35 
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money as préférences, within the meaning of the bankruptcy act, and who 
said trustée prayed might be reqnired to surrender sald préférences before 
being permitted to receive their dividends from tbe bankrupt's estate, the 
référée, on the 26th day of June, 1901, made an order directing that said 
nineteen creditors appear before him at a time and place in the order ruen- 
tioned, to show cause, if any they could, why the prayer of said pétition 
should not be granted. A copy of this order, and of the extract from said 
pétition served upon said nineteen creditors, marked "O," is flled with this 
report, from which it will be seen that thèse creditors had proved claiina 
aggregating the sum of $3,938.42, and at différent dates from July 13 to 
November 1, 1900, received sundry paynients, aggregating the sum of 
$2,914.42. Upon inspection of the record in this cause, it will be seen that 
the dividends of thèse creditors, aggregating fifty-five and one-third (55%) 
per centum of thelr said claims so proved, are held to await the décision 
of the questions raised by said pétition, except the parts of said dividends 
which in the cases of six creditors exceed the amounts so received. With 
a few exceptions, not necessary to be mentioned, ail of thèse creditors flled 
answers to the trustee's pétition, In each of winch the respondent or re- 
spondents gave as a reason why the prayer of the pétition should not be 
granted that the bankrupt was not lnsolvent at the time he made the al- 
leged payment or payments. Other reasons vvere also given in said answers, 
not necessary to be stated, under the view taken of this case. 

At the hearing of the issues joined between the parties, the creditors 
to whoin said payments weré made contended that on the trustée rested 
the burden of proving the insolvency of the bankrupt at the time he made 
them. The trustée, on the other hand, contended that, as the bankruptcy 
act fixes four months preceding the filing of a pétition for or against a 
bankrupt as the period, ail préférences given within which are voidable by 
the trustée, this raises the presumption of insolvency during that period, 
and that creditors receiving such préférences must accordingly show that 
the bankrupt was solvent at the time the préférences were given. 

Under a well-settled rule of pleading, in légal proceedings of ail kinds, 
a party making an allégation of a fact necessary to sustain his case must 
prove the truth of the allégation; and this rule, in the absence of any stat- 
utory provision affecting it, governs the allégations made in the trustee's 
pétition. He must prove that the bankrupt was lnsolvent when he made 
the paynients in the pétition alleged. Is hls contention that there is a 
presumption of insolvency within the four months preceding the filing of 
the pétition by or against the bankrupt correct? Clearly, in the case under 
considération, — that of an adjudication on a pétition flled by, and not 
against, the bankrupt,— there is no such presumption. In an involuntary 
proceeding, wherein the allégation is that at a certain date the défendant, 
"while inslvent," did some one of the acts declared by subdivisions 2 and 
S of section 8 of the bankruptcy act to be acts of bankruptcy, the adjudica- 
tion would, of course, show insolvency at such date, — insolvency being one 
of the issues; but as was held in the case of George M. West Co. v. Lea, 
174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098, an adjudication, when the 
alleged act of bankruptcy was one of the acts declared by subdivisions 4 
and 5 of said section 3 to be acts of bankruptcy, — as, for instance, the mak- 
ing of a gênerai assignment for the benefit of creditors,— does not establish 
insolvency, insolvency in such case not being an issue. This is apparent 
upon examination of the opinion of the court in the case referred to. Mr. 
Justice White, delivering the opinion, having quoted paragraph "a" of sec- 
tion 3 of the act, says: "It is patent on the face of this paragraph that it is 
divided into flve différent headings, which are designated numerlcally from 
1 to 5. Now, the acts of bankruptcy embraced in divisions numbered 2 and 
3 clearly çontemplate not only the commission of the acts provided against, 
but also cause the insolvency of the debtor to be an essential concomitant 
On the contrary, as to the acts embraced in enumerations 1, 4, and 5, 
there is no express requlrement that the acts should hâve been comrnltted 
while lnsolvent. Considering alone the text of paragraph 'a,' it resuits that 
the nonexistence of insolvency at the time of the filing of a pétition for 
adjudication In involuntary bankruptcy, because of the acts enumerated in 
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1, 4, or 5, whlch embrace the making of a deed of gênerai assignaient, does 
not constitute a défense to the pétition, unless provision to that effect 
be elsewhere found in the statute. ïhis last considération we shall here- 
after notice." Justice White, in a subséquent paragraph of this opinion, re- 
ferring to paragraph "c" of section 3, winch provides that "it shall be a 
complète défense to any proceedings In bankruptcy instituted under the flrst 
subdivision of thls section to allège and prove that the party proceeded 
against was not insolvent as defined In this act at the tinie of the flling of 
the pétition against him, and if solvency at such date 1s proved by the 
alleged bankrupt the proceedings shall be dlsmissed, and under said sub- 
division one the burden of provins solvency shall be on the alleged bank- 
rupt," says: "We are concerned only with the meaning of the words as 
used in the law we are interpreting. Now, the context inakes it plain that 
the words relied on were only intended to relate to the flrst numerical sub- 
division of paragraph 'a.' " From what was said by the court in this well- 
considered case, It appears that an adjudication in an involuntary proceed- 
ing is only évidence of insolvency In certain cases and at certain dates, 
and not of insolvency In ail cases. Of what is évidence in a case of volun- 
tary bankruptcy, Mr. Collier, in hls work, Coll. on Bankr. (3d Ed.) p. 46, says: 
"Any person owing debts, as defined in section 1 (11), may file a voluntary 
pétition. The présent act does not in express ternis requlre that the person 
shall be Insoivent, or unable to pay ail his debts in full, as did the act of 
1867; and there seems to be no reason why, if a solvent person cares to 
hâve his property distributed among his creditors In bankruptcy, he should 
not be allowed to do so. It will not be necessary to allège insolvency in 
the pétition, nor to prove It, to procure an adjudication." If this careful 
text writer is correct — and he appears to be — in his stateinent that a 
solvent person may be adjudged a voluntary bankrupt, the adjudication, 
so far from creating, as contended by the trustée, a presumptlon that the 
bankrupt was insolvent during a period of four months before the filing 
of his pétition, does not even show that he was insolvent at the date of 
the flling of the pétition. It is true that the bankrupt in his pétition al- 
leged that he owed debts which he was unable to pay In full; but, as Mr. 
Collier says, this was an allégation neither necessary to be made nor neces- 
sary to be proved. Let us, however, for argument's sake, assume that the 
adjudication established the fact of insolvency on the 8th of November,— 
the date of the filing of the bankrupt's pétition and of the adjudication. 
This fact alone, whilst consistent with, did not show, insolvency at a pre- 
vious date. In the case of In re Rome Planing Mill (D. C.) 96 Fed. 812,— 
a proceeding In involuntary bankruptcy, wherein the pétition was flled on 
the 8th day of November, 189S, and the controversy was whether or not 
certain judgments against the bankrupt corporation obtained on the t7th 
day of October, 1898, were suffered or permitted by the debtor "while in- 
solvent,"— District Judge Coxe, of the Northern district of New York, said: 
"As before stated, it is necessary for the petitioners to prove the judgments, 
the levy, the sale, and the insolvency on October 17, 1898, the date of the 
judgments. The référée flnds ail of thèse facts except the insolvency. The 
finding that the company was insolvent November lst does not meet the 
requirements of the statute. The company might hâve been solvent on 
October 17th, and hopelessly Insolvent two weeks later." The bankrupt, 
Jno. A. Chappell, might bave been Insolvent on the 8th of November, 1900, 
the day on whlch he filed hls pétition and was adjudged a bankrupt, and 
yet solvent during the period of time from Jnly 13 to November 1, 1900, 
covering the several payments In the trustee's pétition mentioned. The 
simple fact that he was adjudged a bankrupt proves nothlng beyond In- 
solvency at the date of the filing of the pétition, lf it proves this. 

If, then, there is no presumption of insolvency at any date previous to 
the flling of the bankrupt's pétition arising from the adjudication,— a propo- 
sition which seems clear ,— was there any fact produced in évidence to show 
such insolvency? Let us now consider this question: From two letters of 
the bankrupt written to the creditors Jonas Bros., and flled with their 
answer to the trustee's pétition, It appears that on the 4th of April, 1900, 
the bankrupt, being Indebted to said creditors, sent to them a check for a 
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part of his Indebtedness, and a note for the residue, wlth the request that 
the check, which he dated April 20th, be held until that date. When the 
note fell due, on the 21st of June, he paid it but drew on his said créditera 
for $100 wlth which to make the payment, at the same tiine sending theni 
a note for that sum, payable 30 days after date, which note he paid at its 
maturlty; this being the $100 alleged by the trustée to hâve been paid 
July 23, 1901, as a préférence. This transaction, the trustée contends, 1s 
évidence tendlng to show the bankrupt's Insolvency. It shows that the 
bankrupt was not in possession of sutticient ready money to meet this par- 
ticular debt at the time when it first became due, and accordingly asked 
for an extension of crédit upon it; but it is far from showing that at the 
time he paid his note for $100, that matured on or about July 23, 1900, he 
was Insolvent withln the meaning of the bankruptey act, subdivision 15 of 
section 1 of which provides that "a person shall be deemed insolvent wfthln 
the provisions of this act whenever the aggregate of his property, exclusive 
of any property which he may hâve conveyed, transferred, conçealed or re- 
moved, wlth intent to defraud, hinder or delay his créditera, shall not, at a 
fair valuatlon, be sufficient in amount to pay his debts." In the case of 
Duncan v. Landls, 106 Fed. 839, 45 O. C. A. 6«5, Circuit Judge Gray, de- 
livering the opinion of the circuit court of appeals, Third circuit, referring 
to and criticising a charge of the lower court, says: "We thlnk the learned 
Judge of the court below, in thus charging, gave the jury an erroneous im- 
pression as to how a fair valuation of the property of the debtor was to be 
arrived at We think that the présent market value of the property in 
question wruld be a fair valuatlon of the same, but there is nothing in this 
section of the act that market value should be ascertained by what a pur- 
chaser would give who desired to take advantage of the necessities and em- 
barrassments of the owner, in order to procure the same at a price less 
than its real or market value. We think the words above quoted from 
the charge of the court below, which we hâve italicised, hâve no place 
In an explanation of what is the criterion of a fair valuation." Taking as 
a guide the statutory définition of "insolvency" as interpreted in this judicial 
décision, we find nothing in the record to show that Jno. A. Chappell was 
insolvent at any time during the period from July 13 to November 1, 1900, 
during which time he appears to hâve conducted In the ordinary way his 
business as a retail dry goods merchant, replenishing his stock from time 
to time, and keeping it in quantlty and value about the same relatively to 
the aggregate amount of his debts as at the date of the filing of his péti- 
tion. In the schedules flled with the pétition on the 8th day of November, 
1900, which he prepared and made oath to as required by subdivision 8 
of section 7 of the bankruptey act, providing that the schedules so prepared 
and sworn to must show "the amount and kind of his property. the location 
thereof, its money value, and a Hst of hls creditors, showing their rési- 
dences, if known, if unknown, that fact to be stated, the amount due eaeh 
of them, • • *" the bankrupt valued his total property at $14,200, of 
which he valued his stock of goods at $11,500, the debts due hlni on open 
uccount at $2,500, and hls property claimed as exempt at $200. His total 
debts and liabilities he scheduled as aggregating the sum of $10,<>S4.50. 
Thèse statements, made under his oath and in conformity to law, show the 
bankrupt's opinion of the value of his assets, and his estimate of the aggre- 
gate amount of his debts. Whilst he stated in hls pétition that he owed 
debts which ne was "unable to pay in full," the facts stated in the sched- 
ules — facts which the statute required him to state — show that he was not 
Insolvent, withln its meaning. It is true that the record shows that the 
aggregate debts proven amount to the sum of $12,887.70, wliilst the total 
money realized from the bankrupt's estate amounts only to the sum of 
$8,025, with additional assets, according to the statement of the trustée, 
of the value of probably less than the sum of $200, yet to be administered; 
but It Is also true that in the inventory of the bankrupt's stock of goods 
and store fixtures made and returned by the receiver shortly after the ad- 
judication, this portion of his property was valued at the sum of $14,391.32, 
—a sum exceeding by more than a thousand dollars the aggregate Indebted- 
ness so proven. 
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tVIth ail thèse facts before htm, the référée flnds no difflculty in reaching 
the conclusion that the bankrupt was not Insolvent when he made the 
several payments to the nineteen creditors In the trustee's pétition men- 
tloned, and that the dlvidends of thèse creditors should now be pald to 
them. He accordingly submits herewith, marked "Decree," a draft of a 
decree so providing, to be entered by the court if your honor concurs in this 
opinion. 

AU of whlch is very respectfully submitted. 

Wm. B. Mcllwaine, for trustée. 

Wm. & Henry Flegenheimer, Wm. R. McKanney, Hamilton & 
Mann, Davis & Davis, Bartlett Roper, Jr., Williams T. Davis, George 
Mason, and Thos. G. Watkins, for opposing creditors. 

WADDILL, District Judge. The foregoing report of the réf- 
érée is approved and adopted as the opinion of the court, and a de- 
cree of distribution may be entered in accordance therewith. 



WORRALL v. DAVIS COAL & COKE CO. et al. 
(District Court, S. D. New York. January 21, 1902.) 

i. Evidence— Documents— Ship's Log Book. 

It is doubtful if the mère inspection of a ship's log book by the 
adverse party against whom it is produeed and sought to be used ren- 
ders it compétent évidence for the party who made lt 

9. Shtfping— Construction op Ceiahtku— Dutt op Vessel to Provide against 
Damage fkom Usual Method np Loading. 

The owner chartered a steamship, by a tlme charter, to be employed 
In carrying lawful merchandise, for wliich she was warranted in every 
way fitted. ïhe owner agreed to maintain her in a tuoroughly effi- 
cient condition during the service, and it was stipulated that the hire 
should cease during time lost by reason of her becoming unflt, if ex- 
ceeding 24 hours. The charterer subchartered her, and she was again 
subchartered for two voyages to carry cargoes of iron ore from Cuba 
to an American port. In the loading of the first cargo she received 
Borne slight injury, particularly to her hatch coamings and their appur- 
tenances, and in loading the second time more serious injury, which 
rendered her unseaworthy, and made it necessary to make repairs after 
her discharge, which occupied flve days. The owner brought suit 
against the charterer to recover charter hire during sucb five days, and 
the cost of the repairs, and by pétition of respondent the subcharterers 
were both brought in. It appeared that the ore was loaded in the 
usual manner, by means of chutes, and that the injuries received, be- 
yond those which were to be expected from the character of the cargo, 
which was necessarily hard on ships, resulted from the fact that the 
ship was not constructed in the best manner to receive such cargo, and 
that the master failed to take such measures as he might bave done, 
and as were customary, to protect the deck and hatchways. Bêlé, that 
the subcharterers were protected from liability for injuries due to such 
causes by the subcharters, which warranted the ship to be in every 
way fitted for that particular service; that the original charterer was 
also protected, the service being a lawful one, in which he was author- 
Ized by the charter to engage the vessel, and the ordinary risks from 
which were assumed by the owner, and hence lt was not llable either 
for the cost of the repairs, or for charter hire during the tlme they 
were being made. 

In Admiralty. Suit to recover charter hire and for damages to 
vessel. 
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Convers & Kirlin, for libelant. 

Wing, Putnam & Burlingham, for Davis Coal & Coke Co. 
Butler, Notman, Joline & Mynderse, for the United States Ship- 
ping Co. and the Spanish-American Iron Co. 

ADAMS, District Judge. The libel was filed herein to recover 
against the Davis Coal & Coke Company a balance of hire of the 
steamer, amounting to $1,043.96, under a charter party dated at 
New York the 28th day of June, 1900, between the owners of the 
steamer and the Davis Coal & Coke Company, called hereinafter, 
for convenience, the "Davis Company," and for the cost of certain 
repairs to the steamer, amounting to $770.37, alleged to hâve been 
rendered necessary by the manner in which she was employed. The 
Davis Company brought in the other respondents by pétition. 

The material: parts of the charter party are as follows: 
"Witnesseth, that the said owners agrée to let, and the said charterers 
agrée to hire, the said steamshlp, froni the tlme of delivery, for about (3) 
three calendar months. Steamer to be placed at the disposai of the charterers 
at Baltimore, Md., * • * and being, on her delivery, ready to recelve 
cargo, and tight, staunch, strong, and in every way fitted for the service, 
* * » to be employed in carrying lawful merchandise, includlng petro- 
leum or its products, in cases, within the following limits: Any safe port in 
United States, West Iudies, Mexico, and/ or Oarribbean Sea, as the charterers 
or their agents shall direct, — on the following conditions: (1) That the 
owner shall * * * maintain hêr in a thor^ ughly efficient state in hull 
and machinery for and during the service. * * • (4) That the charterers 
shall pay for the use and hire of the said vessel (£1.200) twelve hundred 
and sixty pounds British sterling per calendar month, commencing on and 
from the day of her delivery as àforesaid, and at and after the same rate 
for any part of a month; hire to continue until her delivery in like good 
order and condition to the owners (unless lost) at a port in the United 
States north of Hatteras. * * * (7) That the cargo or cargoes to be 
laden »nd/ r discharged in any dock or at any wharf or place that the char- 
terers or their agents inay direct, provided the steamer can always safely lie 
afloat at any tlme of tide. * * * (9) That the captain shall prosecute hls 
voyages wlth the utinost dispatch, and shall render ail customary assistance 
with ship's crew and boats. That the captain (although appointed by the 
owners) shall be under the orders and direction of the charterers as regards 
employment, agency, or other arrangements; and the charterers hereby 
agrée to lndemnify the owners from ail conséquences or liabilities that 
may arise from the captain signing bllls bf lading, or otherwise complying 
with the same. (10) That if the charterers shall hâve reason to be dis- 
satisfled wlth the conduct of the captalri, officers, or engineers, the owners 
shall, on recelving particulars of the complaint, lnvestigate the same, and, 
if necessary, makea change in the appointments. » * * (12) That the 
master shall be furnished from time to time with ail requlsite Instructions 
and sailing directions. * * ♦ (16) That in the event of loss of time 
from deflciency of men or stores, breakdown of machinery, stranding, or 
damage preventing the working of the vessel for more than twenty-four 
consécutive working bours, the payment of hire shall cease until she be 
again in an efficient state to résume her service. • » » (23) That the 
owners are tn provide ropes, f ails, slings, and blocks necessary to handle 
ordinary cargo up to two tons (of 2,240 lbs. each) in weight; also lanterns 
for night wOrk. Charterers to provide necessary dunnage and shipping 
boards, but owners to allow them the use of the dunnage and shipping 
boards already on board the steamer." 

The material parts of the libel are as follows: 

"Third. Under and pursuant to the terms of this charter party the said 
eteamship Acanthus was delivered to and taken over by the charterer at 
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Baltimore on the 9th day of July, 1900, and entered upon the performance 
of the said charter party; being at the tlme classed 100 Al at Brltish 
Lloyd's, and tight, staunch, and strong, and in every way fitted for the 
service. During the life of the said charter party, and pursuant to orders 
received from the said charterer, she proceeded to Daiquirl, Cuba, where 
she arrived on August 11, 1900, and there loaded a cargo of lron ore from 
the Spanish-American lron Company, to whom as the libelant ls infonned 
and believes the said steamer had been subchartered by the respondent. 
Solely by reason of the careless, reckless, and négligent manner in which 
the said cargo was put aboard by the said Spanish-American lron Company, 
notwithstanding the protests of the master, and without fault on the par»; 
of the stearuship or her officers, the said steamship Acanthus sustained some 
damage, particularly to her hatch coamings and their appurtenances. Sub- 
sequently, and during the life of the said charter party, and upon the orders 
of the said charterer, the said steamship Acanthus proceeded a second time 
to Daiquiri, Cuba, arriving there on September 25, 1900, and received a 
cargo of iron ore from the Spanish-American lron Company, to whom, as 
the libelant is lnformed and believes, the said steamer had agaln been 
subchartered by the respondent Solely by reason of the careless, reckless, 
and négligent manner in which the said cargo was loaded by the said Com- 
pany, notwithstanding the protests of the master, and without fault on the 
part of the steamship or her officers, the said steamship Acanthus sustained 
considérable further damage to the decks, coamings, and other parts of her 
structure. 

"Fourth. The said steamship Acanthus duly proceeded to the port of 
Baltimore, to which she had been ordered with the said cargo so loaded, 
and on the discharge of the said cargo a survey was held upon the said 
vessel; and the master was lnformed by Lloyd's surveyor that said steam- 
ship Acanthus was unseaworthy, beeause of the aforesald damages, and 
would not be allowed to leave port unless repairs were made to the 
portions of the vessel damaged as above set forth. That accordingly the 
said repairs were immediately begun, on the 5th day of October, 1900, and 
were concluded on the lOth day of October, 1900. That the cost of such 
repairs had been the sum of $750, and the cost of such survey $20.37, mak- 
ing in ail $770.37, no part of which has been paid by the respondent, al- 
though due demand therefor has been made. 

"Fifth. The said steamship Acanthus was redelivered to the owners In 
New York on the 19th day of December, 1900, but the respondent has wlth- 
held and deducted from the charter hire the sum of £215.6.0., or, in money 
of the United States, $1,043.96, as and for the time occupied in repairing the 
damage above set forth, and has refused to pay the same, although due 
demand therefor has been made. 

"Sixth. The cost of such repairs and the charter hire for the tlme so 
withheld are a charge upon the resp ndents, and not upon the owners of 
the vessel, according to the terms of the charter party hereinbefore set 
forth, providing that the hire of the said vessel was to continue until her 
delivery to the owners in the like good order and condition In which she 
had entered on the performance of the charter party." 

The respondent the Davis Company excepted to the libel, and 

answered (the immaterial parts being omitted) as follows: 

"(1) Beeause it states no cause of action against the respondent, Inas- 
much as, under the terms of the charter party exhibited In this case, no 
hire was due during the time tbat the steamship Acanthus was unsea- 
worthy, and while not in an efficient state to résume her service; and, 
further, that the alleged damage sustained by said steamer that made her 
unseaworthy is set forth to hâve been by the careless, reckless, and négli- 
gent manner in which the cargo was put aboard by the Spanish-American 
lron Company (article 3), for whose actions this respondent is In no wise 
responsible. 

"(2) In that lt does not appear that on the 19th day of December, 1900, 
when the steamship Acanthus was redelivered to the owners in New ïork 
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(article 5), the steamshlp was not in the like good order and condition as 
when originally chartered to the respondent 

"(3) That under clause 16 of the charter party, providing for 'damage 
preventing the working of the vessel for more than 24 consécutive working 
hours, the payment of hire shall cease until she be again in an efficient 
state to résume her service,' the respondent was entitled to withhold and 
deduct from the charter hire the sum of £215. 5s. ($1,043.96) as and for the 
tïme thus agreed to be off hire, and that no claini therefor can be made on 
this respondent under the ternis of said contract. 

"Withcut waiving the foregoing exceptions, but inststing upon ail and 
every thereof, this respondent makes answer unto said libel as follows: 
• * • 

"Third. This respondent also admits that, on or about the 9th of July 
last, the said steamship entered upon the performance of said charter party, 
and was accepted by the charterer, by whom she was subchartered to the 
United States Shipping Company, a corporation of New Jersey, by whom 
said vessel was again let unto the Spanish-American Iron Company,— the 
same corporation named in the third article of the libel. This respondent 
further admits that it has now Just learned, by the perusal of the libel 
herein, that on or about the llth of August, 19O0, while the Acanthus was 
loading a cargo of iron ore from said Spanish-American Iron Company, she 
received some damage, either through the manner in which the said cargo 
was taken on board, or from the unfltness and weakness of her hateh 
coamlngs to receive iron ore, but that no intimation thereof was ever given 
to this respondent, except by the filing of the libel herein. Further answer- 
ing, this respondent admits that it did receive notice that on the second trip 
to Daiquiri the master did claim that his vessel had received certain dam- 
age in and about the hatches in the loading of said cargo, but as to the 
facts thereof this respondent has no knowledge, having no représentative 
at Daiquiri, and having had no control over the said vessel, or over the 
parties then engaged in loading cargo on board thereof. 

"Fourth. This respondent admits that the steamship arrived at Balti- 
more, and that on the discharge of her cargo it was notifled that Lloyd's sur- 
veyor had pronounced the Acanthus unseaworthy because of the state of 
her hatches, and the coamings thereof, and would not allow her to leave 
port until they could be made efficient so as to carry gênerai cargo. This 
respondent also admits that repairs were being made from the 5th to the 
lOth of October, 1900. This respondent has no knowledge as to the cost 
of such repairs, and It allèges that the same hâve been formally demanded 
from It, although such claim was presented to the respondent to be passed 
over to the Spanish-American Iron Company. 

"Fifth. This respondent admits that the said steamship was redelivered 
to the owners in New York on or about the 19th of December, 1900; that 
it has not paid the charter hire during the time that the vessel was repair- 
ing and was off hire under the charter party." 

The respondent the Davis Company also filed a pétition, the ma- 
terial parts of which are as follows : 

"Second. On the afternoon of December 24, 1900, the New York agent 
of this petitioner was served with process of this honorable court, citing 
lt to appear on January lst next, and answer unto a libel against this re- 
spondent filed by the above-named John P. "Worrall, as master of the steam- 
ship Acanthus, for $770.37, costs of repairs made to said vessel, together 
with £215. 5s. Od., or, in United States money, $1,043.96, as hire for the 
time occupied in repairing such damage. The petitioner is sned as char- 
terer of said vessel, under a time charter annexed to said libel. bearing 
date the 28th day of June, 1900. 

"Third. In said libel it is alleged (article 3): "During the life of the said 
charter party, and pursuant to orders received from the said charter, she 
proeeeded to Daiquiri, Cuba, where she arrived en August 11, 1900, and 
there loaded a cargo of iron ore from the Spanish-American Iron Company, 
to whom as libelant is Informed and believes tue said steamer had been 
subchartered by the respondent. Solely by reason of the careless, reckless, 
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and négligent manner In which the sald cargo was put aboard by the sald 
Spanish-American Iron Company, notwlthstanding the protests of the mas- 
ter, and wlthout fault on the part of the steamship or her officers, the sald 
steamship Acanthus sustained some damage, particularly to her hatch 
coamings and their appurtenances. Subsequently, and during the life of 
the said charter party, and upon the orders of the said charterer, the said 
steamship Acanthus proceeded a second time to Daiquiri, Cuba,— arriving 
there on September 25, 1900, — and received a cargo of iron ore froin the 
Spanish-American Iron Company, to whom, as the libelant is informed and 
believes, the said steamer had again been subchartered by the respondent 
Solely by reason of the careless, reckless, and négligent manner in which 
the said cargo was loaded by the said company, notwlthstanding the pro- 
tests of the master, and without fault on the part of the steamship or her 
officers, said steamship Acanthus sustained considérable further damage to 
the decks, coamings, and other parts of her structure.' 

"Fourth. It is also in said libel alleged that by reason of such damage 
the said steamship was pronounced unseaworthy, and the repairs to the 
same were made in Baltimore from the 5th of October, 1900, to and includ- 
ing the lOta of October, 1900, and that the cost of the same was the sum 
of $770.37. Under the terms of the charter party to this respondent, copy 
of which is annexed to the libel, it was provided (clause 16) 'that in the 
event of loss of time from deficiency of men or stores, breakdown of ma- 
chinery, stranding, or damage preventing the working of the vessel for 
more than twenty-four consécutive working hours, the payment of hire 
shall cease until she be again in an efficient state to résume her service,' 
and that accordingly the respondent did withhold and deduct from the 
charter hire of the vessel the sum of £215. 5s. Od. during the time of such 
repairs, and until the said steamship had been made seaworthy and fit to 
résume her service. 

"Fifth. This respondent had no direct privlty or knowledge in regard to 
the loading of said steamship at Daiquiri upon the times mentioned in the 
libel, and is unahle to admit or deny the same. On both of said times the 
respondent had subchartered the said steamship unto the United States 
Shipping Company, a corporation of New Jersey, by whom the Acanthus 
had been again subchartered to the Spanish-American Iron Company, — the 
same corporation named In said libel,— who had sole charge of the loading 
and dispatch of the steamer Acanthus at Daiquiri on both occasions men- 
tioned in the libel. 

"Sixth. Upon receiving notice from the libelant that he claimed the 
steamship Acanthus had sustained damage while loading at Daiquiri, 
which notice was first communicated to the respondent on or about October 
4th last, the respondent passed the same over to its subcharterer, the 
United States Shipping Company, and requested information concerning the 
same, to which the United States Shipping Company replied In writlng, 
denying liability, and alleging that, if any such damage was sustained, the 
Spanish-American Iron Company was alone responsible, as appears by a 
copy of said letter bereto annexed, marked 'A,' to be taken as part of this 
pétition. 

"Seventh. Thèse claims now put forward against this petitioner, having 
arisen primarily between the vessel and the said Spanish-American Iron 
Company, require that the company be brought in to défend this suit; and 
as this petitioner has no direct contract with the Spanish-American Iron 
Company, save by its subcharter to the United States Shipping Company, 
the United States Shipping Company is also a necessary party défendant 
herein. Thereby this court will hâve ail parties before it, so that its decree 
herein may be effectuai to do final and complète justice and settle the ultl- 
mate liability of the party in fault, if anything should be found due the 
libelant for the causes of action stated in the libel. 

"Eighth. The Spanish-American Iron Company is a corporation of West 
Virginia, but transacts business in New York, at No. 26 Broadway, where 
lt has an office and gênerai manager. The United States Shipping Com- 
pany is a corporation of New Jersey, but has its gênerai office in New York, 
in the Produce Exchange Annex Buildings, where are also its président 
and executive offices." 
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The United States Shipping Company, hereinafter called the "Ship- 
ping Company," answered the libel, the material parts bemg as fol- 
io ws: 

"First. Heretofore, to wlt, on or about the 27th day of December, 1900, 
the Davis Ooal & Coke Company theretofore proceeded against upon the 
libel of John P. Worrall, master of the British steamship Acanthus, flled its 
pétition in this court, praying that this respondent, to wit the United States 
Shipping Company, might be cited to appear and answer unto said libel and 
unto said pétition, which said prayer was granted by this court, and a cita- 
tion issued accordingly. » » * 

"Third. This respondent, upon information and belief, admits that the 
steamship Acanthus loaded a cargo of iron ore from the Spanish-American 
Iron Company in Daiquiri, Cuba, on or about August 11, 1900, and a second 
cargo of iron ore on or about September 25, 1900, as alleged in article 3 of 
the libel. This respondent allèges that at said times said steamer had been 
furnished to said Spanish-American Iron Company by this respondent, and 
not by the Davis Coal & Coke Company, as alleged in said article of the 
libel. 

"Fourth. Further answering the libel hereln, the respondent allèges that 
the authority under which It furnished the steamer Acanthus to the Spanish- 
American Iron Company for the flrst cargo of iron ore as aforesaid was de- 
rived from a charter party entered into on the lst day of August, 1900, 
between the Davis Coal & Coke Company, therein named, as chartered 
agents for the owners of said steamship, and this respondent, in and by 
which said charter party it was provided, among other things: '(1) That 
said steamship, being warranted tight, staunch, and strong, and in every 
way fitted for the voyage, shall, with ail convenlent dispatch, proceed in 
ballast, unless otherwise permitted by charterers, to Daiquiri, Cuba, and 
there lôad, as customary, always afloat, as directed, in the eustomary man- 
ner, from the charterers' agents or shippers, a full and complète cargo of 
ore, not exceeding what she can reasonably stow and carry over and above 
ber tackle, apparel, provisions, fuel, and furniture, say ab iut 3,800 tons,— 
no ore to be carrled in the bunkers,— and, beiug so loaded, shall therewlth 
proceed to Baltimore direct, and deliver the same as customary, in good 
order, where and as directed by the consignées, always afloat.' And the re- 
spondent further allèges that the , authority under which it furnished the 
steamer Acanthus tb the Spanish-American Iron Company for the second 
«argo of iron as aforesaid was derived from a charter party entered into 
on the 21st day of August between the Davis Coal & Coke Company, therein 
named, as chartered agents for the owners of said steamship, and this re- 
spondent The said charter party for the second cargo of iron ore afore- 
«aid contained the same clause above quoted, In identical Ianguage. 

"Fifth. This respondent further allèges, upon information and belief, 
that the charter parties aforesaid executed by the Davis Coal & Coke 
Company, as chartered agents for the owners, were duly ratifled by the 
owners of said steamship, and that, If the steamship Acanthus sustained 
any damage at the times mentioned in the libel, such damage was due to 
the fact that the steamship Acanthus was not properiy constructed, 
equipped, and provided for the transportation of cargoes of iron ore, and 
that the hatchways, hatch coamings, angle irons, holdSi and shaft tunnel 
were not protected, by the use of planks and dunnage, against in jury, 

"Sixth. Further answering the libel herein, the respondent allèges, upon 
information and belief, that the steamship Acanthus, at the times mentioned 
in the libel, was loaded in a suitable, proper. and customary manner, and 
sustained no damage other than ordinary wear and tear." 

The Shipping Company also answered the pétition, the material 
parts being as follows : 

"Second. This respondent admits that the averments of the libel set 
forth and referred to in articles 3 and 4 of said pétition are therein correctly 
stated. 

"Third. This respondent admits the matters alleged In article 5 of said 
pétition. 
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"Fourth. Thls respondent has no knowledge as to when the notice of 
the libelant's claim for damages sustained by the steamship Aeanthus was 
recel ved by the Davis Coal & Coke Company; but it admits that said notice 
was passed over to this respondent, to wit, on or a bout October 6, 3900, 
with a request for information concerning tbe same. ïliis respondent ad- 
mits the other matters alleged in article G of said pétition. 

"Fifth. This respondent has no knowledge as to the matters alleged in 
article 7 of said pétition, but admits those alleged in article 8 thereoi'. 

"Sixth. This respondent has no knowledge as to whether ail the prem- 
lses of said pétition are true, but admits that they are within the admiralty 
and maritime jurisdiction of this honorable court. 

"Seventh. Further answering the pétition herein, this respondent allèges 
that the charter parties to this respondent referred to In article 5 of the 
pétition herein were executed by the petitioner, the Davis Coal & Coke 
Company, on the lst day of August, 1900, as to the first cargo of iron ore 
mentioned in the libel, and upon the 21st day of August, 1900, as to the 
second cargo of iron ore mentioned in the libel, and that each of said charter 
parties pruvided, among other things, as follows: '(1) That said steamship, 
being warranted tight, staunch, and strong, and In every way fitted for the 
voyage, shall, with ail convenient dispatch, proceed in ballast, unless other- 
wise permitted by charterers, to Dalquiri, Cuba, and there load, as eus- 
tomary, always afloat, as directed, in the customary manner, from the char- 
terers' agents or shippers, a full and complète cargo of ore, not exceeding 
what she can reasonably stow and carry over and above her tackle, apparel, 
provisions, fuel, and furniture, say about 3,800 tons, — no ore to be carried 
in the bunkers, — and, being so loaded, shall therewlth proceed to Baltimore 
direct, and deliver the same as customary, in good order, where and as di- 
rected by the consignées, always afloat' 

"Eighth. This respondent further allèges, upon Information and belief, 
that the steamship Aeanthus was not adapted to the carrying of cargoes 
of iron ore, in that said vessel was constructed with between-decks, and 
otherwise Improperly constructed for said purpose, and In that said vessel 
was improperly equipped and provlded for the transportation of cargoes of 
iron ore, and In that the hatchways, hatch coamings, angle irons, holds, 
and shaft tunnel of said vessel were not protected, by the use of planks 
and dunnage, against injury; and the respondent thereupon avers that if, 
during the loading of the cargoes referred to in the libel, said vessel sus- 
tained any damage, said damage was due to the defects aforesaid. 

"Ninth. Further answering the pétition, this respondent allèges, upon 
Information and belief, that at the times mentioned in the libel and in the 
pétition the steamship Aeanthus was loaded in a suitable, proper, and cus- 
tomary manner, and sustained no damage other than ordinary wear and 
tear." 

The Spanish-American Iron Company, hereinafter called the 
"Spanish Company," answered the libel, the material parts being 
as follows : 

"First. Heretofore, to wit, on or about the 27th day of December, 1900, 
the Davis Coal & Coke Company, theretofore proceeded against upon the 
libel of John P. Worrall, master of the British steamship Aeanthus, flled 
its pétition in this court, praying that this respondent, to wit, the Spanish- 
American Iron Company, mlght be cited to appear and answer unto said 
libel and unto said pétition, which said prayer was granted by this court, 
and a citation issued accordingly. * * » 

"Fourth. This respondent has no knowledge as to the delivery of the 
steamship Aeanthus to the charterer, the Davis Coal & Coke Company, on 
the 9th day of July, 1900, or as to the classification or condition of said 
vessel at said time. It admits that on the llth day of August, 1900, the 
steamship Aeanthus arrived at Daiquiri, Cuba, and there loaded a cargo 
of iron ore from this respondent, to which said steamer had been subehar- 
tered; but it allèges that said steamer was ehartererl to this respondent by 
the United States Shîppîng Company, and not by the Davis Coal & Ooke 
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Company, as alleged In the libel. Thls respondent allèges that said vessel 
was loaded In a suitable, proper, and customary manner, and It dénies that 
said loading was eareless, reckless, or négligent, and lt dénies that 
any protest whatsoever was made by the master of said vessel. TMs re- 
spondent has no knowledge, nor any information sufficient to form a belief, 
as to any damage whatever sustalned by said vessel at said time; and 
it allèges that no notice or clalm that such damage had occurred was 
brought to its attention or to that of its offlcers or employés, prior to the 
filing of the libel herein. This respondent dénies that, in case said vessel 
sustalned damage at said tlme, said damage was without fault on the part 
of the steamship or her offlcers. Thls respondent admits that the steam- 
ship Acanthus proceeded a second time to Daiquiri, Cuba, arrivlng there 
on September 25, 1900, and that said vessel again recelved a cargo of iron 
ore from this respondent, to which said vessel had been subchar tered by 
the United States Shipping Company as aforesaid. This respondent allèges 
that said vessel was loaded in a suitable, proper, and customary manner, 
and it dénies that said loading was eareless, reckless, or négligent, and lt 
dénies that the damage sustalned by the vessel at said time, if any such 
damage there was, occurred without fault on the part of the steamship or 
her offlcers. Thls respondent allégés that no protest or complalnt as to 
the manner of loading, or as to any damage sustalned by the vessel, was 
made untll about 3 p. m., when the master of said steamship stopped the 
loading and complained that his vessel was betng damaged. After a dé- 
tention of about forty minutes said loading was resumed, and was com- 
pleted on the mornlng of the following day. This respondent dénies that 
said vessel sustalned any damage after 3 p. m. of September 25, 1900, but 
lt has no knowledge as to whether any damage occurred on said day earl- 
ier than said hour. It allèges that such damage, if any, was trifling. 
» » » 

"Seventh. Furthér answering the libel herein, the respondent allèges that 
the steamship Acanthus, upon the voyage mentloned in the libel, was fur- 
nished to lt under the terms and provisions and subject to the conditions 
of an agreement or charter party entered into on the 30th day of Septem- 
ber, 1897, between the United States Shipping Company, therein ref erred 
to as the 'Shipping Company,' and this respondent, therein referred to as 
the 'Mining Company,' in and by which said agreement or charter party 
it was provided, among other things: '(1) Ships to be furnished at regular 
Intervais specifled by the Mining Company, the latter glvlng the Shipping 
Company reasonable notice; and the Shipping Company warrants that ail 
steamshlps to be employed in this traffle shall be tight, staunch, and strong, 
and in every way fltted for the voyage. The Shipping Company also agrées 
to furnish steamshlps, the construction of which is suitable for this trade, 
and approved by the Mining Company. • • » (19) Any damage suf- 
fered by a vessel in loading or discharglng shall be borne by the vessel, 
unless due to négligence or fault on. the part of the Mining Company.' 

"Eighth. This respondent further allèges, upon Information and belief, 
that the steamship Acanthus was not adapted to the carrylng of cargoes 
of Iron ore, In that said vessel was constructed with between-decks, and 
otherwise improperly constructed for said purpose, and in that said vessel 
was Improperly equipped and provided for the transportation of cargoes of 
iron ore, and in that the hatchways, hatch coamings, angle Irons, holds, 
and shaft tunnel of said vessel were not protected, by the use of planks 
and dunnage, agalnst injury; and the respondent thereupon avers that 
If, durlng the loading of the cargoes referred to In the libel, said vessel 
sustalned any damage, said damage was due to the defects aforesaid." 

The Spanish Company also answered the pétition, the material 
parts being as follows : 

"First This respondent admits the matters alleged In articles 1, 2, 8 
and 8 of said pétition. 

"Second. This respondent admits that the averments of the libel set 
forth and referred to In articles 3 and 4 of said pétition are therein cor- 
rectly stated. 
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"Third. Thls respondent admits that it has no direct contract with the 
Davis Coal & Coke Company, but as to the other matters alleged in articles 
6 and 7 of. tlie pétition it has no knowledge, and it neither admits nor dénies 
the same. 

"Fourth. This respondent has no knowledge as to whether ail and sing- 
ular the premises of said pétition are true, but admits that they are within 
the admiralty and maritime jurisdiction of this honorable court" 

The question for considération is whether the vessel was damaged 
at Daiquiri in such a manner as to entitle the libelant to repair her 
at the expense of the respondents, or of any of them. If that is 
determined in the affirmative, the hire continued during the period 
necessary for such repairs, and the libelant is entitled to recover in 
both respects; otherwise the steamer was off hire during the pe- 
riod, and there cannot be a recovery in either respect. 

At the trial the question as to the admissibility of the steamer's 
log book was raised. It was offered by the libelant, objected to 
by the respondents, and received subject to the objection. It ap- 
pears that its production was asked for by the proctors for the 
Shipping Company and the Spanish Company at the time of the tak- 
ing of the déposition of the master of the ship. It was not then 
produced, but it was produced during the examination, which im- 
mediately followed, of the first officer, who kept it, and it was mark- 
ed in évidence as an exhibit for the libelant. The log book was 
then subject to the respondents' use, if they wished to examine it; 
and it appears by the admission of the proctors for the Shipping 
Company and Spanish Company that they did examine it, but too late 
for cross-examination of the witnesses in connection with it. It 
is well established that a log book is not ordinarily receivable in 
évidence in favor of the persons concerned in making it, except in 
a few cases relating to seamen, provided for by statute. i Greenl. 
Ev. § 495. It is not necessary to décide hère the vexed question 
whether an inspection by the other party after a production at the 
time of the trial upon a subpcena duces tecum makes it évidence for 
the one producing it. Edison Electric Light Co. v. U. S. Electric 
Lighting Co. (C. C.) 45 Fed. 55, 59; Smith v. Rentz, 131 N. Y. 169, 
30 N. E. 54, 15 L. R. A. 138. I doubt if a mère inspection of a 
log book by the party against whom it is sought to be used makes it 
évidence for the party who made it, but, under the circumstances of 
the case, I hâve examined this one. I do not see that it adds any- 
thing to the testimony of the officers, but regard it as corroborative 
of their statements. 

The steamer was delivered to the Davis Company in Baltimore on 
July 29, 1900, at 9 o'clock a. m. She was classed 100 Ai ; having 
passed her second Lloyd's survey in November, 1899, at South 
Shields, at which time some $2,000 were spent upon her. At the 
time of her delivery she was in good order, and ail the hatch coam- 
ings were in good condition. She was accepted by the Davis Com- 
pany as being in accordance with the contract, and subchartered by 
it to the Shipping Company, which subchartered her to the Spanish 
Company. The subcharters were in substantial conformity with 
the allégations of the pleadings, and thereunder the steamer made 
two trips to Daiquiri, Cuba, where she was loaded with iron ore, 
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which she delivered in Baltimore* Md. Upon the occasion of her 
first loading at Daiquiri, the libelant claimed that sorae damage was 
done thèreby to the angle irons of the hatch coamings, but it was not 
of serious conséquence, and the claim therefor in the libel was not 
pressed upon the trial. Upon the second loading, however, it was 
claimed that such serious damage was done that the vessel was ren- 
dered unseaworthy thereby, and that in conséquence the repairs 
which are the subject of dispute were necessarily made in Baltimore. 
On the other hand, the respondents contend that the vessel was not 
damaged in the loading beyond the ordinary wear and tear incidental 
to the loading of iron ore, and that the steamer's owners were bound 
to repair the damage, under the terms of the charter party. That 
there was considérable damage admits of no dispute. A survey was 
called in Baltimore for the purpose of ascertaining the extent of the 
damage, and Iyloyd's surveyor recommended certain repairs to the 
coamings, etc., which he testified were necessary to render the 
steamer seaworthy. I accept this testimony as controlling upon the 
condition of the steamer, and conclude that the damage exceeded 
ordinary wear and tear. The question remains whether the excess 
of damage could hâve been prevented by the use of proper précau- 
tions on the part of the steamer at the time of loading. The sur- 
veyor mentioned (libelant's witness) testified that, even with coal car- 
goes, it was usual for a steamer receiving them to take préventive 
measures in the way of coverings for the coamings and other parts 
liable to injury, and that, iron ore being a harder cargo to receive, 
greater précautions were necessary in such cases. The loading at 
Daiquiri was from an ore dock projecting about 500 feet out into the 
bay. There were 12 ore pockets located near the outer or northerly 
end of the dock, about 20 feet apart. Each pocket had an iron 
chute, semicircular in shape, about 25 or 30 feet long, and 2^ feet 
wide, attached to it at its lowest point. Thèse chutes were fed 
through openings in the pockets immediately over them. The pock- 
ets were at two élévations ; a part having their orifices about 32-35 
feet above the water; the other being tapped at an élévation of 
about 22-25 feet above the water. The ore passed through thèse 
pockets into the chutes, and thence into the vessel. A part of the 
loading apparatus was a large square sheet of iron, called a "devil," 
which was suspended by the ship's tackle in the center of the hatch- 
way, opposite the mouth of each chute, and served to break the force 
of the fall of the ore, and to distribute it in the hold of the vessel. 
Ordinarily it was necessary to use the upper chutes first in loading, 
because the vessels would be too high out of the water for the use 
of the lower chutes, which were brought into réquisition when cargo 
enough was taken in by means of the upper chutes to bring the vessel 
down in her bearings to the necessary depth for the lower chutes. 
The rise and fall of the tide at Daiquiri is only about 18 inches, so 
that no substantial différence is made by its state. The testimony is 
to the effect that this method of loading iron ore is generally adopted 
in this country and Cuba, and is one to which vessels undertaking 
to carry iron ore are expected to hâve in view when chartering lot 
such trade. Notwithstanding précautions taken by vessels to pro- 
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tect tîiemselves, some slight damage to the hatch openings, amount- 
ing to $50 or $75, usually occurs on each occasion, and is borne by 
the vessel. I am inclined to the opinion that the excess of damage 
in this case, over ordinary wear and tear, was caused by the absence 
oi proper précautions on the part of the vessel, or at least there is no 
satisfactory proof to the contrary, and not by any négligent loading 
on the part of the shipper, which used the ordinary method. During 
the loading the captain of the vessel complained to the shipper that 
the vessel was being injured, and the loading was temporarily sus- 
pended. The shipper's agent, in reply to the complaint, wrote to the 
master that they were "loading the vessel in the usual manner. In 
case you find any damage to her, please write me a letter detailing 
the same, and I will forward the same to our New York office, where 
such claims are adjusted." The master sent such a letter to the 
agent, and the loading then went on again without further objection 
on the master's part, who appears to hâve relied upon his complaint 
and the letters to cover any damage the vessel might receive. It 
would hâve been better if the master, being advised of the probability 
of damage by his expérience on the first loading and what was tak- 
mg place at the second loading, had endeavored to protect his vessel 
by suitable devices, such as covering the coamings and other places 
where the ore would strike by old chains, boards, and planks, as 
was sometimes done on vessels which were being loaded at this dock. 
And apart from the practice, ordinary care on the part of the vessel 
would hâve required some attempt to prevent the damage, which 
was entirely neglected. The duty of prévention belonged to the 
•ship. Olivari v. Merchant (D. C.) 18 Fed. 554. Moreover, this 
steamer was of a différent type from those usually employed in the 
trade, in that she had between-decks, which received the principal 
part of the damage, and probably had some efrect in producing dam- 
age to the upper coamings and other parts, through a difficulty of 
distributing the ore by the usual means. Such fact was necessarily 
influential in exonerating the Shipping Company and the Spanish 
Company, which were entitled by their subcharters from the Davis 
Company to a vessel suitable for their trade. I find that they are not 
liable. 

As to the Davis Company, it was entitled to the use of the vessel 
in "carrying lawful merchandise" within the limits in which she was 
±0 be used, and in subchartering for the iron trade it was acting with- 
in its légal rights. Such trade is a hard one on vessels, but iron ore 
is not unlawful merchandise. If the steamer's owners had wished 
to exclude such use of their vessel, they should hâve procured a 
stipulation to that effect to be included in the contract. The fact 
that the vessel would be subjected, by reason of the character of the 
ore and the method of loading, to more than the ordinary wear and 
tear incident to other cargoes, was known to the master when he 
entered upon the performance of the second voyage. It is évident 
that, from what he ascertained upon the first voyage, he did not 
then consider the proposed use of the vessel as improper, and it was 
incumbent upon him to take adéquate means to adapt her to the con- 
itingencies of the trade. If he had done so, and endeavored by some 
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proper means to 1 avert or minimize the danger of damage, and it 
nevertheless had occurred, he would now be in a better position to 
assert the daim of négligent loading. I also find that there is no 
liability on the part of the Davis Company. 

Libel and pétition dismissed, with costs to the Davis Company 
against the libelant, and with one bill of costs to the Shipping Com- 
pany and the Spanish Company against the Davis Company. 



FIDELITY TRUST & GTTARANTY CO. v. FOWLER WATER 00. et aL 

(Circuit Court, D. Indiana. January 21, 1802.) 

No. 9,677. 

t Municipal Corporations— Powers— Granting Franchise to Wateb Com- 
pany. 

Under the law of Indiana, as settled by décision, the fact that a town 
is flnancially unable to construct a System of waterworks does not 
disable it from granting a franchise to a water company for the con- 
struction by it of such System for the benefit of the town and its in- 
habitants. 

8. Same— Indebtedness— Contract to Pat Water Rentals. 

A contract by a city or town to pay hydrant rentals to a water com- 
pany at stated times in the future does not create an indebtedness for 
the aggregate amount of such rentals, within the meaning of the pro- 
vision of the constitution of Indiana limiting the indebtedness of such 
corporations. 

8. Same— Contraots— Discrétion of Cooncil. 

In a contract between a city or town and a water company for the 
rental of fire hydrants, the number of hydrants to be furnished, the 
rental to be paid therefor, and the times and amounts of the several 
payments, are ail matters which it is compétent for the parties to agrée 
upon, and as to which the discrétion of the municipal authorities can- 
not be controlled by the courts, In the absence of fraud or such a gross 
abuse of discrétion as to évince bad faith. 

4. Same — Powers— Porchase op Property Sdbject to Mortgage. 

A municipal corporation, havlng no power to incumber its property 
by mi rtgage, in the absence of express législative authority, is without 
power to purchase and hold property which is subject to a mortgage. 
Such a purchase, moreover, would create an indebtedness on the part 
of the corporation to the estent of the mortgage debt, although lt did 
not obligate itself to pay such debt 

6. Same — Validitv op Ordinance — Création op Illégal [ndebtedn.ess. 

A town in Indiana. having voted to construct waterworks, but belng 
unable to do so without incurring an indebtedness beyond the consti- 
tutional limit, passed an ordinance granting a franchise to a water 
company to construct the Works in acc;.rdance with certain spécifica- 
tions. It authorized the company to issue a séries of bonds, maturing 
in from 1 to 30 years, and secured by a mortgage on the plant It fur- 
ther contained a contract by which the company was to furnish a num- 
ber of fire hydrants, for which the town agreed to pay a stipulated 
rental semiannually; the same to be paid directly to the trustée for the 
bondholders; such rentals being sufficient in amount to keep up the 
interest on the bonds and to pay the same as they matured,— and such 
provisions were printed on the back of the bonds. MeM that, in the 
absence of fraud which would render the agreemeit to pay hydrant 
rentals invalid, neither the ordinance, nor the bonds issued in accord- 
ance therewith, were rendered invalid, as against bona fide purchasers, 
by a further provision of the ordinance giving the town an option to 
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purchase the waterworks, subject to the mortgage. within 30 days after 
tbeir eompletion, although the town had no lawful po-.ver to ruake such 
purchase, since the option created no obligation on the part of the 
town to purchase or to create an illégal indebtedness. 

t. t>AME. 

The bonds having been issued and sold to bona flde purchasers, such 
purchasers were charged only with knowledge of such facts as were 
disclosed by the ordinance and records; and the contract by the town 
to pay hydrant rentals, on the strength of which the bonds were sold, 
being in itself légal and within the corporate powers of the town, the 
latter could not invoke to defeat such contract as against the bond- 
holders a secret agreement between its offieers and the water Com- 
pany that the town should exercise its option to purchase the works, 
in violation of law, nor the actual exercise of such option after the 
bonds were sold, by taking a conveyance of the works subject to the 
mortgage, but the bondholders had the rlght to hâve such conveyance 
adjudged illégal In so far as lt affected their rights.* 

7. Equity Jurisdiction— Enfokclng Lbgal, Demakds— Detekminihg Entirb 
controvehsy. 

A town, having taken a conveyance of waterworks from a Company 
which had previously executed a mortgage thereon to secure its bond- 
holders, and having gone into possession, was a necessary party to 
a suit against the company to foreclose the mortgage; and a court of 
equity, having thus obtained jurisdiction of the parties and of the 
subject-matter, bas jurisdiction in such suit to enforce a contract be- 
tween the town and company, made prior to the issuance of the bonds, 
by which the town agreed to pay hydrant rentals directly to the mort- 
gage trustée for the beneflt of the bondholders. 

In Equity. On exceptions to report of spécial master. 

Thls is a suit in equity to procure the foreclosure of a deed of trust 
executed by the water company to secure the payaient of bonds issued by 
it amounting to $30,000 The deed of trust covers ail the tangible property, 
franchises, and rights of the water company. On June 17, 1895, an élec- 
tion was duly had and held by the qualified voters of the town of Fowler 
to détermine whether or not the town should construct a System of water- 
works, at which élection 283 voted for, and 9 against, such proposed con- 
struction. The board of trustées advertised for bids for the construction of 
the proposed works, and three bids were received, namely, one for $37,800, 
one for $35,300, and one for $34,985. Thèse bids were rejected; the board of 
trustées being of opinion, and so resolving, that the town was not flnancially 
able to construct the works. The board, on further considération, deter- 
mined that there was urgent need for a System of waterworks, and thereupon 
determined to negotiate a franchise on the best terms obtalnable with the 
Powler Water Company. On August 9, 1895, the board unanimously adopt- 
ed an ordinance for the supply of wholesome water to the town and its 
inhabitants, and authorizing the Fowler Water Company to construct, main- 
tain, and operate a System of waterworks therein. 

The first section grants authority and permission to the Fowler Water 
Company to construct, maintain, and operate a System of waterworks in 
the town according to certain prescribed plans and spécifications, and for 
that purpose permission 1s granted to use the streets, alleys, bridges, side- 
walks, and public grounds fr laying, placing, taking up, repairing, and 
Connecting water mains, hydrants, pipes, and valves for the service of 
water. The rights, privilèges, and franchises were vested in the water 
company for 50 years from and after the adoption of the ordinance, subject 
to the right of the town to purchase as hereinafter provided. 

The second section provides that the water shall be wholesome in 
quality, and shall be pumped from tubular wells; that the pumps, en- 
gines, boilers, standpipe, engine house, and other buildings and machlnery 

i Bona fide purchasers of municipal bonds, see note to Pickens Tp. v. 
Post, 41 C. C. A. 6. 

113 F.-36 
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shall be erected on ground wlthin the corporate limite; that the pump- 
ing station shall be construeted of brick, practteally flrepioof, and the 
pumps shall be set as shown on the plans, or as directed by the Consulting 
engineer; that the pumps shall bave an aggregate capaeity of not less 
than 1,000,000 gallons in 24 hours; that ail malus and piping shall be cast 
lron, and tested under a pressure of 300 pounds to the square inch, and of 
Tarious sizes, quality, and finish, as required by the plans and spécifica- 
tions; that ail mains shall be laid in accordance with the plans and spéci- 
fications, and joined in the most skillful manner, and placed where indl- 
cated on the plans and spécifications; that the fire hydrants shall not be 
less thau 49, and shall be placed as required by the plans, and shall be of 
modem standard style; that the standpipe shall conslst of a steel réser- 
voir 100 feet high by 12 feet in diauieter, on a stone and concrète founda- 
tion; that the engines, boilers, pumps, and ail other machlnery, and ail 
kinds of materials for the érection and completion of the waterworks Sys- 
tem, shall be of the pattern and quality described In the plans and spéci- 
fications, and ail work shall be done in strict accordance therewith, and 
subject to the approval of the consultlng engineer or superintendent. 

The third section provides that the waterworks shall be completed and 
ready to be fiually tested on or before December 1, 1895; that the water 
company shall furnish a bond in the sum of $10,000 for the completion of 
the works according to the plans and spécifications, and to bold the town 
harmless from ail damages by reason of the construction of the same. 

The fourth section provides that the streets, etc., shall not be unneces- 
sarily obstructed In construeting the works; that the streets, etc., sbalî 
be restored to their former condition, and that the water company shall 
hold the town harmless on account of the négligence of Itself or its agents; 
that danger lights and temporary barricades shall be erected at night. 

The fifth section provides that as soon as the works are completed the 
engineer or superintendent shall report to the board of trustées, and a 
final test shall be made; that if, on such test, the works comply with the 
test prescrlbed In the spécifications, and if the work shall in ail respects 
conform to the plans and spécifications, the board of trustées shall accept 
the same, and a certificate to that effeet signed by the président of the 
board of trustées, and attested by the town clerk, shall be delivered to the 
water company. 

Section 6: "For the purpose of enabllng said water company to realize 
a portion of the money with whieh to erect and complète said waterworks, 
said corporation may mortgage said entire water works plant, including 
the engines, pump-house and stand-pipe and real estate connected there- 
with, ail machinery, mains and piping, and ail other property forming a 
part of said water works System, inciuding the rights and franchises of 
thls ordinance, to secure a loan of said corporation not exceeding at any 
tlme with in one year from the date of the completion of said water works, 
the sum of $30,000. But said company shall not alienate said plant other- 
wise except to the town of Fowler within one year from the date of the 
completion of the said water works plant according to said plan and spéci- 
fications. But nothing herein nor In thls ordinance shall be so construed 
as to make the town of Fowler Ilable for the payment of any portion of 
said $30,000 of bonds and mortgage." 

Section 7: "In considération of the furnishing of water for the hydrants 
hereinafter enumerated, and In further considération of the benefits to ac- 
crue to the town of Fowler by the érection of said System of water works, 
and of the mutual covenants and agreements in thls ordinance contained, 
the said town of Fowler agrées to rent and hereby rents from said Fowler 
Water Company, its successors or assigna, forty nine fire hydrants such 
as are described In the plans and spécifications herein mentloned, for the 
period of twenty years beginning December 1, 1895, which hydrant rentals 
the town of Fowler hereby agrées to pay to the said Fowler Water Com- 
pany, its successors or assigns. semi-annually, at the following rates: 
[Hère follows a detailed atatement of the amount of eacta semiannual pay- 
ment] And in case the said water company causes an encumbrance by 
mortgage to be placed upon Its property to secure an Issue of bonds for 
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an amount not exceeding the sum hereinbefore mentioned, tben the town 
of Fowler agrées to pay each and ail of the hydrant rentals herein named 
during the existence of such encumbrance or mortgage directly to the trus- 
tées named In sald encumbrance or mortgage. And In the event that hy- 
drants are eonstrueted on such water works System in exeess of forty nine 
in number, said town agrées to pay an animal rental of forty dollars for 
each such additlonal hydrant so placed on tbe System; such additional hy- 
drant rental to be payable semi-annually on Juue first and December first 
in each year to the said Fowler Water Company, its successors or assigna." 

The eighth section provides that the water company shall keep the hy- 
drants supplied with water, and keep tbem In good repair; that the chief 
of the flre department of the town shall hâve supervision of them, and shall 
cause them to be inspected and tested at any time, and, if be flnda any 
defective, he shall give notice at once to the person in charge of the water- 
works, and the water company shall at once put the saine in repair. 

The ninth section provides for the rates which may be chargea to privât» 
consumers of water. 

Section 10: "Said town shall annually, during said term hereinafter men- 
tioned, levy and collect a tax sufficient to pay said hydrant rentals aceru- 
ing said years; the said tax when collected shall be kept and known as 
the 'Hydrant Fund,' and shall be held inviolate and 1s hereby irrevocably 
pledged and appropriated for the payment of such hydrant rental in the 
manner hereln provided. Provision to meet the requirements of this sec- 
tion shall be made in the annual appropriation bill." 

Section 11: "The town of Fowler shall hâve the right, for the period of 
thirty days as hereinafter specified, to purchase said water works from the 
said water company; and in case the said town shall exercise the option 
hereby granted, said water company shall convey to said town said water 
works plant, together with ail real estate, buildings, machinery, flxtures 
end piping connected therewith, and ail the rights and franchises apper- 
taining thereto, upon the ternis and conditions following, to-wit: If said 
town shall exercise the said option within thirty days after said water 
works shall hâve been completed, tested, appr ,ved and accepted by said 
town as hereinbefore provided, said water company shall convey to said 
town by good and sufficient deed sald water works plant, with ail the real 
estate, buildings, machinery, tools, flxtures and piping connected there- 
with, and ail the rights and privilèges appertaining thereto, for the sum 
of four thousand dollars, such payment to be made at such time and in 
such manner as may be agreed upon between said town and said water 
company, but to be made on or before said town shall take possession of 
said water works. Said sale to be made subject to the encumbrance of any 
bonded indebtedness theretof • re placed upon said plant by said water com- 
pany as aforesaid, but free and clear from ail liens, claims and charges 
other than said mortgage indebtedness and acerued interest thereon; said 
town shall covenant in said conveyance to it to keep said plant in good 
repalr and operating condition. Said deed of conveyance shall recite that 
said conveyance is made expressly subject to said encumbrance and ail 
its terms and conditions, but that said town does not assume the payment 
thereof." 

The twelfth section pro vides for the acceptance by the water company 
of the ordinance within ten days from the date of its adoption. 

The acceptance of the water company was duly executed and filed on 
August 14, 1895, trgether with the required bond, which was accepted and 
approved by the board of trustées of the town of Fowler on said date. 
The town beeame a stockholder in said water company, by subscribing 
for and taking $1,450 of its capital stock. 

On September 2, 1895, the water company executed its deed of trust to 
the complainant to secure 60 neg tiable bonds, in the sum of $500 each. 
Thèse bonds were duly issued, and hâve passed into the hands of innocent 
holders for value, who were such owners and holders prior to November 9, 
1895. The waterworks were completed on and before November 9, 1895, 
and on that date the same were duly tested and accepted by the town 
of Fowler; and a certiflcate showing their completion in ail particulars 
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as requlred by tbe plans and spécifications, and thelr test and acceptance 
by the town, was duly issued and furnished to the water company. On 
November 9, 1895, the town exereised its option to purchase said water- 
works, and on November llth the water company executed to the town a 
deed of conveyauce on the terms and conditions requlred by section 11 
of the ordinance. The town has paid the flrst four of said Installments 
of hydrant rentals in full to the complainant. Thèse rentals were applied 
to the payment of the flrst four of said bonds and the interest coupons 
falling due prlor to June 1, 1898. The town has made default In paying 
the hydrant rentals falling due June 1, 1808, and from thence hitherto. The 
town havlng defaulted in paying the rentals, the water company has been 
unable to pay any part of the principal and interest falling due on said 
bonds and coupons on and after June 1, 1898, and has wholly failed to do 
so. Thereupon the Fldelity Trust & Guaranty Company, on the request 
of the bondholders, flled its bill against the town of Fowler and the Fowler 
Water Company for the foreclosure of said trust deed. The bill allégea 
the exécution of the deed of trust to the complainant, its acceptance of the 
trust, and the due recording of the deed of trust; that it secured the pay- 
ment of 60 negotiable bonds, of $500 each, payable to bearer, at semiannual 
intervais from June 1, 1896, to June 1, 1915; that the bonds were negotiated, 
and are in the hands of innocent purchasers for value; that default has 
been made in the payment of the principal and interest which has fallen 
due on and since June 1, 1898; that the whole debt has been matured as 
provided for In the deed of trust; that the water company on November 9, 
1895, without the knowledge or consent of the complainant or of the hold- 
ers of any of the bonds, conveyed the waterworks to the town of Fowler, 
and the town immediately took, and still retains, possession of the same. 

The answer need not be referred to, except as to those parts which assail 
the validity of the ordinance of August 9, 1895. It allèges that, as matter 
of fact, the ordinance was enacted and the contract entered lnto between 
the town of Fowler and the Fowler Water Company, and the bonds and 
mortgage were Issued by the latter company, "In pursuance of a scheme, 
plan, and purpose entered lnto between said Fowler Water Company, Its 
offlcers and agents, and the said town of Fowler, Its board of trustées and 
agents, to procure, in violation of law and In défiance of the thirteenth 
article of the constitution of Indiana, the construction of a System of water- 
works to be ultimately owned by said town of Fowler, and at the same 
tlme to évade the provisions of said article of the constitution forbidding 
the création of a debt in excess of two per cent, of the taxable property 
of the town." It further allèges "that the said Fowler Water Company 
and the trustées and offlcers of the said town of Fowler formed, concocted, 
and contrived a scheme to enable the said town of Fowler to buy said 
waterworks plant and System, and ostensibly to pay therefor the sum of 
four thousand dollars, as recited in the deed of said Fowler Water Com- 
pany to said town of Fowler, and to carry into effect the said scheme so 
contrived, formed, concocted, and carried into effect, in order to enable the 
said town of Fowler to évade and avold the provisions of article 13 of the 
constitution of the state of Indiana, Imposlng a limlt upon the power of 
a municipal corporation to lncur any debt In excess of two per centum 
of the taxable property of such municipal corporation." 

There was a gênerai replicatlon. The case was referred to a spécial mas- 
ter, who has made his report, to which the complainant has flled excep- 
tions, assailing both flndings of fact and conclusions of law. The language 
employed by the spécial master In his third conclusion of law raises a 
doubt as to whether he meant to hold that the ordinance of August 9, 1895, 
was vold on its face, or whether he meant to hold that some plan or schéma 
outside of the ordinance renders it vold. Other facts in the case, so far as 
material, will appear in the opinion of the court. 

W. H. Latta, Rogers, Locke & Milburn, and Wood & Oakley, 
for complainant. 

Miller, Elam & Fesler, Elliott, Elliott & Littleton, and Rollo R. 
Oglesbee, for défendants. 
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BAKER, District Judge (after stating the facts). Whether or 
not any of the exceptions ought to be sustained must be resolved 
by the considération and détermination of three principal ques- 
tions : First. Is the ordinance rendered invalid, as to the holders 
of the bonds, by what appears on its face, taken in connection with 
the récitals in the record of the board of trustées of the town of 
Fowler at and before the adoption of the ordinance, and its accept- 
ance by the water company? Second. Is the ordinance rendered 
invalid by the subséquent purchase of the waterworks by the town 
of Fowler pursuant to the option reserved therein, or by any other 
subséquent act or acts of the board of trustées of said town ? Third. 
If the ordinance, as between the holders of the bonds and the town 
of Fowler, is valid, may the court détermine the amount now owing 
by the town of Fowler for hydrant rentals, and decree that said 
town pay the same to the complainant ? 

i. On June 17, 1895, pursuant to the pétition of 171 freeholders 
therefor, the board of trustées of the town of Fowler caused an élec- 
tion to be held by the qualified voters of the town to détermine 
whether or not the town should construct, own, and operate a System 
of waterworks. At the élection there were cast 283 votes for, and 
9 votes against, the construction of the proposed works to be erected 
and owned by the town. The board of trustées advertised for bids 
for said waterworks, and three bids were received for their construc- 
tion, as follows : One for $37,800 , one for $35,300, and one for 
$34,985. On considération, ail the bids were rejected ; the board of 
trustées deciding that the town was not financially able to construct 
the waterworks. The board, on further considération, determined 
and resolved that there was urgent need for a System of waterworks, 
and thereupon resolved to negotiate a franchise for their construc- 
tion on the best terms obtainable. Thèse are the only facts shown 
by the record of the board of trustées prior to the adoption of the 
ordinance. The water company on September 2, 1895, pursuant to 
the ordinance, issued 60 negotiable bonds, of $500 each, bearing 
interest coupons ; the bonds and coupons payable to bearer at différ- 
ent times, as specified in said bonds and coupons, beginning June 
1, 1896, and ending June 1, 1915. On the back of each bond was 
printed the list of payments of hydrant rentals to be made as pro- 
vided in the ordinance, with the statement "that the town of Fowler, 
by an ordinance passed by its board of trustées, and approved Au- 
gust 9, 1895, agreed and bound itself to pay semiannually, on June 
first and December first of each year, rentals for forty-nine hydrants 
on the waterworks plant of the Fowler Water Company, in said 
town," in the suras specified in the ordinance. On the back of each 
bond was also indorsed the following statement : 

"Such hydrant rentals to be pald by said town dlrectly to the Fldellty 
Trust and Guaranty Company of Buffalo, New York, trustée, to be applled 
to the payment of the principal and interest of the séries of first mortgage 
ïionds of the Fowler Water Company, aggregating $30,000, of which séries 
the wlthln bond la one." 

This last recited statement was attested on each bond by the 
signatures thereunder of the président and clerk of the board of 
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trustées of the town of Fowler. The complainant and the holders 
of the bonds are chargeable with notice and knowledge of the fore- 
going facts. 

But the fact that the town was financially unable to construct a 
System of waterworks did not disable it from granting a franchise 
to a water company for the construction by it of such System. This 
doctrine is too firmly settled in this state to be longer open to de- 
bate. City of Valparaiso v. Gardner, 97 Ind. 1, 49 Am. Rep. 416; 
Crowder v. Town of Sullivan, 128 Ind. 486, 28 N. E. 94, 13 L. R. A. 
647; City of South Bend v. Reynolds, 155 Ind. 70, 57 N. E. 706, 49 
E. R. A. 795, and cases therein cited. No inference of fraud or 
wrongdoing can be drawn from the fact that the town, being finan- 
cially unable to construct a system of waterworks, granted a fran- 
chise to the Fowler Water Company, authorizing it to erect such 
System for the benefit of the town and its inhabitants. It had, in- 
contestably, the right to adopt an ordinance granting a franchise to 
the Fowler Water Company for that purpose, if it chose to do so, 
in the absence of fraud. Having, then, the right to adopt the ordi- 
nance, does the ordinance contain anything within its four corners 
showing a violation of the constitution or laws of this state? We 
will first examine the ordinance, omitting for the présent the con- 
sidération of section 11. By a long line of décisions, beginning 
with City of Valparaiso v. Gardner, 97 Ind. 1, 49 Am. Rep. 416, and 
continuing unquestioned to City of South Bend v. Reynolds, 155 
Ind. 70, 57 N. E. 706, 49 L. R. A. 795, it has been uniformly held 
that an agreement by a city or town to pay, for water, light, or other 
thing pertaining to its ordinary and necessary expenses, a certain 
sum, annually or semiannually, out of its revenues to be raised by 
an annual tax levy, does not create a debt, within the true construc- 
tion of article 13 of the constitution of this state. It is said in City of 
South Bend v. Reynolds, supra : 

"It is eettled In this state that if a city contracts for water, llght, or 
other thiag which pertains to its ordinary and necessary expenses, and 
agrées to pay for the same annually or monthly as furnished, such contract 
does not create an indebtedness for the aggregate sum of ail the annual 
or monthly payments, because the debt for each year or month does not 
corne lnto existence until it is earned." 

The hydrant rentals agreed to be paid would not become an in- 
debtedness until they had been earned. The évidence shows that 
the annual revenues of the town, if the tax levy had been made as it 
was agreed that it should be, would hâve been in excess of the 
amount of the semiannual hydrant rentals agreed to be paid. If the 
hydrants,; put in were no more than the needs of the town required, 
and if the rentals agreed to be paid therefor were reasonable, no rea- 
son is perceived why the town and the water company might not 
arrange the time and amount of such payments as would best sub- 
serve the interests of either party. It is said that the amount to be 
paid differs in différent years, and that some of the semiannual pay- 
ments are larger than others. That was a matter within the discré- 
tion of the board of trustées of the town, provided the rentals agreed 
to be paid did not exceed the revenues which might lawfully be ap- 
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plied to their payaient. Within thèse limits, the discrétion of the 
board of trustées is uncontrollable by the court, in the absence oi 
fraud or an abuse of discrétion so gross as to évince bad faith. The 
power given to municipal corporations to contract for water is purely 
a business power, and the method of its exercise is discretionary. 
City of Valparaiso v. Gardner, supra. The law is firmly settled that 
discretionary powers vested by law in municipal corporations are not 
subject to judicial control, except in cases where fraud is shown to 
exist, or the discrétion is being grossly abused, to the oppression of 
the citizen. Seward v. Town of Liberty, 142 Ind. 551, 42 N. E. 39. 
The making of a contract for the supply of water was a matter dele- 
gated to the board of trustées of the town of Fowler, to be exercised 
according to its discrétion ; and in the absence of fraud, or of an 
abuse of discrétion so gross as to évince bad faith, its action, while 
within the authority delegated to it, is not subject- to review by the 
courts. City of Vincennes v. Citizens' Gaslight Co., 132 Ind. 114, 
126, 127, 31 N. E. 573, 16 L. R. A. 485. 

The spécial master has found that more hydrants were rented than 
the needs of the town required, so as to create a fund sufficient to 
pay the mortgage indebtedness, and that this was a mère device to 
évade the constitutional prohibition against creating a debt in excess 
of 2 per cent, of the value of the taxable property of the town, The 
court has read the évidence, and is of opinion that it does not war- 
rant the spécial master's conclusion. The question of how many 
hydrants were needed by the exigencies of the town was one to be 
determined by the board of trustées according to its judgment, in 
the absence of fraud. There is no évidence of fraud, nor does the 
évidence show any gross abuse of discrétion. The most that can be 
gathered from the évidence is that there was a différence of opinion 
on this question. The same observation is true as to the amount 
agreed to be paid for hydrant rentals. In the case of Seward v. 
Town of Liberty, supra, it was shown that the board of trustées of 
the town had entered into a contract agreeing to take and pay for 
gas three times the amount for which the same company furnished 
gas to its private consumers, and it was held that this neither showed 
fraud, nor such gross abuse of discrétion as wouîd justify judicial 
interférence. No such case of abuse of discrétion is shown hère. 
Indeed, as appears from an examination of the answer, no charge of 
fraud is made against the board of trustées ; nor is there shown to 
hâve been any abuse of discrétion, having regard to the présent and 
future needs of the town. The amount agreed to be paid for hydrant 
rentals is shown to be about the same as was paid in other towns at 
the time the ordinance was adopted. In the opinion of the court, 
nothing is found in the ordinance to invalidate it, unless it be found 
in section 11, and in what was done under and pursuant to that 
section. 

And, first, did the section, prior to the exercise of the option, ren- 
der the ordinance invalid and unenforceable ? At the time the ordi- 
nance was adopted, as well as at the time when the option was exer- 
cised, the town of Fowler had no authority or power to purchase the 
waterworks subject to the incumbrance of $30,000. If the town had 
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owned the waterworks free of incumbrance, it could not hâve ex- 
ecuted a vaiid mortgage upon them. No municipal corporation has 
any power or authority to incumber its property by mortgage, in 
the absence of législative authority so to do. If a municipal corpora- 
tion should accept a conveyance of property subject to a mortgage, 
it must pay off the mortgage debt, or lose the property. The pur- 
chase of the waterworks by the town of Fowler, subject to the in- 
cumbrance created by the deed of trust, would create an indebtedness 
to the full extent of such incumbrance. Mayor, etc., v. Gill, 31 
Md. 375 ; Waterworks Co. v. Trebilcock (Mich.) 58 N. W. 371 ; 
Earles v. Wells, 94 Wis. 285, 68 N. W. 964, 59 Am. St. Rep. 886; 
Brown v. City of Boston (Mass.) 60 N. E. 934. It is apparent that 
the town of Fowler on August 9, 1895, as well as on November 9, 
1895, was constitutionally disabled to purchase the waterworks from 
the Fowler Watet Company. Did such disability render the other 
provisions of the ordinance invalid and unenforceable, prior to the 
exercise of such option? This is a question of municipal power, to 
be determined by the constitution and laws of this state. 

It is settled by the décision of the suprême court in City of South 
Bend v. Reynolds, 155 Ind. 70, 57 N. E. 706, 49 L. R. A. 795, and 
authorities there cited, that an option to purchase, contained in an 
ordinance granted by a city indebted at the time to an amount which 
disabled it to purchase, does not impair the validity of the ordinance 
in other respects. In this case the city of South Bend, by an ordi- 
nance duly accepted, entered into a contract with James Oliver which 
provided that he should erect a suitable building for a city hall, at 
a cost not exceeding $75,000, upon a lot owned by the city. The 
building, when completed, was to be leased to the city for 12 years, 
with a right of renewal, at an animal rental of $7,200, which the city 
agreed to pay annually. Oliver gave and the city reserved an option 
to purchase the building at the termination of the lease, or at any 
time during the term. Reynolds, a taxpayer, brought suit against 
Oliver and the city to enjoin them from carrying the ordinance into 
effect. It was held that the contract for the payment of rent was 
valid. The court said: 

"The only contract of the city la to pay an annual rent of $7,200, which 
is admltted to be only a fair rental value for sald building. • * * TJn- 
der sald contract the city Is trader no obligation whatever to pay anything 
for the érection of sald building, or to purchase the same when erected. 
If it should attempt to exercise its option to purchase said building, but 
cannot do so wlthout vlolating the constitutional limitation as to becom- 
ing indebted, It may be enjoined from exercising such option. No facts 
are alleged In the eomplaint showlng that the cnrrent revenues of the city 
will not be sufflcient to pay the Indebtedness for rent under said contract 
each year when the same cornes Into existence, includlng ail other expenses 
for which the city la liable. The allégations of the eomplaint do not show, 
therefore, that said contract créâtes any Indebtedness In violation of the 
constitution." 

The same doctrine is maintained by other courts of high authority. 
In Stedman v. City of Berlin (Wis.) 73 N. W. 57, the ordinance con- 
tained an option authorizing the city to purchase the System of water- 
works within six months after its completion, and provided that the 
amount to be paid should be the amount of the bonded indebtedness 
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of the water company, and, in addition thereto, the amount which the 
enlargement of the plant should cost in excess of such bonded indebt-- 
edness. In a suit brought by a taxpayer of the city to enjoin the 
carrying out of the contract, and to set aside the ordinance on the 
ground that it was beyond the power of the city to enact the same, 
because thereby a debt was created in excess of the constitutional 
limit, it was held that the contract to pay rent for the hydrants was 
valid and enforceable, notwithstanding the option reserved. After 
deciding that the contract for the payment of annual hydrant rentals 
did not create a debt, but was only a current expense to be paid as 
the water was furnished, the court held that the option clause in the 
ordinance created no liability and imposed no obligation. The court 
said: 

"It is clear that the city has not exceeded ita constitutional limit to con- 
tract indebtedness. The city is under no obligation to tmy the water- 
works constructed under the franchise in question. It has simply stipu- 
lated for an option to buy the same on the terms stated, as it may flnd 
it prudent or advantageous for it to do so or not It may décline to pur- 
chase, whenever the proper tlme for that purpose arrives, and this wlll 
put an end to the entire matter." 

To the same effect is the case of Water Co. v. Woodward, 49 
Iowa, 58. There, as hère, it was insisted that the stockholders of 
the water company were not required to pay anything; that the 
waterworks were in fact constructed with bonds, or the proceeds 
thereof ; and that the water company did not contribute anything for 
the purpose of construction. It was further urged there, as hère, 
that the ordinance attempted to do by indirection what could not be 
done directly, and thus to évade the constitutional limitation on the 
power of the town to create an indebtedness. We say, as was said 
by the suprême court of Iowa : 

"If this be conceded, and yet by the means adopted no debt Is incurred 
or obligation assumed by the city which is illégal, it is difficult to see why 
the means adopted are unconstitutioual." 

It follows, therefore, that the réservation by the town of an op- 
tion to buy the waterworks within 30 days after their completion and 
acceptance did not render the ordinance invalid or unenforceable. 

Nor is there anything disclosed on the face of the bonds, or in 
the indorsement on their back, w T hich would impart notice of the in- 
validity of the ordinance or of the trust deed or of the bonds. Such 
negotiable bonds, in a certain sensé, are the représentatives of money, 
and freely pass by delivery in the markets of ail commercial coun- 
tries. To accomplish this purpose, the holder of a perfected bond 
must be deemed to be the true owner, and be able to invest an inno- 
cent purchaser for value and before maturity with an unimpeachable 
title. The title of a bona fide holder of such bond ought to stand on 
as secure a foundation as that of a person who receives a bank note 
in the ordinary course of business. Any other doctrine would 
undermine the very structure of commercial law, and shake the 
foundations of such paper crédits. 

The certificate of the président and clerk of the town of Fowler 
indorsed upon the bonds constituted a représentation of the validity 
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of the contract to pay rent, and that such rent would be applied to 
the payment of the principal and interest of the bonds. The town 
ought not now, after money has been paid to the waterworks Com- 
pany on such bonds on the faith of such représentations, to be per- 
mitted to repudiate them. Goodman v. Simonds, 23 How. 343, 15 
L. Ed. 934. 

2. Is the ordinance rendered invalid, in so far as the town of 
Fowler has contracted to pay semiannual hydrant rentals, by the 
subséquent purchase of the waterworks pursuant to the option re- 
served, or by other subséquent acts of its board of trustées ? The 
only act set up in the answer subséquent to the adoption and accept- 
ance of the ordinance, material to be considered, in addition to the 
purchase of the waterworks, is the passage of an ordinance by the 
board of trustées of the town on August 27, 1897. This ordinance 
provided for the issue of $9,000 of funding bonds for the purpose of 
raising money with which to discharge the outstanding indebtedness 
of the town incurred in the payment of the cost of constructing, ac- 
quiring, extending, and equipping the waterworks. The bonds were 
executed and delivered to Farson, Leach & Co. at their office in 
Chicago, where the same were executed by the board of trustées of 
the town of Fowler, who were there présent for that purpose; and 
said bonds were then and there sold to Farson, Leach & Co. for 
their par value, and the purchase price was received by said town. 
So far as the rights of the bondholders of the water company are 
concerned, this transaction is wholly immaterial. Nothing could be 
done by the board of trustées after the bonds had been issued and 
had gone into the hands of innocent holders for value which could 
affect or impair their validity. The purchasers of the bonds were 
not bound to look beyond the ordinance and the records of the town 
leading up to its adoption. The town is estopped to set up any 
secret contract Of ûnderstanding between it and the water company 
dehors the ordinance and the records of the town relating to its 
adoption. The purchasers of the bonds had the right to act on the 
faith that the ordinance spoke the truth, and that no undisclosed 
fraudulent plan or scheme lurked in ambush to entrap the unwary 
investor. No évidence was admissible to show that there existed 
between the board of trustées and the water company some secret 
and corrupt plan or scheme outside of the ordinance. To permit 
such évidence against innocent purchasers of negotiable bonds would 
be to offer a premium on fraud, and open wide the door to successful 
swindling. 

Nor does the exercise of the option by the town to buy the water- 
works, when the constitution forbade it, invalidate the contract or 
the grant contained in the ordinance. In Hynds v. Hays, 25 Ind. 31, 
36, 37, it is said : 

"It ls, we believe, well settled that when a party has contracted to per- 
forai anything, and an illégal act ls included thereln, that he shall never- 
theless be held to perforai so much of hls contract as lt ls lawful to per- 
forai, lf it can be separated from that part which ls illégal. In other 
words, so far as the contract is lawful it will be supported, but beyond 
that lie parties will be left without aid. But if the contract be of such 
a nature that no séparation can be made between the légal and illégal 
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stipulations, then tlie whole will be held void, and no action can be main- 
talned upon It" 

In the présent case the contract to pay the hydrant reiitals is 
perfectly valid and légal, and is in no wise dépendent upon or con- 
nected with the exercise of the option to buy the waterworks. It 
is entirely practicable to separate the contract to pay rentals, which 
was lawful, from the option to buy, which was vicious. It is difficult 
to see how a contract valid and enforceable before the exercise of 
the option to buy can be rendered invalid by the unlawful act of the 
town in attempting to purchase. The bondholders had the right to 
assume that the town would exercise the option to buy in good faith, 
and would not attempt to do so when it knew the constitution pro- 
hibited it from making a lawful purchase. It may be that, as be- 
tween the town and the water company, the conveyance would not 
be set aside by a court of equity, at the suit of the water company, 
on the ground that each party was in pari delicto. The complainant 
and the bondholders, however, are in no wise implicated in the un- 
lawful act, and they hâve a right to hâve the conveyance of the 
waterworks adjudged illégal. The town of Fowler can claim no ad- 
vantage or benefit, as against the complainant and the bondholders, 
by reason of its receiving a conveyance of the waterworks pursuant 
to the option reserved in the ordinance. 

3. May the court in this suit ascertain and détermine the amount 
of the hydrant rentals due and owing by the town of Fowler to the 
complainant, and decree the payment of the same? It is contended 
that the right to the rentals grows out of contract, and that their 
recovery must be sought in an action at law. As a gênerai proposi- 
tion, this contention is well founded, but is it applicable hère? The 
title of the waterworks stands of record in the town of Fowler. 
The town is in the actual possession of the tangible property covered 
by the deed of trust. It is therefore not only a necessary, but an in- 
dispensable, party to a suit for the foreclosure of the trust deed. A 
decree of foreclosure against the water company alone would not 
enable the purchaser at the foreclosure sale to obtain possession 
of the waterworks without further litigation against the town. The 
complainant was therefore under a necessity to make the town of 
Fowler a party défendant to the bill to procure an effective decree 
of foreclosure; and in such case it is according to the established 
course of procédure, in order to avoid multiplicity of suits and to 
prevent expense and delay to the parties, to proceed and give such 
final relief as the circumstances of the case may demand. It is not 
to be overlooked that the town covenanted to pay the hydrant rent- 
als directly to the complainant. In Tayloe v. Insurance Co., 9 How. 
390, 13 L. Ed. 187, an agreement to insure had been entered into 
between the parties, but the policy had not been issued by the com- 
pany. Upon the happening of a loss the assured filed a bill praying 
that the company be decreed to pay the loss, or for such other relief 
as the complainant might be entitled to. The court maintained 
jurisdiction, saying: 

"No doubt, a eount could hâve been framed upon the agreement to insure 
eo as to hâve maintained an action at law. But the proceediugs would 
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have been more complicated and embarrassing than upon the policy. The 
party, therefore, had a right to resort to a court of equity to compel the 
delivery of the policy either before or al'ter the happening of the loss; and, 
being properly in that court after the loss had happened, it is according 
to the established course of proceeding, in order to avoid delay and expense 
to the parties, to proceed and give such final relief as the circumstances 
of the case demand." 

In the case of Ober v. Gallagher, 93 U. S. 199, 206, 23 L. Ed. 
829, 831, it is said: 

"Having obtalned rightful Jurisdiction of the parties and the subject- 
matter of the action for one purpose, the court will inake its jurisdiction 
effectuai for complète relief." 

See, also, Sunflower Oil Co. v. Wilson, 142 U. S. 313, 12 Sup. Ct. 
235, 35 L. Ed. 1025. 

This court having acquired rightful jurisdiction of the town of 
Fowler and of the subject-matter, it will make that jurisdiction 
effectuai by granting complète relief, and will not remit the com- 
plainant to an action at law. 

The exceptions of the complainant to the findings and conclusions 
of the spécial master are sustained. A decree may be prepared in 
conformity with this opinion. 



JOHN HANCOCK MUT. LIFE INS. CO. v. HOTJPT. 
(Circuit Court, W. D. Pennsylvania. August 14, 1901.) 

1. Référence— Findings of Master— Review. 

Findings of a master on matters of fact are not to be disturbed unless 
clearly in conflict with the weight of évidence. 

8. Life Policy — Cancellation — Material Misrepresentations. 

Where a llfe policy provides that it shall be void If any of the state- 
ments in the application are untrue, and the applicant expressly war- 
rants that ail his statements are true, but the application contains ma- 
tériel misrepresentations as to his health and as to the pendency of 
applications for Insurance with other companies, etc., which misled the 
company, and induced the issuance of the policy, and which are ap- 
parently interided for that purpose, the company is entitled to have the 
policy canceled on bringing suit within the proper time, especially 
where, even if the misrepresentations are not intentional, the policy, 
when delivered, plalnly discloses the untrutlifulness of the représenta- 
tions. 

B. Same— Knowledge of Médical Examiner— Effect. 

The fact that the physician who makes the médical examination has 
knowledge of the untruthf ulness of the représentations will not affect 
the company's right to the cancellation of the policy, he not having 
any power to enter into a contract of insurance or to make a waiver. 

4. Same— Incontestable Clause — Efpect. 

A provision in a life policy that it is incontestable after two years 
cannot affect a suit by the company to obtain its cancellation, brought 
within three months from its date, the company's rights depending on 
the facts as existing at the flling of the Mil. 

In Equity. 

E. N. Willard, for plaintiff. 

J. B. Woodward, for défendant. 
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ACHESON, Circuit Judge. This suit was commencée! on October 
21, 1898. The bill is for the cancellation of a policy of insurance for 
$10,000, dated July 29, 1898, and on that day issued by the plaintiff 
to the défendant upon the life of the latter, on a written application 
dated July 15, 1898, made and signed by trie défendant. The policy 
recites that the insurance is made "in considération of the représenta- 
tions and statements made in the application for this policy, which 
are referred to and made a part hereof," and stipulâtes that, "if any 
of the statements in the application for this policy are in any respect 
untrue, this policy shah become void, except as hereinafter agreed," 
and that the "policy shall be incontestable after two years from its 
date, except for nonpayment of premium, or military or naval serv- 
ice in time of war." Âccompanying the application were questions 
propounded by the médical examiner to the applicant, the latter's 
answers to the same, and the following stipulation thereunder, sub- 
scribed by the applicant: 

"I hereby warrant that ail the statements and answers made by me 
above are complète and true. I agrée that there shall be no contraet of 
Insurance untll a policy shall hâve been issued and delivered, and the first 
premium thereon paid, while I am In good health; and, if said policy be 
issued, this application, with answers made to the médical examiner, shall 
be a part thereof." 

A true copy of the questions by the médical examiner and the 
applicant's answers thereto were plainly printed and written on the 
reverse side of the policy as issued and delivered. The ground for 
the cancellation of the policy alleged in the bill is that certain speci- 
fied représentations and statements made by the défendant in his 
said application and answers to the médical examiner, material to 
the risk, and upon the faith of which the policy was issued, were un- 
true, and were known by the applicant to be false when made. 

After the cause was at issue, and at the instance of both parties, 
and in pursuance of a written stipulation signed by their counsel, 
the court referred the case to a master named by them. The order 
appointing the master did not expressly define his powers, but 
throughout the proceedings before him both parties acted upon the 
theory that he was authorized to hear and décide ail questions of fact 
and law, and each party requested the master to make findings of 
fact and law in accordance with propositions submitted by them re- 
spectively. In the main, the findings of the master were in favor 
of the plaintiff, and he has recommended a decree in accordance with 
the prayers of the bill, canceling the policy in question. The master 
found and has reported, among other things, that "the défendant 
was not fairly insurable, and this fact was known both to him and to 
the examining physician" ; that "the application and médical exam- 
inera report signed by the applicant contained misstatements cal- 
culated and intended to, and which did in fact, deceive and mislead 
(he company's officers" ; that, "had the questions of the application 
been truthfully or fairly answered, the policy would not hâve been 
issued"; and that on "October 11, 1898, promptly on discovery of 
the misrepresentations, and within three months from the date of 
the original application, plaintiff tendered the défendant the return 
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of the premium paid." Specifically answering certain of the plain- 
tiff's requests, the master foun-l thus : 

"In his application the défendant stated as follows: 

" 'The only Insurance on my life is as follows: New England, $15.000; 
Northwestern, $10,000; Mutual Life, New York, $10,000; State Mutual, 
$20,000; jEtna, $10,000.' He further stated in his application as follows: 
'I hâve never made an application to insure my life to any Company nor 
agent upon which a policy has not been issued, nor is there one now pend- 
ing, unless so stated above.' He further stated as follows, 'Hâve applied 
to State Mutual for $10,000 additional,' in his déclaration to the médical 
examiner. Answer. I so find and report." 

"That said answer [statement] was untrue, and at the time it was made, 
on July 15, 1898, the défendant had an application pending, which he made 
to the Phœnix Mutual Life Insurance Company of Hartford, Conn., for in- 
eurance on his life in the suin of $10,000 on June 29, 1898, which was re- 
ceived at the office of the Phœnix Mutual Life Insurance Company, in 
Hartford, Conn., on July 6, 1898, and rejected August 8, 1898. Answer. 
I so find and report. The date of rejection, however, was August 6th." 

"That question lia, put by the médical examiner in his question, was as 
follows: '(lia) Hâve you been obliged to consult a doctor at any time 
during the last ten years? If so, when, and for what?' To which the de- 
fendant answered, 'Pneumonla, 1% years ago.' Answer. I so find and re- 
port." 

"That said answer was false and misleading, and the défendant had 
consulted Dr. F. H. Bosworth, of New York, a specialist in throat diseases, 
in the month of April, 1897, and fr m that time to October 1, 1898, for a 
disease of the throat which the doctor pronounced 'perichondritis of the 
crieoid cartilage of the larynx.' That he consulted Ernest U. Buckman 
and Dr. L. H. Taylor, both specialists in throat diseases, of the city of 
Wilkesbarre, Pa., for the same disease, from April, 1897, to November, 
1898. That he was treated for throat disease by thèse physicians in the 
month of April, 1897, and every month thereafter until November, 1898, 
from two to tén times a month, and they treated him by sprays, applica- 
tions to the throat, and by applylng electricity to the throat externally. 
Answer. I so find and report." 

"That the défendant was also asked by the médical examiner this ques- 
tion: '(11b) When, and for what, did you last consult a doctor?' To which 
the défendant answered: 'As above* (which above answer was 'pneumonla, 
VA years ago'). That said answer was false and misleading, as the un- 
contradicted évidence Is that he consulted and was treated for disease of 
the throat by Drs. Bosworth, Taylor, and Buckman, from April, 1897, to 
November, 1898. Answer. I so find and report." 

"That the défendant was also asked by the médical examiner this ques- 
tion: 'Are you nnw under a doctor's care? If so, for what?' To which 
the défendant answered, 'No,' which answer was false and misleading, 
according to; the testimony of Drs. Bosworth, Taylor, and Buckman. An- 
swer. I so find and report" 

"That the thirteenth question put by the médical examiner to the de- 
fendant was as follows: 'Has any proposai or application to insure your 
life ever been made to any company or agent upon which a policy has not 
been issued, or is any now pending? If so, glve full particulars.' To 
which the défendant answered, 'Hâve applied to State Mutual for $10,000 
additional,' which answer was false, and there was an application by the 
défendant for a policy of $10,000 upon his life pending in the Phœnix Mu- 
tual Life Insurance Company of Hartford, Conn., dated June 29, 1898, re- 
ceived by the Phœnix Mutual on July 6, 1898, and rejected on August 8, 
1898. Answer. I so find and report, except that the date of rejection was 
August 6th." 

"Question 18 put by the médical examiner to the défendant was as fol- 
lows: 'Hâve you ever had or been predisposed to any of the folio wing 
■diseases or infirmities? If so, state the full particulars, giving dates, 
severity, duration, nature, and number of attacks.' Among the diseases 
then inqulred about was this: 'Hâve you ever had or been predisposed to 
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disease of the throatV To whleh the défendant answered, 'No, except 
pneumonia, abova' That said answer was false. Answer. I so flnd and 
report." 

"Tliat the plaintilï was induced to issue its policy, No. 50,098, insuring 
the defendant's life, by false déclarations and représentations made to it 
by the défendant as to the state of his health and médical attendance. 
Answer. I so find and report." 

"That, had the défendant stated the trutb In his application and In bis 
answers to the questions put to hiro by the médical examiner as to his 
previous health and médical attendance, the policy would not hâve been 
Issued. Answer. I so flnd and report." 

"At the rime M. B. Hr-upt made his application to the plaintiff he knew 
he had disease of the throat; he knew that he had consulted and been at- 
tended by Drs. Bosworth, Taylor, and Buckman, specialists In throat dls- 
eases, for diseases of the throat; and he knew that he had had illness and 
disease <ther than as stated by him in his application and in his answers 
to the questions put to him by the médical examiner. Answer. I so flnd 
and report." 

"From April, 1897, to and including July 15, 1898, the défendant had 
perlchondritis of the cricoid cartilage of the larynx. Answer. I so find and 
report." 

"Perichondrltls of the cricoid cartilage of the larynx is a disease of the 
throat, and tends to shorten life and increase the risk of loss in the matter 
of life insurance. Answer. 1 so flnd and report." 

"The concealment of the fact by the défendant that he had consulted 
and been attended by Drs. Bosworth, Taylor, and Buckman for throat 
disease was the concealment of a fact material to the risk. Answer. I so 
flnd and report." 

"Tbe concealment of the fact by the défendant, on July 15, 1898, that he 
had an application pending in the Phœnix Mutual Life Insurance Company 
of Hartford, Conn., for a policy of $10,000, on his own life, was the con- 
cealment of a material fact. Answer. I so find and report." 

"That under ail the évidence in this case the answers of the défendant 
to the questions put to him by the médical examiner, Nos. 11 a, b, and c, 
13, 18, and 19, were made with actual Intent to deceive the plaintiff. An- 
swer. From a careful considération of the évidence, I believe this to be so. 
I so flnd and report." 

"The policy, which the défendant read upon its delivery, contained thla 
clause: 'No person except the président or secretary Is authorized to make, 
alter, or discharge contracts, or waive forfeiture.' Answer. I so find and 
report." 

To the report and findings of the master the défendant filed ex- 
ceptions, and, accordingly, the cause came on for final hearing. The 
case, however, has been considered by the court as well on the 
pleadings and proofs as on the report of the master and the excep- 
tions to his findings. Now, it is settled that the findings of a master 
upon matters of fact are not to be disturbed unless clearly in con- 
flict with the weight of the évidence. Kimberly v. Arms, 129 U. 
vS. 512, 9 Sup. Ct. 355, 32 L. Ed. 764; Davis v. Schwartz, 155 U. S. 
631, 15 Sup. Ct. 237, 39 L. Ed. 289. No such clear conflict is 
apparent hère. Certainly there was évidence to sustain ail the 
findings of fact hère excepted to, and I am not conviuced that the dé- 
terminations of the master were against the weight of the évidence 
in any essential particular whatever. 

In the brief of the defendant's counsel it is said : 

"It ls not denied that the application contained misrepresentatlons, and 
that the misrepresentatlons were material to the risk. It is strenuously de- 
nied, however, that they were made by the défendant with Intent to deceive 
the plaintiff." 
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But, under the circumstances, and having regard to ail the évi- 
dence, it is hard to acquit the défendant of positive bad faith. I can- 
not say that the master went too far in holding, as he has done, that 
the défendant actually intended to deceive the plaintiff. 

It does not help the defendant's case that the médical examiner, 
who acted in this one instance, was informed or had knowledge of 
what the facts were. The médical examiner was not authorized to 
enter into a contract of insurance, or to make any waiver. The dé- 
fendant well knew that his application and accompanying answers 
to the questions of the médical examiner were addressed to the in- 
surance company, and were to be submitted to its officers as the 
basis of the proposed contract of insurance. He subscribed his ap- 
plication and the said answers, and must be taken to hâve known 
the contents thereof. He is not to be heard to assert the contrary 
under the circumstances of this case. Moreover, he expressly war- 
ranted the truth of his statements and answers as subscribed by him. 
Furthermore, aside from the warranty, his misrepresentations were 
most material, and, in fact, misled the plaintiff, and induced it to 
issue the policy. Still further, even if it could be believed that the 
défendant did not originally know what his answers stated, the pol- 
icy, when delivered to him, plainly disclosed his untruthful answers, 
and he could not, in good faith to the plaintiff, hold the policy. In- 
surance Co. v. Fletcher, 117 U. S. 519, 534, 6 Sup. Ct. 837, 29 L. Ed. 
934. Under the findings of fact by the master and the proofs, the 
défendant is without any solid ground upon which to place a dé- 
fense to this bill. 

A word as to the suggestion made by the defendant's counsel 
touching the effect of the clause providing that the policy shall be 
incontestable after two years from its date. That clause, and the 
authorities cited under this head, plainly hâve no application to this 
case. This suit is for cancellation of the policy, and was brought 
within two years — indeed, within three months — after its date. The 
suit proceeded upon the ground that there never was a valid con- 
tract of insurance, and that the policy was fraudulently obtained. 
Of course, the case is to be determined upon the facts as they ex- 
isted at the date of the filing of the bill. 

The exceptions to the master's report must be overruled, and his 
findings of fact confirmed. Let a decree be drawn in favor of the 
plaintiff in accordance with the recommendation of the master. 



AMERICAN SCHOOL FTJRNITURE CO. v. J. M. SATJDER 00. et al 

(Circuit Court, E. D. Pennsylvania. January 22, 1902.) 

No. 24, Oct, 1900. 

Patents — Ikpringbmbnt— Combixation. 

A claim for a combination is not Jnfringed by another comblnation 
!n which one of the descrlbed or specifled éléments of the patented com- 
bination is omitted without substitution of any équivalent thereto. 



On Final Hearing. 

For former opinion, see 106 Fed. 731. 
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J. B. McPHERSON, District Judge. This case présents an un- 
usual situation. Although it is a suit charging the infringement of 
a patent, the défendants admit that the patent was for a useful in- 
vention, and that it had not been anticipated. The only issue is in- 
fringement, and even upon this point the défendants hâve taken no 
testimony, relying wholly upon the alleged weakness of the complain- 
ant's case. Unusual as the facts may be, however, an examination 
of the évidence has satisfied me that the défendants' course was jus- 
tified, and that the charge of infringement has not been made out. 
The patent in suit is in no sensé a primary patent. It is for im- 
provements in adjustable school desks and seats, and consists essen- 
tially in a combination of old éléments, as will be seen by an ex- 
amination of the sixth and seventh claims of the patent, which are 
the only two claims involved in this controversy: 

"(6) In an adjustable desk, the combination with the legs or standards, 
each provided with a slot, of a rack-bar on one side of said slot, the desk 
proper having depending arms adapted to bear against the legs or stand- 
ards, a rod Connecting sald arms and provided with screw-threaded ends, 
a hollow clamping-nut on each of said ends, a hollow shaft on the rod, 
and a pinion on each end of the hollow shaft and engaging the rack-bars 
of the slots, and adapted to bear against the legs or standards, when the 
clamping-nuts are tightened; ail said parts substantially as and for the 
purposes described. 

"(7) In an adjustable desk, the combination with the legs or standards, 
each provided with a slot, of a rack-bar on one side of said slot, the desk 
proper having depending arms adapted to bear against the legs or standards, 
a rod Connecting said arms and provided with screw-threaded ends, a hollow 
ehaft on sald rod, a bllnd nut on < ne end of said rod and sectired to said 
hollow shaft, a pinion on each end of said hollow shaft and engaging the 
rack-bars of the slot and adapted to bear against the legs or standards, and 
a hollow clamping-nut on each end of the rod and bearing against the 
outer faces of the depending arms; ail said parts substantially as and for 
the purposes described." 

It will be observed that the Connecting rod is an essential part of 
this combination. Without it the desk would not be operative ; for, 
to use the phrase of the complainant's counsel, unless there were an 
"interposed médium" against which the clamping-nuts could abut, 
the device would not work. Now, what the défendants hâve done 
is to rearrange the same éléments that hâve been combined in the 
complainant's patent, so as to omit the Connecting rod altogether, 
and to make the body of the desk proper serve as the "interposed 
médium" against which the clamping-nuts abut. By this simpler 
combination, the desk, as a whole, performs the same function as 
does the desk of the complainant. This, as it seems to me, is clearly 
permissible, and does not constitùte infringement. A very récent 
décision of the circuit court of appeals of this circuit (Pittsburg 
Meter Co. v. Pittsburg Supply Co., 48 C. C. A. 580, 109 Fed. 644) re- 
lieves me of the necessity of discussing the subject further. The prin- 
ciple applied in that case was thus stated : 

•'Nothing in the law of patents is better settled than the rule that a 
claim for a combination is not Infringed if any one of the described or 
specifled éléments Is omitted, without the substitution of anything équiva- 
lent thereto." 

113 F.-37 
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Thïs, as I understand it, is precisely what was donc in the présent 
case. The complainant's Connecting rod was omitted, and nothing 
has been substituted équivalent thereto, the function performed by 
the rod in the complainant's device being now performed by the re- 
maining éléments in the combination. A better arrangement has 
produced a less complex resuit, and in combination patents such a 
product of the inventive faculty is to be encouraged. 

A decree may be entered dismissing complainant's bill, with costs. 



THE SEVEKN. 

(District Court, E. D. Virginia. January 21, 1902.) 

L Admiralty— Evidence in Suit for Collision— Amusions of Master. 

Statements made by the master of a vessel, after a collision, as to 
the toanner of its occurrence, are receivable as admissions against the 
owners in an action against them for the collision. 
8. Collision— Défenses— Inévitable Accident. 

The défense of inévitable accident in a suit for collision will not 
avail a vessel unless she is shown to hâve been free from fault. 
8. Same— Anchored Vessels— Dragging Anohok in Stokm. 

Evidence that the dragging of a vessel's anchor, which resulted in 
her collision with another anchored vessel, was due to a sudden and 
severe squall, does not make out a défense of inévitable accident, where 
it is further shown that she had out only one of her two .anchors, that 
the squall lasted only about flve minutes, and that only one other of 
a number of vessels at the anchorage grounds dragged anchor, but 
such évidence, taken together, tends to show that the collision was due 
to the fault of such vessel in failing to be properly anchored. 
i. Same — Presumption of Carb. 

In case of collision between two anchored vessels, one of which 
dragged its anchor while the other did not, the latter is presumed to 
hâve been free from fault 
5. Same— Fault of Pilot— Impbopeb Place of Anchorage. 

The fault of a licensed pilot in anchoring a foreign vessel without 
cargo in the place allotted to loaded vessels by the barbor régulations 
is not attributable to the vessel. 

In Admiralty. Suit in rem to recover damages for collision. 

This is a libel flled by Lewis Luckenbach, owner of the barge Frank 
Pendleton, against the steam bark Severn, and a cross-libel flled by the 
owners of the Severn against the Frank Pendleton, to recover damages 
arising from a collision which oocurred on the nlght of the 16th of August, 
1900, between 8:15 and 8:30 p. m., near the mouth of James river, about 
abreast of Newport News; said barge and bark being, respectively, at 
anchor in the anchorage grounds prescribed by the harbor master of New- 
port News for loaded vessels. The barge Frank Pendleton was an ocean- 
going barge of a burden of about 1,300 tons gross, and the steam bark 
Severn was a British steam bark of a burden of about 2,000 tons. While 
so lying at anchor, a collision occurred in a storm by reason of the bark 
dragging its anchor and colliding with the barge. 

Bickford & Stuart, for the Pendleton. 

George Whitelock, E. I. Koontz, and Hughes & Little, for the 
Severn. 

WADDILL, District Judge (after stating the facts). The faults 
assigned by the Pendleton are that the Severn was wrongfully anch- 
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ored within the space allotted for loaded shipping, it being at the 

time light ; that it had out only one anchor, — its port anchor, — when 
both should hâve been out, and that at least its starboard anchor 
should hâve been kept in position to be immediately released in case 
of emergency or storm arising ; that the Severn's yards should hâve 
been trimmed fore and aft, instead of athwart-ship, as they were; 
and that the bark was not supplied with a sufficient crew. The dé- 
fense of the Severn is that the collision was inévitable, arising from 
a sudden and violent hurricane, that could not reasonably hâve been 
foreseen, and that the velocity of the wind was such that it was im- 
possible to hâve avoided what occurred, and that the Pendleton was 
negligently anchored in too close proximity to it. 

Considérable évidence was taken by the parties, respectively, in- 
cluding that of the master and crew of the Pendleton, though only 
the first mate of the Severn was examined ; the bark, with its entire 
officers and crew, on the next voyage after the collision, having been 
lost at sea, with the exception of the mate, who had left the ship by 
reason of sickness. One of the questions much discussed was 
whether or not certain statements made by the master of the Severn 
the day after the collision, as to how the same occurred, was ad- 
missible in évidence against the ship. Objection was made to the 
admissibility of this évidence upon the examination of witnesses 
orally before the court, and the same was received subject to excep- 
tion. The same admissions, however, had been previously received 
during the taking of dépositions without exception. The objection 
should hâve been then made and insisted upon ; but, in any event, it 
seems quite clear that such admissions from the master of the ship 
are received against the owner in proceedings in admiralty. The 
Enterprise, 2 Curt. 320, Fed. Cas. No. 4,497 ; The Potomac, 8 Wall. 
590, 594, 19 L. Ed. 511; Packet Co. v. Clough, 20 Wall. 528, 541, 
22 L. Ed. 406. 

The défense of inévitable accident, assuming that the évidence in 
this case established the respondent's contention in référence thereto, 
will not avail the Severn, unless it is shown itself to be free from fault, 
which it has utterly failed to do. Union S. S. Co. v. New York & 
V. S. S. Co., 24 How. 307, 313, 16 L. Ed. 699; The Morning Light, 
2 Wall. 550, 556, 557, 17 L,. Ed. 862; The Mabey, 14 Wall. 204, 215, 
20 L. Ed. 881; The Clara Clarita, 23 Wall. 1, 12, 23 L. Ed. 146; 
The Colorado, 91 U. S. 692, 703, 23 L. Ed. 379. Moreover, the évi- 
dence fails to make out a case of inévitable accident ; that is to say, 
that the storm was of such a character as that the collision could not 
hâve been avoided by the exercise of ordinary précaution and good 
seamanship on the part of those in charge of the Severn. The 
storm, it is true, was a violent one, but it only lasted at most five 
minutes, and at great height for only a minute. While it did appear 
to hâve been a thunder squall, rather than a cyclonic storm, still 
the threatening character of the weather was sufficiently manifest to 
hâve caused the Severn to hâve anticipated the coming trouble, at 
least to the extent that it could instantly hâve lowered its anchor, 
and hâve avoided the very trouble that ensued ; and, although the 
storm was extremely violent for a short while, the fact that only the 
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Severn and one other vessel lying at anchor in the harbor actually 
dragged anchor clearly indicates that the collision, was attributable 
rather to the failure to hâve the necessary anchorage than to in- 
évitable accident as the resuit of the suddenness and violence of the 
storm. My conclusion upon the whole évidence is that the collision 
was the resuit of the failure on the part of the Severn to hâve out its 
starboard anchor, and this, I think, sufficiently appears from the 
Severn's own évidence, independent of the admissions of its master, 
viz., that of the mate, Drake, and the other witnesses examined by 
the barge. It is conceded that the starboard anchor was not out, 
and it is plain from the évidence of the mate that it was, if in proper 
position to be let out, at least not put out in time to avert a collision, 
and, indeed, until the same was well nigh inévitable. The witness 
Drake and each of the expert witnesses examined by the Severn 
admit on cross-examination that it was not good seamanship to hâve 
been at anchor, under the circumstances, with only the port anchor 
out, and the starboard anchor not in position to be immediately let 
out. Had the two anchors been out, no collision would hâve ensued. 
The barge Frank Pendleton, having been collided with while at 
anchor, is presumed to hâve been free from fault, although in col- 
lision with another vessel which dragged its anchor. The Mary 
Fraser (D. C.) 26 Fed. 872; The Anerly (D. C.) 58 Fed. 794; The 
Cari Konow (D. C.) 64 Fed. 815. No fault should be imputed to the 
Pendleton because of its proximity to the Severn, as the prépondér- 
ance of évidence establishes that it was anchored at an entirely safe 
distance from the Severn. 

It is unnecessary, from the view taken by the court, to détermine 
whether any fault should be attributed to the Severn for having been 
anchored in the space allotted to loaded instead of light vessels. The 
bark was put where it was by a licensed pilot, who himself, it seems, 
did not know as to the particular harbor régulation, and it would 
seem that fault should not be attributed to it on that account. The 
E. A. Packer, 10 Ben. 521, Fed. Cas. No. 4,241 ; The City of Read- 
ing (D. C.) 103 Fed. 696. 

It follows from what has been said that the collision occurred 
solely from the fault of the Severn, and a decree may be entered so 
declaring. 



BOTBR v. KELLEK et al. 

(Circuit Court, B. D. Pennsylvanla. January 30, 1902.) 

No. 50. 

Bquitt Pleading— Failure to Answer Interrogatories — Staîement of 
Reasons in Answer. 

Statements in an answer In excuse of the failure of défendant to 
answer interrogatories contained In the Mil, frained under equlty rule 
44, should be as spécifie in setting out the grounds for such refusai au 
would be required in a demurrer for the same purpose. 

In Equity. On exceptions to answer. 

Edward Rector and Frank P. Prichard, for complainant. 
E. Hayward Fairbanks, for respondents. 
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J. B. McPHERSON, District Judge. The first four exceptions 
to the answer do not need discussion. They seem to me to be 
clearly well founded, and they are accordingly sustained. The fifth 
exception complains of the défendants' failure to answer the inter- 
rogatories contained in the bill, and may, perhaps, call for a few 
words concerning the excuse offered for such failure. The excuse, 
which is evidently framed under rule 44, is as follows : 

"As to the several interrogatories, Nos. 1 to 14, both inclusive, as thèse 
défendants may not hâve answered, they are advlsed and humbly submit 
that they are not bound to answer the same, and they therefore décline to 
answer said Interrogatories; and thèse défendants clalm the same beneflt 
of the objection as if they had demurred to the same. or to the discovery 
sought thereby." 

I do not think it to be my duty to go carefully over the bill and 
answer 14 times, in order to discover whether the interrogatories 
hâve been substantially answered ; nor do I feel obliged to con- 
sider what the undisclosed reasons may be that relieve the défend- 
ants altogether from answering such of the interrogatories as they 
may not hâve replied to in substance. If the défendants hâve in 
effect already answered the interrogatories, it will do no harm to 
answer them again specifically and in regular order. If they hâve 
not answered some of them at ail, the reasons for refusing so to 
do should be distinctly stated, so that the court may be able to 
judge whether the refusai stands upon a sufficient ground. If the 
défendants had attempted to protect themselves by demurrer, they 
would hâve been obiiged to specify the reasons for asking pro- 
tection; and the same obligation exists where the same resuit is 
sought by a différent form of pleading. 

It is therefore ordered that each interrogatory be separately an- 
swered, unless the défendants set forth distinctly the reason why 
they believe an answer may not lawfully be required ; thèse amend- 
ments and additions to be filed within 15 days. 



SEVERY PROCESS 00. et al. v. HARPER & BROS. 
(Circuit Court, S. D. New Tork. January 30, 1902.) 

1. Patents— Construction or Ci,atmr— Succebs of Device, 

When the question of infringement dépends upon the construction 
of the claims, the court, in the endeavor to find out what it is that 
the inventer has given to the world, is justified in considering the in- 
vention as measured by the success achleved, and where the alleged 
Infringer has taken the "last step," and has attained the first com- 
mercially successful solution of the problem, care should be taken to 
protect him to the estent of his actual invention. 

2. Same— Imi'uoveu cm Indbpendent Investor. 

Claims of a patent should not be so broadened by construction as 
to include devices which, though accomplishing the same function, do 
so by new combinations, operating upon principles so différent as to 
entitle their originator to be considered as an independent inventer. 
B. Same — Infiithoement — Platkn for Pïuntjng Press. 

The Severy patent, No. 549,691, for a bed or surface for platens for 
printing presses, composed of a number of fixed, independently ylelding 
bristles or wires, cannot be so broadly construed as to cover the device 
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of the Allen patents, Nos. 613,217-613,221, In which the bed or blanket 
consista ot fine wire coils, interlocked and Ueld in place between two 
sheéts of rubber, which are not "independently yielding," and espe- 
cially in View of the fact that the Severy device bas nèver been com- 
mercially successful, owing to its cost, while the Allen device was lm- 
mediately successful. 

In Equity. Suit for infringement of patent. On final hearing. 

William Houston Kenyon, for complainants. 
Frederick P. Fish and Charles Neave, for défendants. 

COXE, District Judge. This is an equity action for the infringe- 
ment of letters patent, No. 549,691, granted November 12, 1895, 
to Melvin L. Severy for an improvement in platens for printing 
presses. The ôbject of thé invention is to produce a uniform im- 
pression without the previous préparation of the platen, impression- 
cylinder, or type, known in the art as the "make-ready." This is 
accomplished by providing under the covering of the platen, or its 
équivalent, a surface "formed by the ends of a number of fixed. 
independently yielding, and elastic wires or bristles, or their équiva- 
lents, arrangée! in close proximity to one another and smoothed off 
evenly, whëreby a yielding surface is formed which accommodâtes 
itself to irregularities in the printing surface and to varying thick- 
nesses in différent parts of the material upon which the impression 
is to be made." The inventor describes the "make-ready" of the 
prior art as a tedious, expensive and unsatisfactory process, re- 
quiring skilled labor and wearing out the type. The substitution 
of the patented bed or surface for the "make-ready" removes ail 
thèse disadvantages. The inventor likens the surface which he uses 
to the independently yielding bristles of an ordinary hairbrush, but 
he does not limit hîmself to this particular means of producing it. 
He illustrâtes différent methods of reaching the same resuit by 
bending, in various ways, elastic wires placed in close proximity to 
one another, and having their free ends ground off to form a per- 
fectly flat surface. He says: 

"The fines, the wires and the closer their proximity to one another the 
better will be the resuit attained. Fine 'card clothing,' so called, illustrâtes 
the desired proximity of the wires and the evenness of the surface." 

The claims are as follows: 

"1. A bed or surface for platens for printing presses and the like com- 
posed of a number of flxed, independently yielding, elastic bristles or wires, 
substantially as set f orth. 

"2. A bed or surface for platens for printing presses and the like com- 
posed of a number of flxed, independently yielding, elastic bent wires or 
bristles, substantially as set forth." 

The défense of noninfringement is the only one argued. 

The defendant's device is described in and protected by five let- 
ters patent, granted to Arthur S. Allen, ail being dated October 25, 
1898. It consists of a séries of fine wire coils, interlocked, and 
held in place between two thin sheets of rubber. The upper and 
lower portions of the coils are imbedded in the rubber, the crests 
standing out for an infinitésimal distance from the rubber. To the 
underside of the coils is attached a sheet of woven fabric which 
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adhères to the rubber and rests on the platen. When in use a stiff 
paper board, known as "fibrelyn," is laid on top of the device, sheets 
of manila paper are laid on the top of the "fibrelyn" and between 
the sheets forms of paper, corresponding to the old "make-ready" 
are frequently placed, then cornes the paper upon which the im- 
pression is to be made. 

Considered from a practical and commercial point of view two 
propositions are incontestably established by the proof. First. That 
the complainants' blanket is a lamentable failure. Second. That the 
defendant's blanket is a pre-eminent success. The Severy patent 
lias been in existence for over six years and as late as October, 
1900, the complainants had not sucveeded in producing a success- 
ful commercial blanket. At that time they had, apparently, aban- 
doned the device as shown in the spécification and drawings and 
were experimenting with a blanket consisting of a thin sheet of 
brass perforated with parallel cuts about three-quarters of an inch 
long, uniformly distributed over the brass sheet which is to be 
backed by a blanket of rubber. This device was lauded by the 
complainants' représentatives as being incomparably superior to the 
"old bent wire arrangement" and is asserted by them to be within 
the Severy patent, although, upon a casual examination of the ex- 
hibit in évidence, the assertion seems a most extravagant one. In 
short, with unlimited capital, with "no lack of brains or money," 
with ample time and every facility for making a favorable impres- 
sion, the promoters of the Severy blanket hâve made a complète 
failure in their efforts to hâve it adopted by the printing trade. 
Printers hâve examined it, tried it, experimented with it and re- 
jected it. The fact of the complète commercial failure of the pat- 
ented device is not denied, but the excuse is made that it was im- 
possible to procure the necessary wire or a machine that would 
weave it into the desired fabric. At least $50,000 has been, it is 
said, expended in endeavoring to develop a practical commercial 
blanket, but without success. The blanket is too thick to be used 
on cylinder presses and too expensive for practical purposes. As 
complainants' counsel says in the brief: 

"The blankets which were made were very expensive, and had to be 
treated as precious things, as they certainly were." 

It is not denied that it is possible to construct the Severy blanket; 
that numbers of them hâve been constructed ; that cylinder presses 
can be eut down to fit them, and that they are capable of doing 
excellent work, but the expense and difficulty of making them seems 
prohibitive. Theoretically they are a success; practically they are 
a failure. The old "make-ready" also did excellent work; the only 
difficulty with it was the expense. It is apparent, therefore, that 
no substitute for "make-ready" can be popular and successful which 
offers no advantages in the way of cost. The defendant's blanket, 
though it was not put on the market until the autumn of 1898, was 
successful from the start. Large numbers of the devices are in ac- 
tual use in various printing establishments and are paying royalty 
to the manufacturer, the Tympalyn Company. The défendant alone 



584 113 FEDERAL REPORTER, 

is paying annually $12.50 per square foot on over a hundred squar* 

feet of the material. 

Of course, it is not asserted that the failure and success of thèse de- 
vices, respectively, should be considered by the court if the patentée 
is clearly entitled to a broad claim covering the use of wire in every 
form as applied to a platen bed. It frequently happens that im- 
provements are made in patented structures and methods by subsé- 
quent patentées, but this does not give thèse patentées the right to 
use the broad invention, neither has the broad inventer the right to 
use the subséquent improvements. When, hovvever, the question of 
infringement dépends upon the construction of the claims, the court, 
in the endeavor to find out what it is that the inventor has given 
to the world, is justified in considering the invention as measured by 
the success achieved. "In the law of patents it is the last step that 
wins." The last step in this art has certainly been taken by Mr. 
Allen and it is the step that has won. In such circumstances care 
should be taken not to reward the one who is still wandering in the 
realms of theory at the expense of the man who has actually solved 
the problem. 

To quote again from the Barbed Wire Patent, 143 U. S. 275, 283, 
12 Sup. Ct. 443, 446, 36 L,. Ed. 154, 158: 

"It may be arrange that, considering the Important results obtalned by 
Kelly in hls patent, it did not occur to him to substitute a coiled wire in 
place of the diamond shaped prong, but evidently it did not, and to the man 
to whom it did ought not to be denied the quality of inventor. There are 
many Instances in the reported décisions of this court where a monopoly 
has been sustalned in favor of the last of a séries of inventors, ail of whom 
were groping to attaln a certain resuit, which only the last one of the num- 
ber seemed able to grasp." 

Claims should not be so broadened by construction as to include 
devices which, though accomplishing the same function, do so by 
new combinations operating upon principles so différent as to en- 
title their originator to be considered as an independent inventor. 

The case of Westinghouse v. Power-Brake Co., 170 U. S. 537, 18 
Sup. Ct. 707, 42 L,. Ed. 1136, is instructive upon this subject. A 
pioneer patent was held not to be infringed by the defendant's device, 
because the latter, though within the letter of the claims, departed 
from the principle of the patent and solved at once and in the most 
simple manner the problem in question. At page 568, 170 U. S., 
page 722, 18 Sup. Ct., page 1 147, 42 L. Ed., the court says : 

"The patentée may bring the défendant within the letter of his claims, 
but If the latter has so ff>r changed the principle of the device that the 
claims of the patent, literally construed, hâve ceased to represent his actual 
invention, he is as little subject to be adjudged an infringer as one who has 
vlolated the letter of a statute has to be convieted when he has done nothing 
In conflict with its spirit and intent. 'An infringement,' says Mr. Justice Grler 
in Burr v. Duryee, 1 Wall. 531, 572, 17 L. Ed. 950, 658, 'involves substantJal 
identlty whether the identity be described by the terms, "same principle," 
same "modus operandi," or any other. * * *' The argument used to 
show infringement assumes that every eombinatlon of devices in a machine 
which is used to produce the same effect is necessarily an équivalent fot 
any other eombinatlon used for the same purpose. This is a flagrant abuse 
of the ter» équivalent" 
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And, again, at page 573, 170 U. S., page 724, 18 Sup. Ct., page 1149, 
42 h. Ed.: 

"Although Mr. Boyden may hâve lntended to accomplish the same résulta, 
the Westinghouse patent, if ne had had it before him, would seareely hâve 
suggested the method he adopted to accomplish thèse results. Under such 
circumstances, the law entitles him to the rights of an independent In- 
venter." 

In Campbell Printing-Press & Mfg. Co. v. Duplex Printing-Press 
Co. (C. C.) 86 Fed. 315, the court, at page 320, says: 

"It is contended by the complalnant that Kidder is entitled, under nia 
patent, to claim, broadly, a printing machine having elther vertical or hori- 
zontal type beds. Assuming that his combinations were patentable, which 
to me admits of eome doubt, in view of the state of the art, and the tacts 
that his machine is seareely an improvement in the art, and certainly not a 
commercial success, that its capacity did not exceed that of presses then lu 
use, and it failed to meet the demands of the trade for expédition and cheap- 
ness, while the defendant's machine has met with a large sale and printa 
more than three times as rapidly as Kldder's, while but one of the latter 
has been put in use since the issue of the patent in 1884, a radical différence 
in opération and niecbanism between the Kidder machine and that of the 
deferidant is strongly, if not conclusively, suggested." See, also, Jensen v. 
Norton, 12 C. C. A. 324, 64 Fed. 599, 603; Howell Torpédo Co. v. B. W. 
Bliss Co. (C. O.) 111 Fed. 907, 916. 

There is nothing in the patent to indicate that Severy ever con- 
templated any other surface than that produced by the ends of bris- 
tles, the ends of wires, the ends of teeth sawed from sheet steel or 
the ends of other similar material. In every instance the free ends 
of the elastic bristles, wires, or teeth, when smoothed off evenly, 
form the surface. Thèse wires, etc., may be straight or bent in 
various ways, but always it is the ends which receive the printing 
pressure, each end being an independently yielding unit. It is this 
novel characteristic which distinguishes the Severy blanket from. the 
prior art, which shows rubber surfaces having independently yielding 
rubber springs and areas. In short, it is the brush-like formation 
which is described in the spécification and is distinctly pointed out 
in the claims. The first claim is for a bed or surface composed of 
a number of bristles or wires which must hâve the following char- 
acteristics: First. They must be fixed vertically. Second. Their 
lower ends must be fixed in a backing. Third. Their upper ends 
must be free. Fourth. They must yield independently of each oth- 
er. Fifth. Their free ends must form the printing surface. The 
second claim is similar, except that it specifically covers bent wires 
or bristles. Even allowing for a wide range of équivalents it is 
thought that the claims cannot be expanded to cover structures which 
operate upon a différent principle and do not possess any one of 
the above-mentioned characteristics. Where it is manifest that a 
claim is limited to certain features it is not material whether such 
limitation was or was not necessary. See cases cited in Safety Oiler 
Co. v. Scovill Mfg. Co. (C. C.) 110 Fed. 203. 

As before stated, the defendant's bed consists of a séries of fine, 
interlaced wire coils laid horizontally between two sheets of rubber 
the summits of the coils being imbedded in the rubber. There are 
no bristles and nothing approximating thereto. There are no wires 
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having a fixed lower end and a free upper end. There are no 
vertical wires or bristles with their free ends for the printing sur- 
face. There are no independently yielding wires, in the sensé that 
the Severy wires are independent. The resiliency or elasticity of the 
patented structure is of a very différent character from that pro- 
duced by a fabric made of fine wire coils laid on their sides and 
backed and faced by rubber. In the one case the pressure falls upon 
a surface made of the ends of independent wires, there being from 
600 to 1,300 points to the square inch; in the other it falls upon a 
composite surface, the coils of wire being continuous, interacting 
and reacting. It requires little expert knowledge to perceive that 
the yield and recovery of a straight or slightly bent wire from 
pressure applied to one end must be quite différent from the ac- 
tion of a coiled spring lying upon its side, the pressure being ap- 
plied to the crest of one of the turns, and that the différence must 
be more marked as the coils and wires are, respectively, increased. 
To adopt the language of Mr. Livermore: 

"The separate turns of a coil In defenrlant's tympalyn hâve no individual 
existence, but are essentially a co-operative part of the continuous coil, and 
the turns are not independently yielding in the sensé that any turn may 
yield without affectlng, and without being affected by, the condition of the 
adjoining turns. » • • Neither are the turns of wire, strueturally or 
functionally, équivalent to the bristles or wires of the Severy blanket, nor 
is the tympalyn blanket as a whole, composed of the intermeshing wire 
coils, an équivalent for the Severy blanket as a whole composed of a brush 
or comb-like structure." 

When in addition to the structural différences referred to it is 
rc-membered that pressure reaches the coils through a thick, stiff 
paper board, which cannot be depressed in small areas, the impos- 
sibility of independent, individual action of the crests will be readily 
perceived. 

Mr. Severy, in describing his experiments, says : "No one bristle 
had any possible means of knowing what another one was doing," 
but when pressure is applied to any given point of "fibrelyn" not 
only is the crest directly beneath the point of pressure informed, 
but so are ail the crests in the immédiate vicinity. Each knows im- 
mediately what the others are doing and assumes its share of the 
load. 

It is unnecessary to pursue the discussion further. 

The court has devoted considérable time to the study of the rec- 
ord and finds it impossible to escape the conviction that it will not 
only be an injustice to the défendant and its licensors, but to the 
public as well, to compel them, and future improvers also, to pay 
tribute to the Severy patent. The patent cannot fairly be given 
the wide scope insisted on. It may be that means will yet be dis- 
covered to make the patented blanket a commercial success. When 
this time arrives it is highly probable that its characteristic features 
will make it popular for high class printing, but there is no reason 
why it should monopolize the entire field. Each of the devices in 
controversy has advantages peculiarly its own. There is room 
enough in the art for both. 

The bill is dismissed. 
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CENTRAL TRUST 00. OF NEW YORK v. UNITED STATES FLOUR 
MILLING CO. et al. 

(Circuit Court, S. D. New York. Sept 2, 1901.) 

mortgage fokeclosure— rlqht of complainant to discontinue afteb 
Decrbe. 

Where a fédéral court bas entered a decree of foreclosure and sale 
In a suit to foreclose a corporation mortgage, and such decree remains 
unreversed, another judge of the same court will not entertain a mo- 
tion by complainant trustée to discontinue the suit, against the objec- 
tion of bondholders who are interested In such decree. 

In Equity. Suit for foreclosure of mortgage. On motion for 
order of discontinuance. 
See H2 Fed. 371. 

Butler, Notman, Joline & Mynderse, for the motion. 
Charles Thaddeus Terry, opposed. 

LACOMBE, Circuit Judge. While the decree for foreclosure 
and sale signed by Judge THOMAS remains on the record, it should 
be accepted by this court as a décision upon the merits, to which 
future action should be conf ormed. If, as is asserted, that decree 
was made without notice to any of the parties, or was contrary to a 
prior adjudication, or was improvident, it may be corrected by ap- 
plication to modify or by appeal. Until this is done, however, it 
must be assumed that such decree has secured some benefit to 
nonassenting bondholders, which they would not otherwise hâve 
obtained. Therefore it would be an abuse of discrétion for another 
judge of the same court to nullify the advantages thus secured to 
third parties, even though not parties strictly of record, by order- 
ing a discontinuance against their objection. 

Motion denied. The order denying the motion may also contain 
a clause forbidding the receivers or any of the parties from re- 
moving out of the jurisdiction of this court any property afïected 
by the decree, and now within such jurisdiction. 



MIDDLETOWN NAT. BANK v. TOLEDO, A. A. & N. M. RY. CO. 

(Circuit Court, S. D. New York. October 9, 1001.) 

Parties— Action against Stockholders— Ohio Statuts. 

An action cannot be maintained to enforce the statutory liabillty of 
stockholders under Rev. St. Ohio, § 32G0, as amended in 1894, which 
expressly provides for an action Jolntly against ail the stockholders, 
lncluding those who are out of the jurisdiction, or for other cause can- 
not be served, where the complaint showa that there are stockholders 
who are not made parties. 

On Demurrer to Complaint. 
See 105 Fed. 547. 

'Lucius H. Beers, for demurrer. 

Schuyler C. Carlton and Charles N. Judson. opposed. 
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LACOMBE, Circuit Judge. It is thought that the question raîsed 
by this demurrer should be decided upon the arsumption that the 
action is the one provided for by section 3260, Rev. St. Ohio, as it 
stood after the amendment of 1894. Inasmuch as that section ex- 
pressif provides for an action jointly against ail the stockholders, 
including such as are out of the jurisdiction or for other cause can- 
not be served, and the complaint avers that there are stockholders 
who hâve not been inade parties, there is a lack of parties défend- 
ant, and the demurrer is sustained. If, moreover, the amendments 
of the statute passed in 1900 are to be considered, the position of 
the demurrants is even stronger. Manifestly this action is not the 
one thereby provided for. 

Demurrer sustained and complaint dismissed. 



In re GAYDB. 

(Circuit Court, S. D. New York. December 23, 1901.) 

Awens — Exclusion of Immigrants — Conclusiveness op Décision. 

Permission glven an Immigrant to go on shore temporarily while 
awaiting the action of the board of spécial inquiry, does not release 
such Immigrant from the obligation of satisfytng the board of the rlght 
to land; and its adverse détermination, where the Immigrant is con- 
ceded to be an allen, is not reviewable by the courts under act March 
8, 1891. 

Pétition by Paulina Schmidt Gayde for Writ of Habeas Corpus. 

Joël M. Marx, for the writ, 
Lorenzo Ullo, opposed. 

LACOMBE, Circuit Judge. Upon her own statement it is man- 
ifest that petitioner is not a citizen. The question whether or not 
she is an immigrant is one no longer open, for détermination by the 
courts as it was when the cases of In re Martorelli (C. C.) 63 Fed. 437, 
and In re Maiola (C. C.) 67 Fed. 114, were decided, where it is 
conceded that the person is an alien. Ail décisions of the inspecting 
officers touching the rîght to land, when adverse to such right, are 
made final, except by appeal to the superintendent and secretary of 
the treasury. Act March 3, 1891. The return does not specifically 
set forth the facts as to her alleged landing, but, assuming them to 
be as alleged in the pétition, — that an inspector allowed her to go 
ashore, where she remained a few hours, taking a meal, and then 
returned to the office, before action by the board of spécial inquiry, — 
I do not think she was thereby released from the obligation of sat- 
isfying the board that she was not likely to become a public charge. 

The writ is dismissed. 

OIMIOTTI TJNHAIRING 00. et al. v. NEARSEAL UNHAIRING 00. 

(Circuit Court, S. D. New York. July 17, 1901.) 

Patbnts— Infringement— Unhaihing Machines. 

The Sutton patent, No. 383,258, for a machine for removing the halrs 
from fur skins, claim 8, lield infrlnged on a motion for a preliminary 
lnjunction, on the ground that the mechanism of défendant' s machine, 
while operating In a somewhat différent manner, was the substantiel 
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équivalent of that described In the claim, performing the same fnnc- 
tions in substantially the same mamier, and producing no better or 
différent résulta. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Louis C. Raegener and T. B. Reed, for complainants. 
Redding, Kiddle & Greeley, for défendant. 

THOMAS, District Judge. The bill is filed to enjoin the in- 
fringement of claim 8 of letters patent No. 383,258, issued May 22, 
1888, to John W. Sutton. The complainants hâve succeeded to the 
rights under the patent, and the présent motion is for an injunction 
pending final hearing. Claim 8 is as follows: 

"8. The combination of a flxed stretcher bar, means for intermittentiy 
feedlng the skin over the same, a stationary card above the stretcher bar, 
a rotary separating brush below the same, and mechanism, substantially 
as described, whereby the rotary brush is moved upward and forward into 
a position in front of the stretcher bar, substantially as set forth." 

The patent has been considered and sustained by Judge Townsend, 
in Cimiotti Unhairing Co. v. Bowsky (C. C.) 95 Fed. 474; Same v. 
American Unhairing Mach. Co. (C. C.) 108 Fecl. 82 ; and by Judge 
Wheeler, in Same v. Mischke (C. C.) 98 Fed. 297. The défendant 
dénies infringement, and seeks to difïerentiate its device in several 
particulars, only two of which require discussion — First, that a sta- 
tionary card above the stretcher bar is not used,. but that on the up- 
per side of the stretcher bar, and very close to the edge thereof, 
are arranged two rollers, hereinafter described; and, second, that a 
rotary separating brush is not used below the stretcher bar, but 
rather a segmentai rotary brush, which is not a separating brush, 
and which is in a fixed location, and has no movement with relation 
to the fixed stretcher bar other than its rotary movement. The de- 
fendant's évidence furnishes the following description of its device 
and the manner of its opération : 

"The pelt, marked 'P' on said drawings, is fastened to an apron, and 
is intermittentiy fed by mechanism, not shown, over the edge of a flat 
stretcher bar, marked 'B,' which has a rounded edge. On the upper side 
of the stretcher bar, and very close to the edge thereof, are arranged two 
rollers, marked 'E' and 'E',' the roller being covered with emery cloth, 
and being fastened so as to bear flrmly agalnst the pelt, and thereby pro- 
duce a tension upon the pelt, and also causes both the hair and the fur to 
lie down closely thereon, and holds them In that position, so that they can- 
not escape until the pelt is fed forward. Arrnnged 9% inches from the 
edge of the stretcher bar is a rotating sbaft, marked 'D',' having arms, d, 
thereon, to which is fastened a cavding brush marked 'D*.' This carding 
brush is segmentai, and is provided with seven narrow brushes, each com- 
prising four rows of stiff bristles very close together at thelr outer edges. 
A pair of plucking jaws, K and K', reclprocating in flxed guides, X, passes 
the edge of the stretcher bar. The lower jaw is hinged at H to the rear 
of the upper Jaw, and is automatlcally opened by a carn device, not shown 
in the drawings, and is closed by the action of a strong spring, S, which 
causes the lower jaw to swing on Its pivot in the arc of a circle of three 
and a half inch radius, and close against the upper jaw, with great force. 
The biting edge of the upper jaw is flat, and the biting edge of the lower 
jaw is beveled, and is narrower than the upper jaw, so that the outer edge 
of the lower jaw is about one thirty-second of an inch wlthin the outer 
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edge of the upper Jaw. When the jaws are closed, tbe Jaws are recipro- 
cated by a r<;d, R, actuated by an eccentric, not shown in the drawings, 
which causes the biting edge of the upper jaw to pass about one-eighth of 
an inch below the stretcher bar. The guides, X, X, In which the jaws 
reeiprocate, are arrangea at an off angle, w, to the stretcher bar, as illus- 
trated by the dotted Unes, a, b, so that the jaws not only descend below 
the stretcher bar but approach a vertical plane, passing through the edgo 
of the stretcher bar as they reach their lowermost and operative position. 
The opération of this machine is as follows: The pelt having been flxed 
to the apron which passes over a stretcher bar, the rollers E and E' are 
put in place, and the pelt is fed forward by the automatic feeding mech- 
anism. The rotation of the carding brush causes the same to engage with 
the hair and fur, which has been released from the roller, B, by the feed- 
ing forward of the pelt, and card or straighten out the hair and fur simul- 
taneously, as clearly shown in defendant's machine Exhibit No. 1. The 
brush then passes out of contact with both the hair and fur, which hâve 
been carded, and thereupon permits the hairs to sprlng out from the fur 
by reason of the great resiliency of the hair, and by the further reason 
that the skin is held under tension by the roller, E, it being a well-known 
fact that the water hairs are much stiffer and more résilient than the fur, 
and are deeper rooted in the pelt than the fur, so that the hairs tend to 
spring out more rapidly, more qulckly, than the fur. Meanwhile, as the 
hairs are springing out from the fur by reason of their greater resiliency, 
the Jaws are descending, and, by reason of tbe angle at which the guides 
are placed, are approaehing closer to the pelt. When the jaws hâve reached 
the position shown in defendant's machine Exhibit 3, the lower jaw Is auto- 
matically released, and because of the curvilinear motion of the lower jaw 
in closing it gathers up the projecting water hairs and carries them against 
the upper jaw, which is below the plane of the stretcher bar, and thereby 
snaps them in two. The jaws are then carried away from and above the 
stretcher bar, and the pelt is thereupon automatically fed forward one sixty- 
fourth of an inch by the feeding mechanism, and releases more hair and 
fur from the rollers, E. and E'. This released hair and fur is thereupon 
engaged and carded out by the carding brush, Dz, as heretofore described, 
and the euttlng opération is repeated, and so on untll the pelt is unhaired. 
* * * Exhibit No. 1, defendant's machine, shows the position of the hair 
and fur at the time the brush is operating thereon with absolute accuracy. 
No hair or fur whatever at any time stands out until after the last of the 
small brushes comprising thé carding brush has passed out of operative 
contact with the pelt, and has passed a considérable distance beyond the 
same. The distance between the rows of bristles in defendant's brush is 
so slight that its action is, so far as the hair and fur are concerned, pre- 
cisely as it would be were the brush solid, — that is to say, the bristles con- 
tlnuous. The only object in making this carding brush of independent 
small brushes with Intervais is to enable same to be kept free from the 
hair and fur more readily than would be possible if the brush were made 
solid." 

It is urged by the défendant that the rollers above the stretcher 
bar and the brush below the stretcher bar press down the fur and 
long hairs alike, and that under the complainants' patent the card, 
E, and the brush, F, compress the fur alone, allowing the long 
hair to spring up or remain standing, while the card or brush is 
in contact with the skin, and also that the under brush, F, remains 
longer in contact with the fur, holding it down during the opération 
of cutting. The roller otherwise performs the same office as does 
the card, E, acting not only to maintain the tension of the skin, 
bût also for the purpose of pressing down the fur. Upon the argu- 
ment the court, in answer to its inquiries, did not discover that 
any différent resuit was obtained from the failure of the complain- 
ants' device to press the long hairs down with the fur, or that the 
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défendant added anything to the utility of its machine by pressing 
down the fur and the long hair alike. The use of the roller, there- 
fore, is a simple équivalent for the card used by the complainants, 
and obviously the segmentai brush in this regard performs the same 
office as does the rotary brush, F, used by the complainants. But 
it is contended that the complainants' brush remains longer in con- 
tact with the fur, holding it down, while the longer hairs hâve sprung 
forward and hâve been removed by the cutting knife. Nothing in 
claim 8 indicates such action, nor does a référence to the spécifica- 
tions bear out the defendant's contention in this regard. The spéci- 
fications show that an oscillating guard may be used "that follows 
the brush and carries the fur still further back and holds it in po- 
sition." But this guard is no part of claim 8. In any case, even 
though the defendant's brush cornes simply in contact with the 
«dge of the stretcher bar, while the complainants' brush cornes not 
only in contact with the edge, but continues for some distance on 
the underside, this is but a différence in the degree of action, the 
defendant's brush performing by its contact, however abbreviated, 
the same office performed by that of the complainants, namely, for 
an interval of time sufficient to allow the knife to act separating 
the fur from the long hairs. The fur in the opération of the de- 
fendant's machine may corne back to its normal position earlier 
than in the complainants' device, but a séparation of the fur and 
water hairs is maintained sufficiently long to allow the biting jaws, 
peculiar to the defendant's device, to eut the long hairs, and this 
parting of the fur from the long hairs is effected by pressing down 
the fur. The single duty done by the card and brush in one case, 
and the roller and brush in the other, is to compress the fur for 
such space of time that the knife used, whatever its shape, action, 
or relation to the stretcher bar may be, may eliminate the long 
hairs, which by their greater resiliency spring back more quickly 
into place, or, it may be, by greater stifïness remain in place. The 
length of time that the fur remains compressed is not important, 
provided there be time sufficient to do the work. The desideratum 
is to move the fur from the action of the cutting device. This 
each machine does. The defendant's cutting arrangement may per- 
mit the restoration of the fur at the instant of cutting. Neverthe- 
less, the fur is held aside, and away from the biting jaws, so long 
as is necessary to permit its removal of the long hairs, and this 
is efïected by parts that are practical équivalents of the complain- 
ants' machine. The fact that the long hairs are not kept pressed 
down in the complainants' machine, if such be the case, is not 
shown to be important. Whether they remain in place awaiting 
the knife, or spring into place to meet the knife, is nonessential ; 
but that the fur shall be pressed down sufficiently long to allow 
the knife to meet the long hairs and escape the fur is ail essential, 
and this is efïected by the brush. A cutting device like that of 
the défendant may be so fashioned, nicely adjusted, and operated 
as to permit the fur to return to its position at such instant of time 
relative to that when the long hairs corne in contact with the cut- 
ting apparatus that it may be said that the resuit of the compres- 
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sion has passed when the long hairs are removed. Another form 
of cutting knife may require that the restoration of the fur shall 
be longer delayed. In each case the fur is pressed down by a 
method covered by claîm 8. Mère peculiarity of mechanism for 
cutting is not involvcd in claim 8. Therefore, tinless it shall ap- 
pear that the defendant's machine, by pressing down the long hairs, 
performs some useful function that is absent in the complainants' 
device, jt is impossible to differentiate the defendant's mechanism 
from that described in the claim. As has been stated, it does not 
appear that it is of conséquence whether the long hairs are com- 
pressed and then escape to meet the knife, or whether they escape 
altogether the card and brush. 

The defendant's machine appears clearly to fall within claim 8, 
as construed by Judge Townsend, and the motion for the injunc- 
tion must prevail. 



HENDEY MACH. 00. et al. v. PRENTISS TOOL & SUPPLY 00. 

(Circuit Court. S. D. New York. October 14, 1001.) 

Patents— Infringement— Feed Mechanism fok Screw-Ctjtting Lathes. 

The Norton patent, No. 470,5S>1, for an improved feed for screw-cut- 
ting engine lathes, construed, and held limited to the partieular com- 
bination ehown in the claims, and, as so limited, not infringed. 

In Equity. This is a suit brought for the alleged infringement of 
United States letters patent No. 470,591, granted to Wendell P. Nor- 
ton March 8, 1892. 

Worth Osgood, for plaintiffs. 
Wood & Boyd, for défendant. 

LACOMBE, Circuit Judge. The object of the invention, as stat- 
ed in the spécification, is to "provide a new and improved feed espe- 
cially designed for use on screw-cutting engine lathes, to convenient- 
ly and rapidly change the speed of the feed screw according to the 
requirements of the screw to be eut. The invention consists of cer- 
tain parts and détails, and combinations of the same, as will be fully 
described hereinafter, and then pointed out in the claims." There 
are two sets of devices availed of in the patent to effect changes of 
speed. The one consists of a séries of 3 interchangeable gear wheels, 
of varying diameters, arranged at one end of the machine; speed 
variation being secured by changing their relations to each other, 
which can only be done when the machine is at rest, since nuts hâve 
to be unscrewed, the wheels removed, and replaced on différent 
spindles. By such changes 3 différent speeds may be imparted to the 
feed screw. The other set of devices consists of a séries of gear 
wheels, of varying diameters, arranged step-like. As shown in the 
patent, there are 12 of thèse. By means of a hand lever and Con- 
necting mechanism, one or other of thèse may be brought into en- 
gagement while the machine is in motion, and thus 12 varying 
speeds be imparted to the screw feed. A combination of both set» 
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of devices secures 3 times 12 changes, — 36 in ail. The claims declar- 
ed on are as follows : 

"(1) In a device of the class described, the combination, with a séries of 
interchangeable gear wheels, of a shaft driven from the said séries of in- 
terchangeable gear wheels; a pinion mounted to turn with and to slide on 
the said shaft; a driving gear wheel in mesh with the said pinion; and a 
second séries of gear wheels, of various diameters, arrangea step-like on the 
feed shaft, and adapted to be engaged by the said driving gear wheel,— 
substantially as described and shown. 

"(2) In a device of the class described, the combination, with a séries of 
interchangeable gear wheels, of a shaft driven frorn the said séries of in- 
terchangeable gear wheels; a pinion mounted to turn with and to slide on 
the said shaft; a driving gear wheel in mesh with the said pinion; a second 
séries of gear wheels, of various diameters, arranged step-like on the feed 
shaft, and adapted to be engaged by the said driving gear wheel; and a 
lever carrying the driving gear wheel, and arranged for shifting the said 
pinion on the said shaft, and moving the driving gear wheel in and out of 
mesh with the feed-shaft gear wheels,— substantially as shown and de- 
scribed. 

"(3) In a device of the class described, the combination, with a séries of 
interchangeable gear wheels, of a shaft driven from the said séries of In- 
terchangeable gear wheels; a pinion mounted to turn with and slide on the 
said shaft; a driving gear wheel in mesh with the said pinion; a second 
séries of gear wheels, of various diameters, arranged step-like on the feed 
shaft, and adapted to be engaged by the said driving gear wheel; a lever 
carrying the driving gear wheel, and arranged for shifting the said pinion 
on the said shaft, and moving the driving gear wheel in and out of mesh 
with the feed-shaft gear wheels; and a locking mechanism for the said 
lever, — substantially as shown and described. 

"(4) In a device of the class described, the combination, with a séries 
of interchangeable gear wheels, of a shaft driven from the said séries of 
interchangeable gear wheels; a pinion mounted to turn with and to slide 
on the said shaft; a driving gear wheel in mesh with tht said pinion; a 
second séries of gear wheels, of various diameters, arranged step-like on 
the feed shaft, and adapted to be engaged by the said driving gear wheel; 
a lever carrying the driving gear wheel, and arranged for shifting the said 
pinion on the said shaft, and moving the driving gear wheei m and out of 
mesh with the feed-shaft gear wheels; and a plate having a curved slot 
forming a guide for the said lever, — substantially as shown and described. 

"(5) In a device of the class described, the combinat!' n, with a séries 
of interchangeable gear wheels, of a shaft driven from the said séries of 
interchangeable gear wheels; a pinion mounted to turn with and to slide 
on the said shaft; a driving gear wheel in mesh with the said pinion; a 
second séries of gear wheels, of various diameters, arranged step-like on 
the feed shaft, and adapted to be engaged by the said driving gear wheel; 
a lever carrying the driving gear wheel, and arranged for shifting the said 
pinion on the said shaft, and moving the driving gear wheel In and out of 
mesh with the feed-shaft gear wheels; a plate having a curved slot form- 
ing a guide for the sald lever; and a mechanism for locking the said lever 
to the said plate, — substantially as shown and described." 

"(7) In a device of the class described, the combination, with a séries of 
interchangeable gear wheels, of a shaft driven from the said séries of inter- 
changeable gear wheels; a pinion mounted to slide on and to turn with 
the said shaft; a lever fulcrumed 1; osely on the sald shaft, and adapted 
to carry along the said pinion a driving gear wheel in mesh with the said 
pinion, and mounted to turn on the said lever; a séries of gear wheels, of 
varying diameters, and arranged in step form, on the feed shaft, each of 
the said séries of gear wheels being adapted to be engaged by the driving 
gear wheel; a hand lever pivoted on the said lever, and formed with a pin 
and a plate formed with a slot, and a séries of rpenings adapted to be en- 
gaged by the said pin,— substantially as shown and described. 

"(8) In a device of the class described, the combination, with a Beries of 
113 F.— 38 
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gear wheels arrangea In step form on the feed shaft, of a driving gear 
wheel adapted to engage each of the sald gear wneels in the séries of gear 
wheels; a lever carrying the said driving gear wheel; a plate formed with 
a curved slot, through which passes the said lever for guiding the same,— 
substantially as shown and described. 

"(9) In a devlce of the class described, the ccmbination, with a séries 
of gear wheels arrangea in step form on the feed shaft, of a driving gear 
wheel adapted to engage each of the said gear wheels in the séries of gear 
wheels; a lever carrying the said driving gear wheel; a plate formed with 
a curved slot, through which passes the said lever, for guiding the same; 
and a locking mechanism for locking the said lever on the said plate,— 
substantially as shown and described." 

An examination of the prior state of the art, as disclosed in the 
proofs, shows that the patentée was not a pioneer. Indeed, it is 
not contended that he was. He has used old devices in a new com- 
bination (for there is no actual anticipation shown) to accomplish 
a particular resuit (rapidity of speed change), and a like resuit may 
be obtained by other combinations. The case is one, therefore, 
where the particular combination of parts and détails which the pat- 
ent secures to him is to be conformed to the self-imposed limita- 
tions which the patentée has inserted in the claims, and "nothing 
can be an infringement which does not fall within the terms the 
patentée has chosen to express his invention." McClain v. Ort- 
mayer, 141 U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800; Groth v. Supply 
Co., 9 C. C. A. 507, 61 Fed. 284. It will be noted that in every one 
of the claims above recited the séries of gear wheels, of varying 
diameters, arranged step-like or in cône shape, is explicitly described 
as being located "on the feed shaft." In the combination of dé- 
fendants lathe a similar step-like or cone-shape séries of gears is 
found, but it is not located on the feed shaft; but upon a counter 
shaft arranged adjacent to, and parallel with, the feed shaft. The 
resuit of this change of location is that défendant is able to intro- 
duce a second set of interchangeable or relatively shifting gear 
wheels between thèse step-like gears and the feed shaft. Défendant 
contends that this is an important improvement, — a contention which 
complainant disputes, and which need not be decided. It would 
seem to be sufficient, under the authorities cited supra, that the step- 
like gears are not located where in eight separate claims the patentée 
distinctly asserted that they should be, to embody his invention. 

The bill is dismissed. 



WESTINGHOTJSE AIR BRAKE CO. v. OHRISTENSEN ENGINEERING CO. 
(Circuit Court, S. D. New York. September 25, 1901.) 

1. Patents— Suit for Infringement — Pret.tminary Injonction. 

Where a patent which was invoked as a défense in a suit for In- 
fringement of another patent was considered by the suprême court, 
and its validity clearly and unequivocally sustained, such décision 
affords sufficient ground for the granting of a preliminary injunctlon 
against its infringement. 

2. Same — Infringement— Air Brake Valve. 

The Boyden patent, No. 481,134, for a valve for air brakea, daim 2, 
helâ infringed on a motion for a preliminary injunctlon. 
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In Equity. Motion for preliminary injunction on claims 2, 4, and 
11 of United States patent 481,134 to G. A. Boyden, August 16, 
1892, for valve for air brakes. 

Frédéric H. Betts and J. Snowden Bell, for the motion. 
William A. Jenner, opposed. 

LACOMBE, Circuit Judge. This patent does not stand hère with 
such presumption of validity only as arises from its issue by the 
patent office. It was before the United States suprême court in 
Westinghouse v. Power-Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 
42 L. Ed. 1136, — a litigation most hotly contested, and which in- 
volved a most careful examination of the state of the art. It is 
true that in that case the patent now in suit was not the one sued 
upon, but was the shield availed of by défendant therein to protect 
itself. Nevertheless, the décision of the suprême court, expressed 
with no uncertain sound, must be accepted hère as establishing the 
proposition that Boyden was an independent and meritorious in- 
ventor, who solved with great ingenuity and in the simplest man- 
ner the problem of quick action. Nothing in the affidavits or prior 
patents shown hère calls for any qualification of this proposition. 
The second claim reads: 

"(2) In valve mechanism for automatic air brakes, the combinatlon of a 
communication with the brake cylinder from both the auxiliary réservoir 
and train pipe, a single valve controlling said communication, and means 
to retard or restrict the flow thereto of the auxiliary-reservoir air when 
applying the brakes in comparison with the flow thereto of train-pipe air, 
whereby train-pipe air at lower pressure than said auxiliary-reservoir air 
will pass said valve when making an emergency application of the brakes." 

It seems quite plain that the three éléments of this claim — the 
"communication," "the single valve," and the "means to retard or 
restrict" — are ail présent in defendant's valve. In view of the state- 
ment of variety of forai of structure which is found near the close 
of the spécification, and of the history of application in the patent 
office, it would seem that additional éléments are not to be read 
into this claim, restricting it to the précise form shown in the draw- 
ings, but that the patentée should be entitled to a fair application 
of the doctrine of équivalents. As defendant's experts demonstrated 
when it was sought to enjoin this same valve under United States 
patent 360,070, it is modeled upon and belongs to the group of 
which the valve now in suit is the exemplar. Doubtless it con- 
tains improvements, but it opérâtes by reason of its possession of 
the three éléments above referred to. It does not présent the 
différences in form and principle which will distinguish it from the 
Boyden valve, as that was distinguished from 360,070. 

There are some questions as to claims 4 and 11 which may better 
be reserved for final hearing, but complainants may take prelim- 
inary injunction as to claim 2. 
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OITIZBNS' TRUST & SUEETY CO. V. ZANB et al. 

(Circuit Court, E. D. Pennsylvania. February 5, 1902.) 

No. 27. 

1. Contractons Bond— Notice to Pbbform. 

The surety on the bond of a contracter ls bound for necessary ex- 
penditures by the obligée in completing the work; opportunity having 
been given it to do the work, which it refused. 

8. Notice to Agent. 

The agency of one having the same gênerai control of the business 
as a gênerai manager is such that notice to him is notice to the prin- 
cipal. 

& Bond— Right of Recovery— Assigns— Substitution. 

The défendants gave bond to the plaintiffs (but not to their assigns) 
for the completion of a building contract by one Z.; the plaintiffs being 
surety in turn on another bond of like character. The contractor hav- 
ing defaulted, the plaintiffs, after notice, undertook the completion of 
the work, but during the course of it, by an arrangement with a third 
company, transferred the bond, with their other assets, to that Com- 
pany, which went on and flnished the opération. Belâ, that if the 
plaintiffs dropped the work, and had nothing further to do with it, and 
the company to whom they had transferred it flnished it on their own 
account, there could be no recovery; but, the jury having found that 
the latter acted, not independently, but as representing the plaintiffs, 
whose place they took, a verdict for the plaintiffs was proper. 

Sur Rtile for New Trial on Verdict for Plaintiff. 

Action on bond given by Frank S. Zane to the Citizens' Trust & Surety 
Company, in the sum of $6,400, on which the National Surety Com- 
pany of New York was surety, conditioned that the said Zane should 
fully complète, free and clear of mechanics' liens, a certain building opér- 
ation, wherein he had undertaken to build 64 houses on land conveyed to 
him by one John Meighan. Meighan sold the land to Zane for $31,300, 
and agreed to advance $56,000 to put up the buildings, taking a mortgage 
on the premises for $87,300. To secure himself, Meighan took a bond fronj 
the Citizens' Trust & Surety Company, and they in turn obtained the bond 
in suit from Zane, with the National Surety Company as surety; the inter- 
est of Meighan and the obligation of the Citizens" Surety & Trust Company 
to him being fully set forth therein. The Jury found a verdict for the 
plaintiff for the full amount of the bond, with interest, 

David J. Myers, for plaintiff. 

S. Davis Page, for défendant National Surety Co. 

ARCHBALD, District Judge. 1 That there was a breach of the 
bond in suit is beyond question, and with that established there 
was little left for controversy. The undertaking of the défendant 
company substantially was that Zane, the party for whom it be- 
came surety, should complète, free and clear of mechanics' liens, 
the 64 buildings which he was to build on the property conveyed 
to him by Meighan, according to the building opération which had 
been arranged between them. When the work was far from done, 
in March, 1899, he failed financially, and made an assignment for 
the benefit of creditors ; and not only had the buildings to be com- 
pleted for him, but mechanics' liens to the amount of $7,700 entered 

iSpecially assigned. 
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against them for work and materials, which he had not taken care 
of, had to be paid ofï in order to protect the property. The Citizens' 
Trust Company were interested, because they had agreed to indeinnify 
Meighan, who had sold the land to Zane for $31,300, and had ad- 
vanced $56,000 more to carry on the opération, taking a mortgage 
of $87,300 to secure him. AH this was set out in the bond which 
the surety executed, and entered into the question of its liability. 
When Zane failed, his assignée promptly gave notice to the Citi- 
zens' Trust Company to complète the job, and they fell back upon 
the National Surety Company. That this company was notified of 
the failure, and called upon by the Citizens' Trust Company to take 
up the work and go on with it, cannot be successfully controverted. 
Not only is this established by letters which passed between the 
two companies, but Mr. Smith, who had gênerai control in Phila- 
delphia of the afïairs of the National Surety Company, a New 
York corporation, admits that in March, 1899, about the time of 
Zane's default, he was called up by téléphone by Mr. Cushing, who 
had charge for the Citizens' Trust Company, and notified that the 
National Surety Company would be expected to complète the work, 
to which he replied that they would not do it; and upon being in- 
formed that if they did not the Citizens' Trust Company would go 
ahead and charge it to them, he said that his company was in- 
diffèrent. This was clearly sufficient to hold the National Surety 
Company for the expenditures made necessary by reason of Zane's 
default. Ail they could ask was an opportunity to act in the mat- 
ter for themselves, if they so desired; and, this having been dis- 
tinctly given them, they were bound by whatever the Citizens' Trust 
Company was called upon to do to protect themselves on their 
undertaking to indemnify Meighan. Trust Co. v. Campbell, 184 
Pa. 541, 39 Atl. 291. It may be that Mr. Smith was not authorized 
to say what the company which he represented would do or would 
not do in the premises, but his agency was such that in the matter 
of notice he certainly stood for the company. It is undisputed that 
he had succeeded Mr. Taylor, the gênerai manager of the business 
in Philadelphia ; and, while he may not hâve taken the same offi- 
ciai title, he admittedly had the same gênerai control, and that is 
ail that was necessary. Anderson v. Surety Co., 196 Pa. 288, 46 
Atl. 306. So far the steps necessary to make out a complète case 
for the plaintiffs were established, and the court was warranted in 
instructing the jury to that effect, as it did. 

As to the défenses sought to be set up to the case so made out, 
there is but one that needs to be seriously considered. The bond 
in suit was to the Citizens' Trust Company, and not to their as- 
signées ; and it was only as they themselves were damaged, and 
became thereby entitled to indemnity, that they could hâve recourse 
to the défendants. It is contended that, after the agreement be- 
tween the Citizens' Trust Company and the Union Surety Com- 
pany for the transfer of its afïairs by the former to the latter, the 
Citizens' Trust Company completely dropped out, and was sup- 
planted by the Union Surety Company, which did everything that 
was subsequently done on its own account solely, and not for the 
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Citizens' Trust Company, which had no further interest to sub- 
serve. This, if true, was a valid défense, but it depended upon the 
facts produced to sustain it. The, défendants largely relied on the 
resolutions set forth in the minutes of the two companies, but I do 
not find anything in them inconsistent with the idea that the one 
company, in taking the place of the other, intended to do more 
than step into its shoes. It did not break away from existing con- 
tracts. It assumed them, in terms. The contracts turned over 
were to be carried out. This required the Union Surety Company 
to take up and complète such an uncompleted opération as that of 
Zane's, and to do so it had not only nominally, but actually, to 
act for and under the company for whom it stood substituted. The 
two companies were by no means merged, nor was the Citizens' 
Trust Company obliterated. However intimate its subséquent re- 
lations; with the Union Surety Company, it continued to préserve 
its separate corporate existence, as, indeed, it was bound to do, on 
account of the outstanding nonassenting minority stockholders. 
That thèse were concluded by the action of the majority in due 
meeting assembled may be conceded, but that is not the point. So 
long as they stood out, the corporate affairs had to be kept intact; 
and, until it is shown otherwise by compétent évidence, we hâve 
the right to assume that they were. 

Aside from the resolutions to which we hâve referred, the de- 
fendants relied argumentatively on the way the business relating 
to this opération was carried on after the transfer, but I fail to see 
anything that is not capable of the oral explanation given it. The 
failure of Zane was on March 2, 1899, and the transfer from the 
Citizens' Trust Company to the Union Surety Company was not 
till April nth following. In the meantime the défendants had been 
notified, and declined, or at least neglected, to complète the work 
from where Zane had left it. The breach of the bond, and the 
obligation of the défendants to meet it, had, therefore, accrued be- 
fore the Union Surety Company came in. At that time the spécial 
fund of $56,000 was nearly exhausted; the amount to the crédit 
of the opération on April 17, 1899, being but $3,449.75. As the 
Union Surety Company from then on actually did the work, it was 
naturally and properly conducted and vouched for in its name; and 
that the acçounts appear in that shape is of little moment, and is, 
at least, capable of explanation. By the time of the sheriff's sale, 
in June, some $1,500 or $1.600 additional had been expended; and 
this, according to the undisputed évidence, was advanced by the 
Union Surety Company for the Citizens' Trust Company; the lat- 
ter having absolutely no money whatever of their own. The same 
is true with regard to the $7,700 paid into the court to satisfy the 
mecharucs' liens which had priority over the Meighan mortgage. 
Thèse liens had to be taken care of, and the Citizens' Trust Com- 
pany was çompelled to rely on the Union Surety Company to make 
the neçessary advances, as it did. The officers of the former com- 
pany testîfythat an arrangement to that effect was made, and no 
one contradicts them. It was for the jury, then, to pass upon this 
évidence, and deduce from it the true construction to be given to 
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the whole transaction. They were distinctly instructed that if the 

Citizens' Trust Company actually dropped it, and had nothing furtlicr 
to do with the case, and the Union Surety Company took their 
place and finished the opération on its own account, there could 
be no recovery. They hâve found for the plaintiffs, and that shows 
they did not take that view. As I hâve endeavored to point out, 
there was sufficient évidence to warrant them in such a conclusion, 
and the défendants must therefore abide by the resuit. The ver- 
dict establishes that the Union Surety Company acted not inde- 
pendently of, but as representing, the Citizens' Trust Company, 
whose place it took, and this made out a complète case on which 
the plaintifïs were entitled to recover. 

Several minor matters were urged at the argument, but I see 
no occasion to specially consider them. The real question is the 
one which I hâve discussed, and, finding nothing that calls upon 
me to disturb the verdict, the rule for a new trial is discharged. 



HENRY HTJBER CO. V. J. L. MOTT IRON WORKS. 
(Circuit Court, S. D. New York. February 5, 1902.) 

■ï. Patents— Infringement — Construction op Claims. 

A constructiuD of the claims of a patent ls not permlsslble waich 
holds as an Infringement a device which omits one of the éléments of 
the combination, even if. the reinaining members accomplish a somewhat 
similar resuit. 

8. Same— Bath Watek Heatehs. 

The Beaumont patent, No. 555,033, for an lmprovement in hot water 
bath flxtures, is not entitled to a broad construction of its claims or to 
a wide range of équivalents, in view of the prior art, and cannot be so 
construed as to cover every device having such an arrangement of 
valves that steam cannot be turned on without also turning on a stream 
of water to be heated. Claims 1, 2, and 6 construed, and held not In- 
fringed. 

In Equity. Suit for mtringement ot patent. On final hearing. 

Donald McLean and Walter S. Logan, for complainant. 
W. P. Preble, Jr., for défendant. 

COXE, District Judge. This is an equity suit, based upon letters 
.patent No. 555,033, granted February 18, 1896, to the complainant 
as assignée of Thomas C. Beaumont, for improvements in hot water 
bath fixtures. The application was filed March 10, 1894. 

The spécification says: 

"This invention relates to means for heating water for baths, sbowers, 
and other purposes where water is occasi nally required to be heated, the 
invention being especially designed for those occasions where it is désirable 
to draw at will either hot or cold water through the same pipe. The water, 
In flowlng to the faucet, shower or other outlet, passes through a water 
heating passage or pipe where it ls exposed to the beat of steam contained 
in small pipes extended through said water pipes and constituting a steam 
passage, the steam being condensed by giving up Its beat to the water in 
its flow through said passage. Hence if the steam is turned on along with 
the water the water issues hot, but lf the steam is not turned on the water 
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flows cold. In snch heatlng devlce It ls Important te provide means for 
preventing turning on steam without also turning rn water, as by so doing 
steam would blow into the waste pipes and migbt seald the occupants of 
the building and hâve otuer disastrous results. The object of the présent 
invention is to provide means for controlling the admission of water and 
steam, to the end that the steam cannot be turned on without also turning 
on water, while the flow of steam may be regulated independently of the 
flow of water to a greater or less extent and in order also that water may 
be turned on to draw cold water when desired." 

In other words, the patentée has endeavored to prevent accidents 
to the bather by providing mechanism which permits the cold water 
to be turned on independently of hot water or steam, and prevents 
the steam from being turned on except in conjunction with the cold 
water. Neither live steam nor scalding water can, in ordinary cir- 
cumstances, escape from the outlets. 

The spécification says, further: 

"To thèse ends the improved apparatus has a compound valve for con- 
trolling the admission of water or steam to the water-heating and steam 
passages, consisting of a shell having steam and water passages through 
it, a pair of compression valves connected together and adapted to close 
the steam and water passages, respectively, and an independent compression 
valve adapted to close the steam passage only, so that steam can flow only 
when both valves are cpen, and cannot be turned on without thereby open- 
îng the water valve." 

The claims which are said to be infringed are the first, second and 
sixth. They are as follows: 

"(1) The combination with a water-outlet passage, of a compound valve 
for controlling the admission of water and steam thereto, consisting of a 
shell having two distinct inlet passages for water and steam, a pair of valves 
connected for sîmultaneous opération and adapted to close respectively the 
steam and water passages, and an independent valve adapted to close the 
steam passage, whereby steam can flow only when both valves are open, 
and cannot be turned on without also turning on a stream of water to be 
heated. 

"(2) The combination with a water-outlet passage of a comp;und valve 
for controlling the admission of water and steam, consisting of a shell hav- 
ing two distinct steam and water inlet chambers and outlet seats therefrom, 
a valve stem and two valves carried thereby, the one closing the steam- 
outlet seat and the other the water-outlet seat, and an independent stem 
carrying a valve closing the steam-outlet seat, whereby the former stem 
controls the flow of water, and both control the flow of steam, so that the 
steam cannot be turned on without also turning on a stream of water to 
be heated." 

"(6) The combination of a valve shell B formed with steam and water 
Inlet chambers c and d, and outlet seats h and o therefrom, valves i and p 
closing agalnst said seats respectively, a valve stem J carrying both said 
valves, and formed in two sections screwed together, with a valve p be- 
tween them, and a valve i swiveled on the section q' by means of a coupling 
nut t' engaging the head t of this stem section." 

The défenses are lack of utility and patentability and noninfringe- 
ment. 

The first claim is for a combination having the following éléments : 
First. A water outlet passage. Second. A compound valve for con- 
trolling the admission of water and steam to the outlet. Third. 
The shell for the compound valve having two distinct inlet passages 
for water and steam. Fourth. The shell having also a pair of valves 
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connectée! for simultaneous opération and adapted to close the steam 
and water passages, respectively. Fifth. An independent valve 
adapted to close the steam passage. 

The second claim is for substantially the same combination. 

The sixth claim is restricted by the introduction of référence let- 
ters and is for a combination having the following éléments : First. 
A valve shell B having steam and water inlet chambers c and d and 
outlet seats h and o therefrom, valves i and p closing against said 
seats, respectively. Second. A valve stem J carrying both said 
valves, and formed in two sections screwed together with a valve 
p between them. Third. A valve i swiveled on the section q' by 
means of a coupling-nut t' engaging the head t of this steam section. 

It is doubtful if the sixth claim which omits the independent steam 
valve describes an operative combination for practical use. With- 
out this valve there would be no adéquate method of regulating the 
température. The outlet would always run hot or warm water. 
It would be impossible for the bather to take a cold bath as he could 
not turn on the cold water without turning on the steam at the same 
time. 

But aside from this considération it is obvious that the first two 
claims were intended to cover the invention as broadly as possible, the 
remaining claims being for subsidiary combinations and the précise 
mechanism described and shown. It would be an anomaly in pat- 
ent law to construe the limited sixth claim as covering structures 
not embraced within the broad first claim. 

The language of ail of thèse claims is involved and obscure ; they 
are difncult to comprehend and no effort has been made by the ex- 
perts on either side to analyze or explain them. It is thought, how- 
ever that the foregoing analysis is substantially correct and that 
in order to infringe the respective claims the defendant's apparatus 
must contain the éléments as stated or clearly defined équivalents 
therefor. 

The theory of the complainant, apparently, is that the claims are 
infringed by any apparatus "whereby," to use the language of the 
claims, "steam can flow only when both valves are open, and can- 
not be turned on without al'so turning on a stream of water to be 
heated." 

A sketch of the defendant's device is found at the end of complain- 
ant's proofs and a description of the apparatus is given by the patentée 
and by the defendant's expert, generally, in his direct, but more spe- 
cifically in his cross-examination. The device contains two valves 
only, one a compression valve and the other a spring valve. The 
water is turned on before the steam is admitted. There is a pro- 
longation of the stem of the water valve, which is about a quarter 
of an inch from a projection on the steam valve when the valves 
are closed. The water valve is, therefore, opened a quarter of an 
inch before the spring seated steam valve commences to open. 
\v nen the closing action takes place the handle of the lever is turned 
and the steam valve is closed by the spring. By turning the handle 
still further the water can be shut off or it can be left to run after 
the steam has been shut off. The device is operated by a single 
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lever which controls the valves and induces them to open and close, 
but not synchronously. The valve spindle is made to swivel in two 
parts and passes through the partition in the valve shell separating 
the steam and water chambers. After opening the water valve the 
protruding stem pushes against the part connected with the steam 
valve and opens that. 

As in the preferred form of the patented device the steam never 
cornes in actual contact with the water. The steam is confined in 
small tubes inside a water column and thus communicates its heat 
to the water. There is no method by which the steam valve can be 
opened or closed independently of the water valve and as the latter 
is opened before the former the water flows through the system 
in advance of the steam. In a similar manner, when the lever is 
turned for closing, the steam ceases while the water continues to 
rlow. 

The defendant's apparatus has no independent valve adapted to 
close the steam passage, when it is desired to draw cold water only 
or vary the température of the water. This is admitted. Neither 
does it hâve the minutely described features of the sixth claim. 
There is no valve stem J made in two sections with the valve p be- 
tween them, and several other parts therein described and claimed 
are also absent. 

One of the defendant's witnesses testifies as follows: 

"I do not know of the Bea amont apparatus ever havlng been used, made; 
offered for sale or illustrated; and I am conversant with the requirements 
of the trade and would be In a position to know if an article of this kind 
had been put on the market" 

The complainant's expert testifies that the Beaumont apparatus 
is, in his judgment, "a practically successful machine," but the court 
has been unable to discover any testimony contradicting the above 
statement of defendant's witness, or tending to show that the pat- 
ented structure was ever in practical use or achieved any com- 
mercial success. Assuming the présence of the inventive faculty, 
mfringement must dépend upon the scope given to the claims. "The 
range of équivalents dépends upon the extent and nature of the 
invention." Miller v. Manufacturing Co., 151 U. S. 207, 14 Sup. Ct. 
318, 38 L. Ed. 131. _ 

The çomplainant insists that Beaumont is entitled to an exceed- 
ingly broad construction which will enable him to hold as infringers 
ail who use devices which keep the cold water and steam separate 
and prevent the turning on of the latter : without at the same time 
turning on the former to cool it. "Inventors," says the brief, "for 
décades had been leading up to this point. Many men had reached 
out towards it. Some, perhaps, had çaught glimpses of the promised 
land, but it was left to Beaumont to be the flrst to enter it and 
to give to the world what it had been so long waiting for." 

In order to ascertain how far this claim is justified it will be neces- 
sary to examine very briefly the prior art. Although many prior 
patents hâve been introduced in évidence by the défendant it will 
be necessary to examine two only, as it is conceded on ail hands 
that they approach nearer to the Beaumont device than any of the 
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others. Thèse are the patents to Tobey and Schaffstadt, dated re- 
spectively November 23, 1886, and April 15, 1890. 

The Tobey patent is for a water heater, but it can be and actually 
has been used for bathing purposes. Indeed, the spécification, after 
describing the defects of the prior structure, says : 

"Thus, as often oecurs, ail tlie water In the cold-water tank may beeome 
heated and accidents happen by scaldlng, hot water belng discharged from 
a supposed cold-water faucet. • * * The object of my invention is to 
overcome thèse objections. * « * My improved heater has the least pos- 
sible amount of surface from which beat can radiate, and may be made to 
discharge either warm or hot water always at uniform température, and 
when the valve is properly set by lock nuts the receiver can never flll with 
steam." 

The cold water is heated by contact with pipes filled with steam, 
the water and steam do not mingle and the steam cannot in ordi- 
nary conditions be turned on unless there is cold water in the cham- 
ber to be heated. The apparatus is so arranged that no matter how 
hot the steam may be the water as it cornes from the faucet cannot 
exceed the desired température. It is true that Tobey accomplishes 
the desired resuit by différent mechanism from that shown in the 
patent in suit. The steam and water valves are not connected to- 
gether so as to be operated by the same handle, and there are, of 
course, many other différences of construction, but, on the other 
hand, the Tobey device has actually stood the test of use and seems 
to be a practical machine for heating water by steam pipes and con- 
veying it to the bath at the desired température without danger to 
the bather, provided the machine is used with ordinary prudence. 

The Schaffstadt patent is for an improved bath fixture "whereby 
the water is heated to any desired température by. steam traveling 
through the pipes in an opposite direction to that in which the water 
is flowing without coming in contact with the water." The arrange- 
ment of the steam pipes is very similar to the arrangement in the 
Beaumont structure, the material différences being confined to the 
valve mechanism, the Schaffstadt apparatus having two independent 
valves for steam and water and Beaumont having the three valves 
heretofore described. In short, the Schaffstadt structure has ail the 
features of the patented structure, except one, viz., the impossibility 
of the steam coming on before the water. If the drawing shows in- 
terfering handles there can be no doubt that means to prevent the 
primary flow of steam is mechanically provided, but whether this be 
so or not such handles were well known in the art and could easily 
be applied to the Schaffstadt valves. Certainly the natural way to 
operate thèse valves would be to turn on the water first. It would 
be a difficult task to turn on the steam first as the handles are so 
arranged that if the lever of the steam valve be first manipulated 
the action will almost inevitably push open the water lever also 
and the water lever will act in a similar manner if, in closing, it be 
first turned to the right. Other patents and exhibits show an endless 
variety of heaters, valves, faucets and cocks ail désignée to accom- 
plish the same gênerai object. 

Ever since the bath tub has been an indispensable adjunct of civil- 
fzed life the effort has been to enable the bather to take a cold or 
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warm bath, as he desired, and to do so with safety. The necessit> 
of preventing steam or scalding water from escaping into the tub 
was manifest from the beginning and many devices hâve been adopt- 
ed for this purpose. When it is realized that the tastes of bathers 
differ as to the température of the water and that the same person 
may désire a ; çold bath one day and a hot bath the next it will be seen 
how impossible it is to provide an absolutely automatic device under 
thèse changing conditions. Accordingly it appears that in ail the 
structures shown in the record, including those of the complainant 
and défendant, something is left to the discrétion and common sensé 
of the bather. Unless he exercises ordinary prudence he may be 
chilled or scalded and this may happen with the complainant's appa- 
ratus and is much more likely to happen than with the defendant's 
apparatus. Ail of thèse devices proceed upon the theory that a 
person who knows enough to wash himself, even though a child, 
will also know enough not to plunge into boiling water or into ice 
water. 

The court is unable to accept the complainant's theory that "Beau- 
mont being first in the field is entitled to a broad construction of 
this patent." He was not the first. An army of inventors had pre- 
ceded him and, assuming his apparatus to be an improvement upon 
the "Gegenstrom Bath" of Schaffstadt, it was only an improvement 
and nothing more. 

It follows that the complainant is not entitled to a broad construc- 
tion of the claims or a wide range of équivalents. 

A construction is not permissible which holds as an infringement a 
device which omits one of the members of the combination, even if it 
be admitted that the remaining members accomplish a somewhat 
similar resuit. Keystone Bridge Co. v. Phœnix Iron Co., 95 U. S. 
274, 24 L. Ed. 344; Sharp v. Riessner, 119 U. S. 631, 7 Sup. Ct. 417, 
30 L. Ed. 507; Walk. Pat. § 349. 

As before stated no attempt has been made upon the part of the 
complainant to analyze the claims or read them upon the defendant's 
apparatus. The charge of infringement is asserted generally and the 
expert is not asked to compare the defendant's device with the 
claims, but to "compare the valve system in the patent in suit with 
the valve System in the Mott apparatus." 

The complainant's contention as to one of the éléments, which is 
admittedly missing, may be fairly stated in the language of the brief 
as follows : 

"We flnd In functlon and effect, If not In form, the Independent valve 
mentioned in the first two clainis. We find a valve dolng the same thing 
In substantially the same way, though with a différent form and of a dif- 
férent mechanical construction." 

Comparing the defendant's apparatus with the first claim it will be 
found that it does not contain the compound valve described in the 
patent and the independent steam valve is entirely omitted. If it 
be urged that the spring-seated steam valve is the independent valve 
of the claim then the second (fourth) élément is wanting, for there 
is then no "pair of valves connectée! for simultaneous opération." 
The two valves of the Mott device cannot be at the same time the 
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équivalent of the two connectée! valves of the claim and one of them 
be also the équivalent of the disconnected valve of the claim. In 
other words, a structure built in exact conformity with the patented 
device, except that the independent steam valve is omitted, cannot be 
held to hâve an équivalent for that valve. 

But the defendant's apparatus does not hâve the compound valve 
of the claim. It has but two valves and thèse do not either open or 
close simultaneously. The steam valve is so located that it is im- 
possible to operate it independently. The water valve must be 
opened before the steam valve and the steam valve must close before 
the water valve. 

The same reasoning applies to the second claim and, assuming the 
sixth claim to be valid, to that claim also. 

The court is constrained to hold that the défendant does not in- 
fringe. The bill is dismissed. 



THE LIDA FOWLER. 

(District Court, E. D. Pennsylvania. February 7, 1902.) 

No. 41. 

1. Maritime Liens— Création by State Statute— Enforcement ih Court 
of Admiraltt. 

The provisions of Act Pa. March 24, 1851 (P. L. 230), requiring ves- 
sels to take pilots when arriving at or leaving the port of Philadelphla, 
subjectlng them to penalties for a failure to do so, to be recovered for 
the beneflt of "the Society for tlie Relief of Distressed and Decayed 
Pilots, Thelr Wldows and Ohildren." and making ail sums due for pilot- 
age and the penalties so imposed a lien upon the vessel chargeable 
therewith, relate to a subjeet which is maritime in its nature, and 
therefore the liens thereby created are valid, and may be enforced in 
the admiralty courts of the United States, as authorized by the act* 

8. Admiralty Jurisdiction — Suit for Statutory Penalty— Enfoncement of 
Maritime Lien. 

Rev. St. § 563, cl. 8, which confers upon the district courts of the 
United states jurisdiction "of ail civil causes of admiralty and maritime 
jurisdiction," gives such courts jurisdiction of a suit to enforce a mari- 
time lien created by a state statute for pilotage fées, or for a penalty 
Imposed by such statute for the failure to take a pilot as therein re- 
quired. 

In Admiralty. Suit in rem to enforce a lien for a statutory penalty. 

Howard M. Long, for libelant. 

John F. Lewis and Horace L. Cheyney, for respondent. 

J. B. McPHERSON, District Judge. The facts in this case, which 
are undisputed, may be thus stated, substantially in the words of libel- 
ant's counsel: 

This is a proceeding in rem by the Society for the Relief of Dis- 
tressed and Decayed Pilots, Their Widows and Children, incorpo- 
rated under the Pennsylvania statute of September 29, 1789, against 

» Maritime liens created by state laws, see note to The Electron, 21 C. 
C. A. 21. 



606 113 FEDERAL REPORTER. 

the schooner Lida Fowler, for the sum of $48, with interest, a sum 
equal to the outward pilotage of the schooner from the port of Phila- 
delphia. On or about March 12, 1901, the Lida Fowler, a registered 
American vessel of more than 100 tons burden, drawing 12 feet or 
more of water, engaged in gênerai trading, not solely coal laden, nor 
engaged in the coal trade, and not licensed as a coasting vessel, was 
in the port of Philadelphia, about to sail to Central America or the 
West Indies, and back to the United States. Under the Pennsylvania 
statute of March 24, 1851 (P. L. 229), she was bound to take a duly 
licensed pilot of the port ; but, notwithstanding that duty, she was 
towed away without having made an effort to obtain such a pilot, thus 
neglecting or refusing the statutory duty. 

On March I2th, and for a long time prior thereto, the licensed pilots 
of the port of Philadelphia maihtained an office at 319 Walnut street, 
in this city, for the purpose of supplying pilots to ail vessels which 
under the law were bound to take a pilot; and this fact the captain 
of the Lida Fowler knew. It is an established custom of the port that 
the captains or agents of ail vessels outward bound shall make applica- 
tion for pilots at that office. On the day the schooner sailed, and for 
rnore than 24 hours before and after that time, there were several 
licensed pilots in attendance at the office, any one of whom could hâve 
been employed to take her to sea ; but her master made no effort to 
engage their services, and left the port without a pilot on board. The 
libelant, being entitled in such case under the act of 1851 to receive 
a sum equal to the pilotage fee (Collins v. Society, 73 Pa. 194), de- 
manded payment from the agents of the schooner, and, upon their re- 
fusai, attached the vessel. 

Sections S and 6 of the act of March 24, 1851 (P. L. 230), are as 
follows : 

"Sec. 5. Every vessel arrlving from or bound to any foreign port or place, 
and every other vessel of the burthen of one hundred tons or upwards, 
eailing from or bound to any port not wlthln the river Delaware (except li- 
censed coasting vessels sailing from this port), shall be obligea to take a 
pilot; and It shall be the duty of the master of every such vessel, within 
thirty-six hours next after his arrivai at said port of Philadelphia, to make 
a report to the master warden of the name of such vessel, her draught of 
water and the name of the pilot who shall hâve conducted her to this port, 
and when any such vessel shall be outward bound, and not duly licensed 
to coast, the master of such vessel, and the pilot who is to conduct her to 
the Capes, and the draught of water at that time; and it shall be the duty 
of the wardens to enter every such vessel (reported as aforesaid) in a book 
to be kept by them for that purpose, and if the master of any such vessel 
ehall neglect or refuse to make such report he shall forfeit and pay the 
sum of ten dollars, and no more. And if the master of any such vessel, 
being licensed as a coasting vessel, and of the burthen of one hundred tons, 
or more, shall refuse or neglect to take a pilot, the master, or owner or con- 
signée of such vessel shall forfeit and pay the sum equal to half pilotage 
of such vessel; and if such vessel be not licensed as aforesaid, then and 
In such case, the master, owner or consignée thereof, shall forfeit and pay 
the full pilotage thereof: Provided, always, that wherever it shall appear 
to the wardens, that in the case of an inward-bound vessel, should a pilot 
not offer before such vessel reached the Brandywine lighthouse, bearing 
east, or In case of an outward-bound vessel, that a pilot could not be ob- 
tained for twenty-four hours after such vessel was ready to départ, the 
penalty aforesaid for not having a pilot shall not be incurred. 

"Sec. 6. Ail sums due for pilotage, half-pilotage, and ail other daims and 
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penaltles in the nature or In Heu thereof, shall, as they accrue, become and 
remain a lien upon the vessel chargeable therewith, her tackle, apparel and 
furniture, until they are paid; and for the recovery thereof, in addition to 
the remédies now provided (and whieh shall remain as heretofore), such 
process and proceedings shall issue and be had in the court of cominon 
pleas of Philadelphia county, or in any court possessing admiralty jurisdic- 
tion, as are usually had in courts of admiralty for the recovery of seamen's 
wages. And ail half-pilotage forfeitures and penalties in the nature thereof, 
accruing by virtue of tins act, and ail other debts, claims and demanda, to 
which 'The Society for the Relief of Distressed and Decayed Pilots, Their 
Widows and Children,' are legally or equitably entitied to, under any law 
whatever, shall be recovered in the name and for the use of the said society, 
to whom, or to whose agent duly constituted, the saine shall be paid: Pro- 
vided, that in ail suits and proceedings, to winch 'The Society for the Relief 
of Distressed and Decayed Pilots, Their Widows and Children,' shall be a 
party, no person shall be incompétent to testify as a witness, because of 
his being a member thereof." 

The défenses set up by the schooner are thus stated in the brief 
of its counsel : 

"(i) That the provision of the act of 1851, providing that the amount 
of the penalty for the failure to take a piïot should be a lien upon the 
vessel, is invalid, because the législature of this state lacked authority 
to provide that the penalty should be a maritime lien upon a vessel. 

"(2) That this court has no jurisdiction of this action in rem, because 
the provision of the Pennsylvania act for a lien for the amount of the 
penalty is absolutely invalid. 

"(3) That this court has no jurisdiction of an action to recover a 
penalty provided for by the laws of the state of Pennsylvania." 

The first and second grounds of défense are practically one, and 
neither, I think, is well taken. The suprême court of the United 
States has distinctly decided that, where the subject of state législation 
is maritime in its character, the législature may give a lien upon the 
vessel, and the enforcement of such lien may be committed to the 
courts of admiralty. It is enough to quote the following paragraphs 
from The Corsair, 145 U. S. 347, 12 Sup. Ct. 952, 36 L. Ed. 731, and 
The J. E. Rumbell, 148 U. S. 11, 12, 13 Sup. Ct. 500, 37 L. Ed. 347: 

The Corsair: "A maritime lien is said by writers upon maritime law to 
be the foundation of every proceeding in rem in the admiralty. In much 
the larger class of cases, the lien is given by the gênerai admiralty law; but 
in other instances, such, for example, as insurance, pilotage, wharfage, and 
materials furnished in the home port of the vessel, the lien is given, if at ail, 
by the local law. As we are to look, then, to the local law in this instance 
for the right to take cognisîance of this class of cases, we are bound to în- 
quire whether the local law gives a lien upon the offending thing. If it 
merely gives a right of action in personam for a cause of action of a mari- 
time nature, the district court may administer the law by proceedings in 
personam, as was done with a claim for half pilotage dues under the law 
of New York, in the case of Ex parte McNiel, 13 Wall. 236; but, unless a 
lien be given by the local law, there is no lien to enforce by proceedings in 
rem in the court of admiralty." 

The J. E. Rumbell: "In the admiralty and maritime law of the United 
States, as declared and established by the décisions of this court, the fol- 
lowing propositions are no longer doubtful: 

"(1) For necessary repairs or supplies furnished to a vessel in a forelgn 
port, a lien is given by the gênerai maritime law, following the civil law, 
and may be enforced in admiralty. 

"(2) For repairs or supplies in the home port of the vessel, no lien exists, 
or can be enforced in admiralty, under the gênerai law, independently of 
local statute. 
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"(3) Wherever the statute of a state gives a lien, to be enforced by process 
In rem against the vessel, for repairs or supplies In her home port, this 
lien, being similar to the lien arising in a foreign port under the gênerai 
law, is in the nature of a maritime lien, and therefore may be enforced in 
admiralty in the courts of the United States. 

"(4) This lien, in the nature of a maritime lien, and to be enforced by 
process in the nature of admiralty process, is within the exclusive jurisdic- 
tion of the courts of the United States, sitting in admiralty. 

"The fundamental reasons on which thèse propositions rest may be 
summed up thus: The admiralty and maritime jurisdiction is conferred on 
the courts of the United States by the constitution, and cannot be enlarged 
or restricted by the législation of a state. No state législation, therefore, 
can bring within the admiralty jurisdiction of the national courts a subject 
not maritime in its nature. But when a right, maritime in its nature, and 
to be enforced by process in the nature of admiralty process, has been 
given by the statute of a state, the admiralty courts of the United States 
hâve jurisdiction, and exclusive jurisdiction, to enforce that right according 
to their own rules of procédure." 

See, also, note to The Electron, 21 C. C. A. 21. 

The third défense is supportée by the argument that section 563, 
cl. 3, of the Revised Statutes confers jurisdiction upon the district 
court of suits for "penalties and forfeitures incurred under any law 
of the United States," and gives no authority to entertain a suit for a 
penalty imposed by a state statute. This argument overlooks the 
grant of jurisdiction, in clause 8, "of ail civil causes of admiralty and 
maritime jurisdiction," in which such an action as the pending libel 
seems to me to be certainly included: The Electron, 21 C. C. A. 30. 
I can see no différence in principle between The Glendale v. Evich, 26 
C. C. A. 500, 81 Fed. 633, in which the validity of a lien given by a 
state statute for a maritime tort was sustained, and the présent action, 
even if it be regarded as a suit to recover a penalty. Damages for a 
tort are intended to be compensation for a wrong ; and a penalty im- 
posed for the violation of a duty, while it may sometimes operate to 
punish the wrongdoer, as well as to compensate the person injured, is 
essentially of the same character. In the présent case, the sum which 
the schooner is required to pay for neglect or refusai to employ a pilot 
does not go beyond compensation; for the amount is no more than 
the charge for pilotage, and the money is to be applied to the benefit 
of the associated pilots, their widows and children. I see no diffi- 
culty whatever, under the authorities above referred to, in holding that 
the act of 185 1 is valid, so far as it gives authority to the courts of 
admiralty to enforce the lien against the vessel. The subject is mari- 
time, and this is the test to be applied. Whether the suit is to recover 
pilotage for services rendered or offered, or for a penalty because the 
vessel refused and neglected to employ a pilot, seems to me to be im- 
material. The essence of the matter is the same in each of thèse three 
cases. 

As part of the history of the statute, I may add that the court of 
common pleas of Philadelphia county has decided that the act of 
1851 is invalid, so far as it attempts to give jurisdiction to the courts 
of the state : Rutherford v. The Ornen, 2 Wkly. Notes Cas. 122. 

A decree may be entered in favor of the libelant, with costs. 
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BHBRMAN v. AMERICAN OONGREGATIONAL ASS'N et al. 

(Circuit Court of Appeals, First Circuit. January 24, 1902.) 

No. 382. 

1. Executors— Presumption— Pleading. 

Where the bill, in a suit by an helr to recover a sum given as a legacy 
and alleged to hâve been wrongfully paid to défendant as legatee, fails 
to allège that the payment was not made at the time reqmred by the will, 
or that an annuity on whieh such legacy was eonditioned was not duly 
paid, there is a presumption that such payment was properly made. 

5. Wills—Legacies— Pleading — Construction. 

Where the bill, in a suit involving the construction of a will givlng 
certain property to a beneflciary on condition that the beneficiary 
Bhould agrée to pay an annuity to testator's wife, contaius no alléga- 
tion showing that the annuity is the principal object of the bequest, it 
will not be held to be either superior or inferior to the other purpose of 
the legacy. 
K Same — Courts- -Jjrisdictijk. 

Where th« bill, in a suit whlch inrolves the construction of a will 
which was probated in Massachusetts, contains an indirect allégation 
that ail the proeeedings referred to hâve been approved by a Massa- 
chusetts probate court, Lut does not allège that the probate court on 
its equity side construed the will, it does not show an adjudication 
which wili defert the jurisdiction of a fédéral court to construe the 
will, ab a distinction is preserved in Massachusetts between the Juris- 
diction oï the probate court, acting strictly as such, and having no 
power to construe wills, and its spécial equity iurisdiction, conferred by 
statute, to construe such instruments. 
4. Charitable Corporation— Powers. 

The fact that a religious association bas by its charter certain enu- 
merated powers does not bar it from complying with the terms of a 
legacy requiring it to pay an annuity, when such compliance is only 
lncidental, and tends to the accomplishment of the substantial purposes 
of its incorporation. 

6. Wili.s— Condition Subséquent. 

Where a will directs the payment of a certain sum to an association 
on the death of the testator, on condition that the association agrées to 
pay an annuity, the esta te vests in the beneflciary on the death of the 
testator, when the condition imposed on the beneflciary is a condition 
subséquent 
8. Samk— Construction of Bequest— Conditions. 

A condition in a bequest, requiring the legatee to pay an annuity to 
the wife of the testator during her life, is shown to be a condition sub- 
séquent. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For décision of the circuit court, see 98 Fed. 495. 

Roger M. Sherman, for appellant. 

Walter Bâtes Farr (M. F. Dickinson, on the brief), for appellee the 
American Congregational Ass'n. 

Dudley P. Bailey (Ralph W. Foster, on the brief), for appellees 
Tenney and Cheever. 

W. Frederick Kimball (Walter Bâtes Farr, on the brief), for ap- 
pellee Burwell. 

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 
113 F.— 38 
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PUTNAM, Circuit Judge. This case will be found to concern no 

question except the construction of the will of Isaac P. Langworthy. 
It is presented on a demurrer to the bill, which vvas dismissed in the 
circuit court. Mr. Langworthy died on January 5, 1888, leaving a 
widow, Sarah W. Langworthy. She died on April 22, 1893, also 
leaving a will. The parties made défendants, besides the Amer- 
ican Congregational Association, are the executor of the will of 
Mr. Langworthy and the executors of his widow's will. The com- 
plainant claims to hold title under Mrs. Langworthy. 

A question is made whether ail the parties in interest hâve been 
brought into the case; and it is also maintained that the bill 
should hâve been brought by the executors of Mrs. Langworthy's 
will. The first question, if a substantial one, could probably be met 
by reframing the bill, for which leave would, of course, be granted. 
Therefore, in view of the conclusion which we hâve reached, it 
does not require our attention. As to the second, inasmuch as 
the bill charges that the executors of the will of Mrs. Langworthy 
are in collusion with the executor of the will of her husband, so 
that the case may fall within the usual class entitling a party in 
interest to proceed without the joinder as a coplaintiff of the per- 
son in whom the nominal title vests, it may, perhaps, by amendment, 
be put in proper form in this respect also, if it is not already. 

Mr. Langworthy's will, omitting the formai parts, was as follows : 

"First. I direct my executors herelnafter named to pay ail my Just debta 
and funeral expenses. 

"Second. I devise and bequeath to my dearly beloved wife, Sarah W. 
Langworthy, ail of my real and personal estate, wherever the same may 
be situated, of whatever the same may consist, except as herelnafter pro- 
vided. 

"Third. I direct my executors to pay over to the American Congregational 
Association, as soon as may be convenient after my decease, the sum of 
ten thousand dollars (unless previous to my death I shall hâve deposlted 
said sum with said association), upon condition that said association agrées 
to pay to my wife, in quarterly payments during her lifé, the sum of $400, 
and upon the death of my said wife to pay over semiannually the net In- 
carne of said $10,000, and any increase tbereof, to the library committee 
of said association; the same to be expended by said committee in the pur- 
chase of local historiés, généalogies, commentaries of the Bible, and ecclesi- 
astical historiés for said library. 

"Fourth. I hereby nominate, as executors of this my will, my said wife, 
Sarah W. Langwc rthy, and my friends Charles H. Trist and Edward L. 
Burwell, both of said Chelsea, and request that they, and eacli of them, 
may be excused from giving any sureties on their officiai bonds as such 
executors." 

Although Mr. Langworthy died in January, 1888, and Mrs. Lang- 
worthy in April, 1893, the legacy to the American Congregational 
Association was not paid until April 1, 1898. The bill gives no 
explanation of the delay, and it charges no one with lâches in 
that connection. It does not even allège when the association 
was advised of the fact of the legacy, or that it was ever so ad- 
vised until payment was made to it. It is to be observed that the 
third clause of the will directed that payment be made as soon as 
might be convenient. The bill fails to show what was the condi- 
tion of the estate, and whether, with reasonable efforts on the 
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part of the executor, it was convenient to make earlier payaient. 
The ordinary presumption is that the executor properly performed 
his duty, and, in view of the absence of any allégation to the con- 
trary, the presumption accordingly is conclusive on this record. 

Neither does the bill state whether Mr. Langworthy's executor 
paid Mrs. Langworthy during her lifetime the annuity contemplated 
by the third paragraph of his will, but, as it was his duty to do so, 
the presumption is that the payments were made. Moreover, the 
failure of the bill to allège to the contrary requires us to so as- 
sume. 

Neither does the bill contain any allégations from which we can 
ascertain whether the annuity to Mrs. Langworthy was the prin- 
cipal purpose of its third paragraph. As the matter stands, we 
must refrain from any construction based, in whole or in part, on 
any hypothesis subordinating either object to the other. Neither 
can we give a construction which would make the annual payment 
of $400 a mère charge on the legacy in the third paragraph. The 
purpose was to support the annuity by a valid agreement by the 
association for its payment, made either formally, informally, or by 
implication, so that it would be received by Mrs. Langworthy 
whether it exhausted the principal sum, or though the principal sum 
were lost. 

The allégations of the bill fail to set out with proper détails, or 
in the exact language known to the law, or in orderly séquence, the 
facts of the case. It is not easy to ascertain from the pleadings 
the grounds of the complaint, or what relief is intended to be asked. 
The bill shows enough to make it plain that it is claimed that the 
legacy to the American Congregational Association failed, be- 
cause — First, it made no formai agreement to pay the annuity ; and, 
second, because it had no power under its charter to give such an 
agreement. Making so much clear, it then allèges that the executor 
of Mr. Langworthy's will "assumed to sell the estate, real and Per- 
sonal," "in accordance with a pretended trust to apply the pro- 
ceeds to pay" the legacy to the association. Inasmuch as the will 
establishes no trust, and gives the executor no authority to dispose 
of Mr. Langworthy's real estate in order to effectuate its purposes, 
and inasmuch as the bill fails to allège in a proper way that Mr. 
Langworthy left real estate, or left personal property, or how much 
he left of each, this portion of the bill is not intelligible, and must be 
disregarded. 

It next allèges that the executor "sold property of great value, 
being personalty and land, which descended and passed under the 
will of Mr. Langworthy to Mrs. Langworthy, and other property, 
at a price far below its real value." Hère, again, cornes the same 
want of sufficient allégations. So far as realty is concerned, for 
aught the bill properly shows the title passed to Mrs. Langworthy, 
and remains in her devisees or heirs, whichever the case may be; 
and the complainant, together with those, if any, interested with 
him in the estate of Mrs. Langworthy, hâve a full remedy at law by 
writ of entry, thus barring any jurisdiction in equity. 

The bill next allèges that the executor "wasted said estate," with- 
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out further explanation thereof, and without any détails whatever; 
so tHat hère, again, it is insufncient to call on any chancery court 
to exercise its jurisdiction. Again, it allèges that the executor 
"placed a cloud upon the title thereto"; meaning, probably, the 
real estate. If this expression were accompanied with sufficient dé- 
tails to enable a chancellor to perceive what was the nature of the 
cloud, and how it was placed on the estate, and, indeed, hovv an ex- 
ecutor, without some colorable authority given him by the will, or 
without some alleged action of a probate court, could hâve accom- 
plished this, it would, perhaps, hâve afforded a basis for jurisdiction 
in equity ; but the bare statement hère found fails to do so. 

Consequently, ail the allégations of the bill to which we hâve re- 
ferred are useless for the purposes of this suit; and we are left 
to the remaining allégation, in connection with what we hâve al- 
ready said, as to the claim that the American Congregational Asso- 
ciation never agreed to the payment of the annuity, and had no 
power to make such an agreement. This allégation is as follows: 
"And paid over to said défendant the American Congregational As- 
sociation the proceeds, to the amount of ten thousand dollars and 
upward." The effect is to limit the complainant's relief to the réc- 
lamation of this sum. 

The bill contains an indirect allégation that ail the proceedings 
referred to had been approved by the probate court for the county 
of Suffolk. If it had properly shown that the real estate of Mr. 
Langworthy had been sold by his executor under a license from the 
probate court, or that any personal property had been disposed of 
wrongfully, for an inadéquate value, and if, also, it admitted that the 
proceedings of the executor in those respects had been approved 
by the probate court, it would follow that, as that court has normal 
jurisdiction over such proceedings, and over the executor's ac- 
counts growing out of the same, its action would hâve been res 
adjudicata. It would, therefore, be clear, whatever might be the 
jurisdiction of a fédéral court in the event there had been no action 
by the probate court, that such action having been taken, and the 
probate court having jurisdiction, its proceedings would hâve re- 
sulted in a full bar to the présent bill, so far as such matters are 
concerned. The respondents, however, maintain that inasmuch as 
the bill allèges, although incidentally, that ail the transactions to 
which it relates hâve been approved by the probate court, the ques- 
tions of the construction of Mr. Langworthy's will, and of the valid- 
ity of the payment of the legacy to the American Congregational 
Association, are likewise res adjudicata. It is, however, true that 
questions of the construction and effect of a will, or of any particu- 
lar clause therein, stand, so far as the probate courts of Massa- 
chusetts are concerned, on an entirely peculiar basis. Under late 
statutes, on a spécial proceeding, the probate court, acting as an 
equity court, has jurisdiction to détermine them ; but the distinction 
between probate courts proceeding as such, and the same courts 
when exercising the statutory jurisdiction in equity, is a broad one, 
and is carefully preserved. Bennett v. Kimball, 175 Mass. 199, 200, 
55 N. E. 893; Green v. Gaskill, 175 Mass. 265, 56 N. E. 560. It 
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is the undoubted law of Massachusetts that any action of a probate 
court, in the exercise of its normal jurisdiction, with référence to the 
construction of Mr. Langworthy's will, would hâve been void. Cow- 
din v. Perry, n Pick. 503; Granger v. Bassett, 98 Mass. 462. In 
this particular, the normal jurisdiction of the probate courts of Mas- 
sachusetts remains as it does everywhere in the absence of spécial 
législation, and it leaves to the courts of common law and the chan- 
cellor ail questions of the construction and effect of devises and leg- 
acies. Therefore, notwithstanding the statute referred to in Ben- 
nett v. Kimball and Green v. Gaskill, in the absence of any showing 
that the probate court, on its equity side, passed on the question 
which, as we hâve said, is the only one necessary for us to consider, 
there is no doubt about our jurisdiction. The same resuit, under 
législation in Maryland similar to that in Massachusetts, is reached 
by a décision of the circuit court of appeals for the District of Col- 
umbia, cited as approved in Kenaday v. Sinnott, 179 U. S. 606, 615, 
21 Sup. Ct. 233, 45 L. Ed. 339. 

Act Mass. 1895, c. 134, which is the only statute enlarging the ju- 
risdiction of the probate courts brought to our attention later than 
the act of 1891, which was under considération in Bennett v. Kim- 
ball, need be referred to merely for the purpose of stating that it is 
aside from any of the topics which we hâve before us. 

The question remains whether or not the allégations referred 
to, stating that certain proceedings hâve been approved by the 
probate court, can be accepted as intending the exercise by it of its 
statutory équitable jurisdiction. In the absence of any allégation 
otherwise, we are justified in assuming that the référence to it 
is merely as a court of probate, and the positions taken by the par- 
ties at the hearing sustain that assumption. Therefore we hold that 
we hâve jurisdiction on this appeal as to the validity and effect of 
Mr. Langworthy's will, and over no other question. 

The issue as to the power of the American Congregational As- 
sociation to comply with the terms of the legacy is one easily dis- 
posed of on various théories. The fact that the association has, 
by its charter, certain enumerated powers, does not bar it from 
the exercise of incidental functions which relate to the accomplish- 
ment of the substantial purposes of its incorporation (Association v. 
Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. ) ; and ail occa- 
sion for any securing of the annuity by the association had gone 
by before the legacy was paid to it, and before, so far as the case 
shows, the estate was in condition to pay it conveniently, so that 
this topic is only a moot one. 

Coming to the only other proposition which we hâve to consider : 
With two or three peculiar exceptions, as to which the law has neces- 
sarily established rigid rules, relating almost entirely to the descent 
of real estate, wills receive reasonable and fair construction, for the 
purpose of ascertaining the real intent of testators. Courts make use 
of various incidental rules to assist them in thus construing wills: 
but none, with the rare exceptions to which we hâve referred, are 
permitted to obstruct the efïectuating the substantial purpose of 
the instrument in question. Having in view the facts that, so far 
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as this case shows, the legacy was paid to the association as soon 
as the progress of the estate would conveniently permit of its being 
done; that the will gave directions that it should be paid accordingly; 
that, when it was so paid, Mrs. Langworthy had deceased; that 
the presumption is that her annuity had been received by her from 
the executor during her lifetime; and that, therefore, the provision 
with référence to any agreement as to an annuity had become of no 
further use,— it requires a strong stretch of any method of reasoning 
to lead the mind to conclude, fairly and reasonably, that under 
such çircumstances, or under the circumstance of his wife having 
deceased before him, Mr. Langworthy intended to annul this legacy. 
There is ho reasonable ground for sustaining such an hypothesis ; 
and, looking at the will fairly and reasonably, it cannot be questioned 
that it was the désire of Mr. Langworthy, under the circumstance 
of his wife deceasing before him, or, likewise, of his wife deceasing 
after him but before the legacy was paid, that it should vest abso- 
lutely in the association. 

To corne more closely to the matter, the condition named, accord- 
ing to ail the rules of construction, was not précèdent, but subsé- 
quent. The law leans strongly against construing a legacy or devise 
so that it does not vest on the decease of the testator. This rule 
was fittingly expressed for this case by Mr. Justice Swayne, speaking 
in behalf of the court, in Cropley v. Cooper, 19 Wall. 167, 174, 22 
L. Ed. 109, 113, where he said "that a bequest, in the form of a 
direction to pay at a future time, vests in interest immediately if 
the payment be postponed for the convenience of the estate, or to 
let in some other interest." By the express terms of the legacy, 
the postponement of payment in this case was purely "for the con- 
venience of the estate." This rule favoring the vesting of estâtes 
is so well known that it is not necessary to accumulate authorities, 
and, applying it as it is usually applied, there can be no question 
that the legacy in issue vested at the death of Mr. Langworthy, 
although not payable until later. Vesting at that time, everything 
in it in the form of a condition must, from the necessity of things, 
be regarded as subséquent. We think we may safely say that this 
is the rule laid down by ail the text writers of authority, and also 
it is so stated by Chief Justice Marshall in Finlay v. King, 3 Pet. 
346, 376, 377, 7 L. Ed. 701, 712. The case at bar seems to be pre- 
cisely covered by that paragraph of the syllabus which was prepared 
by the court itself, where it is stated that the court had found no 
case in which a gênerai devise, importing a présent interest, in a 
will making no other disposition of the property, on a condition 
which may be performed at any time, had been construed, from the 
mère circumstance that the estate was given on condition, to re- 
quire that it must be performed before the estate could vest. 

The condition being subséquent, and its performance having been 
rendered impossible by the death of Mrs. Langworthy, it became 
void, and the legacy became absolutely effective. This was directly 
ruled by Lord Romilly, in 1866, in Collett v. Collett, 35 Beav. 312. 
Although this décision was by the master of the rolls, yet it has never 
been questioned in England. In Dawson v. Oliver-Massey, 2 Ch. 
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Div. 753, while the application of Collett v. Collett was doubted, 
both the then master of the rolls and the court of appeal accepted 
it as law. It is accepted by Jarm. Wills (6th Am. Ed.) from the 
5th Eng. Ed. *85i, where, also, at page *853, is laid down the well- 
known rule that conditions subséquent are to be construed strictly; 
that is to say, they are not to be so construed as to unnecessarily 
defeat the devise or legacy. Indeed, if it were necessary, in order to 
sustain this legacy, and thus to give efïect to the intent of the tes- 
tator, no weight would be given to the conditional form of expres- 
sion as to the agreement to be given by the association. This 
well-known rule is stated in 2 Williams, Ex'rs (7th Am. Ed.) 567, 
to the efïect that a bequest on condition may be considered as merely 
imposing a trust. We hâve already shown that this annuity could 
not be regarded merely as a charge raised on the legacy in the 
way of a trust; but the case is met in that particular by Stanley 
v. Coït, 5 Wall. 119, 166, 18 L. Ed. 502, 510, to the efïect that a 
proviso in a will "gives way to the intent of the parties, as gathered 
from an examination of the whole instrument, and has frequently 
been thus explained and applied as expressing simply a covenant 
or limitation in trust." In other words, in this case, if necessary, 
the words "on condition," and so forth, could properly be read, 
"subject to a covenant or agreement by the association to pay an 
annuity," and so on. 

On the whole, we sum up that there are no allégations charging 
the association with any express or implied renunciation of the legacy 
in issue; that, as the legacy vested on Mr. Langworthy's decease, 
the condition, even if it were strictly such, was, from the necessity 
of things, a condition subséquent; that according to the authori- 
ties, and the reasonable construction to be given as to the intent 
of the testator, the condition, whether it be regarded as such or as 
a mère covenant or agreement, had been rendered futile by the 
decease of Mrs. Langworthy, and the legacy thereupon vested ab- 
solutely in the association; and that, therefore, the bill was prop- 
erly dismissed by the circuit court. 

The decree of the circuit court is affirmed, and the costs of appeal 
are awarded to the appellees. 

LOWELL, District Judge, concurs in the resuit. 



HOBBS MFG. CO. T. GOODING et a!. 

(Circuit Court of Appeals, First Circuit January 24, 1002.) 

No. 366. 

Injttnction— Suit for Infringement op Patent — Misdse of Court's Opih- 
ion. 

The mère fact that a complainant in a suit for infringement of a patent, 
in whose favor a décision lias been rendered by the circuit court of ap- 
peals, before the sending down of the mandate publishes circulars in 
which ne makes extravagant clainis as to the scope of the décision, 
based upon bis interprétation of the court's opinion, is ordinarily not 
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snch a case of wrongdoing as calls for the court's Interférence by ln- 
Junctlon, though it niay probably exercise such power In an extrême 
case. 

On Pétition for an Order Restraining Complainant, and for Other 
Relief. 

Edward S. Eeach, for complainant. 
William A. Macleod, for petitioners. 

Before COI/T and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. Upon this pétition for relief against 
what is claimed to be an unwarrantable use of the opinion of this 
court, after décision and before mandate was handed down, we need 
not examine or discuss the question of jurisdiction. Neither need we 
discuss the question of the power, nor the extent of the power, of this 
court in respect to punishment for contempt in misuse or abuse of 
its process. Nor is the power of the court over its own process, as 
between the parties, necessarily controlled by the rule of noninterfer- 
ence with press publications as to disputed rights and claims of différ- 
ent parties as to the scope of its décisions. It is probably true that, in 
a case of honest disagreement or misunderstanding as to the true im- 
port of a décision, or in an extrême case of abuse or misuse of process 
for the purpose of impairing or destroying rights sought to be estab- 
lished by the court through its décision, the court may proceed sum- 
marily in référence thereto. Such power, however, would be exer- 
cised with reluctance, and ordinarily only in an extrême or clear case. 

The circular letter complained of sets out more than the court de- 
cided, but an examination of the opinion dLcloses np ambiguity or 
uncertainty as to what was decided; and, on the whole, we do not 
think the facts set out in the pétition constitute a case of such wrong- 
doing as calls for our interférence. At the most, it was an extravagant 
claim by a party as to the scope of the décision, based upon his inter- 
prétation of the opinion which this court had handed down. 

Pétition denied. 



ARBUCKLE et al. v. BLACKBURN, Dairy and Food Com'r of Oblo. 

(Circuit Court of Appeals. SIxth Circuit. January 7, 1902.) 

No. 973. 

1. Equitt Jtjbisdictios — Envtoining Cbiminai, Phosecutionb. 

A court of equity is without jurisdiction to entertain a bill by which 
it is sought to hâve it détermine the question whether the complainant 
has been guilty of the violation of a criminal or pénal statute, and, if 
it is found that the statute has not been violated, to enjoin threatened 
prosecutions thereunder; nor is such jurisdiction given by the fact that 
the prosecutions, though unsuccessful, will injuriously afïect com- 
plainant's property rights. 

S. JUHISDICTION OF FEDERAI, COURTS — SUIT AGAINST STATE. 

A suit against an offlcer of a state, to enjoin him from instituting 
prosecutions under a statute of the state which is conceded to be valid 
if properly construed, and with the enforcement of which he is 
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charged by law, on the ground that he ls proceedlng under an erroneous 
construction of the law, which would render it invalid as in violation of 
the constitution of the United States, is one, in effect, against the state, 
of which a fédéral court is denied jurisdiction by the eleventh constitu- 
tional amendment.i 
S. Puke-Food Laws— Constitutionality— Police Powers of State. 

The pure-food law of Ohio (2 Bâtes' Ann. St §§ 4200-4 to 4200--8) 
which makes it an offense to manufacture for sale, sell, or offer to sell, 
within the state, any article of food or drink which is adulterated, 
within the meaning of the act, and provides that food shall be deemed 
to be adulterated, among other things, "if it is colored, coated, polished 
or powdered, whereby damage or inferiority is concealed, or if, by any 
means, it is made to appear better or of greater value than it really 
is," but that the act shall not apply to mixtures or compounds recog- 
nized as ordinary articles or ingrédients of articles of food, "if each 
and every article sold or offered for sale be distinctly labeled as a 
mixture or compound, with the name and per cent, of each ingrédient 
therein, and are not injurious to health," ls one which it is within the 
police powers of the state to pass and enforce, and is not unconstitu- 
tional, as an interférence with the right of congress to regulate Inter- 
state commerce, as applied to articles, mixtures, or compounds brought 
Into Ohio from other states, and sold in the original packages. 

4. Same. 

A law of a state, intended to prevent the sale of adulterated food 
products, which is constitutional and valid in its language and purpose, 
is not rendered unconstitutional, so as to authorize a fédéral court to 
entertain a suit to enjoin prosecutions thereunder, because the state 
food commissioner^ charged with the duty of enforcing it by instituting 
criminal prosecutions against those who, in his judgment, hâve been 
guilty of violating its provisions, may give it an erroneous construction. 

5. Injunction — Gkodnds— Threats op Prosecution by Public Officer. 

It is not ground for an injunction that a state food commissioner, 
charged by law with the duty of determining such matter in the first 
instance, is publishing statements that an article of food or drink made 
by complainant is adulterated, and its sale is in violation of the laws 
of the state, and threatening prosecutions against those who sell it, 
whether such statements are correct or erroneous. 

6. Pork-Pood Laws — Opération — Articles Made iîy Patented Process. 

That an article of food or drink is prepared by a process which ls or 
has been protected by letters patent of the United States does not 
prevent it from coming within the opération of laws passed by a state 
in the exercise of its police powers. 

7. Injunction— Criminal Prosecutions. 

The fact that a food product, the sale of which is claimed to be In 
violation of the laws of a state, is widely sold therein, and that many 
persons may be subject to prosecution, does not give a court of equity 
jurisdiction to enjoin such prosecutions. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

This case was brought by Arbuckle Bros, to restrain Joseph E. Blackburn, 
dairy and food commissioner of Ohio, from prosecuting the vendors of 
Ariosa, an article sold by the complainants to many dealers in Ohio, be- 
cause of alleged violation of pure-food laws of the state. The substance 
of the bill and an amendaient thereof is as follows: 

The gênerai assembly of the state of Ohio passed in the year 1884 an 
act entitled "An act to provide against the adultération of food and drugs" 
(81 Ohio Laws, p. 67), the substance of which is recited. For more than 
thirty years the complainants and their predecessors had been engagea, 

i Fédéral jurisdiction of suite against state, see note to Tindall v. Wesley. 
13 C. C. A. 165. 
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and still are engagea, !n the manufacture and sale throughont the TJnited 
States, including the state of Ohio, of a certain compound or mixture known 
as "Ariosa," composed of roasted coffee, compounded and mixed with eggs 
and sugar, packed in sealed packages, ready for use by the consumer. In 
order to préserve said product from détérioration, and to retain the original 
strength and aroma in the coffee, the complainant Arbuckle more than 30 
years ago invented, and thereafter patented, adopted, and used, and com- 
plainants still use, a certain process whereby the compound or mixture 
known as "Ariosa" was, and still is, mixed and compounded, and the sep- 
arate beans thereof coated, and to a large extent hermetically sealed, after 
roasting, with a compound of sugar and eggs, at iirst in composition with a 
quantity of Irish moss, also a wholesome article of food, and for 20 years 
without such Irish moss. That said letters patent were issued in the year 
1868, and, after the expiration of the said patent, trade therein was greatly 
increased, and still continues to increase, by reason of the increased sale 
and réputation of said Ariosa. That the good will of said business of niak- 
lng and vending said Ariosa has become, and now is, wholly dépendent upon 
the réputation and sale of Ariosa, and the good will aforesaid. That for 
many years the complainants, at great expense, widely advertised the use 
of the aforesaid process, that the purchasers might be informed of the good 
qualities of coffee so mixed, compounded, and coated. That for many years 
prior to 1894 every package of Ariosa was labeled In conspicuous type in 
the words and figures following: 

"Ariosa Is a compound made from coffee, sugar, and eggs. The coffees 
are selected especially for thelr strength, flavor, and superior drinking quali- 
ties, are pure, sound coffees, and absolutely free from ail the poisonous 
coloring substances which are now so largely used to improve the appear- 
ance of coffee. Coffee, when roasted, is porous, and, unless prevented, loses 
its best qualities, and absorbs others which are inferior to it By our pro- 
cess of hermetically sealing the pores of roasted coffee, we secure a three- 
fold object: (1) The rétention of the full strength and aroma for any 
length of tlme; (2) the prévention, through absorption, of any injurious 
flavors; (3) the saving to the consumer of the additional expense of eggs 
incurred when any other coffee Is used. Ariosa is self-settling. Choice 
eggs and pure granulated sugar are the only articles used in hermetically 
sealing Arbuckle's Ariosa Coffee. 

''Formula. 

Coffee ,. ,...9>027B 

Eggs : 0036a 

Sugar ; , 00361 

"Four pounds roasted coffee go as far as five pounds green, as coffee loses 
20 per cent, in roasting." 

That belng advised of the character of the préparation known as "Ariosa," 
and as a resuit of expérience in the use thereof, great numbers of people 
hâve pref erred . and do prefer the use of Ariosa to other brands, mixtures, 
or compounds of coffee so treated, and the same is sold and purchased in 
large quantities throughout the United States, and has been so sold and 
purchased for more than 30 years last past. That the extent and profit of 
the complainants' business dépends upon the good will thereof, and the con- 
fidence of consumers that, so long as the same is manufactured and sold by 
the complainants, it shall be identical in quality and composition with that 
which, under the same brand and appearance, consumers hâve theretofore 
purchased. Certain inferior compounds and mixtures are described and sold 
in compétition with the said Ariosa; said compounds and mixtures being 
so treated as to çonceal defects, or misrepresent the real condition thereof, 
so as to retain wa ter which would otherwise be eliminated from the coffee 
in process of roasting, so treated as to increase the weight of roasted coffee, 
While decreasing its worth for use; mixed and compounded with unhealth- 
ful ingrédients; • none of which processes or methods are used by the com- 
plainants, but the process adopted by them ls for the purpose of retaining 
In the coffee the full strength and aroma thereof; preventing the absorption 
of any injurious or noxious gases or flavors; settling the same when pre- 



ARBUCKLE V. BLACKBURN. 619 

pared for use. There ls nothing in said process which conceals damage or 
inferiority in cofïee, or makes it appear better or of greater value than it 
really is. On the contrary, the coffee used in said compound or mixture 
is of a good quality and undarnaged. The articles of food used in the coat- 
ing thereof are in themselves pure, wholesome, and healthful. Said coating 
is colorless and transparent. Said process was adopted and used, and stili 
is used, at great expense, for the benefit of the consumer. Complainants 
hâve on hand at various points throughout the United States large stocks 
of the compound and mixture known as "Ariosa,"— in Ohio, about 1,000,000 
pounds, more or less, of the value of $100,000; In the United States, 10,000,- 
000 pounds, more or less, of the value of about $1,000,000. Complainants 
hâve a large number of agents in Ohio and elsewhere engaged in the sale 
of Ariosa, and a great number of dealers, to wit, more than 10,000, in Ohio, 
hâve in their possession large quantities of Ariosa for sale, and will con- 
tinue to sell the same in préférence to other brands of coffee not similarly 
prepared, to the profit of complainants, and the increase of their aforeaaid 
business, and of the good will thereof. 

The respondent herein, Joseph B. Blackburn, dairy and food commissioner 
as aforesaid, without authority of law, and falsely and erroneously constru- 
iDg the provisions of said statutes above set forth, notwithstanding the 
fact that the process used in the manufacture of the said compound or 
mixture known as "Ariosa" is not in violation of the said statute, and 
that the said statute is not applicable to the premises, and that there is no 
law of the state of Ohio warranting his acts, and notwithstanding the 
healthful character of said Ariosa, and that the same is composed of health- 
ful ingrédients, each package plainly marked as aforesaid, personally and 
through his agents has heretofore, and does now, and will, unless restrained 
by the order of the court, continue to, widely advertise throughout the state 
that said process used in the manufacture of Ariosa is within the prohibi- 
tion of, and in violation of, the aforesaid statute. Said Blackburn falsely 
claims and prétends that the sixth clause of said statute wholly forbids 
the glazing of the coffee used in the manufacture of Ariosa. Yet in fact 
said process does not conceal damage or inferiority, or make said coffee ap- 
pear to be better or of greater value than it really is. That said coatlng 
is for the uses and purposes above set forth, and is not used to affect or 
change the appearance of said coffee; any change in the appearance thereof 
due to said glazing being incidental and immaterial in the use thereof, and 
not such as to assimilate said coffee in appearance to other or better grades. 
Respondent has menaced and threatened with prosecution, and still menaces 
and threatens to prosecute, dealers in and vendors of Ariosa in the state 
of Ohio, for a violation of the aforesaid statute, and will, unless restrained 
by the order of the court, institute a large number of prosecutions upon the 
wrongful and erroneous charge that the treatment of said Ariosa by the pro- 
cess aforesaid is a violation of the statute aforesaid, and that the same is 
an adulterated food product, within the said statute. That by reason of 
the officiai capaclty of the respondent, and the fact that he claims to act 
under said statute lntended to prevent the adultération of food products, 
said respondent's statements and threats of pr secution hâve led and do 
lead and will hereafter continue to lead dealers in and consumers of said 
Ariosa throughout the United States, and more particularly in Ohio, to 
doubt the healthful character and proper préparation of the same, and will 
deter Wholesale and retail dealers and consumers from purchasing, vending, 
or using the same, greatly decreasing the repute and sale thereof, to the 
great and irréparable damage of complainants. 

That on or about the 5th day of Pebruary, 1901, said respondent issued a 
certain circular to dealers and vendors of Ariosa within the state of Ohio, of 
which the following is a copy: 

"State of Ohio. 

"Office of Dairy and Food Commissioner. 

"Dear Sirs: Heplying to your inquiry about the coffee situation, would 

say that this matter is now under considération and investigation by the 

chemists of this départaient As soon as conclusions are reached, a circu- 
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lar notice wlll be sent to ail the jobbers In Ohlo, and a suffirent nnmber 
wlll be furnished to supply ail their salesmen. I might say that the follow- 
lng flrms bave agreed to accept the law as construed by this department: 
Andrus, Scofield & Oo., Coluinbus; Dayton Spice Mills, Dayton; Woolson 
Spice Company, Toledo. W. F. McLaughlin & Co., of Chicago, hâve agreed 
to comply with the laws as soon as construed by the court. The only firm 
that has refused and still refuses to accept the ruling of this départaient or 
abide by the laws of the state as construed by our suprême court, is Ar- 
buckle Bros., of New York. 

"Very truly yours, J. B. Blackburn, 

"Dairy and Food Commlssioner. 
"Columbus, Ohlo, February 5, 1901." 

Said circular letter ls wholly false, in this, to wit: That complainants 
hâve not at any time refused to accept the construction of the law of Ohio 
as construed by the suprême court of the state; and the complainants 
are informed and believe that the Woolson Spice Company has not agreed to 
accept the said law as construed by respondent, but, on the contrary, refused, 
and still refuses, to accept said construction of said law, and still continues 
to sell coffee prepared and glazed by the processes used by it That said 
circular was sent generally to jobbers and dealers in food products in the 
state of Ohio. That few, if any, of them had inquired of the respondent 
as therein stated, but said circular was sent to dealers without any such 
inquiry. That said circular, by falsely and wrongfully singling out com- 
plainants as alone refusing to accept the ruling of respondent to abide bj 
the laws of Ohio as construed by the suprême court thereof, necessarily 
implied that, of the food products manufactured and sold by manufacturera, 
those made by complainants (particularly the product Ariosa) alone f ell 
short of the standard of purity imposed by §atd statute; thus wrongfully 
and falsely Implying that Ariosa is inferior in quality, grade, purity, and 
wholesomeness to the products of other manufacturers, whereas the stand- 
ard of said Ariosa in the respects stated is at least as hlgh as that of any 
like product manufactured and sold by like manufacturers. And, unless re- 
strained by order of court, said respondent will issue other and further 
circulât» to dealers of food products in Ohio, in large quantities, cause 
the same to be widely published and distributed throughout the state and 
elsewhere, and said subséquent circulars will be directed against the com- 
plainants alone, with intent, purpose, and effect of discriminating against com- 
plainants and their said product, and to the irréparable injury of the sale 
thereof, and the trade of complainants, and the good will of their business. 
By said circular the respondent threatens to accuse complainants and 
dealers in Ohio in complainants' product of a crime, and to do an injury 
to the property of complainants, with intent to compel complainants and 
the dealers in said product to cease from selling and offering for sale the 
same within the state of Ohio. Such prosecution is threatened by said re- 
spondent under his false and erroneous construction of said statute, Is 
without authority of law, and will deprive complainants of their property, 
of the value of the product already manufactured, and the trade and good 
will of their business of vending said product within the state of Ohio, 
without due process of law. That said acts and the menaces and threats 
hâve worked, and wlll continue to work, irréparable injury to the property 
rlghts of complainants, and if respondent be permitted to Institute or con- 
duct proceedings or prosecutions against the vendors of said product, or 
be permitted to institute or conduct proceedings or prosecutions against 
them, will work further Irréparable injury to said property rights. Said 
statute, construed as respondent claims it should be, is In conflict with the 
fourteenth amendment to the constitution of the United States, in that 
lt would deprive complainants of their property, by prohibiting them from 
selling in Ohio, and dealers In and vendors of food products from purchasing 
from the complainants, pure food products which are not injurious to 
bealth, and will destroy the value of said product as an article of commerce, 
by prohibiting the sale thereof in the state of Ohio, and would deprive 
complainants of the just and lawf ul beneflts accruing to them by reason 
of their property rights in said food product and largely destroy the mar- 
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ket value of existing stocks of Arlosa in possession of complalnants in Ohio 
and elsewhere, and will deny to complalnants and to dealers In said prod- 
uct in the jurisdiction of the state of Ohio the equal protection of the law. 
Ariosa is manufactured and treated according to the aforesaid process at 
complainants' factories In New York and Pennsylvanla, and not in Ohio. 
After being so manufactured and treated, lt is at said faetory packed in 
said packages, and in said original packages shipped by complainants to 
Ohio, and sold in said original packages; and said statute, if constrned as 
respondent claims it should be, is a régulation by the state of Ohio of inter- 
state commerce, and is therefore répugnant to and in violation of the third 
clause of section 8 of article 1 of the constitution of the United States. Ow- 
ing to the large number of dealers in Ariosa in Ohio who will be prosecuted 
if said respondent be permitted to carry out his said threats and menaces, 
a multiplicity of suits will arise, and thereby complainants' pr< perty rights 
will be determined in litigation to which complalnants will not be, and 
could not be, parties. The interests of such dealers are in many cases not 
in common with, nor représentative of, the interests of complainants. 
Therefore they are in great and imminent danger that in many such suits 
and prosecuticns no défense will be made, either through lack of interest, 
or in wrongful collusion and conspiracy with respondent, to the great and 
lasting injury and préjudice of complainants for which they hâve no adé- 
quate remedy at law. Although such prosecutions shall uniformly resuit in 
the acquittai of the person charged, yet, by reason of the multiplicity 
thereof, said prosecutions will resuit in deterring many, if not ail, dealers in 
food products in Ohio from dealing in Ariosa. 

The bill prays relief as follows: "(1) From stating or charging that com- 
plainants' said food product, Ariosa, being a compound of pure, roasted 
coffee, mixed, treated, coated, and glazed witb a préparation of sugar and 
eggs according to the formula and by the process hereinbefore set forth, 
is an article of food adulterated within the meaning of said statute, and 
that the use of complainants' said process of coating and glazing the 
coffee, constitutiug the chief ingrédient of Ariosa, with a préparation of 
sugar and eggs, as hereinbefore more particularly described, constitutes a 
violation of said statute, and that the importation of said Ariosa into Ohio, 
or the selling of or offering for sale the same, constitutes a violation of said 
statute; (2) from charging the complainants hereiu, or any of them, or said 
firm of Arbuckle Bros., or any dealers in Ariosa, with violating said statute 
by selling or offering for sale Ariosa, or with adulterating food. in violation 
of said statute, by reason of the aforesaid treatment and coating of the 
coffee forming an ingrédient of Ariosa with a préparation aforesaid; (3) 
from charging the complainants, or any of them, or said firm of Arbuckle 
Bros., with violating the said statute by adopting and using said process of 
coating above described, or by selling or offering for sale Ariosa so glazed; 
(4) from charging any dealer in Ariosa with the possession, offering for 
sale, or sale of an adulterated food product, within the meaning of said 
statute, in having in their possession, offering for sale, or selling Ariosa so 
glazed; (5) from menacing and threatening any dealer in Ariosa so glazed 
with pr< secution for having in his possession, offering for sale, or selling 
such Ariosa; (6) from instituting or commencing against any person, part- 
nership, or corporation having in his, their, or its possession, offering for 
sale, or selling, Ariosa, any action, suit, proceeding, or prosecution based 
apon the treatment and coating of the coffee forming an ingrédient of said 
Ariosa with a préparation of sugar and eggs, according to the formula and 
by the process more particularly ab ;ve described; and (7) that your orator 
may hâve such further relief as to the court shall seem équitable and proper 
In the premises." 

The complainants filed an amendment to the bill as follows: "(20) The 
wrongful acts which said respondent threatens to do, and, unless restrained, 
will do, as in complainants' said bill of complaint alleged, will make unmar- 
ketable in Ohio, and to a very large estent impair and destroy the market 
value of, the large stocks of Ariosa which complalnants now hâve on nanti 
in Ohio, and will, to a large estent, deprive them of their said business, and 
the good will thereof, in Ohio, and greatly injure, if not wholly destroy, the 
value of the same, and enable complainants' competitoro, selling in Ohio 
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coffees treated by processes simllar to, but not identical with, complainants* 
said process, to obtain complainants' said business, which can only be 
regained àfter long time and at great expense; and complainants will be 
put to other great expense in defending their said property rights in Obio. 
And if,: pending the final détermination of this cause, said respondent sball 
be permitted to commit the threatened wrongs, the same will, as complain- 
ants are lnformed and believe, damage complainants to the extent of more 
than one hundred thousand dollars,— an amount largely in excess of respond- 
ent's abillty to respond in judgment,— and thereby complainants will suŒer 
Irréparable injury unless a preliminary injunction shall be granted berein." 

John De Witt Warner and Clarence Brown, for appellants. 
Walter F. Brown and E. B. Dillon, for appellee. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

DAY, Circuit Judge, after making the foregoing statement, deliv- 
ered the opinion of the court. 

As the circuit court dismissed the bill, it is unnecessary to consider 
the testimony offered in support of the application for a temporary 
injunction. The matter to be reviewed is the sufficiency of the bill 
and amendaient to warrant the intervention of a court of equity to 
restrain the défendant as prayed. An analysis of the bill shows the 
claim to be that respondent, the dairy and food commissioner of the 
state of Ohio, is proceeding, upon an alleged false and erroneous con- 
struction of the statutes of Ohio, to prosecute persons in Ohio dealing 
in the complainants' product known as "Ariosa," and is giving out the 
statement that this product is sold in violation of the laws of the state. 
The act passed March 20, 1884 (2 Bâtes' Ann. St. Ohio, §§ 4200-4 
to 4200-8), provides against the adultération of foods ancl drugs, 
makes it an offense within said state to manufacture for sale, ofïer for 
sale, or sell any article of food which is adulterated, within the mean- 
ing of the act ; and the term "food," used therein, includes ail articles 
used as food or drink by man, whether simple, mixed, or compound. 
It is further provided in the act that food shall be deemed to be 
adulterated, among other things, "if it is colored, coàted, polished or 
powdered, whereby damage or inferiority is concealed, or if, by any 
means, it is made to appear better or of greater value than it really is." 
It appears that the coffee of the complainants is coated, after roasting, 
with a compound of sugar and eggs, for the purpose, as alleged in the 
bill, of retaining the full strength of the coffee, "preventing the absorp- 
tion of any injurious or noxious gases or flavors, and settling the 
same when prepared for consumption" ; thus bringing Ariosa within 
the terms of the Ohio law, which provides that the act shall not apply 
to mixtures or compounds recognized as ordinary articles or ingrédi- 
ents of articles of food "if each and every article sold or offered for 
sale be distinctly labeled as a mixture or compound with the name and 
per cent, of each ingrédient therein, and are not injurious to health." 
It is claimed that notwithstanding Ariosa is thus labeled with a state- 
ment of the éléments of the compound, and is not injurious to health, 
the food commissioner is threatening proceedings, and is claiming 
that thé sarrie is within the prohibition of the sixth clause of the statute 
above quoted, making it an offense to coat an article of food, whereby 
damage or inferiority is concealed, and the same made to appear better 



ARBUCKLE V. ELACKBUBN. 623 

or of greater value than it really is. It is urged that this statute, "con- 
strued as respondent claims it should be," is in conflict with the four- 
teenth amendaient of the constitution, as it deprives the complainants 
of their property, by prohibiting them from selling it in Ohio, and 
dealers from selling the same in that state, notwithstanding the same 
are ordinary articles of food and not injurious to health, and will de- 
stroy the market value of the product, and deny to the complainants 
within the jurisdiction of Ohio the equal protection of the laws. The 
argument is that conceding, for this purpose, that the statute is con- 
stitutional when properly construed and enforced, the respondent's 
wrongful construction thereof results in an infraction of the constitu- 
tional rights of the complainants. This alleged wrong construction, 
when analyzed, amounts to this: The complainants claim that their 
compound is not within the terms of the statute. The food commis- 
sioner wrongfully claims that it is. Upon this branch of the case the 
question is, may a court of equity entertain a bill to inquire into this 
matter, and, if it finds that the complainant is right in its contention, 
enjoin the food commissioner from instituting proceedings under the 
laws of Ohio? The jurisdiction of courts of equity has never been 
carried to this extent in authoritative décisions. On the contrary, the 
suprême court, in more than one instance, has denied such jurisdiction 
to a court of equity. The rule is thus stated by Mr. Justice Gray 
in Re Sawyer, 124 U. S. 200-211, 8 Sup. Ct. 482, 488, 31 L. Ed. 402. 
406: 

"Tbe modem décisions in England, by eminent equity judges, concur 1d 
holding that a court of chancery has no power to restrain criminal proceed- 
ings unless they are instituted by a party to a suit already pending before 
it, and to try the same right that Is in issue there. Att< rney General v. 
Cleaver, 18 Ves. 211, 220; Turner y. Turner, 15 Jur. 218; Saull v. Browne, 
10 C h. App. 64; Kerr v. Corporation of Preston, 6 Ch. Div. 4(53. Mr. Jus- 
tice Story, in his Oommentaries on Equity Jurisprudence, affirms the same 
doctrine. Story, Eq. Jur. § 893. And in the American courts, so far as we are 
lnformed, it has been strictly and uniformly upheld, and has been applied 
alike whether the prosecutions or arrests sought to be restrained arose under 
the statutes of the state or under municipal ordinances. West v. Mayor, 
etc., 10 Paige, 539; Davis v. Society, 75 N. Y. 362; Tyler v. Hamersley. 44 
Oonn. 419, 422, 26 Am. Rep. 479; Stuart v. Board, 83 111. 341, 25 Am. Rep. 
397; Devron v. First Municipality, 4 La. Ann. 11; Levy v. City of Shreve- 
port 27 La. Ann. 620; Moses v. Mayor, etc., 52 Ala. 198; Gault v. Wallls, 
53 Ga. 675; Phillips v. Mayor, etc., 61 Ga. 386; Cohen v. Commissioners, 
77 N. 0. 2; Waters-Peirce Oil Co. v. City of Little Rock, 39 Ark. 412; Spink 
v. Francis (0. C.) 19 Fed. 670, and 20 Fed. 567; Suess v. Noble (C. C.) 31 
Fed. 855." 

In the later case of Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 
119, 43 L. Ed. 399, the same rule is recognized and enforced. Mr. 
Justice Shiras, at page 169, 172 U. S., page 127, 19 Sup. Ct., and page 
399, 43 L. Ed., speaking for the court, says : 

"No case can be found where an injunction against a state < fficer has 
been upheld where it was conceded that such offlcer was proceedlng under 
a valid state statute. In the présent case the commonwealth's attorney, 
in the prosecution of an Indictment found under a law admittedly valid, 
represented the state of Virginia; and the injunctions were therefore, in 
substance injunctions against the state. In proceeding by indictment to en- 
force a criminal statute, the state can only act by oflicers or attorneys, and 
to enjoin the latter is to enjoin the state. As was said in Re Ayers, 123 U. 
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S. 443, 497, 8 Sup. Ct. 179, 31 L. Ed. 216: *How else can the state be forbid- 
den by judlcial process to bring actions in its naine, except by constraining 
the conduet of its offlcers, its attorneys, and its agents? And if ail suoh 
offieers, attorneys, and agents are personally subjected to the process of the 
court, so as to forbid their acting in its behalf, how can it be said that the 
state itself is not subjected to the jurisdiction of the court, as an actual and 
real défendant?'" 

Upon the authority of this case and others decided in the suprême 
court, it seems clear that this action cannot be maintained consistently 
with the eleventh amendment to the constitution, withholding the 
judicial power of the United States from suits in law or equity com- 
menced or prosecuted against one of the United States by citizens of 
another state, or citizens or subjects of any foreign state. In Poindex- 
ter v. Greenhow, 114 U. S. 270-287, 5 Sup. Ct. 903, 29 L,. Ed. 185, 
quoted with approval in Re Ayers, supra, it was said "that the question 
whether a suit is within the prohibition of the eleventh amendment is 
not always determined by référence to the nominal parties to the 
record." In the Ayers Case the suit for injunction, which the court 
held could not be entertained, was brought against the attorney gên- 
erai and treasurers of counties, cities, and towns in Virginia, just as 
the présent case is brought against Joseph E. Blackburn, dairy and 
food commissioner of Ohio. The injunction sought is against the 
prosecution of suits in the Ohio courts which are about to be instituted 
by Blackburn, not in his individual capacity, but as an officer of the 
state. By the terms of the statute the dairy and food commissioner 
is an officer of the state expressly charged with the enforcement of ail 
laws against frauds and adultérations or impurities in foods, drink, or 
drugs, and unlawful labeling in the state of Ohio. It is made his duty 
by statute to prosecute, or cause to be prosecuted, any person or per- 
sons, fïrm or firms, corporation or corporations, engagea in the manu- 
facture or sale of any adulterated article or articles of food or drink, 
or adulterated in violation of or contrary to any laws of the state of 
Ohio. I Bâtes' Ann. St. Ohio, §§ 409-7, 409-8. It is also provided 
that food so coated as to conceal damage or inferiority shall be deemed 
to be adulterated. Paragraph 6 of section 4200-6, 2 Bâtes' Ann. St, 
Ohio. What, then, is the object of the injunction sought in this case ? 
It is no more or less than to restrain the officer of the state from 
bringing prosecutions for violations of an act which such officer is- 
expressly charged to enforce in the only way he is authorized to pro- 
ceed, — by bringing criminal prosecutions in the name of the state. 
This is virtually to enjoin the state from proceeding through its duly 
qualified and acting offieers. If the food commissioner may be en- 
joined from instituting such prosecutions, why may not the prosecuting 
attorney, or any officer of the state charged with the exécution of 
the criminal laws of the state? While the state may not be sued, if 
the bill can be sustained against its offieers it is as effectually prevented 
from proceeding to enforce its laws as it would be by an action directly 
against the state. This view of the case, in our judgment, is amply 
sustained by the cases above cited, and by the later case of Fitts v. 
McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. Ed. 535, in which the 
subject is fully discussed by Mr. Justice Harlan. In so far as this 
action seeks an injunction against the respondent from proceeding to 
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enforce by prosecution the provisions of the statutes of Ohio above 
cited, the courts of the United States are deprived of jurisdiction by 
the eleventh amendment to the constitution. 

We are now dealing with an officer of a state proceeding under a 
valid law of the state, and whose error lies in wrongfully construing the 
statute so as to include the complainant's product. To entertain the 
bill in this aspect would be to subvert the administration of the criminal 
law, and deny the right of trial by jury, by substituting a court of 
equity to inquire into the commission of offenses where it would hâve 
no jurisdiction to punish the parties if found guilty. It would be the 
extension of equity jurisdiction to cases where prosecutions in state 
courts by the state officers are sought to be enjoined, with a view to 
determiring whether they shall be allowed to proceed under valid 
statutes in the courts of law. We think this an enlargement of the 
jurisdiction opposed to reason and authority. It is claimed, however, 
that conceding that a court of equity cannot enjoin the prosecution 
of ciiminal offenses, as a gênerai thing, the rule is différent when 
property rights are involved; and we are cited to cases holding that 
equity has jurisdiction to enjoin acts likely to be destructive of property 
rights, although the acts complained of constitute infractions of the 
criminal law. This is quite a différent proposition from enjoining 
criminal proceedings alleged to be indirectly destructive of property 
rights. Many criminal prosecutions may affect the property of the 
person accused. A property may be greatly injured by the wrongful 
and unfounded charge that it is used for immoral purposes. Such 
prosecution may destroy its rental value and prevent its sale, yet a 
court of equity could not usurp the right of trial which both the state 
and the accused hâve in a common-law court before a jury. Every 
citizen must submit to such accusations, if lawfully made, looking to 
the vindication of an acquittai and such remédies as the law affords for 
the recovery of damages. It is often a great hardship to be wrongfully 
accused of crime, but it is one of the hardships which may resuit in the 
exécution of the law, against which courts of equity are powerless to 
relieve Suess v. Noble (C. C.) 31 Fed. 855; Hemsley v. Myers 
(C. C.) 45 Fed. 283 , Kramer v. Board, 53 N. Y. Super. Ct. 492 , Food 
Co. v. McNeal, 1 Ohio N. P. 266. 

It is further claimed that the act is unconstitutional as an inter- 
férence with the right of congress to regulate interstate commerce; 
and we are cited to Schollenberger v. Pennsylvania, 171 U. S. 1, 18 
Sup. Ct. 757, 43 L. Ed. 49, in which a law of that state was held invalid 
to the extent that it prohibited the introduction of oleomargarine into 
the state from another state in original packages. The case was dis- 
tinguished from the prior case of Plumley v. Massachusetts, 155 U. 
S. 461, 15 Sup. Ct. 154, 39 L. Ed. 223, in which the suprême court up- 
held a statute punishing the sale of oleomargarine when colored in 
imitation of butter. In other words, the suprême court held it to be 
within the power of the state to require an article of food to be sold 
for what it really is, and to protect the public from imposition in buy- 
ing one article of food in the belief that it is another, but beyond the 
power of the state to prohibit the introduction and sale in original pack- 
ages of a pure article sold upon its merits. As we read the Ohio Stat- 
113 F.-40 
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ute, it does not undertake to prohibit the introduction and sale of a 
pure article of food, sold for what it really is, but the coloring, coating, 
or polishing of an article, whereby damage or inferiority is concealed ; 
the act providing in this connection that it shall not apply to mixtures 
or compounds recognized as ordinary articles of food, if every package 
sold or ofïered for sale be distinctly labeled as a mixture or compound, 
with the name and per cent, of each ingrédient therein, and is not in- 
jurious to health. The enactment of such a law is clearly within the 
police powers of the state, upon the principles enunciated in the case 
of Plumley v. Massachusetts, supra, for the protection of purchasers of 
food from imposition by the concealment of damage or inferiority in 
food. As in the Oleomargarine Case, the article is thus required to be 
sold for what it really is, without misleading the purchaser to buy 
it for what it is not. ïn the Plumley Case, Mr. Justice Harlan, speak- 
ing for the court, said: 

"If there be any subject over which It would seem the states ought to hâve 
plenary control, and the power to legislate. whieh it ought not to be sup- 
posed was Intended to be surrendered to the gênerai government, it is the 
protection of the people against fraud and déception in the sale of food 
products. Such législation may, indeed, indirectly or incidentally nffect 
trade in such products transported from one state to another state. But that 
■circumstance does not show that laws of the charaeter alluded to are incon- 
sistent with the power of congress to regulate commerce among the states." 

But it is argued that coffee treated so as to make Ariosa is a pure 
article of food, and a compound labeled as required by the statute. 
Again, the act is argued to be unconstitutional because of the con- 
struction put upon it by the food commissioner, and this "construc- 
tion" is his contention that Ariosa is coffee so coated as to conceal 
damage or inferiority, and that it is not a compound or mixture within 
the meaning of the statute. Thèse are the very questions the décision 
of which the statute vests in the discrétion of the commissioner, as a 
preliminary matter, in determining to institute prosecutions in the en- 
forcement of the law which he is charged to exécute, leaving the guilt 
or innocence of the party charged to be decided by the proper tribunals 
when prosecutions are instituted under the law. The constitutionality 
of the act is to be determined by its language and purpose, and not by 
the alleged wrongful institution of prosecutions thereunder against 
those guiltless of a violation of its provisions. There are cases, as in- 
sisted by the learned counsel for the complainant, where the opération 
of a statute constitutional in itself, as administered by the state authori- 
ties, may deprive the citizens of rights secured by the constitution of 
the United States, where a fédéral court will interfère by injunction to 
secure to persons aggrieved the benefits of the fédéral constitution; 
but they are not cases where a court of equity must draw to itself the 
administration of the criminal law of a state, sought to be enforced by 
the officers of the state, and thus détermine whether crimes may be 
prosecuted under valid enactments, because a party may be able to 
satisfy the court that he is in fact innocent of the charge. Such a con- 
struction of the powers of a court of equity would resuit in a confusion 
of jurisdiction, and an embarrassment of the ordinary processes of the 
law without précèdent. If this bill can be entertained, it remits to the 
fédéral courts the supervision of the pure-food laws of the states, and 
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their dockets will be crowded with cases of those claiming that their 
particular articles of food and drink are not within the terms of the 
law. 

Nor do we think that there is ground for injunction in the allégations 
of the bill that the food commissioner is publishing the fact that the 
product of the complainant is within the prohibition of the law. If this 
publication is made to those dealing in the article, it would be within 
the duty of the commissioner, in advising of contemplated prosecu- 
tions. If such publications are libelous, the law affords other means 
of redress. Francis v. Flinn, 118 U. S. 385, 6 Sup. Ct. 1148, 30 L. Ed. 
165. 

The fact that complainants produced Ariosa under a process pro- 
tected by letters patent of the United States does not prevent it from 
coming within the opération of laws passed in the exercise of the 
police power of the state. The enactment of laws for the protection of 
health and to prevent imposition in the sale of food products is within 
this power, and the fact that the process by which it is made is protect- 
ed by a patent, while it may prevent others from using it during the 
life of the patent, does not deprive the state of this power of régulation 
for the gênerai good. Patterson v. Kentucky, 97 U. S. 501, 24 L. Ed. 
il 15 ; Palmer v. State, 39 Ohio St. 236, 48 Am. Rep. 429. 

The fact that complainants' product is widely sold in Ohio, and many 
persons may be subject to prosecution, does not enlarge the juris- 
diction of a court of equity to interfère by injunction to control prose- 
cutions for alleged violation of the laws of the state. 

We think this case cornes within the principles settled by the su- 
prême court in the cases above cited, and the circuit court did not err 
in dismissing the bill. 
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(Circuit Court of App^als, ïhlrd Circuit. February 3, 1902.) 

No. 12, Sept Term. 1901. 

L Patents— Infringement — Doctrine of Equivalents. 

A patentée is not to be denied protection commensurate with the 
scope of bis actual and distinctly described invention by wholly exclud- 
lng him from the beneflt of the doctrine of équivalents, even as against 
one who has made only such changes as are palpably colorable and of 
such character as to show that they were studied évasions of the par- 
ticular devices described In the patent. 

S. Same— Ham Boiling Wrappers. 

The Merrill & Lepper patent, No. 624,839, for a wrapper for hams, 
claim 3, which claims a wrapper "and lacing devices on the back 
thereof," is infringed by a wrapper which is in ail respects identical 
with the patented article, except that the fastenings are straps and 
buckles, instead of a lacing cord engagea with hooks, studs, or eyelets. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

E. Hayward Fairbanks, for appellants. 
William Morris, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 
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DALLAS, Circuit Judge. This is an appeal from a decree dis- 
missing a bill which charges infringement of letters patent No. 
624,839, dated May 9, 1899, for "wrappers for hams." 105 Fed. 975. 
The spécification states that: 

The "Invention consista of a wrapper for boiling a ham therein, more 
particularly a boneless ham, the same being formed of a pièce of canvas 
or other suitable fabric adapted to envelop a ham, and means for tightly 
compressing the wrapper thereon and preventing opening thereof, whereby 
the ham is guarded agalnst disintegration and its julces are retained 
within the wrapper, thus producing superior résulta In the flavor, compact- 
ness, and appearance of the ham." 

The drawings accompanying the spécification exhibit a mat or pièce 
of fabric upon which there are four rbws of hooks, arranged at right 
angles, so as to form a quadrilatéral figure within the ends of the 
wrapper. For engagement with thèse hooks, a cord is provided, and 
together they constitute a lacing device, by means whereof the ham 
is tightly and closely secured within the mat. The only claim in 
question is as follows : 

"(3) A wrapper of the character named, formed of a mat and lacing de- 
vices on the back thereof, between the corners and center thereof. In séries 
at an angle to each other and to the sides of the mat." 

As was said by the court below : 

"This invention met with a good deal of success, between 10,000 and 
15,000 wrappers being sold during one year. Not long after its introduction 
to the public, the défendant began to make and sell a wrapper which is 
in ail respects identical with the patented article, except that the fastenings 
are straps and buckles, Instead of a lacing cord, engagea with hooks, studs, 
or eyelets." 

The learned judge who decided the case below had no doubt "that 
the defendant's straps and buckles are an équivalent of the complain- 
ants' cords and hooks," and in this we agrée with him; but he held 
that the complainants were not entitled to invoke the doctrine of 
equivalency, and this ruling we think was erroneous. By the changes 
in phraseology which were made pending the application, nothing can 
fairly be said to hâve been surrendered or disallowed which the third 
claim as finally approved plainly included. That claim, as broadly 
expressed, is for "lacing devices"; and it is not to be implied that 
either the patent office on the one side or the applicant on the other 
contemplated any limitation of it which would admit of its évasion by 
means so palpably colorable as the substitution of straps for cords 
and buckles for hooks. We cannot impute to either of them an inten- 
tion to render it practically valueless and its inclusion in the patent 
a vain thing. Hillborn v. Manufacturing Co., 16 C. C. A. 569, 69 
Fed. 958, 28 U. S. App. 525 ; Société Anonyme Usine J. Cleret v. 
Rehfuss (C. C.) 75 Fed. 657, 661. It may be conceded that the con- 
trivance claimed, though unquestionably new and useful, was compara- 
tively trivial in character, and it is not necessary to décide whether or 
not its conception was a primary one ; for in no case is a patentée to 
be denied protection commensurate with the scope of his actual and 
distinctly described and claimed invention by wholly excluding him 
from the benefit of the doctrine of équivalents. That doctrine, there- 
fore, should hâve been applied in this case; for it is plainly obvious 
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that the departurea made by the défendant from the patent in suit 
are rnerely formai, "and of such character as to suggest that they are 
studied évasions of those described in the claim in issue." Bundy 
Mfg. Co. v. Détroit Time-Register Co., 36 C. C. A. 375, 391, 94 Fed. 
524; Boston & R. Electric St. Ry. Co. v. Bemis Car-Box Co., 25 
C. C. A. 420, 424, 80 Fed. 287. 

The decree of the circuit court is reversed, and the cause will be re- 
manded to that court, with direction to enter a decree in the usual 
form for the complainants. 



AMERICAN COAT PAD CO. OF BALTIMORE CITY v. PHŒNIX PAD 00. 
(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 422. 

L Patents— Soit for Inbringement — Pheliminary Injunction. 

Where a patent sued on is unadjudieated, and its validlty and In- 
fringement are denied by défendant, who sets up valid défenses, there 
should be strong proof of acquiescence to warrant the granting of a 
preliininary injunction. 

i. Samb— Unadjudicated Patent— Estoppel to Contest Validity. 

A corporation, owner of a patent, brougbt suit against another cor- 
poration for infringement Défendant denied valldity, and pleaded prior 
use and anticipation, but before trial purehased the stock of complain- 
ant, and took an assignment of the patent. A person who had owned 
one share of stock in complainant corporation, and who was at the 
time of the institution of the suit employed by it as superintendent, 
after the sale of the stock obtained a patent for a slmilar article, and 
a new corporation was formed to manufacture thereunder, in which 
he became a stockholder and officer. The assignée of the earlier patent 
commenced a suit against him and the new corporation for infringe- 
ment Bélâ that, the patent never having been adjudicated, the former 
suit afforded no ground warrantlng the issuance of a prelimlnary in- 
junction against either défendant, who pleaded substantially the same 
défenses as were set up therein, since such suit did not establish a 
public acquiescence In the patent, nor create an estoppel against the in- 
dividual défendant, who was not a party to the record, and whose po- 
sition in the two suits, even if consldered a party to the former suit 
in fact, was no more inconsistent than that of complainant 

& Same — Suit against Corporation — Estoppel op Stockhot-der. 

In a suit for infringement of a patent against a corporation and a 
person who is a stockholder and officer therein, the fact that the latter, 
as an Individual, may be precluded from denying the validlty of the 
patent, cannot affect the rlghts of his codefendant 

4. Same — Grounds for Injunction — Unfair Compétition. 

The fact that one employed by the owner of a patent In manufactur- 
Ing the patented article subsequently obtains a patent for a slmilar 
article which he clalms to be an improvement, and engages in the 
manufacture and sale of such article under his own patent, affords no 
basis for an injunction on the ground of unfair compétition. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Richard S. Culbreth (Frederick M. Feldner, on the brief), for ap- 
pellants. 

Arthur Steuart, for appellee. 
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Before SIMONTON, Circuit Judge, and PURNELL and WAD- 
DILL, District Judges. 

PURNELL, District Judge. The appeal is from a decree of the 
circuit court of Maryland in a patent case, granting a preliminary in- 
junction restraining appellants, défendants below, until the further or- 
der of the court, from infringing the patent rights to which the ap- 
pellee, plaintiff below, qlaims to be entitled under letters patent No. 
359,441, issued to Edward Goldman, dated March 13, 1887. The title 
of appellee to the letters patent is set out in the verified bill, supported 
by the affidavits of Gustav Goldman, président of the appellee Com- 
pany, and others. Assuming title to the letters patent to be as stated, 
it is as follpws : From Edward Goldman, patentée by assignment 
September 29, 1890, to the Eurêka Coat Pad Company, and by assign- 
ment from the Eurêka Coat Pad Company March 16, 1901, to the 
Phœnix Pad Company, appellee. The assignments are not contro- 
verted or questioned. This title is not denied. An answer under oath 
was waived in the usual form, but défendants below, appellants hère, 
verified the answer, and filed therewith affidavits and exhibits consist- 
ing of cërtified copies of letters patent referred to in the answer. Sev- 
eral issues of fact are raised by the pleadings, a considération of which 
at this time would tend to embarrass the trial court in the considéra- 
tion of the case on the final hearing, and this court, should the case be 
again brought hère by appeal. Loew Filter Co. v. German-American 
Filter Co., 47 C. C. A. 94, 107 Fed. 950. The cause is not in a condi- 
tion to be heard as to thèse matters now, and it must be understood 
what is said is upon the record as now before the court, and not as 
to the merits as they may be hereafter presented. 

It is stated in the brief of counsel for appellee and in the opinion of 
the court, which it is said the trial judge delivered before leaving the 
bench, that the validity of the plaintifï's patent and infringement by 
défendants are not denied. This statement must refer to something 
said on the hearing, of which this court knows nothing. An examina- 
tion of the pleadings discloses the fact that défendant corporation, in 
the first allégation of its answer, sets out in full the answer of the 
Phcenix Coat Pad Company (to which it allèges the Phœnix Pad Com- 
pany is to ail intents and purposes successor) in 1889 to a bill filed 
by the Eurêka Pad Company, denying the Goldman patent, alleging 
two pripr patents, No. 41,073, January 5, 1864, to Moses A. Thomp- 
son, and No. 236,267, January 4, 1881, to Daniel T. Smith, and that 
Edward Goldman was not the inventor of the coat pad described, but 
the samé wâs used many years before by parties in Cincinnati, Balti- 
more, and New York, naming them. The paragraph is adopted by 
défendants asi part of their answer. Another suit (The Eurêka Coat 
Pad Company v. H. M. Marcus & Bro. ; 1890) is referred to as involv- 
ing the Goldman letters patent, and it is conceded that neither of thèse 
cases came to a final hearing. There has been no adjudication as to 
the validity of said letters patent. The validity of the Goldman let- 
ters patent is therefore denied in the pleadings. 

The infringement of plaintifï's letters patent is set out in paragraph 
8 of the bill, and in the eighth paragraph of the défendants' answer 
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are thèse words : "The défendants deny the allégations of paragraph 
8 of the bill." In the following two paragraphs of the answer défend- 
ants admit they hâve manufactured coat pads, but explain at some 
length this was done under letters patent No. 673,331, issued to Louis 
Bouchât, January 10, 1901, and setting out the différence between the 
coat pad thus manufactured and the coat pad for which the Goldman 
letters patent provide, and an improvement claimed in such coat pads 
so manufactured over the Goldman patent. The validity and infringe- 
ment are thus denied, and clear-cut issues raised. An examination of 
the record discloses several défenses set up, — no patentable subject 
of invention, prior use, no adjudication, no infringement, and ability 
to respond in damages. This is allowable by statutory provision. 29 
Stat. c. 391; Bâtes, Fed. Eq. Proc. 331. 

The ground upon which a preliminary injunction was granted is thus 
set out in the opinion of the court, which counsel say was delivered 
by the trial judge before he left the bench : 

"This is a motion for a preliminary injunction by the Phœnlx Pad Com- 
pany against the American Coat Pad Company and Louis Bouchât for the 
infringement of letters patent No. 359,441. There has been no adjudication 
of the patent, but the motion is based upon public acquiescence and estoppel 
against the défendants. There are mauy circumstances which show ac- 
quiescence. The patent is one that has been in use now since 1887, and 
under its protection its various owners hâve established and maintained a 
business that lias been acquiesced in by the competitors of the owner of 
the patent. There were two suits on the patent begun, but neither was 
brought to a final hearing. It is said the validity of the patent has been 
denied by the same persons who are now asserting it. They hâve been 
défendants in the previous suits; but I take it that those were the formai 
défenses; that the real défense in the Marcus case and the case brought 
against the Phœuix Coat Pad Company by the Eurêka Coat Pad Company 
was noninfringement. Of course, counsel advised that other défenses 
should be niade, and no doubt thought there was ground for them. But 
that was the answer nia de under advice of counsel, who made ail the dé- 
fenses that could reasonably be made. The circumstances of thèse cases 
tend to show an acquiescence. It is true there has been no adjudication, 
which is required in many cases, but that which appeals most strongly to 
the conscience of the court is the circumstance which tended to show that 
Louis Bouchât, one of the défendants hère, was a stockholder of the Eurêka 
Company, which owned this patent; and I understand it to hâve been ad- 
mitted at the hearing that he was the superintendent or gênerai manager 
of the company at the time that it was making and selling coat pads under 
this patent and asserting it as valld, and at the time at which the Eurêka 
Company sued the Phœnlx Coat Pad Company, charging infringement of 
it It is shown that he is the principal stockholder and manager of this 
new company. He was an important officer of some sort in the Eurêka 
Company, which brought the former suit It was settled by the défendant 
company, the predecessors of the présent complainant, by buying ail the 
stock. The patent was a valuable asset, and Bouchât received four times 
the original cost of the par value of the stock for his share of this patent. 
Now that he should Immediately start up a competing business and an in- 
fringing business (and the infringement is not denied), I thlnk, makes out a 
very strong case of estoppel and of unfair compétition in business. I there- 
fore grant the application." 

From the order granting the temporary injunction défendants be- 
low appealed, and there are in the record 15 assignments of error. 
Many of thèse it would not now be proper to consider. In the suits 
referred to, both the counsel, the plaintif! below, and Bouchât, défend- 
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ant below, ït seems, occupied reverse positions as to the Goldman let- 
ters patent from those now occupied by them. The suits were settled. 
How is not disclosed. There was no adjudication in either ; hence 
thèse suits can hâve no bearing on the case at bar, unless there is 
something in the pleadings to act as an estoppel or acquiescence. 

The défendant corporation was created in 1901. It was not a party 
to either suit, — was not in existence. Hence it cannot be estopped 
by either suit or the pleadings therein. It is a légal entity. Nor could 
it hâve acquiesced in what occurred before it came into existence. 
The other défendant below, Bouchât, owned one share of stock in the 
Eurêka Company, and it is said it was admitted at the hearing was 
the superintendent of the company at the time it asserted the validity 
of the patent. It does not appear what his duties were or that he 
had any control of the corporate entity. He was not a party of record. 
A mère stockholder is not bound by the acts of a corporate body or 
for which he labors as an employé. Machine Co. v. Woodward, 27 
C. C. A. 69, 82 Fed. 97. If he were a party, then counsel and the 
assignor of plaintiff below occupied différent relations to the patent 
from those which they now occupy. Those now asserting its validity 
then denied it, and vice versa. If the pleadings in those suits, in which 
nothing was decided, nothing settled, as bearing on the validity of the 
patent or the présent controversy, can act as an estoppel on the one, 
they are equalïy an estoppel on the other. On this score the parties 
would be left on equal footing, — like the soldiers of Franklin, each 
dead on the other's spear. Bouchât was not a party to either suit. 
That he was an employé and stockholder in the corporation which 
asserted the validity of the patent cannot act as an estoppel against 
him. Suits instituted, but not decided, can hâve no more effect as an 
estoppel and acquiescence than the allégation that counsel hâve repre- 
sented différent parties in such futile litigation. Neither décides prin- 
cipes, affects facts, nor acts as an estoppel. Counsel change their 
views upon further investigation of a subject. Others may do the 
same. Even if Bouchât had been a party, formai admissions or alléga- 
tions in pleadings made by one party to a litigation are not sufncient 
to bind him in another suit between différent parties, involving the 
same subject-matter. United States Gramophone Co. v. National 
Gramophone Co. (C. C.) 107 Fed. 129. Bouchât was not even 
a formai party to the suits set up as an estoppel. He was only an 
employé of one of the party litigants, an owner of one share of stock. 
He sold his stock and lost his job. In the case above cited, the facts 
were very similar to the one at bar. Complainant's patents were un- 
adjudicated. No public acquiescence was sufficiently proven, and the 
motion for an injunction was based upon admissions made by the de- 
fendant, under oath, as to the validity of the patents. Circuit Judge 
Gray refused a preliminary injunction. Where the validity of the pat- 
ent and the infringement are denied, and défendant sets up valid dé- 
fenses, there should be strong proof of acquiescence to warrant the 
issuing of an injunction. Smith v. Britannia Co. (C. C.) 92 Fed. 1003 ; 
Consolidated Fastener Co. v. American Fastener Co. (C. C.) 94 Fed. 
523. That plaintiff below alleged, under oath, the patent had been in 
use by it and its assignors for several years, is not sufncient to prove 
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public acquiescence. This is denied under oath ; it is an issue of fact ; 
to décide it, there must be proof. Nor is it sufficient that one of the 
défendants below knew the patent had been used, — had been an em- 
ployé of a company using it, though he is now a stockholder in, and 
an officer of, the other défendant. 

That other défendant has rights. If Bouchât had permitted a decree 
pro confesso to hâve been entered against him, and this corporation, 
which was the original défendant, had answered, and had set up an 
available défense, such défense would inure to the benefit of both de- 
fendants. Frow v. De La Vega, 15 Wall. 552-554, 21 L. Ed. 60; 
Andres v. Lee, 21 N. C. 319; Bâtes, Fed. Eq. Proc. § 327, and au- 
thorities cited. 

But the trial judge seems to put his conclusion on another ground, 
unnoticed by counsel in the argument or brief, — unfair compétition 
in trade. What is above said applies to this point in the opinion. 
Défendants seem to be acting in good faith, and allège their ability to 
respond in damages, which is not questioned. Louis Bouchât believes 
he has made an improvement in coat pads entitling him to a patent. 
He has obtained letters patent therefor. This cost something, and a 
company has been organized to manufacture coat pads under thèse let- 
ters patent. Is this unfair compétition in trade? If so, no improve- 
ment in a patented article could ever be made by one versed in the 
art. Louis Bouchât had worked at the trade of making coat pads, be- 
camc familiar with the art, experienced in the business, and knew the 
demands of the trade. True, this was when he was a stockholder, 
owner of one share, and an employé of a corporation using the Gold- 
man patent, when he probably saw the defects in the coat pads manu- 
factured under that patent, and devised what he conceived to be an 
improvement in coat pads He applied for and obtained letters patent 
for such improvement. Is the fact he was such stockholder and em- 
ployé of a corporation using a patent to deprive him of the benefit of 
a supposed inventive genius ? If so, no one would probably ever 
make any improvements on patented articles. The purposes of the 
patent laws would fail. Persons not familiar with the manufacture of 
patented articles do not and cannot make improvements. It must be 
done by an artisan. This is reason, and ratio legis vitse est is as true 
now as when first written in Coke on Littleton. To entertain a suit 
for infringement of a patent, the plaintif! must not only allège, but 
prove, he is the inventor or owner of the patent, and that it has been 
infringed. Bâtes, Fed. Eq. Proc. § 331. The allégations are made; 
they are denied. The relief dépends on the proof. 

It seems then the preliminary injunction was improvidently granted 
by the circuit court, the défendants below being able to respond in 
damages, there being no threatened irréparable injury, no estoppel, 
no sufficient acquiescence, and no unfair compétition in trade. Défend- 
ants should hâve been required to give bond for an accounting, and 
the temporary injunction refused. 

There is error. Reversed 
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LARNED T. JENKINS. 
(Circuit Court of Appeals, Eighth Circuit March 3, 1902.) 
No. 1,411. 

1. Mining Claim— Locator Abandons Rights beyond Location. 

One who discovers and locates a Iode mining claim under the act of 
1866 thereby renounces and abandons ail rignts and privilèges to follow 
bis Iode on its course beyond the exterior Unes of his patented claim, 
when he locates it upon the surface of the ground, enters lt, and ac- 
cepta a patent for lt under thé law. 

2. Same— Locator Cannot Poi.low Vein bbyond His Boundaries on Its 

Btrike. 

The act of July 26, 1866, does not grant to the patentée of a Iode 
mining claim the right to follow on Its strike his vein, with its dips, 
angles, and variations, beyond the boundaries of his location. It permita 
him to follow lt beyond those boundaries on its dip or descendlng course 
only. 

8. Patent— Town Site— Exception of Mine. 

It ls mines known to exist at the time a town-slte patent is issued, and 
those only, that are excepted from its grant by section 2392 of the Re- 
vised Statutes. 

4. Town Site— Deed of City Authorities Impervious to Collatéral At 
tack. 

The deed of the city authorities authorized to convey lots In a town 
site is presumptively valid, and lt cannot be collaterally assailed in an 
action at law for a failure of the authorities to require the preliniinarles 
or perform the requireroents antécédent to Its exécution. 

6. EsTOPrEL— Adverse Claim Créâtes None against Ejectment Based on 
Priob Title. 

An action of ejectment based upon a patent Issued prior to the initia- 
tion by the défendant of a mining claim for which he has applied for a 
patent ls not inconsistent with a claim adverse to that application, under 
section 2326 of the Revised Statutes, and such adverse claim does not 
estop the plaintlff from malntalnlng his action. 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

See 109 Fed. 100. 

Thls is an action of ejectment. The court below rendered a judgment for 
the plaintiff on a demurrer to the answer of the défendant The writ of 
error challenges thls judgment The property In controversy ls an irregular 
tract of land adjoining the Cook Iode mjning claim on the north, and it has 
a length of 357 feet on one side and 283 feet on the other, and a wldth of 
25 feet on one end and 101 feet on the other, measured upon the diagonal 
Unes which form its ends. Thls tract of land was patented to the city of 
Central on July 10, 1876, as a part of Its town site, was subsequently vested 
in its successor, the city of Blackhawk, and that city on September 9, 1897, 
conveyed it to the plaintiff, John C. Jenklns. He set forth this chain of title 
In his complaint alleged that the défendant had wrongfully entered upon 
the premises; that this action was brought in support of an adverse claim 
flled in the land office against the entry of this land by the défendant, William 
Larned; that he had dlsbursed $30 for plats, abstracts, and copies of papers, 
and $60 for a counsel fee, In preparlng his adverse claim; and he demanded 
judgment for the possession of the premises, $1,000 damages, and §80 ex- 
pended In support of the adverse claim. The answer of the défendant is 
volurninous, but, so far as it relates to any errors assigned in the action of 
the court below, this is the state of facts which lt présents: The patent 
to the town site and the conveyance under which the plaintiff claims were 
made as he allèges. On October 8, 1870, a patent was Issued to the Cook 
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Iode, which grants a terrltory 790 feet In length by 50 feet In wldth, adjoin- 
ing the tract hère in dispute on the south. The Cook vein for the distance 
of about 120 feet deflects on its strike from the north side Une of the Cook 
mining claim into the tract of land hère in controversy, but the deflection 
of the apex from the north Une of the Cook claim does not exceed 7 or 8 
feet, and the dip of the vein is at ail points slightly to the south, so that 
where it is deflected from the Cook claim it enters it on its dip 15 or 20 feet 
below the surface of the ground. Six shafts vvere sunk, which exposed this 
vein within the patented territory of the Cook mining claim, and there was a 
well-known mine thereon before the patent of the disputed territory to the 
city of Central was issued. This disputed territory was minerai land of 
great value, and known to be of great value, and there was in fact a mine 
of gold-bearing quartz, whose top or apex was partly within and partly 
without this tract, when the patent to the city of Central was issued. In 
the year 1871 the patentée of the Cook Iode mining claim conveyed it to the 
défendant. On June 7, 1897, one William Rogers discovered a vein of gold 
on the tract of land in controversy, located a mining claim thereon, called 
the "Cook No. 2 Lode," applied to the city of Blackhawk to be allowed to 
purchase the land before the deed therefor was issued to the plaintiff, and 
on July 14, 1897, conveyed this mining claim to the défendant. The défend- 
ant thus holds a deed from the grantee of the Cook lode mining claim, pat- 
ented in 1870, and another from the locator of the Cook No. 2 lode mining 
claim, which was located in June, 1897. The court below held that the 
town-site patent and the deed under it to the plaintiff must prevail over the 
title which the défendant pleaded, and this is the ruling which is challenged 
as error. 

Willard Teller and Harper M. Orahood, for plaintiff in error. 
Jacob Fillius and R. S. Morrison, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The title of the défendant in error Jenkins consists of a patent to 
the city of Central, and a regular conveyance from its successor, the 
city of Blackhawk, to himseïf. On its face this title is regular and 
sufficient. Counsel for the plaintiff in error assail it on the grounds (i) 
that the patent to the city of Central was void and ineffectuai to convey 
this property, because it was reserved from conveyance as a part of a 
town site, under sections 2386, 2392, Rev. St.; and (2) because the 
conveyance from the city of Blackhawk was made to Jenkins while 
Rogers, the grantor of the plaintiff in error, was in possession of the 
property, and entitled to the deed from the city. 

The provisions of sections 2386 and 2392 relevant to this issue are 
that "where minerai veins are possessed, which possession is recog- 
nized by local authority, and to the extent so possessed and recog- 
nized, the title to town lots to be acquired shall be subject to such 
recognized possession and the necessary use thereof," and that "no 
title shall be acquired under the foregoing provisions of this chapter 
to any mine of gold, silver, cinnabar or copper; or to any valid 
mining claim or possession held under existing laws." 

Prior to the issue of the patent to the town site the grantor of the 
plaintiff in error had located his claim to the Cook lode upon a tract 
of land 790 feet long and 50 feet wide, had marked the exterior 
boundaries of this claim, had entered it and received a patent for it. 
Thèse acts constituted a notice to the government and to the public 
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that he was the owner of ail the exclusive rights and privilèges in this 
tract of land, and in the Iode or vein therein, granted by the act of 
July 26, 1866, under which he located and entered the land. But it 
was also a notice, and a légal notice, to the government and to the 
public that he renounced and abandoned ail other, rights and privilèges 
pertaining to the discovery of his Iode which he did not secure by his 
patent. When he had discovered his vein, he had the right to locate 
it, in conformity with the local laws, customs, and rules of miners, upon 
that portion of this vein which is within the tract conveyed to the city 
of Central. Until he made his location he was entitled to follow the 
course of the vein. He chose to locate his claim and to take his patent 
upon a tract which excluded that portion of the Iode within the terri- 
tory now in dispute. His grantee now asks to renounce this location, 
and the limitations of the law and of the patent upon which it is based, 
and to follow the Iode wherever it leads, as the discoverer might hâve 
done before he located and marked the boundaries of his claim. The 
action of his grantor has forever estopped him from pursuing this 
course. A discoverer of a vein cannot be permitted to locate his claim, 
présent his diâgram, and obtain a grant for the Iode and the land he 
claims, and then disregard the limitations of the grant and follow the 
Iode without his location wherever it happens to lead. One who dis- 
covers and locates a Iode mining claim under the act of 1866 thereby 
renounces and abandons ail rights and privilèges to follow his Iode 
on its, course beyond the exterior lines of his patented claim, when he 
locates it upon the surface of the ground, enters it, and accepts a 
patent for it under the law. Mining Co. v. Old, 79 Fed. 598, 606, 25 
C. C. A. 116, 124, 49 U. S. App. 201, 213, 214; Wolfley v. Mining Co., 
4 Colo. 112, 116; Mining Co. v. Rogers, 8 Colo. 34, 38, 5 Pac. 661. 

The position of counsel for plaintif! in error, that because the act 
of 1866 permits the discoverer of a Iode to receive a patent therefor, 
"granting such mine together with the right to follow such vein or 
Iode with ; its dips, angles and variations to any depth although it may 
enter the land adjoining," the locator has the right to follow the 
Iode on. its strike beyond the boundaries of his location, is not tenable. 
It is only in its descending course that he may follow its dips, angles, 
and variations. He cannot follow thèse dips, angles, and variations 
"to any depth" on the strike of the vein, or on its ascending course. 
The words "to any depth," as well as the other provisions of the 
statute which require the locator to file a diagram of the tract he 
claims, and permit him to receive a patent of this limited area, dem- 
onstrate the fact that it was not the intention of congress to grant 
to the patentée of a Iode mining claim under the act of 1866 the 
right to follow it on its strike beyond the boundaries of the location he 
sélects and secures. The act of July 26, 1866, does not grant to the 
patentée of a Iode mining claim the right to follow his vein on its strike, 
with its dips, angles and variations, beyond the boundaries of his loca- 
tion. It permits him to follow it beyond those boundaries on its dip or 
descending course only. The resuit is that Lyman Cook, the patentée 
of the Cook Iode, derived no title or interest in the land hère in dispute 
by his patent, and the plaintiff in error has taken none through Cook's 
deed. 
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It is insisted, however, that, if this be true, the patent to the city of 
Central conveyed no title to this property, because it was reserved 
from conveyance by the patent as a mine by the sections of the statute 
to which référence has been made. But it is only mines of gold, 
silver, cinnabar, or copper which are known to exist at the time of the 
issue of the town-site patent and mining claims and possessions then 
lawfully existing that are reserved from patent by section 2392. Davis 
v. Wiebbold, 139 U. S. 507, 518, 526, 527, 11 Sup. Ct. 628, 35 L. Ed. 
238; Dower v. Richards, 151 U. S. 658, 663, 14 Sup. Ct. 452, 38 L. Ed. 
305; Smith v. Hill, 89 Cal. 122, 125, 26 Pac. 644; Lindl. Mines, 
§ I75B, p. 216. There is no allégation in the answer in this case 
that there was any known mine upon the tract hère in dispute at the 
time when the patent to the city of Central was issued. On the other 
hand, the fact that Lyman Cook, the discoverer of the Cook Iode, re- 
nounced ail claim to this property, and had excluded it from his loca- 
tion and patent, before the grant to the city was made, and the fact 
that there was no mining claim or possession of this disputed tract in 
existence at the time the town-site patent was issued, clearly indicate 
that no mine was then known to exist upon it. The argument of 
counsel that, because there was a discovery and possession of the Cook 
Iode at places within the limits of the Cook location, that Iode and 
mine were known to exist outside of that location and in this disputed 
territory, is not persuasive. Indeed, the diagram of his location which 
Cook made, and the patent which he received, conclusively show that 
Cook's Iode and mine were not known or believed to pass without the 
north line of the tract he patented, on its strike into this land which he 
abandoned. Nor was there any possession of this minerai vein within 
the tract hère in controversy which could limit the grant of the patent 
under the provisions of section 2386. It is only a possession of 
minerai veins recognized by local authorities, and only to the extent so 
possessed and recognized, that the title to town lots is subject to under 
that section. And the answer, the location and patent of Cook, con- 
clusively show that the extent of the possession of this vein recognized 
by local authorities and by Cook himself was the possession of it 
within the limits of his patented claim. There was neither possession, 
nor récognition of possession of it without those limits. There was 
therefore no exception or limitation of the grant of this land under the 
patent of the town site by any of the provisions of sections 2386 and 
2392. 

But it is said that even if the patent conveyed the title to this prop- 
erty to the city of Central and its successor, the city of Blackhawk, the 
conveyance of the latter to the défendant in error was void, because 
the property was not appraised and sold at public auction, as required 
by sections 4339 and 4342 of Mills' Annotated Statutes of Colorado, 
and because the grantor of the plaintifï in error, William Rogers, who 
took possession on June 7, 1897, and applied for a deed to himself, 
was entitled to the conveyance from the city of Blackhawk, while the 
défendant in error had no right to it. The power and duty of the city 
of Blackhawk to dispose of this land, however, are not governed by 
the sections of the statute to which référence has been made, which 
were first enacted in 1881. They were controlled, on the other hand, 
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by a spécial act of the législature of the state of Colorado, approved 
February i, 1876, which may be found in the Laws of Colorado for 
that year, at page 175. This act empowered the mayor of the city of 
Central, with the consent of its council, to sell any unsold lots in the 
town site at private! sale, under certain circumstances, and nowhere 
required the city authorities to give a préférence in the purchase to 
those who entered upon the possession, of the property subséquent to 
the issue of the patent. No violation or disregard of the terms or 
limitations of the trust imposed upon the city is therefore disclosed by 
the pleadings, and the deed to the défendant in error is not invalid. 

Moreover, the questions whether or not the city authorities com- 
plied with the terms of the statutes prescribing the preliminaries, and 
declaring the method for a conveyance of the lots in the town site, and 
whether or not on that account its deed may be avoided, cannot be 
considered in this action of ejectment. Whether the deed was exe- 
cuted after compliance with the required preliminaries, and in strict 
accordance with the requirements of the statutes, or not, it conveyed 
the légal title to this property to the défendant in error. The statutes 
of Colorado intrusted to the authorities of the city the power to hear 
and détermine the questions whether or not thèse preliminaries had 
been performed and thèse requirements had been fulfilled, and author- 
ized them, upon that détermination, to make the conveyance. The 
légal presumption is that they discharged thèse duties honestly and 
in accordance with the provisions of the law. That presumption 
might undoubtedly be overcome in a suit in equity by pleading and 
proof of gross mistake, fraud, or error in law. No such proceeding 
has been instituted. No suit to attack or avoid this deed has been 
brought. This is an action at law, and in this action the défendant in 
error had a right to rely upon his conveyance. It cannot be collater- 
ally attacked in this action of ejectment. The deed of the city au- 
thorities authorized to convey lots in a town site is presumptively 
valid, and it cannot be collaterally assailed in an action at law for a 
failure of the authorities to require the preliminaries or perform the 
requirements antécédent to its exécution. Chever v. Horner, 11 Colo. 
68» 7i» 79» i-7 Pac. 21, 7 Am. St. Rep. 202; Smith v. Pipe, 3 Colo. 
187, 199; Anderson v. Bartels, 7 Colo. 256, 263, 266, 267, 3 Pac. 225. 

Finally it is contended that the défendant in error is estopped from 
claiming that he is the owner of this land under the patent of the 
town site, and that it was not subject to entry as a mining claim on 
June 7, 1897, because he has pleaded in his complaint that this suit is 
brought in support of an adverse claim filed in the land office against 
the entry of this land for patent by the plaintif? in error under section 
2386 of the Revised Statutes. But there is nothing inconsistent in 
the adverse claim of Jenkins and this action of ejectment. The stat- 
utes permit any one to file an adverse claim whenever application is 
made to enter a mining claim upon the public lands for patent. If an 
attempt is made to secure a patent to land which has already been 
conveyed by the government, the land department has no jurisdic- 
tion to consider or détermine the questions it présents. An adverse 
claim presented to that department which discloses the fact that the 
adverse claimant holds it under a patent already issued is entirely con- 
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sistent with an action of ejectment, based upon that patent, to turn the 
trespassing claimant out of possession. Not only this, but section 
2326 of the Revised Statutes, under which the adverse claim is prose- 
cuted, requires the claimant to commence proceedings in a court of 
compétent jurisdiction to détermine the question of the right of pos- 
session, and to prosecute the same with reasonable diligence to final 
judgment. The averments of the complaint base the claim of the 
défendant in error upon the patent of the town site issued in 1876. 
That pleading contains no averment or intimation of any concession 
or claim that the disputed property was a portion of the public do- 
main, and subject to the disposition of the land department, after 
the issue of the patent to the city of Central. The only unwarranted 
averment in that pleading is the allégation of the expenses of prepar- 
ing and presenting the adverse claim, and the most that can be said 
of this is that it is immaterial. No relief was granted on account of 
it, and there is nothing in the pleadings, the proceedings, or the judg- 
ment inconsistent with the claim and recovery of possession by the 
défendant in error upon the patent of the town site in 1876. An action 
of ejectment based -upon a patent issued prior to the initiation by the 
défendant of a mining claim for which he has applied for a patent is 
not inconsistent with a claim adverse to that application, under section 
2326 of the Revised Statutes, and such adverse claim does not estop 
the plaintif! from maintaining his action. 

The resuit is that the patent of the town site conveyed the title to 
this land to the city of Central and its successor, the city of Black- 
hawk, and the conveyance of the latter vested it in the défendant in 
error. The deed of Lyman Cook conveyed no title or interest in this 
property, because he had none. The attempt of William Rogers to 
initiate a mining claim upon it in 1897 was futile, because ail right, 
title, and interest in it had passed out of the government in 1876. 
His conveyance to the plaintif! in error, therefore, was ineffectuai, 
and the judgment below must be affirmed. It is so ordered. 



DEMING v. McCLAUGHRY, Warden of U. S. Penltentiary. Ft. Leavenworth, 

Kan. 

(Circuit Court of Appeals, Eighth Circuit February 10, 1902.) 

No. 1,656.) 

1. Court-Martial — Régulas Ofpiceks Incompétent to Tet Volunteers. 

Offlcers of the regular army are incompétent, under the seventy- 
seventh article of war, to try the offlcers or soldiers of the volunteer 
forces ralsed under the acts of April 22, 1898, and March 2, 1899 (30 
Stat 361, c. 187; Id. 97T, c. 352). 

2. Weit of Habeas Corpus — Function. 

The writ of habeas corpus is not avallable to revie-w an erroneous 
judgment of a court having jurisdiction. But it is effective to challenge 
a judgment rendered by a court without jurisdiction, and to relieve the 
défendant from lts effect 
8. Court-M a uti al— Jurisdiction — Indispensable Conditions. 

A court-martial is a court of inferior and limited jurisdiction. Proof 
(1) that it was convened by an officer empowered by the statutes to call 



640 113 FEDERAL REPORTER. 

it; (2) that the offlcers whom he commanded to sît upon lt were of those 
whom he was autborlzed to détail for that purpose; (3) that the court 
thus constituted was vested with power to try the person and the offense 
chargea; and (4) that its sentence was in confomiity to the statutes,— 
is indispensable to its jurisdiction and to the validity of its judgment 
or sentence. 

4. Same — Judgment against a Volunteer by a Court-Martial of Regular 
Officers without Jurisdiction akd Void. 

No offlcer is authorized, but every offlcer is forbidden, to constitute of 
offlcers of the regular arniy a court-martial to try a volunteer, and the 
judgment of such a court-martial against a volunteer is without juris- 
diction and void. 

6. Construction of Statutes — Opinions of Officers of Otheb Dbpartmbnts. 
The opinions of offlcers of other departments of the government rela- 
tive to the construction and eiïect of statutes intrusted to them to eD- 
force deserve serious considération, and may well lead the way to dé- 
cisions where the statutes are ambiguous and their meaning doubtful. 
But it is a duty of the courts, which they may not renounce, to interpret 
législation by their own judgments; and where the words of a statute 
are clear, and its meaning plain, thèse must prevail, notwithstanding 
the opposing opinions of officers of other departments of the government 

<Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

This is an appeal from an order of the circuit court, which denied the pé- 
tition of Peter 0. Deming for a writ of habeas corpus upon this state of 
facts: Deming was, on March 29, 1900, a captain in the subsistence départ- 
aient in the volunteer army of the United States. On that day William R. 
Shafter, a major gênerai of the volunteer army, and a retired brigadier gên- 
erai of the regular army of the United States, ordered that a gênerai court- 
martial, composed entirely of offlcers of the regular army, should convene 
"for the trial of Captain Peter C. Deming, assistant commissary of sub- 
sistence, U. S. volunteers." The court thus called sat tried the appellant 
upon some charge, and sentenced him to dismissal from the service of the 
United States, and to confinement in the penitentiary for three years, and 
this sentence was approved by the secretary of war, and confirmed by the 
président of the United States. Deming is confined in the penitentiary at 
Leavenworth, Kan., under a mittimus based on this judgment. He avers 
that the sentence upon him is void, and that he is illegally deprived of his 
liberty, because Gen. Shafter, a retired offlcer of the regular army, had no 
authority to convene the court, and because the court-martial which con- 
demned him was not regularly constituted or organized, in that it was com- 
posed entirely of offlcers of the regular army, who were expressly prohibited 
to hear or détermine any charge against him, an offlcer of the volunteer army, 
under the seventy-seventh article of war (Eev. St. § 1342), which reads: "Of- 
flcers of the regular army shall not be compétent to sit on courts-martial to 
try the officers and soldiers of other forces except as provided In article 
seventy-eight" 

John H. Atwood (William W. Hooper, on the brief), for appellant. 
E. H. Crowder and Edward A. Rozier (George C. Hitchcock, on 
the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The petitioner, Deming, was an officer of the volunteer force raised 
under the act of congress of March 2, 1899 (30 Stat. 977, c. 352). He 
was tried and convicted by a court-martial composed of officers of the 
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regular army. The seventy-seventh article of war déclares that officers 
of the regular army are not compétent to sit on courts-martial to 
try the officers and soldiers of other forces. The crucial question in 
this case is, was this volunteer army the same army as the regular 
army, or was it a différent and supplemental army? Was this volun- 
teer force raised under the act of 1899 the same force as the regular 
army, or was it one of the "other forces" of the United States within 
the intent and meaning of article 77? On a cursory reading of the 
article the question does not seem to be difficult, nor the true answer 
to it doubtful. And, were it not for the earnest and forceful présenta- 
tion of their view by the learned counsel for the government, and for 
the fact that the gênerai commanding the army under the advice of the 
judge advocate gênerai has held that under the act of April 22, 1898 
(30 Stat. 361, c. 187), and of March 2, 1899 (3° Stat. 977, c. 352), the 
volunteer force is the same force as the regular army, and that the 
officers of the latter may lawfully try the officers of the former (Circu- 
lar 21, H. Q. A., June 30, 1898), that contention might not seem force- 
ful. But the opinions of the officers of the executive départaient of a 
government relative to the construction of a statute whose exécution 
has been intrusted to them justly command and should receive the 
careful considération of the courts, and in doubtful cases they should 
be permitted to lead the way to their décisions. Their opinions ought 
not to be overruled or disregarded unless upon a deliberate and careful 
review of the décisions which they render it clearly appears that they 
are tainted with error. On the other hand, the décisions of thèse 
officers are not controlling or conclusive upon the courts. It is the 
function and duty of the judicial department of the government to con- 
strue its statutes and to déclare their meaning. That duty the courts 
may not renounce or abandon to others, and in its discharge they must 
exercise their own independent judgments, guided only by the estab- 
lished principles of the law and the recognized canons of interprétation. 
While the opinions of the officers of the executive department of the 
government may be permitted to lead the way to the proper construc- 
tion of ambiguous statutes intrusted to them to enforce, yet where the 
words of the acts are plain, and their meaning is clear, thèse must 
prevail. Hartman v. Warren, 76 Fed. 157, 162, 22 C. C. A. 30, 36, 
40 U. S. App. 245, 254; Webster v. Luther, 163 U. S. 331, 342, 16 
Sup. Ct. 963, 41 L. Ed. 179; U. S. v. Tanner, 147 U. S. 661, 663, 13 
Sup. Ct. 436, 37 L. Ed. 321 ; Merritt v. Cameron, 137 U. S. 542, 11 
Sup. Ct. 174, 34 L. Ed. 772 ; U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 
582, 28 L. Ed. 126; Swift, C. & B. Mfg. Co. v. U. S., 105 U. S. 691, 
26 L. Ed. 1108. 

Guided by thèse familiar and indisputable rules of law, the question 
whether the volunteer force raised under the act of 1899 was the 
same force as the regular army, or one of the "other forces" of the 
United States, within the meaning of article 77, will be considered. 
That article reads : 

"Officers of the regular army shall not be compétent to slt on courts-martial 
to try the officers or soldiers of other forces except as provided In article 78." 

The exception in article 78 relates to the officers of the marine corps, 

and does not withdraw the appellant or the officers who tried him 

113 F.- " 
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from the prohibition of the gênerai rule announced in article 77. The 
provisions of the act of March 2, 1899, pertinent to the issue under 
considération are thèse: 

"That from and after the date of the approval of thls act the army of the 
United States shall cousist of • * * ten régiments of cavalry, seven régi- 
ments of artillery, twenty-five régiments of Infantry," and appropriate offi- 
eers, departments and corps. 80 Stat. 977, c. 352, § 1. 

"ihat to meet the présent exigencies of the military service, the président 
ls hereby authorized to maintain the regular army at a strength of not ex- 
ceeding sixty-five thousand enlisted men to be distributed amongst the 
various branches of the service, including the signal corps, according to the 
needs of each, and raise a force of not more than thirty-five thousand volun- 
teers to be recruited as he may détermine from the country at large, or from 
the locâlities where their services are needed, without restriction as to citi- 
zenship or educational qualiflcatlons, and to organize the same into no more 
than twenty-seven régiments organized as are infantry régiments of war 
strength in the regular army and three régiments to be composed of men 
of spécial qualifications in horsemanship and marksmanship to be organized 
as cavalry for service mounted or dismounted, * * * provided, further, 
that such increased regular and volunteer force shall continue in service only 
during the necessity therefor and not later than July lst, 1901. Ail enlist- 
ments for the volunteer force herein authorized shall be for the term of two 
years and four months unless sooner discharged." 30 Stat 977, § 12. 

That the président shall hâve power to continue in service or to 
appoint by and with the advice and consent of the senate certain 
brigadier gênerais of volunteers : and major gênerais of volunteers ; 
"provided, that regular army officers continuée! or appointed as gên- 
erai officers or as field or staff officers of volunteers under the provi- 
sions of this act shall not vacate their regular army commissions." 
30 Stat. 977, § 13. 

That the président is authorized to appoint, with the advice and 
consent of the senate, officers of the volunteer staff, including 12 as- 
sistant commissaries of subsistence with the rank of captain. 30 Stat. 

977. § 14- 

That the officers and enlisted men of the volunteer army shall be 
mustered out of the military service of the United States and dis- 
charged as provided in the act of April 22, 1898, provided that en- 
listed men of volunteers who désire to remain in the military service 
may be transferred to and enlisted in the regular army. 30 Stat. 977, 

§ iS- 

It will not be unprofitable to briefly call to mind the course of the 
législation, décision, and practice of the nation relative to the matter 
in hand prior to 1899 before entering upon the discussion of the ques- 
tion which that act and the seventy-seventh article of war présent. 
The American articles of war of 1776 provided that "the officers and 
soldiers of any troops, whether minute men, militia, or others," should, 
when joined with the regular forces, be subject to be tried by courts- 
martial in like manner with the officers and soldiers in the regular 
forces, "save only that such courts-martial shall be composed entirely 
of militia officers of the same provincial corps with the ofïender." 
Davis , Military Law, p. 617. Section 6 of the act of May 2, 1792, 
reads in this way : "And be it further enacted, that courts-martial 
for the trial of militia shall be composed of militia officers only." 1 
Stat. 264, c. 28. This provision was re-enacted in the act of Febru- 
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ary 28, 1795 (1 Stat. 424, c. 36), in the act of April 18, 1814 (3 Stat. 
134, c. 82), and in the act of July 29, 1861 (12 Stat. 282, c. 25, § 5). 
From thèse acts it will be seen how uniformly the législation and 
practice of the nation excluded the officers of the regular army from 
courts-martial to try the officers and soldiers of the militia. Not 
only this, but the act of April 10, 1806, which established the rules 
for the government of the armies of the United States, contained this 
article: "Art. 97. The officers and soldiers of any troops, whether 
militia or others, being mustered and in the pay of the United States, 
shall, at ail times and in ail places, when joined, or acting in conjunc- 
tion with the regular forces of the United States, be governed by 
thèse rules and articles of war and shall be subject to be tried by 
courts martial in like manner with the officers and soldiers of the 
regular forces, save only that such courts martial shall be composed 
entirely of militia officers only." 2 Stat. 371. The fact will not be 
overlooked that under this article the officers of the regular forces 
were disqualified from trying the officers and soldiers of troops joined 
or acting in conjunction with the regular army, whether such troops 
were militia, volunteers, or others. This enactment remained un- 
changed until in 1874 the présent article jy took its place. Rev. St. 
p. 237; 18 Stat. 113, c. 333. During ail this time the nation main- 
tained a regular army, and from time to time the président was em- 
powered by congress to raise volunteer forces to augment the strength 
of the regular force. Congress provided for the enlistment of volun- 
teers in 1812 for the war with Great Britain (2 Stat. 676, c. 21), in 
1836 for the Seminole war (5 Stat. 32, c. 80), in 1839 to protect the 
Maine boundary (5 Stat. 355, c. 89), in 1846 for the war with Mexico 
(9 Stat. 9, c. 16), and in 1861 for the war of the Rébellion (12 Stat. 
268, c. 9; Id. 274, c. 17). No opinion of any court, or of any officer 
of the war department, rendered prior to June 27, 1898, to the effect 
that any of thèse volunteer forces was the same force as the regular 
army, or to the effect that the officers of the latter were compé- 
tent to sit on courts-martial to try the officers of the former, either 
under the old article 97 or the présent article "jj, has been called to 
our attention. On November 19, 1863, Judge Advocate General Holt 
declared that "the words 'militia officers,' as employed in the 
ninety-seventh article of war, hâve been interpreted since the com- 
mencement of the Rébellion as synonymous, so far as the organiza- 
tion of courts-martial is concerned, with 'volunteer officers.' This 
construction undoubtedly accords with the spirit of the article, and 
in its practical enforcement the object of the rule is accomplished." 
In the practice of the department the officers of the regular army were 
not permitted to sit on courts-martial to try the officers or soldiers 
of the volunteer force. G. O. 53, Dept. East, 1864; G. O. 16, Dept. 
Missouri, 1864; C. C. M. O. 11, 13, 16, Dept. Kentucky, 1865. 
The unanimous opinion of the writers upon military law was that 
the volunteer army was one. of the "other forces" than the regular 
army, and that the officers of the latter were prohibited from sitting 
on courts-martial to try the officers or soldiers of the former. Bénet, 
Military Law (Ed. 1866) p. 25; Winthrop, Abridgment of Military 
Law, 29; Winthrop, Military Law and Précédents (2d Ed.) 92; Da- 
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vis, Military Law, pp. 27, 496. The décisions of the courts had recog- 
nized the two forces as différent, — the one as temporary, called forth 
by the exigency of the time, to serve during war or its imminence, 
and then to be dissolved into its original éléments; the other as 
permanent and perpétuai, to be maintained in peace and in war. U. 
S. v. Sweeny, 157 U. S. 281.-15.Sup. Ct. 608, 39 L. Ed. 702; U. S. 
v. Merrill, 9 Wall. 614, 19 h. Ed. 664; Kerr v. Jones, 19 Ind. 351; 
Wantlan v. White, Id. 470. The laws and the long-continued prac- 
tice of a people évidence its public policy. Vidal v. Girard's Ex'rs, 
2 How. 127, 197, u L. Ed. 205; U. S. v. Association, 58 Fed. 58, 
69, 7 C. C. A. 15, 73, 19 U. S. App. 36, 54, 24 L. R. A. 73. The uni- 
forra course of législation, décision, and practice upon the subject un- 
der considération for more than a century establish the fact that it 
had become the public policy of the United States to prohibit the 
trial of the officers and soldiers of the volunteer force and of the 
militia by the officers of the regular army. 

Nor is the reason for this législation and action far to seek or diffi- 
cult to discern. It was not, as suggested by counsel for the govern- 
ment, that the volunteers and militia were citizens of the states, and 
that their officers were generally commissioned by the governors. It 
lies deeper, and is more fundamental and potential. It is grounded 
in that cardinal principle of Anglo-Saxon jurisprudence that no man 
shall be tried or condemned save by the hearing and judgment of his 
peers; in that principle which inspired the rule that deprives judges 
of the power to try perspns accused of heinous crimes in civil life, and 
remits their trial to the forum of their peers, the jury. The officers 
of the regular army are generally taught in their youth the laws that 
govern the regular force, that high regard for truth and honor and 
that prompt and exact obédience to orders which condition its high 
efficiençy. , The officers of the volunteers spend their earlier days 
without knowledge of military law, preparing for agricultural, mechan- 
ical, mercantile, or professional pursuits, unaccustomed to military 
discipline, and exempt from the controlling commands of superiors. 
The officers of the regular army make the discipline of that army, 
the préparation for war, and war itself the work of their lives. Their 
hopes and their aspirations are to excel in this, their chosen profes- 
sion, and upon it they rely for their livelihood. The officers of the 
volunteers look to civil pursuits for their ultimate success and sus- 
tenance. They leave thèse pursuits for a few short months at the 
call of their çountry to subdue a rébellion against or to defeat an 
enemy of their nation. They seek not so much to discipline the army 
they join, and to prépare it for war, as to speedily conclude the war, 
restore peace, and return to their chosen pursuits. Their hopes and 
aspirations center, not in their temporary occupation, but in the pur- 
suits they hâve left, and to which they are soon to return. More than 
ail this, the officers of the regular army know the unwritten code of 
military thought and action, and the habit of the trained soldier's life, 
and know them so well that their practice is involuntary, while a neg- 
lect of them seems inexcusable. The officers of the volunteer force 
corne to the army in ignorance of this code and custom. They hâve 
short time to learn or to practice them. Their invariable practice does 
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not always seem to them essential to the defeat oî the enemy and a 
speedy peace, and the heinousness of a disregard of some of their re- 
quirements does not always impress them. So it is that the thoughts, 
actions, habits, and ambitions of the officers of the regular army difïer 
widely from those of the volunteers. Many things in the life of the 
soldier seem vital to the former that hâve small importance in the eyes 
of the latter. Many military offenses seem heinous to the former that 
appear vénal to the latter. Congressmen hâve not been ignorant of 
thèse facts. They hâve associated with, known, and honored the 
officers of the regular army. They hâve known their pride in their 
profession, in the efficiency of the regular force, and the abhorrence 
with which they hâve looked upon any breach of either the moral or 
the military law. They hâve known the volunteers. Thèse hâve 
been their constituents and their friends. Many of the members of 
congress hâve been volunteers themselves. In the light of thèse facts, 
and with this knowledge, they hâve thought that the officers and sol- 
diers of the volunteer force ought not to be tried by the officers of the 
regular army; and they hâve made and maintained for more than a 
century the législation which has been quoted to carry that thought 
into efïect. 

This, then, was the situation when the act of April 22, 1898, under 
which a judge advocate gênerai first held that officers of the regular 
army could lawfully sit on courts-martial to try the officers and sol- 
diers of the volunteer force, was passed. The acts of congress had 
prohibited for nearly a century, and still expressly forbade it. The 
décisions and the practice of the officers of the war department inter- 
dicted it. The established policy of the nation inhibited it. In the 
light of this législation, décision, and policy the acts of 1898 and 1899 
must be read and construed. What was there in thèse acts to repeal 
the statutory inhibition and reverse the public policy of a century? 
The décisions, the policy, and the practice rested on the acts of con- 
gress, and certainly nothing less than an express repeal by that body of 
the plain inhibition of article yj, or such législation as clearly shows 
the undoubted intention of congress to strike it down, ought to be per- 
mitted to withdraw it, and to reverse the policy and practice of so 
many years. 

The first argument in support of the contention of the government 
that the acts of 1898 and 1899 hâve had this radical efïect is that, 
while the volunteer army was one of the "other forces" than the regu- 
lar army under article 77, prior to the act of 1898, that act made it the 
same force as the regular army, because it provides that the organized 
and active land forces of the United States shall consist of the army 
of the United States and of the militia of the several states when called 
into the service of the nation ; that the regular army is the permanent 
military establishment, which is maintained in peace and war, and that 
the volunteer army is maintained only during the existence of war, or 
while war is imminent, and is raised and organized only after congress 
authorizes the président so to do. 30 Stat. 361, c. 187, §§ 2-4. They 
insist that this enactment déclares that there were but two forces of 
the United States, — the army and the militia, — and that, as the regular 
army was one part of the former force and the volunteer army was 
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another part of the same force, the latter army could not, after this 
enactment, be one of the "other forces" than the regular army, under 
article 77. There are several reasons why this argument fails to con- 
vince. In the first place, there is no repeal, modification, or référence 
to the provisions of article 77 in this act or in the act of 1899. There 
is nothing in either of them to indicate that in considering or enacting 
this législation congress intended to modify the terms or the effect of 
that article, and, as no such intention appears in the législation, the 
conclusive presumption is that no such intention existed. Moreover, 
the care and emphasis with which the différence between the regular 
army and the volunteer army is maintained throughout the act of 1898 
demonstrate the fact that it was the positive intention of congress to 
maintain the distinction between the two forces. Starting with the 
déclaration that the active land forces shall consist of the army and the 
militia, that the regular army is the permanent military establishment 
and the volunteer army is the temporary force in which enlistments 
shall be for a term of two years, unless sooner terminated, it contains 
thèse significant provisions : 

"Sec. 5. That when it becoines necessary to raise a volunteer army the 
président shall issue his proclamation stating the number. of men desired. 

"Sec. 6. That the volunteer army and the militia of the States when called 
lnto the service of the United States shall be organized under, and shall be 
subject to; the laws, orders and régulations governing the regular army. 

"Sec. 7. That ail organizations of the volunteer army shall be so recruited 
from time to time as to maintain them as near to their maximum strength 
as the président may deem necessary." 

Sec. 8. That ail returns and muster rolls of the volunteer army "shall be 
rendered to the adjutant gênerai of the army and filed in the record and 
pension office of the war department." 

"Sec. 9. That in time of war, or when war is imminent, the troops In the 
service of the United States, whether belonging to the regular or volunteer 
army or to the militia, shall be organized" lnto divisions of three brigades. 

Section 10 relates to the staff officers. 

Sec. 11. That the président is hereby authorized to appoint in the volunteer 
army "one major gênerai for each army corps or division and one brigadier 
gênerai for each brigade," and any officer so selected and appointed from 
the regular àrmy shall be entitled to retaln his rank therein. 

"Sec. 12. That ail offlcers and enlisted men of the volunteer army and of 
the militia of the states when in the service of the United States, shall be 
in ail respects on the same footing as to pay, allowances, and pensions as 
that of offlcers and enlisted men of corresponding grades in the regular 
army. 

"Sec. 13. That the governor of any state or territory may, with the consent 
of the président, appoint offlcers of the regular army in the grades of field 
offlcers in organizations of the volunteer army, and officers thus appointed 
shall be entitled to retaln their rank in the regular army. 

"Sec 14. That the gênerai commanding a sépara te department or a de- 
tached army is authorized to appoint from time to time military boards of 
not less than three nor more than flve volunteer officers of the volunteer 
army to examine into the capacity, qualifications, conduct and efficiency of 
any commissioned offlcer of sald army wlthln his command." 

Thèse various sections are utterly inconsistent with the view that 
the volunteer army was made the same force as the regular army, and 
that ail distinctions in the treatment and trial of the members of the 
two forces were stricken down by the casual enumeration of the active 
land forces of the nation in the first section of the act. If the volun- 
teer army was the regular army, why the déclaration in section 6 that 



EEMING V. M'CLAUGHRY. 647 

the volunteer army should be subject to the laws, orders, and régula- 
tions governing the regular army ; in section 12, that the officers and 
enlisted men of the volunteer army should be on the same footing as 
men of corresponding grades of the regular army; and in section 13, 
that officers of the regular army commissioned as officers in the vol- 
unteer army should retain their rank in the former ? Thèse provisions 
are pregnant with significance. But section 14 places the purpose and 
intention of the lawmakers to maintain the established rule that the 
volunteer army was one of the "other forces" than the regular army 
within the meaning of article JJ and the law and the policy that their 
officers and soldiers should not be tried by the officers of the regular 
army beyond doubt or cavil. It provides for military boards to ex- 
amine into the capacity, qualifications, conduct, and efficiency of 
officers of the volunteer army. But, in accordance with the then ex- 
isting law and policy of the nation, it excludes from thèse boards ail 
officers of the regular army, and directs that they shall be composed 
entirely of officers of the volunteer force. When the entire act of 
1898 is carefully read and considered, it is found to contain no indica- 
tion of any intention on the part of congress to modify the terms or 
the settled construction of article yj. On the other hand, it évidences 
a plain purpose to maintain the rule and policy which classified the 
volunteer army among the "other forces" than the regular army, and 
prohibited the officers of the latter from sitting on courts-martial to 
try the officers and soldiers of the former. 

Another reason why the argument based upon the classification in 
the first section of this act is not persuasive is that it is fallacious. 
Stated in syllogistic form, it is : The land forces are composed of the 
army and the militia. The army is composed of the regular army and 
the volunteer army. Therefore the volunteer force is the regular 
force. When thus stated, the fallacy is apparent. The contention is 
based on the false assumption that every part of a military force is 
the same part as every other part ; that every species of a genus is the 
same as every other species of that genus ; that every class properly 
described by a generic term is the same class as every other class cov- 
ered by that term. Illustrations make the fallacy plain. Oranges and 
apples are fruit, yet oranges are other fruit than apples. The Russians 
and Americans are people, and yet the white Americans are other peu- 
ple than the black Americans. The cavalry, infantry, and artillery of 
the regular army is a military force, and yet the cavalry and infantry 
are other forces than the artillery. So the regular army and the volun- 
teer army, under the classification of 1898, constitute a force, and 
yet the volunteer army, both in fact and within the meaning of article 
yj, is another force than the regular army. 

Again, even if the contention of counsel for the government were 
conceded, it would but serve to strengthen the position that the peti- 
tioner, who was commissioned under the act of 1899, was a member oî 
other forces than the regular army. The argument rests entirely on 
the déclaration of the act of 1898 that the army of the United States 
is composed of the regular army and the volunteer army, and that the 
land forces consist of the army and the militia. The act of 1899 con " 
tains no such classification, but, on the other hand, expressly déclares 
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that the "army of the United States shall consist" of the cavalry, in- 
fantry, and artillery of the regular army; that the regular army may 
be temporarily increased to 65,000 men, and that the président may 
"raise a force of not more than thirty-five thousand volunteers." 30 
Stat. 977, 97g, c. 352, §§ i, 12. The petitioner is one of thèse volun- 
teers, and, if the effect of the classification of 1898 had been ail that 
counsel claims, yet by the literal terms of the act of 1899 Deming was 
a member of another force than the regular army, — a member of the 
volunteer force. 

Counsel for the government advance another argument in support 
of the contention that the volunteers, under the acts of 1898 and 1899, 
were not other forces than the regular army. It is that the law and 
the practice upon this subject during the war of the Rébellion were 
established to prevent state troops from being tried by the officers 
of the regular army; that the volunteers during that war were raised 
by the states, and ofEcered by their governors ; and that their régi- 
ments were designated by the names of the states from which they 
came, while the volunteers called under the acts of 1898 and 1899 were 
raised under a différent System, were not so nearly assimilated to the 
militia, and that those received under the act of 1899 were not appor- 
tioned to or raised by the states, their régiments were not designated 
by the namês of the states, but, like the regulars, they were enlisted 
from the country at large, their régiments took numbers supplemental 
to those of the régiments of the regular army, and their officers were 
appointed, not by the governors, but by the président. This conten- 
tion, in our opinion, is based on a misconception of the real reason 
which inspired the législation and the policy which for so many years 
has prohibited the trial of volunteers by regulars. That reason was, 
not that the volunteers were state troops and the regulars national 
troops, that the volunteers were raised by the states and their officers 
were appointed by the governors, while the regulars were raised by 
the nation and their officers were commissioned by the président. It 
was, as has been shown in an earlier part of this opinion, that the 
knowledge, training, habits, hopes, and ambitions of the officers of the 
regular army, who had devoted themselves for life to the discipline 
and efficiency of that force, necessarily conditioned their opinions of 
the heinousness of military offenses ; and thèse opinions, this knowl- 
edge and training, thèse hopes and ambitions, difïered so widely from 
those of the officers of the volunteer force, who came from civil life, 
for a limited time, ignorant of military law and of the customs and 
practices of a soldier's life, and anxious to speedily return to their 
civil occupations, that congress established the rule that the former 
should not be compétent to sit on courts-martial for the trial of the 
latter. The reason of this rule applies to the volunteer force raised 
under the act of 1899 with as much force as to those raised during 
the war of the Rébellion. 

Finally, it is contended that the provision of section 6 of the act of 
April 22, 1898, "that the volunteer army and the militia of the states 
when called into the service of the United States shall be organized 
under, and shall be subject to, the laws, orders and régulations gov- 
erning the regular army," indicates that the volunteer army and the 
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militia are a part of the regular army, and hence the same force as 
that army, within the meaning of article 77. The enactment appears 
to us to demonstrate the contrary, and that because, if the volun- 
teers and the militia were a part of the regular army, they were sub- 
ject to the laws, orders, and régulations governing it, without a 
spécial déclaration to that effect. A similar provision may be found 
in the act of July 22, 1861 (12 Stat. 269, c. 9, § 2), under which the 
volunteer forces for the war of the Rébellion were enlisted, and yet 
those volunteers were held to be other forces than the regular army. 

The resuit is that when the acts of 1898 and 1899 were passed there 
was an article of war in force enacted by congress which expressly 
prohibited the officers of the regular army from sitting on courts- 
martial to try the officers or soldiers of other forces. Prior to the 
passage of thèse acts the volunteer force was in fact, and had been 
uniformly held to be, one of thèse other forces, so that in law and 
in practice this article of war forbade the officers of the regular army 
to try the officers or soldiers of the volunteers. There is no express 
repeal or modification of this inhibition in the acts of 1898 and 1899. 
There is nothing in thèse acts répugnant to or inconsistent with the 
prohibition, nothing to show that congress intended thereby to with- 
draw or to change it, but strong indications, in the marked distinction 
it studio usly maintains between the regular army and the volunteer 
army, and in the fact that it provided for military boards composed 
entirely of officers of the volunteer army to examine into the effi- 
ciency and qualifications of the volunteer officers, that it intended 
to préserve and to maintain the inhibition. The reason which in- 
spired this législation and the policy and practice it évidences apply 
with ail their cogency and force to the officers and soldiers of the volun- 
teer force raised under the act of 1899. Thèse facts and the consid- 
érations to which we hâve adverted hâve irresistibly forced our minds 
to the conclusion that the volunteer force raised under the act of 1899 
was not the same force as the regular army, but that it was one of the 
"other forces" specified in article 77, and that the officers of the reg- 
ular army were forbidden by that article to sit on any court-martial 
to try the petitioner, who was an officer of the volunteer force raised 
under the act of 1899. 

It is insisted, however, that, if the members of this court-martial 
were disqualified to try the petitioner, that objection was waived, be- 
cause not made at the trial, and the judgment was not void, but merely 
erroneous and voidable, so that it was impregnable to collatéral at- 
tack by the writ of habeas corpus. A writ of habeas corpus cannot 
be made to perform the office of a writ of error, but it is the proper 
process to challenge a void judgment and to relieve the défendant 
from its baleful effect. It may not be invoked to review and avoid 
an erroneous judgment of which the court had jurisdiction, but it is 
always effective to relieve a prisoner from the restraint imposed by a 
judgment that is absolutely void. In re Reese, 47 C. C. A. 87, 107 
Fed. 942, 948; Ex parte Buskirk, 72 Fed. 14, 21, 18 C. C. A. 410, 
417, 25 U. S. App. 613, 615; Ex parte Ayers, 123 U. S. 443, 8 Sup. 
Ct. 164, 31 L. Ed. 216; Ex parte Fisk, 113 U. S. 713, 718, 5 Sup, 
Ct. 724, 28 L. Ed. 11 17; Dynes v. Hoover, 20 How. 81, 83, 15 L- 
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Ed. 838; Ex parte Reed, 100 U. S. 13, 23, 25 L,. Ed. 538; In re 
Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 3 2 L. Ed. 274; Ex parte Yar- 
brough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; U. S. v. 
Pridgeon, 153 U. S. 48, 59, 14 Sup. Ct. 746, 38 L. Ed. 631; Rose 
v. Roberts, 99 Fed. 948, 40 C. C. A. 199. À judgment or sentence of 
a court which had no jurisdiction of the subject-matter or of the 
person affected by its adjudication is absolutely void. But the judg- 
ment or sentence of a court empowered to hear and détermine the 
issues relative to the subject-matter and the person affected by its 
décision, although it may be wrong and irreguîar, is simply voidable, 
and cannot be successfully attacked collaterally. Foltz v. Railroad 
Co., 60 Fed. 316, 318, 8 C. C. A. 635, 637, 19 U. S. App. 576, 581. 
Hence the question hère presented is, did this court-martial hâve 
jurisdiction to hear and try the petitioner for the offense for which 
he was charged? The légal presumption is that courts of gênerai 
jurisdiction hâve the power and the authority to make the adjudica- 
tions which they render, and that their judgments are valid. But 
no such presumption accompanies the sentences of courts of inferior 
or limited jurisdiction. It is indispensable to the maintenance of their 
judgments that their jurisdiction shall be clearly and unequivocally 
shown. A court-martial is a court of limited jurisdiction. It is a 
créature of the statute, a temporary judicial body authorized to exist 
by acts of congress under specified circumstances for a spécifie pur- 
pose. It has no power or jurisdiction which the statutes do not con- 
fer upon it. The articles of war specify the officers who are empow- 
ered to convene thèse courts (articles 72, 73, 74, 81, 82), the officers 
who may compose them (articles 75, 76, 77, 78, 80), and the persons 
and charges which they are empowered to try (articles 77, 78, 80, 81, 
82, 83). It necessarily follows that the jurisdiction of every court- 
martial, and hence the validity of each of its judgments, is condi- 
tioned by thèse indispensable prerequisites : (1) That it was con- 
vened by an ofïker empowered by the statutes to call it; (2) that the 
officers whom he commanded to sit upon it were of those whom 
he was authorized by the articles of war to détail for that purpose; 
-(3) that the court thus constituted was invested by the acts of con- 
gress with power to try the person and- the offense charged; and 
(4) that its sentence was in : accordance with the Revised Statutes. 
The absence of any of thèse indispensable conditions renders the judg- 
ment and sentence of a court-martial coram non judice, and absolutely 
void, because such a judgment and sentence is rendered without au- 
thority of law and without jurisdiction. Runkle v. U. S., 122 U. S. 
543, 546, 7 Sup. Ct. 1141, 30 L. Ed. 1-167; Mills v. Martin, 19 Johns. 
7, 30; Wise v. Withers, 3 Cranch, 331, 2 L. Ed. 457; Ex parte 
Watkins, 3 Pet. 193, 207, 7 L. Ed. 650; Dynes v. Hoover, 20 How. 
65, 80, 15 L. Ed. 838. 

Let us now measure the contention that the judgment of this court- 
martial, which condemned the petitioner to dismissal and imprison- 
ment, was not void, but was merely irreguîar or erroneous, by thèse 
indisputable principles. The eighty-eighth article of war reads: 

"Members of a court martial may be challenged by a prisoner, but only 
tas cause stated to the court Tbe court shall détermine the relevancy and 



DEMING V. M'CXAUGHBY. 



651 



validity thereof and shall not receive a challenge to more than one member 
at a tirne." 

The acts of congress make no provision for a challenge to the 
array, and point out no method whereby the question of the disquali- 
fication of ail the members may be determined in the first instance 
by any one but the members of the court themselves challenged one 
by one. It is said that a court-martial is like a jury; that the re- 
viewing officer occupies the place of a judge; that the disqualifica- 
tion of a juror, if not suggested at the trial, is waived, and does not 
render the verdict void (Kohi v. Lehlback, 160 U. S. 293, 16 Sup. Ct. 
304, 40 h. Ed. 432 ; Clark v. Van Vrancken, 20 Barb. 281 ; In re 
Voorhees, 6 Op. Atty. Gen. 206); and that the judgment of this 
court-martial ought not to be held void because ail its members 
were incompétent to sit upon it. But in the essentials of the issue 
the analogy does not hold. The question of the qualification of triors 
arises in limine. It is to be determined before the trial commences. 
In the case of a trial by jury, the judge, not the jury, détermines the 
qualifications of the jurors; while in a trial by a court-martial the 
members of the court must détermine their own qualifications, and, 
if ail the members are incompétent to sit in the court at ail, how can 
they be compétent to décide that they are either compétent or incom- 
pétent to act there? Moreover, a jury décides nothing but ques- 
tions of fact, while the members of a court-martial détermine both 
the law and the facts. This argument by analogy is not persuasive. 
Indeed, the analogy between the judgment of a court-martial and the 
judgments of courts composed of disqualified judges is much closer. 
AU the members of this court-martial were disqualified. It was a 
court of inferior — of limited — jurisdiction. Why should its judgment 
hâve more virtue than those of courts of gênerai jurisdiction some of 
whose judges are incompétent to sit? Yet the gênerai rule, sup- 
ported by the great weight of authority, is that the judgments of such 
courts are void, and that neither waiver nor consent can give them 
validity. Case v. Hoffman, 100 Wis. 314, 356, 75 N. W. 945, 44 L. 
R. A. 728; Oakley v. Aspinwall, 3 N. Y. 547, 552; Low v. Rice, 
8 Johns. 409; Clayton v. Per Dun, 13 Johns. 218; Edwards v. Rus- 
sell, 21 Wend. 63; People v. Connor, 142 N. Y. 130, 133, 36 N. E. 
807; Chambers v. Clearwater, *40 N. Y. 310, 314; Sigourney v. 
Sibley, 21 Pick. 101, 106, 32 Am. Dec. 248; Gay v. Minot, 3 Cush. 
352; Hall v. Thayer, 105 Mass. 219, 224, 7 Am. Rep. 513; Railway 
Co. v. Summers, 113 Ind. 10, 17, 14 N. E. 733, 3 Am. St. Rep. 616; 
Ochus v. Sheldon, 12 Fia. 138; Chambers v. Hodges, 23 Tex. 112; 
Gains v. Barr, 60 Tex. 676, 678; Templeton v. Giddings (Tex. Sup.) 
12 S. W. 851. 

. The insuperable objection, however, to the jurisdiction of this court- 
martial and to the validity of its sentence is that the officer who 
called it was not only unauthorized, but was positively forbidden by 
act of congress, to constitute it of the officer s of the regular army, to 
détail thèse officers to sit upon it; and when thèse officers were so 
detalled they were in like manner prohibited from responding to the 
call and from becoming members of the court. The order convening 
the court-martial declared that the purpose of its call was "for the 
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trial of Captaïn Peter C. Deming, assistant commissary of subsistence 
U. S. volunteers," and it commanded nine officers of the regular army 
to meet and sit upon the court. The seventy-seventh article of war 
prohibited Gen. Shafter, who issued this order, from directing thèse 
officers to sit upon a court-martial to try this officer of the volunteer 
force, and forbade them to do so. The court was therefore illegally 
constituted. It did not hâve a single member upon it that the com- 
manding officer had the power to direct to participate in the trial 
of the petitioner, or that could lawfully do so. "It was necessary to 
show that the court was legally constituted in order to gain juris- 
diction of the persons and offenses of those who were to be tried be- 
fore it." Mills v. Martin, 19 Johns. 33. "To give efïect to its sen- 
tences, it must appear affirmatively and unequivocally that the court 
was legally constituted, that it had jurisdiction, that ail the statu- 
tory régulations governing its proceedings had been complied with, 
and that its sentence was cbnformable to law." Runkle v. U. S., 122 
U. S. 556, 7 Sup. Ct. 1141, 30 L. Ed. 1167. In the army of the 
United States courts-martial dérive their power — their jurisdiction — 
from the acts of congress. Neither the silence, the consent, nor the 
agreement of the parties can confer it if it is not granted by the stat- 
utes. This court-martial derived no power or jurisdiction from the 
acts of the Congress of the United States, because it was constituted 
in direct violation of, and not in accordance with, them. It was there- 
fore entirely without jurisdiction to try the petitioner, and its judg- 
ment against him was absolutely void. 

The judgmeht below must accordingly be reversed, and the case 
must be remandèd to the circuit court, with directions to issue the 
writ of habeas corpus, and to proceed in accordance with the views 
expressed in this opinion ; and it is so ordered. 



KINLOOH TEL. CO. et al. v. WESTERN ELECTRIC CO. 
(Circuit Court of Appeals, Eighth Circuit February 24, 1902.) 

No. 1,640. 

L Patents— Device not Claimed Abandoned. 

Where a patentée bas made hls claim, he has thereby dlsclalmed and 
abandoned to the public ail other combinations and lmprovements that 
are not mère invasions of the device, combination. or improvement which 
he claims. 

8. Same— Claim Secures Mechanical Equivalents. 

But one who claims and secures a patent for a new machine or com- 
bination thereby necessarily claims and secures a patent for every me- 
chanical équivalent of that machine or combination, because, in the 
light of the patent law, every mechanical équivalent of a device ls the 
same thing as the device itself. 

& Same— Mechanical Equivalents. 

Where form is not the essence of the invention, machines or combina- 
tions which are constructed upon the same principle, which hâve the 
same mode of opération, and which accomplish the same resuit by the 
same or by équivalent mecnanical means, are mechanical équivalents, 
within the meaning of the patent law, although they differ in form or 
in name. 
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4. Same— Mechanicai, Equivalents. 

Shot and wax or other fusible material holding them in perforations in 
the faces of conducting plates until released by the heat of the plates, 
produced by a persistent arc between them, so that they wlll then run 
down between the plates and form a conducting link, are mechanicai 
équivalents of the mass or plug of fusible material described in patent 
No. 438,788, when they are used in a potential discharger for the sa me 
purpose and perforai the same function as that plug. 

(Byllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Charles C. Bulkley, for appellants. 

George P. Barton and De Witt C. Tanner, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
enjoined the défendants, the Kinloch Téléphone Company and Sam- 
uel M. Kenhard, from infringing upon the first claim of letters pat- 
ent No. 438,788, for a potential discharger, issued October 21, 1890, 
to Anthony C. White. (C. C.) 111 Fed. 175. This is the claim: 

"(1) A potential discharglng protector or lightning arrester comprlsing two 
conducting plates placed with parallel surfaces closely adjacent to each other, 
adapted to be connected, respectively, with an electric circuit and the earth, 
and an interposed thin dielectric, one of the said plates having a plug or mass 
of easily fusible conducting material embedded in its approximate surface, 
BUbstantially as hereinbefore described, and for the purposes specifled." 

The device protected by this claim consists of an upper conducting 
plate, preferably of carbon, electrically connected with the line to be 
protected, and provided with a perforation in its lower surface filled 
with a plug of some easily fusible material or alloy, a lower con- 
ducting plate of carbon electrically connected with the earth by wire, 
and a thin dielectric partition, preferably of mica, slotted in the 
middle opposite the fusible plug, and securely fastened between, and 
in contact with, the plates. The purpose of this combination is to 
protect téléphone and other apparatus used in connection with electric 
currents of low intensity from injury by means of currents of elec- 
tricity of high potential which occasionally intrude upon téléphone and 
telegraph wires when they are accidentally crossed with electric cur- 
rents conducting heavy electric and power currents developed under 
high potential, or when, by induction or a stroke of lightning, atmos- 
pheric electricity charges them. The patentée stated the object he 
sought to attain in his spécifications very clearly, in the following 
terms : 

"The object of my présent invention is to provide an Improved form of 
the second élément of this System of protection, namely, the lightning ar- 
rester or potential discharger, which can be applled with equal facility to 
either metallic or earth completed circuits; which shall not in volve the 
normal conductive connection of an earth wire to the circuit; which can 
readily be adjusted to discharge with any given or desired potential; which 
«hall be equally efficient whether the charge coming on the circuit be a 
transient and instantaneous impulse, as in the case of lightning, or a sus- 
tained and protracted impulse, as in the case of a cross with a dynamo cir- 
cuit operated under any electro-motive force exceeding the minimum to 
which the appliance is set and which in the latter event will rapidly and 
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certalnly establlsh a short circuit to earth, tliereby effectlng a discharge 
which is permanently niaintained as long as the charge continues, and pre- 
venting the said charge, irrespect! ve of the perlod of its continuance, from 
causing injury to cable or apparatus." ' 

The combination which White described and claimed accomplishes 
the purpose for which he constructed it. The conducting plates are 
located at such a distance apart : that the air dielectric in the slot of 
the partition prevents the legitimate operating currents of the circuits 
with which the device is connected from leaving those circuits, and" 
they pass on and perform their appropriate work. If, however, a 
transient charge of electricity of dangerously high potential, due 
either to lightning, a momentary dynamo cross, or to any other simi- 
lar accident, intrudes upon the line, this charge passes to the earth by 
means of a disruptive discharge across the dielectric of air between 
the plates. If such a charge persists, the sparks of discharge develop 
into an arc between the plates through which a current passes to the 
earth. This current heats the plates and fuses the material compos- 
ing the plug. As this material" rflelts, it runs down into the slot be- 
tween the plates and forms a conducting link between them. The 
current then follows this link, the arc is extinguished, the fused métal 
cools and forms a solid and permanent conductor between the plates, 
which safely leads the trespassing current to the earth. In this way 
the legitimate operating currents of the protected lines are repelled 
by the thin dielectric, and prévented from short-circuiting to the earth 
through the potential discharger, while both the transient and per- 
sisting charges of dangerous, intensity are led ofï the Une and to the 
eaith by it, without injury to the téléphone or other apparatus con- 
nected with the protected Unes. 

The novelty, utility, and patentability of this combination are con- 
ceded. But the decree of the court below is challenged on the ground 
that the device used by the appellants does not infringe upon the 
patent to White. The appellants' device consists of two plates of 
the same character, electrically connected and used in the same way 
as : the conducting plates of White, a silk dielectric partition between 
them, and two leaden balls or shot secured by wax, one in a perfora- 
tion in the inner surface of the upper plate, and the other in a hole in 
the inner surface of the lower plate. The appellants do not claim to 
escape Uability for infringement on account of the substitution of 
the silk dielectric for the slotted mica partition, because White de- 
scribes and claims a thin dielectric of any suitable material, and his 
slotted partition is only the préférable form of that dielectric. The 
shot secured in the plates by wax discharge the function of White's 
fusible plug. A transient charge. of dangerous intensity produces a 
disruptive discharge through the interstices in the silk partition. 
When this discharge continues, forms an arc, and develops sufficient 
heat, the silk is burned away, the wax is melted, the shot roll down 
together and form à conducting link between the plates, through 
which the dangerous current is led to the earth. The arguments ad- 
vanced'ïn support of the contention that this device of the appellants 
does not infringe upon that of Whïte are (i) that the patentée, by the 
terms bf his claim and spécification, restricted his monopoly to the 
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use of a "plug or mass of easily fusible conducting material" to consti- 
tute the conducting link between the carbon plates, and the défendants 
do not use easily fusible material for that purpose, but leaden balls or 
shot, which cannot be readily fused; and (2) that, when attention is 
given to the parts which really do the work, the device of the appellants 
does not perform its function in substantially the same way as the de- 
vice of White, because the wax, the fusible material of the appellants, 
is not essential to the opération of their combination, but is a mère 
means of assembling and holding the parts of the device in its construc- 
tion, while the fusible material of White is indispensable to the opéra- 
tion of his device. 

It is true that the statute requires the inventor to particularly point 
out and distinctly claim the improvement or discovery which he seeks 
to secure (Rev. St. § 4888), and that when he has made his claims he 
has thereby disclaimed and abandoned to the public ail other combi- 
nations and improvements that are not mère invasions of the device, 
combination, or improvement which he claims. Keystone Bridge Co. 
v. Phcenix Iron Co., 95 U. S. 274, 24 L. Ed. 344; Manufacturing Co. 
v. Sargent, 117 U. S. 373, 378, 6 Sup. Ct. 931, 29 L. Ed. 950; McClain 
v. Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct. 76, 35 L. Ed. 800; 
McBride v. Kingman, 97 Fed. 217, 223, 38 C. C. A. 123, 129-130; 
Building Co. v. Eustis, 65 Fed. 804, 807, 13 C. C. A. 143, 145, 27 U. S. 
App. 693, 709; Stirrat v. Manufacturing Co., 61 Fed. 980, 984, 10 
C. C. A. 216, 220, 27 U. S. App. 13, 47; Adams Electric R. Co. v. 
Lindell R. Co., Jj Fed. 432, 451, 23 C. C. A. 223, 241, 40 U. S. App. 
482, 514. But it is no less true that a copy of the thing described and 
claimed in a patent, either without variation, or with such variations as 
are consistent with its being in substance the same thing, is, for ail the 
purposes of the patent law, the same device or combination as that 
described in the patent. Burr v. Duryee, 1 Wall. 531, 573, 17 L. Ed. 
650. One who claims and secures a patent for a new machine or com- 
bination thereby necessarily claims and secures a patent for every me- 
chanical équivalent for that device or combination, because, within the 
meaning of the patent law, every mechanical équivalent of a device is 
the same thing as the device itself. Moreover, in determining what is 
a mechanical équivalent of a given device, where, as in the case at bar, 
form is not the essence of the invention, forms and names are of little 
significance. The similarities and différences of machines and com- 
binations are to be determined by the offices or functions which they 
perform, by the principles on which they are constructed, and by the 
modes which are used in their opération. A device which is con- 
structed on the same principle, which has the same mode of opération, 
and which accomplishes the same resuit as another by the same or by 
équivalent mechanical means, is the same device, and a claim in a pat- 
ent of one such device claims and secures the other. Machine Co. 
v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935. Mère changes of the 
form of a device or of some of the mechanical éléments of a combina- 
tion secured by a patent will not avoid infringement, where the prin- 
ciple or mode of opération is adopted, unless the form of the machine 
or of the éléments changed is the distinguishing characteristic of the 
invention. National Hollow Brake Beam Co. v. Interchangeable 
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Brake Beam Co., 106 Fed. 693, 711, 45 C. C. A. 544, $62 ; Watch 
Co. v. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 178, 22 U. S. App. 
601, 634; New Departure Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 
64 Fed. 859. 

In the light of thèse principles of law, how can the contention of 
the appellants be sustained? It is conceded that the wire connections, 
the plates of the appellants' combination, and their silk dielectric are 
the mechanical équivalents of the like connections, the plates, and the 
slotted dielectric of the patented device. It is conceded that the ap- 
pellants' combination performs the same function discharged by that 
of the complainant. The only question is whether the means used by 
the appellants to produce the metallic conducting link between the 
plates are the mechanical équivalents of the plug of easily-fusible ma- 
terial adopted by White. The principle on which White's device for 
the production of this conducting link is constructed is to secure the 
material for it in the face of one of the plates until it is released by the 
heat of the plate after an arc has been formed between the plates. The 
device of the appellants is constructed upon the same principle. The 
shot are held in holes in the faces of the plates until the heat produced 
by the arc between them melts the wax and releases the leaden balls. 
The mode of opération whereby White forms the metallic conducting 
link between the plates is that the heat of the plates, resulting from the 
continuai maintenance of an arc between them, melts his fusible ma- 
terial in the upper plate so that it runs down between the plates and 
forms the conducting link. The mode of opération of appellants' de- 
vice is that the heat of the plates, resulting from the continued main- 
tenance of an arc between them, melts the wax which holds the shot 
in their holes, and they run down between the plates and form the 
conducting link. Thus it will be seen that the two devices are con- 
structed upon the same principle that they hâve the same mode of 
opération, that they accomplish the same resuit, and that the means 
whereby they reach it are mère mechanical substitutes for each other. 
When the fact was discovered and illustrated by the fusible plug in 
the carbon plate of White, that material held in the face of a plate until 
the latter was heated by a persistent arc so that it would melt and re- 
lease the plug, prevented the formation of the métal conducting link 
between the plates until, and produced it at, the proper time to dis- 
charge the function of the patented device, a shot or a pièce of in- 
soluble conducting material of any kind held in the face of a plate by 
wax, or any other fusible material, so that it would be prevented from 
making the métal conducting link until the proper time, and would then 
be released and form the link by the melting of the wax or the other 
material, so that the function of the device would be properly dis- 
charged, became the plain mechanical équivalent of White's fusible 
plug, and was, in légal effect, the same thing as that plug, because it 
was an évident mechanical substitute for it, used for the same purpose, 
and accomplishing the same resuit. The resuit is that White's claim 
of his device was, within the meaning of the patent law, a claim of the 
device of the appellants as much as of his own device, and he did not 
surrender or abandon to the public that combination, or any similar 
mechanical équivalent of his invention. 



KINLOCH TEL. CO. V. WESTERN ELECTRIC CO- 657 

An attempt is made to escape from this conclusion under the rule 
that, if the élément substituted for the one withdrawn has been dis- 
covered since the date of the patent, it cannot be said to be its me- 
chanical équivalent. Gould v. Rees, 15 Wall. 187, 193, 21 L. Ed. 39. 
Counsel for the appellants says that the shot and the wax hâve been 
discovered since the patent to White, and hâve been secured by a sub- 
séquent patent to Frank B. Cook, No. 658,976, dated October 2, 1900. 
It is true that such a patent has been issued ; but it is too plain for 
argument or serious considération that there was neither discovery nor 
invention in perceiving or applying to the device of the complainant 
the fact that an insoluble métal secured by wax or other fusible ma- 
terial was the mechanical équivalent of, performed the same function 
and worked the same resuit as, the fusible plug of White, and could be 
effectually used as its substitute. The shot and wax were not, there- 
fore, newly discovered éléments, but constituted a mère mechanical 
substitute for the élément which White described and claimed. 

The second position of counsel for the appellants is that they do not 
infringe, because, when attention is paid to the parts which really do 
the work, their device does not accomplish its resuit in the same way 
as does that of the complainant. Machine Co. v. Murphy, 97 U. S. 
120, 125 24 L. Ed. 935, Cahoon v. Ring, Fed. Cas. No. 2,292, 1 Cliff. 
592. It is contended that in the combination of White the fusible ma- 
terial forms the conducting link between the plates, while in the device 
of the appellants the fusible material (the wax) does nothing at ail, but 
is simply used to hold the shot in place while the machine is construct- 
ed. There is testimony in the record in support of this statement of 
the purpose and use of the wax, but it is not convincing évidence. The 
patent to Cook, in practical accord with the description in which the 
device of the appellants is constructed, shows clearly that the pur- 
pose of the wax was not to hold the leaden balls until the combination 
was made, but to withhold them after its construction so that they 
would not close the circuit until the wax was melted into a liquid by 
means of the heat created by the abnormal discharge of the current 
across the dielectric between the plates, and then to permit them to 
make the conducting link and close the circuit as in the combination 
of White. One witness testifies that in practice he thinks the burning 
away of the silk occurs before the melting of the wax. The court be- 
low reached the conclusion that the testimony of this witness was the 
truth; that the silk dielectric is sometimes burned away at a point 
which would permit the loose balls to corne together, although the heat 
is not sufficient to melt the wax. In view of the évidence to which 
référence has been made, this finding of fact ought not to be disturbed. 
The patent to Cook is of much greater value as évidence of the pur- 
pose and opération of the wax than the testimony of interested wit- 
nesses after this litigation had commenced. We accordingly adhère to 
the view of the court below that the purpose and effect of the wax was 
to hold the conducting material until the heat generated by the arc 
melted the wax and released the shot, so that they would run down 
and form the conducting link between the plates. In this state of the 
case, the only différence in the opération of the two devices to form 
this conducting link is that in the one the fusible material, when it 
113 F.— 42 
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melts, not only releases the material which forms the conducting link, 
but itself becomes that link, while in the other the only function ot the 
fusible material is to hold until it melts, and then to release the shot 
which bècome the conducting link between the plates. This, however, 
is an immaterial différence. It is not of the essence of the invention or 
of its opération. The essence of that part of this invention which re- 
lates to the fusible plug — the mode of opération which distinguish.es 
it from ail other devices — is the holding of a conducting material out 
of the circuit in one of the plates by means of a fusible material until 
an arc heats the plate and melts the fusible material so that it releases 
the conductor, and causes it to form the link between the plates. This 
mode of opération — this distinguishing characteristic of the invention — 
the appellants hâve completely appropriated. Their device holds the 
conducting material out of circuit in the same way that White's does, 
— by a fusible material. It releases it in the same way that White's 
device does, — by the melting of the fusible material. And it forms the 
conducting link between the plates in the same way that the combina- 
tion of White does, — by permitting the conducting material to run 
down between the plates and in contact with them at the appropriate 
time. The two devices were constructed for the same purpose. They 
hâve the same mode of opération, and they accomplish the same resuit 
in the same way, by équivalent mechanical means. The appellants 
cannot escape liability for the appropriation of the entire essence of 
this invention by the slight change they hâve made in a single élément 
of the combination which embodies it. 

This conclusion has not been reached without a careful considération 
of ail that has been said and written concerning the effect of the silk 
dielectric, its partial burning, and its carbonization in the opération 
of the device of the appellants. But inasmuch as the complainant's 
patent clearly covers a potential discharger using a silk dielectric in 
the place of the slotted mica partition, our conclusion is that the dis- 
cussion of the opération and effect of the silk dielectric is not material 
to the détermination of the issue presented in this case, and for that rea- 
son it has been pretermitted. This case stands as it would hâve stood 
if the device described in the patent had contained a silk dielectric in 
the place of the slotted mica partition. The appellants can reap no 
advantage and can escape no liability on account of the peculiarities 
of the opération of the silk which they hâve substituted for the mica 
partition of White. 

The decree below is sustained by the évidence, is warranted by the 
law, is équitable and just, and it is afHrmed. 



KINLOCH TEL. CO. V. WESTERN ELECTRIC CO. 659 

KINLOCH TEL. CO. et al. v. WESTERN ELECTRIC CO. 

(Circuit Court of Appeals, Eightb. Circuit February 17, 1902.) 

No. 1,637. 

1. Patents— Combination of Old Eléments. 

A new combinatlon of old éléments, whereby an old resuit ls attalned 
in a more facile, economical, and efficient way, may be protected by a 
patent 

8. Same — Invention — Immédiate and General Use Evidence op. 

Where the question of novelty is fairly open for considération under 
the law, the fact that a patented device or combination nas displaced 
others which had prevlously been used to perfora its function, and has 
gone into immédiate and gênerai use, is pregnant and persuasive évi- 
dence that it involves invention. 

8. Same — Letters Patent No. 830,067 Valid. 

Letters patent No. 330,067, dated November 10, 1885, to John A. Seely, 
for an lmproveinent in grouping spring jacks and annunclators for mul- 
tiple switchboards, are not void for want of novelty in the device, or of 
invention in its production, and they are infringed by the divislonal 
System of the Kinloch Téléphone Company. 

4. Same— Indépendant Inventions Patentable where Advance in Art 
Gradual. 

Where the advance toward the desideratum is graduai, and several in- 
ventors form différent combinations which accomplish the desired resuit 
with varying degrees of operative success, each is entitled to his own 
combination, so long as it différa from those of his competitors and does 
not include theirs. 

(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

R. S. Taylor, for appellants. 

Frederick P. Fish and George P. Barton, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The circuit court rendered a decree 
in favor of the Western Electric Company, the complainant in that 
court, to the effect that the défendants, the Kinloch Téléphone Com- 
pany and Samuel M. Kennard, had infringed the first three claims 
of letters patent No. 330,067 issued to John A. Seely on November 
10, 1885, for an "improvement in grouping spring jacks and annuncia- 
tors for multiple switchboards," and perpetually enjoined them from 
using the invention described in those claims. The défendants hâve 
appealed from this decree, and they insist that it is erroneous, on the 
usual grounds, that the combination described in the patent was the 
product of mechanical skill, and not the resuit of the exercise of the 
inventive faculty, and that they hâve not used the combination. The 
three claims of the patent involved read in this way: 

"(1) In a multiple switchboard System In which the individual annunclators 
are distributed in groups upon the différent boards, switches for ail the lines 
on each of the boards, and, in addition thereto, sets or groups of switches 
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on the différent boards corresponding to the différent groupa of lndlvidual 
annunciators, each group of annunciators and its corresponding group of 
swltches being placed relatively to each other in the same position on each 
of the boards, whereby the manner of answering the subscribers is made 
uniform upon ail the boards. (2) In a multiple switchboard System, a spring- 
Jack switch on each board for each Une, and additional spring-jack switches, 
one In each line, for the Initial connection, said additional spring-jack 
switches being distributed on the différent boards in uniform groups, and 
the lndlvidual annunciators of the différent Unes arrangea in corresponding 
groups, substantially as and for the purpose specified. (3) In a multiple 
switchboard System, a spring-jack switch on each board for each line, and 
additional spring-jack swltches, one in each line, for the Initial connection, 
said additional spring-jack swltches being distributed on the différent boards 
In uniform groups arrangea In Unes across the boards, and the lndlvidual 
annunciators of the différent Unes arrangea In corresponding groups, sub- 
stantially as and for the purpose specified." 

The improvement of Seely described in thèse claims relates entirely 
to the placing and grouping of switches and annunciators in a multiple 
switchboard System. He describes in his claims two classes of 
switches which in the opération of his combination perform différ- 
ent functions. A switch is any device by which one line may be 
electrically connected with another. The form in common use on 
switchboards in the téléphone, exchanges consists of a socket set in 
the switchboard containing the terminais of the two sides of the sub- 
scribers' circuit, and this is used by means of a plug which contains 
the terminais of the two wires that are attached to it in a cord. The 
insertion of the plug in the socket makes the electrical connection 
between the subfcriber's line and the wires attached to the plug, and 
thèse wires usually lead to another similar plug or to the téléphone 
of the operator. If they lead to another plug, electrical connection 
may be made between the Unes of two subscribers by inserting thèse 
plugs in the respective switches of the subscribers upon the switch- 
board. Thèse sockets set in the switchboard through which the 
subscribers communicate with each other are called "switches" in 
Seely's patent, but they are also called "jacks," "spring-jacks," 
"spring-jack switches," and "line jacks." In this opinion they will 
be termed "line jacks." They are the "switches for ail the lines on 
each of the boards" specified in Seely's first claim. The "groups of 
switches on the différent boards corresponding to the différent groups 
of individual annunciators" will be called answering jacks, to distin- 
guish them from the line jacks, and because their function is to enable 
the operator to answer the calls of the subscribers and to learn their 
wants by plugging into them instead of into the line jacks, and thus 
electrically Connecting her téléphone with the wires of the subscribers 
when their annunciators announce their calls. When Seely made his 
invention the annunciator commonly used was a shutter hinged at 
its lower edge, which dropped and disclosed the subscriber's number 
when he took his téléphone from its hook or otherwise actuated the 
current so as to release the catch which held the shutter in place. 
The multiple switchboard upon which Seely made his improvement 
was the switchboard divided into sections usually by perpendicular 
lines described in the patent to Firman of January 17, 1882. After 
Seely had placed his improvement upon it each section of this board 
contained ail the line jacks of ail the subscribers served by the entire 
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board and the annunciators and answering jacks of about 200 of the 
subscribers. If there were 1,200 to be served by the entire board it 
might consist of six sections, upon each of which a line jack would 
be placed connected with the line of each subscriber, while each sec- 
tion would contain the annunciators and answering jacks of only about 

200 members of the exchange. For instance, the first section might 
contain the annunciators and answering jacks of subscribers numbered 
from 1 to 200, inclusive; the second section those numbered from 

201 to 400 inclusive ; the third section those numbered from 401 to 
600, inclusive. But each section would contain a line jack for every 
subscriber served by the entire board. The annunciators and answer- 
ing jacks are divided between the sections in order to enable a single 
operator to attend to the calls of ail the subscribers whose annuncia- 
tors appear upon a section, and it is impracticable for a single opera- 
tor to serve more than 200 subscribers. In the combination of Seely 
the annunciators on each section of the board are formed into a 
group, and the answering jacks of the subscribers represented by 
thèse annunciators are formed into another group by themselves and 
placed upon the same section. The members of the several groups 
of annunciators, and their corresponding answering jacks, are placed 
in the same relative positions to each other on each section, so that 
the method of finding and plugging into the answering jacks of the 
subscribers is uniform on ail the sections of the board. When a shut- 
ter drops the operator plugs into the answering jack of the subscriber 
who calls, switches her téléphone into the circuit, answers the call, 
learns the number of the subscriber sought, plugs into the line jack 
of the latter upon her section of the board, calls the subscriber 
wanted, and then switches her own téléphone out of the circuit and 
leaves the two subscribers electrically connected, so that they may 
talk with each other. Prior to Seely's invention the line jacks on a 
multiple switchboard performed the function of Seely's answering 
jacks. When a shutter dropped the operator was required to find 
the line jack of the calling subscriber, to plug into that, to answer 
the call, then to find the line jack of the subscriber called, to plug into 
this line jack, to call him, and then by means of a cord with plugs at 
each end to connect the line jack of the caller with that of the called. 
Seely's invention consisted in the combination with the line jacks and 
groups of annunciators on the sections of a multiple switchboard of 
groups of answering jacks in such a way that each group of annun- 
ciators should hâve on the same section with it a group of the an- 
swering jacks of the subscribers represented by the annunciators 
thereon, so that the members of the corresponding groups of an- 
nunciators and answering jacks should be placed in uniform relative 
positions to each other on every section of the board. The essence 
of his invention was the convenient and uniform grouping of the an- 
nunciators and their corresponding answering jacks relatively to each 
other. Some of the obstacles removed and some of the advantages 
derived from this combination were thèse : In the absence of Seely's 
groups of answering jacks, when a shutter dropped and disclosed the 
number of a calling subscriber, the operator was obliged to search 
through ail the line jacks on her section, perhaps 1,200 in number, 
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to find the jack of the subscriber and to plug into that line jack in 
order to answer the call and to learn what was wanted. The desired 
line jack might be at some distance from the annunciator, and time 
and thought would be required to find it and to make the connection 
with it Seely placed the groups of answering jacks near to their 
corresponding groups of annunciators. No group contained more 
than 200 jacks. When a subscriber called, the operator was relieved 
from a seareh for his line jack among a very large number, perhaps 
1,200 sirnilar jacks. She was only required to find and connect with 
his answering jack in order to learn his wants. As the number of 
thèse answering jacks was small, not more than 200, and they were 
uniformly placed and arranged; relatively to their corresponding an- 
nunciators, a little expérience soon enabled her to plug into the right 
answering jack automatically, without noticing the number described 
by the annunciator or thinking of or searching for it. This auto- 
matic and almost involuntary habit of the operators greatly increased 
the accuracy, speed, and efficiency of the service. It is sometimes 
necessary to transfer an operator from the section at which she has 
been employed to another section of the board. The line jacks cor- 
responding to the group of annunciators on one section of a multiple 
board are in a différent place upon the section from those which 
correspond to the group of annunciators on any other section of the 
board. In the absence of Seely's uniformly grouped answering jacks 
an operator would become accustomed to find the line jacks through 
which she must answer on a certain part of her section. When she 
was sent to another section she would be compelled to devest herself 
of the habit of plugging into that part of the section to answer the 
calls, and to learn to answer them through another set of jacks on 
another portion of the section. This condition of things necessarily 
resulted in delay, mistakes, and confusion. But when the groups of 
answering jacks were combined with their corresponding groups of 
annunciators in the way discovered by Seely, an operator who once 
learned the relative positions of the answering jacks and their cor- 
responding annunciators on one section knew their relation upon ail 
the sections, because their relative grouping was uniform throughout, 
and she could serve equally well on any section of the board. It is 
frequently convenient, and sometimes necessary, to change the service 
of a subscriber from one section of a board to another, because the 
subscribers represented on a certain section require more service, 
while those assigned to another require less service, than a single 
operator can render. The only convenient method to make this trans- 
fer without the uniformly grouped answering jacks of Seely was 
by changing the number of the subscriber, and many subscribers 
seriously objected to changes in their numbers, because thèse changes 
involved a change of thought and habit, and because their numbers 
came to hâve value in trade. Seely's groups of answering jacks en- 
abled the téléphone companies to transfer the service of a subscriber 
from one section to another by a simple transfer of his annunciator 
and answering jack without any change in his number, because the 
uniform , relation of the respective members of the corresponding 
groups of annunciators and answering jacks renders numbers upon 
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them unnecessary, and enables the operators to serve the subscribers 
with equal facility in any section to which they are assignée. Seely's 
groups of answering jacks diminished the congestion of lines and the 
matting which resulted from the connection of the line jacks with 
each other for purposes of communication. Without thèse answering 
jacks the line jack of the calling subscriber was first used for answer- 
ing purposes, and was then connected with that of the subscriber 
called by a cord attachée! to a plug at each end. One of thèse plugs 
was inserted in the line jack of the calling subscriber, and the other in 
that of the subscriber called. Every connection made stretched a 
cord across a portion of a section of the board. In busy times thèse 
cords became numerous and matted. When Seely's groups of an- 
swering jacks were placed upon the board it became unnecessary 
to use the line jacks to answer calls, and the electrical connection of 
the caller with the called could be efïected by Connecting the answer- 
ing jack of the former with the line jack of the latter, thus greatly 
relieving the congestion of the cords upon that portion of the section 
covered by the line jacks. Thèse, and perhaps other, benefits con- 
ferred by this invention, commended it to the trade, and it imme- 
diately went into gênerai, perhaps almost universal, use in ail the 
large téléphone exchanges of the country. Its utility is not denied. 
But it is earnestly contended that it was not patentable because any 
mechanic skilled in the art could hâve produced it without the exer- 
cise of any of the genius of the inventor. In support of this conten- 
tion it is argued that letters patent No. 246,481, issued on August 30, 
1881, to Eldred and Durant for improvements in téléphone exchange 
Systems and apparatus, discloses an annunciator, a line jack, and an 
answering jack for each subscriber, while letters patent No. 258,234, 
issued on May 23, 1882, to M. G. Kellogg, shows a board containing 
line jacks and other boards provided with annunciators and their cor- 
responding answering jacks, so that when Seely made his combina- 
tion there was nothing left for him but the grouping of the answering 
jacks, and that there could hâve been no invention in the mère ar- 
ranging of thèse jacks to correspond with the annunciators. A care- 
ful examination and analysis of the devices described in thèse patents 
discloses the fact, however, that neither of them either suggests the 
improvement of Seely or was designed to or capable of removing 
the evils which he sought to remedy. His invention was directed to 
the improvement of the service on a multiple switchboard, to an ef- 
fort to enable one operator to render more speedily and efficiently 
ail the service required by the subscribers intrusted to her care. Nei- 
ther of the patents cited contemplâtes the use of a multiple switch- 
board with the improvements it describes, and neither of them in any 
way suggests that separate but uniform grouping relative to each 
other of corresponding annunciators and answering jacks which con- 
stitues the essence of Seely's invention. The patent to Eldred and 
Durant shows a signal box and two spring jacks at the exchange 
for each subscriber. The operator is provided with a téléphone con- 
nected by two wires with the métal sides of a wedge. The sides of 
this wedge are insulated from each other by a pièce of rubber be- 
tween them. By the insertion of this wedge under a spring jack 
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upon the side of the signal box the téléphone of the operator is 
switched into the circuit, so that she may answer a call or notify a 
subscriber that some one has called hirn. When the wedge is with- 
drawn the circuit is completed through another spring jack, and by 
the insertion of the plugs of a cord circuit under two of thèse spring 
jacks the lines of two subscribers may be electrically connected. It 
is true that this patent shows an annunciator, a spring jack for an- 
swering calls, and a second spring jack for Connecting with other 
subscribers for each of the subscribers to the exchange. But the de- 
vice lacks Seely's uniform grouping, his combination with and im- 
provement on the multiple switchboard, his means of accomplishing 
his purpose, and it is utterly incapable of performing any of the func- 
tions or accomplishing any of the objects of his invention. 

Nor is the contrivance of Kellogg much nearer in function, means, 
or effect to the combination of Seely. It has no multiple switchboard. 
It consists of one board, on which the line jacks of ail the subscribers 
are placed, and two or more other boards, among which the cor- 
responding annunciators are distributed. In practice each annunciator 
board is served by one operator, while the board which contains the 
line jacks is worked by switchmen who connect the line jacks as direct- 
ed by the operators at the annunciator boards. Each operator at an 
annunciator board is provided with a téléphone which she may switch 
into the circuit of a subscriber by pressing the plug attached to it upon 
a Connecting boit near or on his annunciator. Conceding that thèse Con- 
necting bolts are the équivalents of Seely's answering jacks, we hâve 
hère a single switchboard containing the line jacks of ail the lines and 
several switchboards, each one of which is provided with annunciators 
and corresponding answering jacks of a part of the lines. But hère 
is no multiple switchboard, no separate and uniform grouping of cor- 
responding annunciators and answering jacks, but an answering jack 
on each annunciator ; no purpose or effort to concentrate ail the work 
of serving each line in the hands of a single operator, but a successful 
effort to divide it between two or more operators, thereby increasing 
delay, confusion, and chance of mistake. The combination of this pat- 
ent does not teach the way to remove the evils which Seely remedied 
or to reach the desiderata which he sought. The patent describes 
no means which could perform the function of improving the service 
of the multiple switchboard which the combination with that board 
of corresponding annunciators and answering jacks separately but 
uniformly grouped upon each section of the board effected. Our con- 
clusion is that the patents of Eldred and Durant and of Kellogg do not 
anticipate or suggest the combination of Seely. The question recurs, 
did it require any exercise of the inventive faculty to produce his com- 
bination, in view of the state of the art which the multiple switchboard 
of Firman and thèse patents disclose? No one has yet been able to 
formulate a test whereby a line of demarkation between the products 
of the inventor's intuition and the results of the skill of the mechanic 
may be surely drawn in ail cases as they arise. That question is and 
always must be left for détermination by a careful exercise of the judg- 
ment, enlightened by a knowledge of the state of the art and of the 
advance in it which the device in question marks, and guided by the 
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established rules and principles of the law. The two classes of cases 
led by Atlantic Works v. Brady, 107 U. S. 192, 200, 2 Sup. Ct. 225, 27 
L. Ed. 438, and Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L,. Ed. 
1177, hâve been again cited and reviewed for our guidance, and hâve 
been carefully considered in reaching our conclusion. A plausible and 
persuasive argument may be made that this combination falls under 
either class of cases, that it might hâve been and was produced by the 
skill of the trained mechanic or by the intuitive genius of the inventor. 
The patent which describes it, however, raises a presumption in favor 
of its novelty and its patentability. It was a new combination. No 
such separate yet uniform grouping of corresponding annunciators and 
answering jacks with a multiple switchboard had ever been made or 
used before Seely conceived and described it. That combination was 
not a pioneer ; perhaps it was not a great invention. But it discharged 
the functions of the multiple switchboard, its annunciators, and 
switches more speedily and efficiently than they had ever been per- 
formed without it, and a new combination of old éléments by which 
an old resuit is attained in a more facile, economical, and efficient way 
may be protected by a patent. National Hollow Brake-Beam Co. v. 
Interchangeable Brake-Beam Co., 106 Fed. 693, 707, 45 C. C. A. 544, 
557, Seymour v. Osborne, 11 Wall. 516, 542, 20 L. Ed. 33; Gould v. 
Rees. 15 Wall. 187, 189, 21 L. Ed. 39; Thomson v. Bank, 53 Fed. 
25c. 252, 3 C. C. A 518, 520, 10 U. S. App. 500, 509. 

The combination had great utility. It went into immédiate and 
gênerai use. While this fact is insufficient in itself to sustain a patent 
where the machine or combination is clearly without novelty, yet where 
the question of novelty is fairly open under the law, the fact that a 
patented device or combination has displaced others which had previ- 
ously been used to perform its function and has gone into immédiate 
and gênerai use is pregnant and persuasive évidence that it involved 
invention. National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co., 106 Fed. 693, 707, 45 C. C. A. 544, 558; Smith v. 
Vulcanite Co., 93 U. S. 486, 495, 23 L. Ed. 952 ; Loom Co. v. Hig- 
gins, 105 U. S. 580, 591, 26 L. Ed. 11 77; Manufacturing Co. v. 
Adams, 151 U. S. 139, 143, 14 Sup. Ct. 295, 38 L. Ed. 103; Magowan 
v. Packing Co., 141 U. S. 332, 342, 12 Sup. Ct. 71, 35 L. Ed. 781; 
Graphophone Co. v. Leeds (C. C.) 87 Fed. 873 ; Topliff v. Toplift, 145 
U. S. 156, 164, 12 Sup. Ct. 825, 36 L. Ed. 658. It cannot be truthfully 
said that it is so clear that there was no invention in Seely's device 
that the question whether or not it was the product of the inventive 
genius is not open for considération under the law. 

Again, the court below has considered this question in the light of 
the state of the art, and of the conflicting testimony of the witnesses, 
and has decided that Seely's combination was an invention. This 
conclusion is presumptively correct, and ought not to be reversed un- 
less an obvious error has intervened in the application of the law, or 
some serious mistake has been made in the considération of the facts 
by the circuit court. National Hollow Brake-Beam Co. v. Inter- 
changeable Brake-Beam Co., 106 Fed. 693, 716, 45 C. C. A. 544, 
567; Mann v. Bank, 86 Fed. 51, 53, 29 C. C. A. 547, 549, 57 U. S. 
App. 634, 637; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 
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L,. Ed. 664; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 
L. Ed. 764; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 
L. Ed. 649; Warren v. Burt, 58 Fed. ioi, 106, 7 C. C. A. 105, 110, 
12 U. S. App. 591, 600; Plow Co. v. Carson, 72 Fed. 387, 388, 18 
C. C. A. 606, 607, 36 U. S. App. 448, 456; Trust Co. v. McClure, 78 
Fed. 209, 210, 24 C. C. A. 64, 65, 49 U. S. App. 43, 46; Exploration 
Co. v. Adams, 104 Fed. 404, 408, 45 C. C. A. 185, 188. There does 
not appear to hâve been any such error or mistake in the considération 
or décision of this question. Fairly open for debate as the question 
undoubtedly was under the law and the facts, the novelty of the cora- 
bination the cleverness of its conception, its obvious utility, the evils 
it remedied, the advantages it conferred, the presumption accompa- 
nying the patent, and the immédiate gênerai use of the cqntrivance 
furnished ample warrant for the finding that this device was not pro- 
duced without some exercise of the inventive faculty, and thèse con- 
sidérations forbid us to reverse the conclusion. The patent to Seely 
is not void for want of novelty or invention. 

The second objection to this decree is that the combination of the 
défendants does not infringe that of the complainant. The principle 
of the multiple switchboard lies at the foundation of both combina- 
tions. The défendants, instead of placing ail the line jacks of ail 
their subscribers upon the same multiple switchboard, divide their 
subscribers into four equal parts or divisions, called divisions A, B, C, 
and D. They place the line jacks of each division on a separate 
multiple switchboard, consisting of seven sections, but put none of 
the line jacks of the other three divisions upon this switchboard. On 
each of the four switchboards they place annunciators and answer- 
ing jacks for ail their subscribers so grouped on the sections of the 
board that the groups of annunciators hâve corresponding groups of 
answering jacks arranged uniformly relatively to each other on ail the 
sections of ail the boards. Each subscriber is provided with a direc- 
tory which shows the members of each of the four divisions. His 
line has a line jack on one only of the four switchboards, but it has 
annunciators and answering jacks on ail the boards. He is provided 
with four buttons, one for each of the divisions A, B, C, and D. The 
directory shows him to what division each subscriber belongs. When 
he wishes to talk to a member of the A division, he presses his A 
button, and this actuates his annunciator on the A board, and the op- 
erator then proceeds as in Seely's combination to answer through the 
group of answering jacks, to call the subscriber wanted through the 
latter's line jack, and to make the electrical connection between the 
two subscribers. Ail the annunciators and ail the answering jacks of 
ail the lines of the défendants are distributed in corresponding groups 
upon the sections of each of the four boards, so that each group of 
annunciators and its corresponding group of answering jacks occupy 
the same uniform relative position to each other on each section of 
each of the boards. This uniform grouping relative to each other of 
the annunciators and their corresponding answering jacks is, how- 
ever, the principle of Seely's invention. It is the peculiar combina- 
tion of devices which distinguishes his combination from ail other con- 
trivances. Burr v. Duryêe, 1 Wall. 531, 17 L. Ed. 650. This, with 
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ail the efîects which flow from its use, the facile and automatic finding 
by the operator of the right answering jack, the change of operators 
from section to section without loss of efficiency, the practical transfer 
of the service of subscribers from section to section without change in 
their numbers, and the diminution of cords upon, and use of, those 
portions of the boards occupied by the line jacks, the défendants hâve 
unquestionably appropriated. They seek to escape from the decree 
which enjoins them from continuing this infringement upon two 
grounds: They say, in the first place, that the présence of the line 
jacks of ail the subscribers to an exchange on each of the sections of 
the multiple switchboard is an essential élément of Seely's combina- 
tion, and that this élément is not found in their device, because only 
one-fourth of the line jacks of their subscribers appear on any section 
of any board in their System. And in the second place, they insist 
that, while ail the annunciators and their corresponding answering 
jacks, when taken together, are uniformly and relatively grouped as in 
the combination of Seely, yet this is not true of the annunciators of 
the lines of any division and their corresponding answering jacks 
when thèse are considered apart from the annunciators and answering 
jacks of the other divisions. The portion of the claim of Seely upon 
which reliance is placed to support the first objection hère reads : "In 
a multiple switchboard System in which the individual annunciators are 
distributed in groups upon the différent boards, switches for ail the 
lines on each of the boards, and, in addition thereto, sets or groups 
of switches on the différent boards," etc. But the fair interprétation 
of the words "switches for ail the lines on each of the boards" is not 
that ail the line jacks for ail the lines in an exchange must necessarily 
be placed on the same multiple switchboard. "The boards" and "the 
différent boards" in the quotation mean sections of a single switch- 
board, and not différent switchboards, and the true interprétation of 
Seely's call for "switches for ail the lines on each of the boards" is 
that the line jacks of ail the lines served by a single multiple switch- 
board are to be placed in the usual manner on each of the différent 
sections of that board. And this is exactly what the défendants hâve 
done. They hâve, it is true, divided their subscribers into four di- 
visions ; but they hâve, in effect, installed four multiple switchboards, — 
one to serve each division of their customers. The line jacks of the 
A subscribers appear on the A board only. But every line jack served 
by that board appears upon ail the différent boards or sections which 
compose it. This arrangement falls within the plain meaning of 
Seely's claim, and the fact that the défendants operate three other 
multiple switchboards arranged in the same way does not lessen their 
liability for the appropriation. 

Nor can they successfully exempt themselves from their just liability 
for taking the principle and means disclosed in Seely's invention be- 
cause the grouping of the annunciators and answering jacks pertain- 
ing to each of the separate divisions, when thèse are considered by 
themselves, may not be uniform upon the various sections of the 
boards. The essence of Seely's invention is the uniform correspond- 
ent in relative position of ail, and not of a part of the members of 
the groups of annunciators and answering jacks, so that, given the 
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place in a group of answering jacks corresponding to an annunciator 
in one group of annunciators, and every answering jack corresponding 
to an annunciator in the same place in the other groups will be found 
in the same relative position in every corresponding group of answer- 
ing jacks. This uniform correspondent in the relative positions of 
the groups and the members of which they are composed, the défend- 
ants hâve taken and preserved. Their combination involves the prin- 
ciple, uses the means, and, by the opération of that principle and the 
use of those means, performs the function of the improvement patented 
to the complainant. 

The history of this art shows that this is a case in which many men 
hâve contributed, not only the skill of mechanics, but the genius of 
inventors toward reaching the high state of efficiency which it has 
now attained. The advance has not been made in a single leap, but 
step by step. Many inventors hâve formed differing combinations 
which accomplished the desired resuit with varying degrees of success. 
Many of thèse inventions are limited in their character and their opéra- 
tion. The invention described in the patent to Seely was one of them. 
It differs from ail others, and he is entitled to its use and its protec- 
tion. Many other combinations are open to free use by the défend- 
ants, but that of Seely is not. When the advance toward the desidera- 
tum is graduai, and several inventors form différent combinations 
which accomplish the desired resuit with varying degrees of operative 
success, each is entitled to his own combination so long as it differs 
from those of his competitors and does not include theirs. National 
Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 
Fed. 693, 712, 45 C. C. A. 544, 563 ; Railway Co. v. Sayles, 97 U. S. 
554, 556, 24 t,. Ed. 1053; McCormick v. Talcott, 20 How. 402, 405, 
15 L. Ed. 930; Stirrat v. Manufacturing Co., 61 Fed. 980, 981, 10 
C. C. A. 216, 217, 27 U. S. App. 13, 42; Griswold v. Harker, 62 Fed. 
389, 391, 10 C. C. A. 435, 438, 27 U. S. App. 122, 150; Adams Electric 
R. Co. v. Lindell R. Co., yj Fed. 432, 440, 23 C. C. A. 223, 231, 40 
U. S. App. 482, 498. 

The decree below must be affirmed, and it is so ordered. 
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BUEGBT v. ROBINSON. 

(Circuit Court of Appeals, First Circuit January 24, 1902.) 

No. 404. 

Cobpokations— Suit by Receiver to Enforce Personal Liabilitt of Stock- 

HOLDERS — SkT-OfF. 

By well-settled rules, the individual liabillty of a stockholder in a 
Minnesota corporation Is not to the corporation, but to its créditera; 
and hence, in a suit against such stockholder to enforce such liability, 
the défendant cannot set off an indebtedness due from the corporation 
to him. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

John Corcoran and William B. Sullivan (Crosby & Nixon, on the 
briefs), for plaintiff in error. 

Stiles W. Burr (John W. Saxe, on the briefs), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This suit was brought to enforce the 
liability of the défendant below as a stockholder in a corporation organ- 
ized under the laws of Minnesota. The judgment of the circuit court 
was against him, and thereupon he sued out this writ of error. With 
the exception of a single particular, the case involves questions dis- 
posed of by us in Haie v. Hardon, 37 C. C. A. 240, 95 Fed. 747, and 
is determined by it. 

It is not necessary to consider the proposition made by the défendant 
bclow that certain législation of Minnesota, subséquent to his acquir- 
ing the stock in the corporation in question, is inefîectual, because, in- 
dependently of that, the principles asserted in Haie v. Hardon are suffi- 
cient to sustain the judgment, unless the défendant below is entitled to 
an offset as a gênerai creditor of the corporation. He is admittedly 
a gênerai creditor for a larger amount than that claimed from him as 
a stockholder. Nevertheless, in order to lay the foundation of a right 
of set-off, either at law or in equity, the claims pro and con must be 
in the same interest. A trustée, enforcing a claim in behalf of his 
trust, is not subject to set-off of the claims of the debtor of the trust 
against the trustée individually. In the présent case, the plaintiff 
below stands as the représentative of the creditors of the corporation, 
and not of the corporation itself, so that the cross demands are not in 
the same interest within the rules applicable to set-offs. The underly- 
ing principle which applies in this respect has been so many times, and 
so thoroughly and broadly, stated by the suprême court, that it is 
not necessary for us to explain them further. 

The judgment of the circuit court is afErmed, with interest, and the 
costs of appeal are awarded to the défendant in error. 



670 113 FEDERAL REPORTER. 

HAI/B v. CALDEU et aL 

(Circuit Court, D. Bhode Island. February 8, 1902.) 

No. 2,623. 

L Corporations— Suit by Receivbr to Enforce Personal Liabilitt o» 
Stockholdkrs— Set-Off. 

The individual liability of a stoekholder in a corporation created by 
the statute o£ Minnesota is not to the corporation, but to its creditors; 
and hence, in a suit by a spécial reeeiver to enforce such liability 
against a stoekholder, the défendant cannot set of£ an lndebtedness due 
from the corporation to him. 
«. Samb— Défenses— Suit in Anotheb Juhisdiction. 

Gen. St Minn. § 5911, provides for the calllng In by publication of ail 
creditors of a corporation in a suit on behalf of creditors to enforce the 
statutory liability of the stockholders, and ail who become creditors of 
a Minnesota corporation by tneir contract subruit themselves to such 
provision. Hence, in an action by a spécial reeeiver, appointed in such 
a suit, to enforce the assessment made therein against a stoekholder, a 
plea alleging that défendant is a creditor of the corporation, and did 
not receive notice of the suit, nor appear therein to prove his claim, 
where the déclaration allèges that the provision of the statute was 
complied with, ls insuffleient; nor does a plea setting up such fact con- 
stltute ground why a court of another jurisdiction should not entertain 
the action upon the principles of comity. 

At Law. On plaintiff's demurrer to fourth, fifth, and sixth pleas. 

M. H. Boutelle, Robert W. Burbank, and Eben Winthrop Freeman, 
for plaintiff. 
Van Slyck & Mumford, for défendants. 

BROWN, District Judge. The fourth plea is a strict plea of set- 
off, and the demurrer to this plea must be sustained, on the authority 
of the décision of the circuit court of appeals for this circuit in Burget 
v. Robinson, 113 Fed. 669, rendered January 24, 1902. 

I am of the opinion, also, that the fifth plea must be regarded merely 
as a plea in set-off, and that the main défense of the défendants must 
be considered solely upon the sixth plea. The demurrer to the fifth 
plea is therefore sustained, for the same reason applicable to the fourth 
plea. 

By the sixth plea the défendants set up the fact that they were cred- 
itors of the corporation to the amount of about $2,000, with interest ; 
that by reason of this fact they were, at the time of the commencement 
by Rogers of the suit in behalf of himself and ail other creditors of said 
Northwestern Guaranty Loan Company, entitled to be notified of the 
pendency of said suit, and to hâve an opportunity to intervene therein, 
and to hâve the said sums of money due them set ofï against their 
liability as stockholders. They aver that they did not receive notice 
of the pendency of said suit, and did not hâve an opportunity to inter- 
vene therein as aforesaid. They contend that, since the equities aris- 
ing from the dual position of the défendant as creditor and stoekholder 
cannot be adjusted in this suit, the action will not be permitted, and 
rely on Mathez v. Neidig, 72 N. Y. 100. Quoting the opinion of 
Judge Aldrich in Haie v. Hardon, 37 C. C. A. 268, 95 Fed. 775, to 
the effect that "whether a reeeiver shall or shall not maintain an action 
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extraterritorially is not a question of absolute right," the défendants 
contend that the additional facts pleaded by them take the case at bar 
ont of the reason of the décision in Haie v. Hardon, and présent to 
this court grounds which should induce it to deny the exercise of 
principles of comity in favor of the plaintiff in the présent case. 

It should be observed, however, that the déclaration, not demurred 
to in this respect, allèges that in the suit by Rogers, "according to and 
as provided by the lavvs of said state, such proceedings were had in 
said cause that an order was therein entered limiting the time within 
which creditors desiring to participate therein should intervene and 
présent and file complaints' in intervention, and due notice of such or- 
der given to ail parties in interest, ail as provided by the lavvs of said 
state." Section 591 1 of the Minnesota statute, referred to in Haie v. 
Hardon, 37 C. C. A. 243, 257, 271, 272, 95 Fed. 750, 764, 778, 
779, and at other places, provides for notice by publication. The plea 
does not set forth that notice was not given by publication, as provided 
for in the statute, but merely that the défendants did not receive notice 
of the pendency of said suit. The question then arises whether, as 
creditors of the corporation, the défendants submitted themselves to 
the laws of Minnesota, which provided for notice by publication. On 
page 257, 37 C. C. A., and page 764, 95 Fed., in the opinion in Haie v. 
Hardon, it was said : 

"The Minnesota statute (section 5911) provides for calling In ail the cred- 
itors, and the creditors hâve by contract submitted their rights to the opéra- 
tion of such provision of law of the corporate domicile." 

In view of this it would seem that this court, despite arguments to 
the contrary, must apply in this case the rule that thèse creditors, in 
dealing with the corporation, hâve assented to this provision making 
publication due notice to them. Therefore the plea is insufficient to 
meet the allégations of the déclaration. Although it is true that the 
déclaration avers that by reason of the nonresidence of the défendants 
they were not and could not hâve been served with process in said 
suit, and did not enter an appearance therein, I think we are forced to 
assume on this record (the déclaration alleging the fact that the statute 
was complied with) that there was statutory notice by publication. It 
is apparent, however, that the right of which the défendants complain 
that they hâve been deprived through lack of actual notice was merely 
a right as creditors to participate in the distribution of the proceeds 
realized by this receiver. The déclaration avers that creditors filed 
claims and demands in intervention aggregating upward of $2,000,000. 
The right, if any, of thèse creditors, was to add their $2,000 claim to 
the claims for $2,000,000, and in proper proportion share in the pro- 
ceeds of a judgment against them upon their liability as stockholders. 
The contention that they are entitled to offset against their liability 
as stockholders the entire amount of their claim against the corporation 
is untenable. 

As the plaintiff states a cause of action sustainable upon the princi- 
ples of Haie v. Hardon and Burget v. Robinson, and as the défendants' 
sixth plea does not allège any failure on the part of the plaintiff, or of 
those through whom the plaintiff dérives his rights, to observe the 
provisions of the Minnesota statute, and as the plea does not disclose 
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sufficient ground upon which, by the application of the principles of 
comity, we could deny the plaintiff's right to maintain this suit, even 
were the légal questions on this point free from doubt, the demurrer 
to the sixth plea must be sustained. 

Demurrers to fourth, fifth, and sixth pleas sustained. 



GOW et al. v. WILLIAM W. BBATJER S. S. CO. 
(District Court, S. D. New York. January 14, 1902.) 

!» Admiralty — Wronqfdl Arrest of Vessel — Damages. 

Whlle ordinarily tlie arrest of a vessel in a cause of damage by due 
process is an ineonvenience to which the owner is required to subniit, 
without remedy, upon his success in the action, beyond the recovery of 
costs, yet when the libelant proceeds without an honest belief that he 
is using a rightful remedy, and his action is in the nature of a malicious 
prosecution, he should be held to pay any damages sustained by the 
owner through his wrongful act, 

«. Same, 

The charterer of a ship for two voyages, the hlre to be paid by the 
month, on the completion of the vessel's discharge after the second voy- 
age, and before ber actual redelivery, caused her arrest on a libel flled 
against her asserting a claim against the owner. At the time the char- 
terer was concededly indebted to the owner for hire under the charter 
in a sum exceediug that claimed in his Ilbel. Held, that the arrest waa 
made in bad faith, and by an abuse of the process of the court, and 
that the charterer would be held to the payment of hire under the char- 
ter to the time when the vessel was released from such arrest 

& Same — Suit on Charter — Pleadings and Issues. 

A libel by a shipowner against a charterer to recover charter hire 
gives the admiralty court jurisdiction over the entire contract, and it 
will inquire into ail its breaches, and award ail the damages suffered 
thereby, although such breaches were not ail speciflcally alleged in the 
libel, but some occurred after it was filed. A libel to recover charter 
hire for a month in advance, where the charterer redelivered the vessel 
within the month, sufflciently raises the issue as to when such redelivery 
was made. 

4. Shipping — Charter — Cargo Space. 

Evidence held insuffleient to sustaln the claim of a charterer to dam- 
ages because of an alleged warranty or représentation that the cargo 
epace of the ship was greater than it in fact was, no complaint or claim 
on that account having been made at tbe time of loading, nor until after 
the completion of the two voyages for which the ship was chartered. 

5. Same — Commission on Advances bt Charterer. 

A charterer is entitled to the stipulated commissions on advances 
made for the disbursements of the vessel upon entering on the charter, 
although she then had coal In her bunkers of equal or greater value, 
which the charterer was bound to take and pay for, where the advances 
were actually required and made before an adjustment could be made 
of the amount due for coal. 

In Admiralty. Suit to recover charter hire. 

Convers & Kirlin, for libel ants. 

Warren, Warren & O'Beirne, for respondent. 

ADAMS, District Judge. This is an action brought to recover 
$7,493.85, the hire of the steamship Ventnor for the month com- 
mencing June 18, 1901, alleged to be due under a charter party 
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made in the city of New York the i3th day of February, 1901, be- 
tween the parties hereto, respectively owners and charterer, which 
provided for a monthly hire of il, 575, payable in advance, of which 
amount the said sum of $7,493.85 is the équivalent. The hiring 
was for two round trips between "U. S. Atlantic port or ports and 
Europe," and to commence on the day of delivery to the charterer 
at a United States Atlantic port north of Hatteras, which delivery 
was duly made on the i8th day of March, 1901, at 10 o'clock a. m., 
and to continue until redelivery to the owners upon the completion 
of the second trip at a similar port. Payments were duly made 
for the hiring prior to the i8th of June. Ât the time of filing the 
libel — June 26, 1901 — the steamer had begun the second trip, and 
was on her way towards Philadelphia, the port of return delivery. 
The charter party provided : 

"(5) That should the steamer be on her voyage towards the port of return 
delivery at the time a payment of hire becomes due, said payment shall 
be made for sueh a length of time as the owners or other agents and char- 
terers or their agents may agrée as the estimated time neeessary to com- 
plète the voyage, and when the steamer is delivered to owners' agents any 
différence shall be refunded by steamer or paid by charterers, as the case 
may require." 

The parties were unable to reach an agreement under this clause, 
and the action was brought on the theory that another month's 
h ; re became due. Tonnelier v. Smith, 2 Com. Cas. 258. The 
steamer subsequently arrived at Philadelphia, and completed the 
delivery of her inward cargo there in the afternoon of July 4, 1901, 
but was immediately arrested under process issued upon a libel filed 
on the 3d day of July by the charterer in the United States dis- 
trict court for the Eastern district of Pennsylvania, alleging that 
the vessel had failed to comply with the terms of the charter party. 
The eighth clause provided: 

"That the whole reach of the vessel's holds, decks, and usual places of 
loadlng, and accommodation of the ship (not more than she can reasonably 
stow and carry), shall be at the charterers' disposai, reserving only proper 
and sufficient space for ship's offlcers. crew. tackle. apparel, furniture, pro- 
visions, stores, and fuel." 

The charterer claimed damages under the clause to the extent 
of $966.24. The libel also contained another daim against the ship 
for delay at the port of Hamburg owing to sufficient steam not 
being furnished to run the winches, in conformity with the twenty- 
fourth clause of the contract, and asking damage in such respect 
in the sum of $512.40. The vessel remained in custody under the 
seizure until the next day, when she was voluntarily released. Thèse 
same matters set up in the Philadelphia libel are alleged by the 
charterer in its answer in the case at bar, excepting that the dam- 
ages claimed for the ship's failure to furnish cargo space are $971.84, 
instead of $966.24. Additional offsets are also claimed in the an- 
swer for coal remaining in the bunkers of the steamer at the time 
of redelivery, which the owners were to pay for under the contract, 
amounting to $458.20; for sundry disbursements made at the re- 
turn port upon the request of the master of the vessel, amounting 
to $14.55 ! f° r disbursements made on behalf of the vessel at Ham- 
113 F.— 43 
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burg, amounting to $699.92 ; and for an address commission of 
2^2 per cent. The libelants herein admit the coal claim, $458.20, 
the disbursement claim of $14.55, an d tne address commission claim. 
No proof was ofîered by the respondent to sustain the claim of 
$512.40, loss of time at Hamburg, and it has been abandoned. The 
claim of $699.92 for disbursements at Hamburg was paid by the 
libelants there. There is a claim made by the libelants for $18.18 
deducted by the respondent as a commission on advances aileged 
to hâve been made on the first voyage. It was admitted by the 
respondent on the trial that hire was due up to July 4th, and such 
hire has been proved to amount to $4,163.25. There are now, there- 
fore, three matters in controversy, viz. : (1) Whether the hire should 
be computed up to July 4th, when the vessel was free from cargo, 
or to July 5th, when she was released from custody; (2) whether 
the respondent has an offset by reason of not receiving ail the 
cargo space it was entitled to; (3) whether the libelants are en- 
titled to recover the sum of $18.18, deducted by the respondent from 
the hire for the first voyage. 

1. It does not appear that there was any actual notice of a rede- 
livery of the steamer on the 4th of July. Nor were there any steps 
taken by the respondent to indicate an intention on its part to ter- 
minate its relations to the steamer. Doubtless a redelivery would 
hâve been effected by opération of the provisions of the charter party 
when the inward cargo was discharged, and the hiring would hâve 
been in fact then terminated, in the absence of any act by the re- 
spondent to prevent it; but, instead of permitting the owners to ré- 
sume possession, the respondent invoked the process of the court 
to prevent it, and by such means actually detained the vessel 25 
hours beyond the time when the owners would otherwise hâve taken 
her back. At this time the respondent admittedly owed the libel- 
ants $4,163.25, less a déduction of 2^/2 per cent, address commission, 
amounting to $104.08, or $4,059.17. The respondent's claims against 
the steamer or the steamer's owners then were the sums mentioned 
in the Philadelphia libel, $966.24 and $512.40. The only other claims 
which it has at any time pretended to hâve were, respectively, 
$458.20, $14.55, an d $699.92, as hereinbefore described, and the addi- 
tional $5.60 on the cargo space claimed, aggregating, with the libel 
claims, $2,656.91. The respondent, therefore, when it caused process 
to be issued and the vessel arrested, was, according to any possible 
computation, actually in debt to the libelants some $1,402.26. Un- 
der the circumstances it is claimed by the libelants that the hire 
should continue during the 25 hours the vessel was under seizure. 
While the ordinary arrest of a vessel in a cause of damage, se- 
curity for costs having been given by the libelant, is an inconvenience 
to which the owner is required to submit without a remedy, upon 
his success in the action, beyond the costs, yet where the libelant 
proceeds without an honest belief that he is using a rightful rem- 
edy, and his action is in the nature of a malicious prosecution, he 
should be held in any damages suffered by the shipowner through 
his wrongful act. The Walter D. Wallet [1893] Prob. Div. 202; 
The Adolph (D. C.) 5 Fed. 114; Kemp v. Brown (D. C.) 43 Fed. 391 ; 
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The Alex Gibson (D. C.) 44 Fed. 371, 374; The Wasco (D. C.) 53 
Fed. 546. The facts hère conclusively establish that the respondent 
could not hâve proceeded against the steamer in good faith. If ail 
the facts of the transaction known to the respondent had been stated 
in the most favorable manner, it would hâve appeared on the face of 
the libel that nothing was due, and process could not properly hâve 
been issued. The arrest of the steamer was obtained by a suppres- 
sion of the facts, and the proceedings on the part of the respondent 
were mala fide, and an abuse of the process of the court. The re- 
spondent contends, in this connection, that the libelants' claim is not 
properly raised by the pleadings, and is not in issue. I think that a 
libel claim for a month's hire sufficed to raise the question, which has 
been so litigated that the respondent has had ample opportunity to 
présent any défense it wished to make. There does not seem to be 
any dispute about the facts, and, if my views are correct with respect 
to the law, it seems that I should grant the relief. The contract 
is maritime, and, the court "having jurisdiction over the entire con- 
tract, it will proceed to inquire into ail its breaches, and ail the 
damages suffered thereby, however peculiar they may be, and what- 
ever issues they mav involve." Church v. Shelton, 2 Curt. 271, 5 
Fed. Cas. 675 (No. 2714). And see The Electron (D. C.) 48 Fed. 
689, 690 ; The Normannia (D. C.) 62 Fed. 469, 472 ; Boutin v. Rudd, 
27 C. C. A. 526, 82 Fed. 685, 686. I hold, therefore, that there was 
no proper redelivery of the steamer on the 4th of July, but that 
the hire continued to the 5th of July, when the steamer was released 
from custody. The hire to such time amounts to $4,430.12, from 
which should be deducted an address commission of 2^ per cent, 
—$110.75, — leaving a balance of $4,319.37. 

2. The claim of the respondent in this respect is stated in the an- 
swer as follows : 

"Seventh. That at the time of the making of the charter party the said 
steamship Ventnor was in the United Kingdom, and was unknown to the 
respondent, except by name. That the libelants, by their duly-authorized 
agent, warranted and represented to this respondent that the space to be 
occupied by cargo in the said steamship and as shown on her plans in the 
peaks, lazarette, and poop was 16,565 cubic feet ail of which, reserving 
only proper and sufficient space for the ship's offlcers, crew, tackle, apparel, 
furniture, provisions, stores, and fuel, should hâve been at the disposai of 
the charterers; that a proper and sufficient space for thèse purposes would 
be 4,000 cubic feet; that said plans showed the upper forepeak of said 
vessel was of the cargo carrying capacity of 2,023 cubic feet, that the in- 
termediate forepeak and lower forepeak was of the cargo carrying capacity 
of 4,421 cubic feet, that the afterpeak was of the cargo carrying capacity 
of 2,372 cubic feet, and that her poop was of the cargo capacity of 7,349 
cubic feet, — in ail 16,565 cubic feet And relying upon such warranty and 
représentation, and believing the same to be true, entered lnto the charter 
party marked 'Exhibit A,' annexed to the libel herein." 

It was assumed that the terms of the clause 8, covering the conten- 
tion, opened the door for pr.oof as to the quantity of space the char- 
terer was entitled to, exclusive of that which belonged to the ship for 
stores, etc., and full opportunity was given the respondent to prove 
ail the circumstances relating to the matter, including représentations 
orior to the contract ; but nothing was elicited tending to show the 
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représentations claimed. It appeared that the owners' agent in. the 
negotiations gave a card to the respondent's agent on which the esti- 
mated gênerai capacity of the vessel was stated, but it was also 
stated thereon that such particular was "believed correct, but not 
guarantied." It was after the contract was executed that a plan of 
the vessel was sent to the respondent, and it is upon such plan, and 
some plans made by the respondent's agents, that the claims are 
made. There was, therefore, no guaranty or warranty of space, 
and the question is whether the terms of clause 8 were complied with. 
There is testimony on the part of the respondent tending to show 
that it did not get ail the space its agents thought they ought to hâve 
had> and for which they applied to the officers of the steamer ; but 
such testimony is denied in substance by the officers of the steamer, 
who say that no such demands were made upon them, but that, on the 
contrary, the whole control of the loadings of the steamer was under 
the charterer's agents, as provided by clause 9 of the contract, to the 
effect that the captain should be under the orders and direction of 
the charterer as regarded "employment, agency, or other arrange- 
ments," and that the entire capacity of the steamer was at the char- 
terer's disposai, excepting proper réservations for the ship's stores, 
not exceeding about the quantity conceded by the charterer, even 
excluding some latitude which the master could reasonably hâve ex- 
ercised in the matter. Upon considération of the testimony, some of 
which I heard, I do not feel inclined to allow the claim. In the 
midst of the conflict probabilities intervene which are persuasive 
against the respondent. For example, after the loading for the first 
voyage was completed (the claim embraces both voyages) the re- 
spondent made no claim in respect to deprivation of space, but on the 
2ist of March wrote to the master of the steamer, "Your vessel being 
now loaded, please proceed to the port of Hamburg." After the 
loading for the second voyage was completed, similar sailing orders 
were given containing the expression, "Your vessel being loaded." 
There was no protest to the owners on either occasion, nor anything 
to indicate positive dissatisfaction at such times, and there is ground 
for reasonable belief that the whole claim is a resuscitation for the 
purposes of a légal dispute of some controversies between the officers 
of the steamer and the respondent's loading agents, which, if of 
serious existence, were abandoned. I therefore disallow it. 

3. The claim of the libelants for $18.18 alleged to hâve been im- 
properly deducted from the hire by thé respondent, I do not allow. 
It was not made a subject of contention by the pleadings, and, in 
any event, is not sufficiently established. It arose out of charges 
made for advances to the steamer on her first entry to the port of 
Philadelphia. The testimony shows that the advances were actually 
made by the charterer for the steamer's disbursements, but it is 
contended that the ship then had coal in her bunkers, which the char- 
terer was bound to pay for when the ship arrived, and that it was 
therefore in funds to pay the claim out of the owners' money. There 
is some plausibility in the claim, but the difficulty is that the dis- 
bursements seem to hâve been made before any adjustment could be 
made of the amount due for the coal. The money was paid out by 
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the charterer before it was under any obligation to pay for the coal, 
and, I think, became a proper subject for a commission charge. 

Decree for the libelants for the sum of $3,846.62, with interest and 
costs. 



NEWBURYPORT WATEB CO. v. OITT OF NEWBURYPORT. 

(Circuit Court, D. Massachusetts. March 5, 1902.) 

No. 924. 

i. CONSTITDTIONAl. LAW— OBLIGATION OF CONTRACTS. 

St. Mass. 1893, c. 471, authorized a city to bulld its own waterworks, 
after submission to a vote of the people, notwithstanding the previous 
grant of a franchise to plaintiff. After a vote of the city to supply 
itself with water without buying the works of plaintiff, St. Mass. 1894, 
c. 474, was passed, obliging the city to purchase plaintiff's waterworks 
before proceeding to supply itself with water, if plaintiff within a cer- 
tain time notifled the mayor of the city of its désire to sell. Held, that 
such latter act is not a violation of Const. U. S. art 1, § 10, prohibiting 
an act impairing the obligation of contracts, because of the contraet for 
water existing between the plaintiff and the city, as it simply gave 
plaintiff tht option of selling its property on the terms mentioned. 

a. Same. 

Evidence that the commissioners, in valuing plaintiff's property under 
the act of 1894, did not in fact value the water contraet which plaintiff 
had with défendant, could not aiïect the terms of the act, so as to 
render it unconstitutional. 

In Equity For former opinions, see 85 Fed. 723, and 103 Fed. 
584. 

Robert M. Morse and Lauriston L. Scaife, for complainant. 
Albert E. Pillsbury and Horace I. Bartlett, for défendant. 

Before COLT, Circuit Judge, and BROWN, District Judge. 

PER CURIAM. It has been decided by this court, upon full 
and careful considération, that there was no taking of the complain- 
ant's property under the acts of 1893 and 1894; that the deed of the 
complainant's property was voluntary, and not compulsory; and 
that consequently the complainant had not been deprived of its prop- 
erty without due process of law, in violation of the fourteenth amend- 
ment to the constitution of the United States. The complainant now 
maintains that the act of 1894 was in violation of section 10 of article 1 
of the constitution, which provides that "no state shall pass any law im- 
pairing the obligation of contracts." The complainant raises this 
question by asking the court to admit the testimony of the commission- 
ers appointed to value the complainant's property under the act of 
1894, to the effect that they did not in fact value the water contraet en- 
tered into between the complainant and défendant. The act of 1893 
authorizes municipal compétition, which the législature had a légal 
right to authorize. The act of 1894 forbids municipal compétition, 
provided the complainant chose to deed its property to the défend- 
ant on the terms specified. This act did not impair any contraet 
which had been entered into between the complainant and défend- 
ant. It simply gave the complainant the option, if it chose, to sell 
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its property to the défendant on the tenus mentioned. The com- 
plainant, if it so desired, could hâve retained its property and its 
contract with the défendant; but it did not do so, and voluntarily 
deeded its property to the défendant. If it lost any right to any 
contract by this action, it was because it deemed it wise to take 
advantage of the provisions of the act of 1894, which obliged the 
défendant to buy the waterworks, if the complainant so desired, 
before it should undertake to build waterworks of its own. Assum- 
ing that this testimony could properly be offered at this stage of the 
case (a question which we do not find it necessary to pass upon), 
and that the complainant could show that the commissioners did 
not in fact value the water contract in estimating the value of the 
complainant's property, we are of the opinion that this testimony 
would not be material, and that it would be entirely ineffectuai. It 
does not tend to prove that the act of 1894 was in violation of the 
contract clause of the constitution, because what was done or omit- 
ted by commissioners appointed under the act could not affect the 
terms of the législative act itself, or make the act unconstitutional. 
Furthermore, after a full hearing upon the question of duress, this 
court has already decided that ail the proceedings which took place 
under the act of 1894 were entered into voluntarily by the com- 
plainant in order to avoid great disaster arising from municipal com- 
pétition. 

Our conclusion upon this point is conclusive against the admission 
of the testimony, offered by the plaintiff, that the commissioners did 
not value the water contract. The motion to enter the final decree 
dismissing the bill is granted. 



DAVIS v. MILLS et ai 

(Circuit Court, D. Connectlcut February 20, 1902.) 

No. 457. 

Corporations — Trustées— Failuhk to File Report— Action — Limitations. 
Where an action was commence^ In Connectlcut In 1897 against the 
trustées of a Montana corporation to recover of them lndivldually 
debts owing by the corporation in 1893, because of tbe failure of such 
trustées to file the report which they were required by statute to fila 
in that year, the action was barred elther under Code Civ. Proc. Mont 
§ 515, provlding that an action upon a statute for a penalty or for- 
feiture given to an indlvidual must be brought withln two years, or 
Gen. St. Conn. § 1379, provlding that no suit for any forfelture upon 
any pénal statute shall be brought after one year from the commission 
of the offensa 

John A. Shelton and William A. Wright, for plaintiff. 
Gross, Hyde & Shipman, for défendants. 

TOWNSEND, District Judge. Demurrer to complaint in action 
at law. This case has already been considered on motion for leave 
to amend (83 Fed. 982), and on demurrer to plea to jurisdiction 
(99 Fed. 39). The présent demurrer is on the ground that the cause 
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of action îs barred by the statutes of limitations both of Montana 
and Connecticut. The défendants contend as follows : 

"First, that the statute of the state of Montana under wbteh this action 
is brought is pénal, In so faf as the application of the statute of limitations 
ls concerned; second, that the statute of limitations of the state of Mon- 
tana must govern the décision of this court; and, third, that, whether the 
statute of the state of Montana or the statute of the state of Connecticut 
is applied, the court must hold that the plaintiff's cause of action ls barred." 

The question of the character of the Montana statute was ex- 
haustively discussed on a former hearing, and was fully considered 
in the opinion. The conclusion was there reached that the statute 
was not a pénal one in the sensé that it could not be enforced in a 
foreign jurisdiction. 99 Fed. 39, The statute of Montana (Code 
Civ. Proc. § 515) reads as follows: 

"Sec. 515. Within two years. (1) An action upon a statute for a penalty 
or forfeiture when the action ls given to the individual, or to an lndividùal 
and the state, except when the statute imposing lt prescrlbes a différent 
limitation." 

The Connecticut gênerai statute as to penalties is as follows: 

"Sec. 1379. No suit for any forfeiture upon any pénal statute shall be 
brought but within one year next after the commission of the offense." 

That the statutory liability in this case cornes within the terms 
of the Montana statute has been decided in the highest court of that 
state (Gans v. Switzer, 9 Mont. 408, 413, 24 Pac. 18; Elkhorn Trad- 
ing Co. v. Tacoma Min. Co., 16 Mont. 322, 40 Pac. 606; Bank v. 
Johnson, 45 Pac. 662, 33 L. R. A. 552, 56 Am. St. Rep. 591 ; Wethey 
v. Kemper, 17 Mont. 491, 43 Pac. 716), and the construction of the 
Montana statute is binding upon this court. Plaintif! claims strongly 
that the Connecticut statute of limitations, and not that of Montana, 
must be applied. If the liability cornes within the terms of the Mon- 
tana statute, it would seem that it also cornes within that of the 
Connecticut statute. The words "penalty or forfeiture" in the Mon- 
tana statute are substantially équivalent to the words "forfeiture 
upon any pénal statute" in the Connecticut statute. If the Con- 
necticut statute above quoted is not applicable, it is not clear that any 
statute of that state would bar this action, and the liability of défend- 
ants might thus be continued indefinitely. While there is no décision 
of the highest court in Connecticut precisely bearing upon the ques- 
tion arising hère, Mitchell v. Hotchkiss, 48 Conn. 18, 40 Am. Rep. 
146, concerns a somewhat similar state of facts. The Connecticut 
statute provided that if the président and secretary of a corporation 
should intentionally neglect or refuse to file annually certificates 
showing the condition of the corporation with the town clerk, those 
officers should be liable for ail the debts of the corporation con- 
tracted during the period of such neglect. The question raised was 
whether the cause of action survived the death of the officer who hao. 
become liable under this statute. The court held that the statute 
did not create any contract relation or duty between the creditors 
of the corporation and its président; that there was no privity be- 
tween the président and the plaintifr, and that the former had owed 
the latter "no private duty from which a promise might be implied" ; 
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that the duty to be performed was a public duty, required by public 
policy for the gênerai welfare; and that the willful neglect of the 
prescribed duty was a public wrong, invoking the penalty of the 
statute, — and cites various authorities to the same effect. A com- 
parison of Mitchell v. Hotchkiss, supra, with Phimb v. Griffin, 74 
Conn. 132, 50 Atl. I, very recently decided in the suprême court of 
Connecticut, confirms this view. A statute of Connecticut provides 
that "any person who cuts trees or timber on the land of another 
without a license, shall pay to the party injured two dollars for 
every tree, or one for any timber." It was claimed that this was a 
forfeiture, and that suit must be brought within one year. The court 
holds that a statute which merely gives to the party injured increased 
damages, is not a pénal statute. In Mitchell v. Hotchkiss the court 
held that the statute making officers of corporations liable for failure 
to file reports cornes clearly within the définition of a pénal one, 
and that the action did not survive against the executor. If neces- 
sary for the décision of this case, it should be held, following the inti- 
mation in Hobbs v. Bank, 37 C. C. A. 513, 96 Fed. 396, Id., 41 C. C. 
A. 205, 101 Fed. 75, and the décision in Brunswick Terminal Co. v. 
National Bank of Baltimore, 40 C. C. A. 22, 99 Fed. 635, 48 L. R. A. 
625, that the Montana statute of limitations controls the opération 
of the statute governing the penalty in other states as well as in 
Montana; and, if this be not so, it should be held that the action 
is for a penalty and should be brought within one year under the Con- 
necticut statute. 
The demurrer is sustained. 



W. H. BEARD DREDGING CO. V. HUGHES et al. 

(District Court, S. D. New York. January 27, 1902.) 

t BHirpiN» — Damages for Breach of Charteb — Sale of Vessel beforh 
Expiration of Term. 

Where a dredge and three scows, to be used In connection therewith, 
were chartered for a minimum term of three months, but were re- 
turned and the dredge was sold by the owner befcre the expiration of 
the term, the charterer is not chargeable with the hire of either vessel 
as damages for breach of charter after the date of such sale. 
Z Same— Injdrt to Chartered Vessel — Liability. 

A charterer is liable for an injury to the chartered vessel through the 
négligence of a company which he hired to tow the same. 
8. Same— Négligence. 

There can be no recovery from a charterer for injuries to the vessel, 
without prcof of négligence. 

In Admiralty. Action to recover charter hire and damages. 

Addoms, Hinman & Smith, for libelant. 
Robinson, Biddle & Ward, for respondents. 

ADAMS, District Judge. This is an action brought to recover 
some unpaid hire and damages for a breach of a charter of the libel- 
ant's dredge Samson and three scows, known as Nos. r, 2, and 3; 
also for damages alleged to hâve been caused to two of the scows 
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by the négligent manner in which they were used. The charter was 
a verbal one, confirmée! by a letter dated March 9, 1901, as follows : 
"Mess. Hughes Bros. & Bangs, 1 Madison Av., N. Y.— Gentlemen: We 
herewith confirm the verbal agreement made on the 8th lnst with your 
Mr. Morrison, which was as follows: We agrée to furnish the combinatlon 
dredge Samson, with crew of eight men and equipment, for dredging at New 
Haven, Conn., also three scows, No. IX, 572 yards, No. 2X, 643 yards, and 
No. 3X, 644 yards, U. S. Govt. measurement, at one hundred and flfty 
($150.00) per day; time to begin when the plant commences work at New 
Haven; minimum time to be three months. You are to tow the plant from 
New York, and to return it to New York when the work is finished, and to 
furnish coal and water to the dredge at your expense. Loss of time caused 
by breakdown of dredge in excess of thirty minutes to be charged against 
the plant at the rate of twelve ($12.00) dollars per hour. Payments to be 
made on the 15th of each month for work of the preceding month. The 
dredge is to be rigged with a dipper. Sliould you wish to equip her with 
a clamshell bucket, it can be shipped on at any time. Sundays and holidays 
are not to be included in working time. 

"Yours, truly, The W. H. Beard Dredging Co., 

"By William Beard, Près." 

The vessels were delivered to the respondents, under the contract, 
on the x8th day of March, and were returned to the libelant on the 
3d day of May. The respondents admit a breach of the contract, and 
liability on their part for hire from May 3d to May i6th, at which 
time the dredge was sold by the libelant. A question arises whether 
the sale of the dredge relieved the respondents from subséquent lia- 
bility under the contract. The further claim for damages to the ves- 
sels is in conséquence of injuries received by them while in posses- 
sion of the respondents, the theory of the libelant being that a fail- 
ure to return them uninjured imposed liability upon the respondents. 
The injury claim is resisted by the respondents on the ground that 
there was no proof of négligence as to one of the scows, and that the 
other was injured by an independent contractor. 

With respect to the hire, it seems that after the return of the ves- 
sels the plant was kept in reasonable readiness for service until the 
dredge was sold, and after that the scows were kept so, and efforts 
made to obtain employment for them, with little success, up to the 
time of the expiration of the contract. But I do not see how there can 
be any recovery for damages, in the nature of hire, after the dredge 
was sold. The plant was thereby dismembered, and, for aught that 
appears, the sale may hâve been a profitable one to the libelant, 
which it was enabled to take advantage of by having obtained pos- 
session of the vessels through the respondents' breach of contract. 
The libelant will be allowed hire up to the i6th of May, crédit being 
given for payments made in March and April. 

There can, I think, be little doubt as to the liability of the respond- 
ents for any injuries to the scows through négligent handling, wheth- 
er caused by the respondents directly, or by a towing company em- 
ployed by them, which is called an "independent contractor." Smith 
v. Bouker, 1 C. C. A. 481, 49 Fed. 954; Hastorf v. Moore (D. C.) 92 
Fed. 398. Scow No. 3 was negligently towed on a rock while in 
the respondents' service, and they must respond for the damages 
caused thereby. With respect, however, to scow No. 2, though there 
is testimony tending to show that she was returned to the owner 
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in a damaged condition, there is no évidence from which it can be 
determined in what manner the injury was received. This contract 
amounts to a simple bailment for hire, and, without proof of négli- 
gence on the part of the hirers or charterers, there can be no re- 
covery against them. Clark v. U. S., 95 U. S. 539, 542, 24 L,. Ed. 
518; Association v. Moore (Jan. 13, 1902) 184 U. S. 10, 11, 22 Sup. 
Ct. 240, 46 L,. Ed. t — . 

Decree for the libelant, with an order of référence. 



THE PENCOYD. 
(District Court, D. New Jersey. January 29, 1902.) 

TUGS AND TOW — LlABILITY OF TUG FOR LûSS OF TOW— IMPROPER COUPLING. 

Evidence considered, and held tnsufflcient to sustaln the allégation 
of the libel that the sinking of a barge while being towed with others 
was due to the fault of the tug la improperly coupling the barges to 
each other. 

In Admiralty. Action against tug for loss of tow. 

Linsly Rowe and James J. Macklin, for libelant. 
James Armstrong, for claimant. 

KIRKPATRICK, District Judge. This libel is filed by Albert J. 
Cook, as the owner of the barge Swenson, which sank in the East 
river in February, 1899, owing, as is alleged, to the négligence of the 
steam tug Pencoyd. The libel sets out that the barge Swenson, 
laden with a cargo of coal, was, with nve other boats, taken in tow 
by the Pencoyd, to be transported from Port Liberty, N. J., to foot 
of Stanton street, East river, New York ; that the tow was made up 
under the direction of the master of the Pencoyd, and in such manner 
as to cause the captain of the Swenson to objeçt thereto; that, in 
conséquence of the improper coupling of the tow, the barge Swenson 
sustained injuries which caused her to sink and become a total loss. 

It appears from the testimony in the case that both the North and 
East rivers were at the time of the accident full of heavy floating ice, 
and it is suggested in the libel that the method of coupling the tow 
caused the sterns of the Swenson and Philadelphia & Reading Barge 
No. 5, which was abreast of her, and upon her port side, to be drawn 
together, so that the ice accumulated between the boats, and caused 
the injury compJained of. While it is apparent that the drawing to- 
gether of the sterns of the Swenson and Philadelphia & Reading 
Barge No. 5 would hâve had the efïect to prevent the ice from pass- 
ing between them, and, by becoming tightly packed in the space, 
thereby hâve had a tendency to eut through the boats, and in that 
way caused her to spring a leak, yet there is not a scintilla of évidence 
that the sinking of the barge was due to that cause. On the con- 
trary, the testimony of libelant's witnesses tends to show that the 
injury which the barge sustained was due to a bumping by the boat 
astern of her in thé tow, which bumping was the resuit of improper 
coupling. The allégation of libelant is that the starboard bow of 
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the hindmost boat was attachée! to the starboard side of the Swenson, 
and that her port bow was attached to the port side of Philadelphia 
& Reading Barge No. 5, and that, in conséquence, as the tow veered 
from a straight line, the McLain (the boat astern of the Swenson) 
would bump into the stern of one of the boats ahead of her, at one 
time the Swenson, and then Philadelphia & Reading Barge No. 5, 
until fïnally she struck the Swenson such a crushing blow in the 
stern that she sprang a leak and in 15 minutes sank by the head. 
The testimony upon which libelant relies is that of Cook, the owner 
of the Swenson, who tells the story as above, Lyttle, the captain of 
the Swenson, and Brundage, the captain of the McLain. But the 
testimony of Cook is impeached by the story which he told to 
Bloomsbury immediately after the sinking of his boat, when he made 
no mention of any bumping, but supposed the accident was due to 
the ice. Brundage's évidence is contradictory of itself and inconsist- 
ent with his letter written soon after the occurrence. The captain 
of the Philadelphia & Reading Barge No. 5 testified that, although 
he was on the deck of his barge from the time the tow left Port 
Liberty until after the accident, he was not aware of any bumping 
of his boat, as alleged by Cook, the libelant ; and the fact that the 
Philadelphia & Reading Barge No. 5 did not show any signs of injury 
upon an examination made soon afterwards would seem to cor- 
roborate his statement. It also appears that an inspection of the 
McLain failed to discover that the McLain had sustained any dam- 
age from the alleged bumping, and it does not appear that any claim 
therefor has ever been made. It is, of course, immaterial whether 
the tow was properly coupled or not, unless it be shown that the 
damage to the Swenson resulted from improper coupling, which is 
the négligence complained of. 

The évidence fails to show to the satisfaction of the court that the 
sinking of the Swenson was due to the négligence of the claimant. 
The burden of proof being on the libelant, his libel tnust be dis- 
missed. 



UNITED STATES v. GREENE et al. 
(District Court, S. D. Georgia, B. D. February 17, 1902.) 

1. CONSFIBACY— INDICTMENT— Pl.EA IN ABATEMENT— NATURE OF Pl,EA. 

A plea in abatement to annul an indictment of a grand jury, being 
dilatory, and not favored by the courts, must conform with strict ex- 
actness to the requirements as to form, and contain ail essential aver- 
ments, pleaded with accuracy. 
8. Samb— Irreguiarity in Deawikg Grand Jury— Jtjdtcial Notice. 

The court, in considering a plea in abatement to an indictment for 
an omission of the clerk In drawing the grand jury, will take judicial 
notice of its record relative to the duty which it is claimed the clerk 
failed to perform. 

t SAME— SUFFICIENCY OF PLEA— PERFORMANCE OF CLERK's DlTTY ET DEPUTY. 

A plea in abatement to an indictment averrlng that the clerk did not 
place the names of the grand jurors in the box, but that they were 
placed therein by the jury commissioner and a deputy clerk, without 
mentioning the deputy's name, or that his action was not done in the 
clerk's présence, nor alleging that the deputy and commissioner were 
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of tJie same polltlcal faith, that either was moved by fmproper motives, 
or that incompétent or partial Jurors were selected, 1s Insufficlent 

4. Same— Manner op Placino Jurohs in Box. 

Where Jurors were lawfully cbosen by jury conimissioners of oppos- 
lng political faiths, it is of no moment that their names were placed 
in the jury box by the handfuls, instead of alternately by the clerk 
and by the commlssioner. 

5. Same— Custopy of Jury Box. 

An indietment will not be quashed on the ground that the Jury box 
was not kept continuously in the clerk's custody, but was delivered 
by him to strangers, thus glving an opportunity to tamper wlth the 
jury box, where lt has been the practlce, when necessary at the officiai 
résidence of the Judge to draw a jury for another division of the dis- 
trict, to issue a suitable order to the clerk to transmit the jury boxes 
by a rellable express company, and that was done in the instance re- 
ferred to in the plea. 

8. Same— Public Drawing— Judtciàï, Notice. 

The court will take judicial notice that a grand Jury was publicly 
drawn In the présence of the officiais required to be présent. 
7. Same— Venire Facias— Issuance. 

An indietment will not be quashed on the ground that no venire 
facias was issued by the clerk, nor flled in the clerk's office for the 
Eastern division of the Southern district of Georgia, until after the per- 
sons whose names were drawn had been summoned, where it is not denied 
that a venire facias was issued by a deputy clerk of the court having 
his résidence in the Western division. 
& Same— Instructions to Jurors. 

A plea in abatement to an indietment that Instructions were given 
by "those in authority" that the offleers serving a grand jury sommons 
should keep secret the names of persons drawn, and enjoin on those 
summoned the necessity of keeping secret that they had been sum- 
moned to serve as a grand jury, is Insufficient, where it is not alleged 
who "those in authority were," and no such instructions were issued 
by the court 

9. Same— Numbkr of Names in Boxes. 

Where the district court jury box and the circuit court box at the 
time of the drawing of a grand jury contain exceeding 300 names, 
and the court directs the Jury drawn from the "jury boxes," the indiet- 
ment cannot be quashed on the ground that the jury box from whlch 
the jury were drawn contained less than 300 names, for, though the 
particular jury was drawn from one of the boxes, ail of the names in 
both boxes may be regarded as the jury body from which the grand 
jury were selected. 

10. Same— Drawing prom Particular Counties. 

Under Rev. St. § 802, requiring that jurors shall be returned from 
such parts of the district as the court shall direct so as to be most 
favorable to an impartial trial, the fact that the court directs that 
grand Jurors be drawn from particular counties does not disquallfy 
other Jurors from other counties, whose names are in the jury box. 

H. Same— Impartiality op Jurors. 

An indietment for conspiracy to defraud the government of money 
appropriated for harbor improvements will not be quashed on the 
ground that grand jurors from counties where the improvements were 
located, and who were peculiarly qualifled to act because of familiarity 
wlth such improvements, were excluded from the jury box, where such 
alleged conspiracy was notorious in such counties, and the court was 
endeavoring to secure an impartial jury. 

12. Same— Waiver op Plea. 

Défendants under indietment for conspiracy to defraud the govern- 
ment waive thelr right to plead in abatement to the indietment for 
alleged irregularity in the drawing of the grand jury where they, by 
unnecessarily resisting the processes of the court, and resorting to dila- 
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tory proceedlngs In another state to prevent belng brought before the 
court, hâve delayed the trial for more than two years before appearing 
to présent thelr plea. 

18. Samb— Advicb op Oounsel. 

In such case It 1s of no avall to the défendants that they were ad- 
vised by their counsel that they could not be removed to Georgia for 
trial, and were under bond to the courts in New York for appearanee 
In proceedings Instituted by them to prevent their removal. 

Indictment for Conspiracy. 

The parties arraigned before the court are under indictment wlth Michael 
A. Connolly and Oberlin M. Carter for the offense of an alleged conspiracy 
to defraud the United States of America of large sums of money appro- 
priated by congress for certain river and harbor improvements within tha 
Southern district of Georgia. It will suffice at présent to state in gênerai 
terms that it is alleged that Oberlin M. Carter was a captain in the engineer 
corps of the United States army; that ne was in charge of the improve- 
ments; that it was contemplated by the alleged conspira tors that compéti- 
tion in bidding for contracts for this government work would be eut o£f, 
and that the alleged co-conspirators, or sorae person or corporation acting 
for them, would be the only bidders for such work; that this was done se- 
cretly for the benefit of the parties indicted; that the contracts would be let 
at high and exorbitant cost; that Carter should, with fraudulent intent, so 
draft the spécifications for constructing jetty works and training walls as 
to provide that, in his option, ne might require large quantities of material 
known as the "log and brush mattress" to be paid for by the square yard 
at a cost comparatively very great, but which also enabled him to permit 
the contracter to place in the works the same number of square yards of 
another specified design of brush mattress, of much less value, at a much 
cheaper cost to the contractors, but at the same cost to the United States; 
that the spécifications were so devised and drafted that ail persons not 
parties to the said scheme to defraud would be kept in ignorance of this 
option on the part of the engineer until the bids were in; that other bidders 
wero compelled to put in bids based on the design of mattress of the most 
ezpensive and costly construction, while the alleged conspirators would be 
advised beforehand that if they, or some one of them, were successful 
bidders, Carter would require to be put In the works mattresses of the 
cheapest design; that thèse alleged conspirators were thus enabled to be 
successful bidders for ail of this work at the lowest cost to the contracter 
and the very highest cost to the United States; that, if there were other 
successful bidders, Carter, the engineer officer, would require from them 
the utmost exactitude in the performance of the most expensive contract, 
but, while passing on the work of the alleged co-conspirators, he would 
deal most liberally with them; that he would so order and inspect the 
contracts of his co-conspirators as to insure to them the maximum profit 
at the least cost and for work and material of inferior value to the govern- 
ment. It is further alleged that this fraudulent scheme was furthered by 
rejecting on technical grounds other bids, and by enabling the co-conspir- 
ators to meet unanticipated compétition by second bids on guaranties known 
to be forgeries; by the fraudulent approval by Carter for payment to the 
alleged co-conspirators of accounts thus fraudulently made, and as disburs- 
Ing officer by fraudulently paying to them, or to some pers n or corpora- 
tion for them, the amount alleged to be due on such contracts so fraudu- 
lently entered into and performed. This being done, it is alleged that the 
conspirators would divide between them and appropriate to their own use 
eaid moneys so fraudulently obtained. It is further charged in the indict- 
ment that as the resuit of this alleged conspiracy, and by means of a num- 
ber of overt acts, to wit, the présentation for payment of such fraudulent 
accounts set out therein, the alleged conspirators hâve defrauded the gov> 
ernment in the amount of $700,000. 

On arraignment the following défendants, Benjamin D. Greene, John P. 
Gaynor, William T. Gaynor, and Edward H. Gaynor, presented and flled a 
plea in abatement This document consists of nine grounds, constituting one 
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plea or nine pleas, accordlngly as they may be construed. The first ground 
is that the indictment was found by a body of men purp srting to be a grand 
jury, but which had no légal existence, for the reason that the names of 
persons placed In the jury box from which the said alleged grand jury 
was taken were not placed therein by H. H. Klng, the clerk of this court, 
and the jury commisskiner, nor put in at ail alternately as required by 
law, but that, the said H. H. King, clerk as aforesaid, being accessible, 
and in no wise disabled or disqualifled, the said names were placed in said 
box by the said jury commissioner and a deputy clerk by the handfuls 
or bunches, contrary to the statute laws of the United States of America, 
which required that the clerk should be one of the persons to place the 
names in the jury box, and that they should be placed therein alternately 
by the said clerk and the said commissioner; and which tended to the 
injury and préjudice of thèse défendants, and of each of them, in that 
they are entitled by the law of the land to hâve any charge against them 
considered by a grand jury selected under the restrictions prescribed by 
law, and in accordance with the provisions thereof. and in which sélection 
no unauthorized persons shall hâve or take any part; and this they are 
ready to verify. A second ground or plea is that the indictment should 
be quashed because the jury box of the division was not kept, as required 
by law, continuously in the custody of the clerk of the court, but that dur- 
Ing the mbnth of November, 1899, it was delivered by him, or some one 
connected with his office, and without authority of law, into the hands 
of Etrangers in no wise connected with this court, and was carried away 
from the city of Savannah, where was the office of said clerk, and trans- 
ported beyond the limits of this division, which gave abundant opportunity 
to outsiders, who were not under any binding oath or obligation to this 
court, to violate the sanctity of said jury box, A third ground or plea 
is that the grand jury was not publlcly drawn in the Eastern division, as 
required by the laws of the United States, and that, not being drawn pub- 
llcly, thèse défendants could hâve no opportunity to challenge said jurors 
for any cause, or even to know that there was to be a grand jury. A 
fourth ground or plea is that the indictment should be quashed for that 
the names of the persons who were drawn as the grand jurors who found 
the indictment were drawn in the city of Maçon, beyond the limits of this 
division, in a court house other than that of the Bastern division; that no 
publication of said drawing of the names drawn was made; that no venire 
facias was issued by the clerk of this court, nor any filed in the clerk's 
office of the said Eastern division, until after the persons whose names 
were drawn had been summoned, instructions having been given by those 
In authority that the marshal and his deputies serving said summons should 
keep secret the names of such persons so drawn, and should enjoin on each 
person so summoned the necessity of keeping secret the fact that he had 
been summoned to serve as a grand juror at said term; so that the choice 
and sélection of such alleged grand jurors were not made public until the 
court met on December 1, 1899. A fiftb ground or plea is that the alleged 
indictment should be quashed for that there were not, as required by law, 
300 names of qualified jurors in the box, and in fact there were less than 
200 names of qualified jurors therein on November 22» 1899. A sixth ground 
or plea is that the indictment should be quashed for that the judge, by 
an order en November 22, 1899, disqualifled as grand jurors ail persons 
whose names might be in the jury box who at that time resided In the 
eounties of Ohatham and Glynn, and prescribed in such order that the said 
grand jury be returned from the eounties of the Eastern division other 
than Chatham and Glynn and thus ellminated from the prospective grand 
jurors those who were most familiar with public harbor improvements, the 
necessity therefer, and the cost thereof, and who, from such knowledge, 
would be in a better position to impartially consider the matters urged 
against the défendants. A seventh ground of plea or plea is that the 
indictment .should be quashed for the reason that the judge of this court 
by his order directed that the grand jury be returned from the eounties 
of said Eastern division other than the eounties of Chatham and Glynn, 
and that the grand jury be drawn from the jury box of the Eastern divi- 
sion, before a jury box had been constltuted which did not include jurors 
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from Ohatham and Glynn. An elghth ground of plea or plea ts that the 
Indictment should be quashed because the judge of thls court directed that 
the grand jury should be returned from the jury box of the Eastern divi- 
sion under the restriction aforesaid, because it appeared to said court that 
such return of jurors would be most favorable to an impartial trial, and 
prevent the incurring of unnecessary expense; It t'eing illégal for said 
judge then and there to pass any such order restrictlng the drawing of a 
grand jury to any particular part of said division for any reason, and tend- 
ed to the injury and préjudice of thèse défendants. A ninth ground of 
plea or plea is that the indictment should be quashed for the reason that 
the judge of this court having, upon the said 22d day of November, 1899, 
outside the llmits of this division, to wit, in the city of Maçon, Ga., passed 
the order before described, did in the city of Maçon on said day proceed 
to draw said grand jury from a box which did not contain the names of 
grand jurors returned from the counties of said Eastern division other 
than the counties of Ohatham and Glynn, but which only contained, irre- 
spective of said counties of Chatham and Glynn, the names of jurors 
from the counties of Bryan, Liberty, Ware, Wayne, Pierce, Clinch, Lown- 
des, Brooks, Thomas, Decatur, Effingham, and Bulloch, there being in said 
Eastern division, in addition to said counties, the following counties: Ap- 
pling, Berrien, Camden, Ceffee, Charlton, Colquitt, Echols, Emanuel, Irwin, 
Montgomery, Mclntosh, Screven, Tattnall, and Worth, there having been 
no revision of the jury box, or any return, as contemplated by said order; 
and that the drawing of said alleged grand jury was illégal, and tended 
to the préjudice of the défendants, and was further illégal for the reason 
that the box did not contain names from the c unties of Mclntosh and 
Camden, which are the only other counties of this division in wliich are 
or might be public harbor improvements, and the eitizens whereof would, 
from their knowledge of such matters, like the eitizens of Chatham and 
Glynn, be best qualifled to pass Impartlally on the charges made against 
thèse défendants. 

It is averred: That because of the alleged illégal proceedings before 
mentioned they were not advised in any manner or form that a prosecution 
of any character or description was impending against them. That they 
were in the state of New York, in the pursuit of their legitimate business, 
which at that time required their présence there. That they were not 
résidents of Georgia. That the records of the court show that the bill 
of indictment was feund against them on the 8th of December, 1899, and 
that a warrant thereupon was issued for the arrest of thèse défendants; 
thèse défendants not having been under arrest or recognizanee when said 
grand jury was empaneled. That so soon as thèse défendants were ad- 
vised that such a warrant was in New York "for their appréhension, they 
voluntarily sought out the officer in whose possession they were tcld it 
«vas, and surrendered themselves into his custody. That, having been 
advised Dy lawyers skilled in the law that they could not be compelled to 
go from where they were to the Eastern division of the Southern district 
of Ge; rgia to answer for any alleged offense said to hâve been committed 
therein unless a valid indictment had been preferred against them, and 
that probable cause of their guilt existed. they, in pursuance of their légal 
rights and of their constitutional privilèges in this respect, demanded an 
examlnation into thèse matters by the constituted authorities having juri- 
diction thereof in the state of New York. That the questions involved 
were considered by a United States commissioner, who decided that thèse 
défendants should be remanded to thls jurisdiction; but that they. being 
further advised that said décision was erroneous, and that they were being 
deprived of their constitutional rights, brought the questions Involved to 
the considération of the judge of the tJnited States district court for the 
Southern district of New York, who, after patient considération, decided 
that the said commissioner had erred in his décision, and remanded the 
case to him for further inquiry. That the said commissioner having again 
reported, adjudging that thèse défendants should be remanded to the said 
jurisdicti n of the Eastern division of the Southern district of Georgia, 
thèse défendants again laid said questions before the said judge of the 
Southern district of New York, who having decided against thèse défend- 
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ants, they, under légal advlce that the décision of sald court was errone- 
ous, caused to be brought against the officiai having them In charge the 
wrlt of habeas corpus to inquire lnto the legality of their détention; the 
case thereupon arising having been finally dlsposed of by the suprême court 
of the United States at its présent October term. That on the 12th day 
of March, 1900, when, as they hâve since been lnformed, the case at bar 
was called in this honorable court, and thèse défendants then and there 
summoned to appear and plead, thèse défendants were in the state of New 
York, subject to the jurisdiction of the said court for the Southern district 
of New York In regard to the case at bar, and under a solemn bond and 
obligation, given on the 20th day of February, 1900, by the terms of which 
they obligated themselves to personally appear before said district court 
for the Southern district of New York, or the judge there if, whenever aud 
as soon as the final order should be entered in the said proceeding, and 
then and there surrender themselves to the marshal of said district of New 
York, and abide the order of said district court, or the sald district judge, 
and not départ without leave. That upon the 5th day of March, 190O, 
and upon the 12th day of March, 1900, and at ail intervening times, the said 
bond and the said obligation to answer to said court, and not to départ 
without leave, was operative against thèse défendants. That the February 
term, 1900, of this honorable court adjourned on the 7th of May, 1900, and 
that the said bond was operative on that day, and operative on ail dates 
Intervening the said 12th day of March, 1900, and said last-named date. 
That no session of the district court in and for this division was held until 
the 7th day of January, 1901, and that on sald date and on the 9th day 
of FebruHy, 1901, when this court adjourned for the term, and at ail inter- 
vening dates, thèse défendants were still under said bond and obligation 
to appear day by day in the jurisdiction of the district court of New York. 
That since the session last named of this honorable court there has been 
no session of this court untll January 25, 1902, when the court met for the 
purpose of sounding the dockets thereof, thèse défendants then being under 
bond to appear in this court on this, the llth day of February, 1902, and 
were by and with the consent of the district attorney of the Southern dis- 
trict of Georgia, to appear now and hère for the purp se of pleading to this 
indictment. That thèse défendants, had they been within this jurisdic- 
tion at any tlme from the 22d of November, 1899, until the 8th day of Feb- 
ruary, 1902, could not hâve interposed the pleas In abatement to the said 
alleged Indictment on the ground that instructions were given to keep the 
drawing and summoning of said jury secret, because said facts did not 
corne to the knowledge of the défendants, or either of them, and were there- 
fore not available until the said last-named date: they having the rlght to 
assume, if they had ever heard of the drawing of said alleged grand jury, 
that the same was publicly done. Wherefore they pray judgment on the 
said alleged Indictment, and that the same be quashed. 

To this plea the United States attorney for the government filed a spécial 
demurrer on grounds which may be sufficiently indicated in the opinion of 
the court 

See ioo Fed. 941, and 108 Fed. 816. 

Marion Erwin, U. S. Atty., and Samuel B. Adams, Sp. Asst. U. 
S. Atty., for the United States. ' 

Walter G. Charlton, Fleming Du Bignon, Thomas B. Felder, and 
Daniel W. Rountree, for défendants. 

SPEER, District Judge (after stating the facts as above). The dé- 
fense ofrered at this period of the case by the persons arraigned is 
a plea in abatement, which is a dilatory plea. It is an attempt to 
annul an indictment of the grand jury of a United States court, 
without any regard to the question of the guilt or innocence of the 
prisoners or of the public interest at stake. Pleas of this character, 
where it is not made to appear that any unfair prej'udice has been 
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done to the accused, are regarded with great disfavor. This is ma.de 
to appear not only by the controlling act of congress on the sub- 
ject, but by a long and unbroken line of décisions of courts of the 
highest repute. The act of congress, which is section 1025, Rev. 
St., provides : 

"No indictment found and presented by a grand jury In any district or 
circuit or other court of the United States shall be deemed insufficient, nor 
shall the trial, judgnient or other proceeding thereln be afïected by reason 
of any defect or imperfection in matter of form only, which shall not tend 
to the préjudice of the défendant" 

In the valuable Encyclopsedia of Pleading and Praetice (volume I, 
p. 23) the gênerai rule is stated as follows : 

"Pleas in abatement, as they do not deny the merlts of the plaintiffs 
claim, but merely tend to delay the remedy, are not favored by the courts, 
and the greatest strictness is applied to them, and they will not be aided 
In construction by any intendments. With them correctness of form is 
matter of substance, and any defect of form is fatal. They must answer 
the whole case, and contain a full, direct, and positive averment of ail 
material facts." 

In the same volume, on page 44, it is declared: 

"Such pleas must be certain to every Intent, and leaye nothing to be 
drawn by inference. They must anticipate and include ail such supposable 
matter as would, if allégea by the opposite party, defeat the plea." 

It is said that the doctrine thus announced with regard to pleas 
in abatement is but an application of the harsh rules of the common 
law, and it is contended in the interesting argument of counsel for 
the accused that the rules of pleading are much more libéral now 
than they were at common law. This statement is not without an 
important qualification. The more libéral methods evolved by the 
advance in modem jurisprudence hâve been designed to make ef- 
fective the trial of a case, whether civil or criminal, upon its merits, 
that the right may in truth be ascertained, that the innocent may be 
acquitted or the guilty brought to justice. In the case of U. S. 
v. Terry (decided in the Northern district of California, by Judge 
Hofïman, in 1889) 39 Fed. 364, the learned judge remarks : 

"It may, I thlnk, be Justly said that, while the rlgorous and apparently 
harsh, though ancient and well settled, rules of the common law hâve In 
Borne instances been departed from, it has always been in the interest of 
substantial justice, and to prevent a manifest wrong to the défendant; and 
conversely where it is plain that substantial justice will not be promoted, 
nor a manifest wrong to the défendant prevented, the Indictment should 
not be set aside on grounds of technical errors, informalities, or irrégulari- 
tés." 

This deliverance of Judge Hofïman related to a plea in abatement 
where facts contrary to the record were alleged, and not only did 
the court hold that a demurrer to such a plea cannot be regarded as 
admitting the truth of such allégations, but it was held that the plea 
in abatement was bad so far as it contradicted the record. The learn- 
ed judge continues : 

"Assumlng, however, that the plea In the case ls open to exception as a 
formai plea in abatement, it does not follow that the défendant is without 
remedy. Thus, for example, where it is alleged that there has been im- 
proper conduct on the part of officers employed in the designatiny, summon- 
tag, and returning of the grand jury, the défendant who may bave been 
113 F.-44 
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prejudlced thereby may bring the matter before the court by suggestion 
or motion or affldavlt, even where no right of challenge to the array 1s al- 
lowed by law. But thls motion is addressed to the discrétion of the court, 
and the court havlng gênerai power to préserve the pure administration of 
Justice, will freely exercise its Sound discrétion for the purpose of serving 
that end." 

A more récent décision upon the same subject and by the suprême 
court of the United States is Agnew's Case, 165 U. S. 44, 17 Sup. 
Ct. 238, 41 L. Ed. 627. In, that case the plea in abatement was filed 
because of what seemed at first to be an unusual proceeding in the 
drawing of the grand jury. Under the practice in the district of 
Florida it seems that the clerk and marshal draw grand jurors from 
the jury box. The grand jury was incomplète, and, as stated by the 
chief justice in his opinion: 

"The court ordered a spécial venlre to Issue for ten grand Jurors to be 
drawn according to law, 'to be taken from the county of Duval; that the 
clerk and marshal, in drawing sald venlre, whenever a name was legally 
drawn from the box, if said party so drawn was not from the county of 
Duval, laid aside said name, and contlnued drawing until ten names from 
the county of Duval were obtained'; and that, some of the ten returned 
on the second venlre being excused, other names were drawn in the same 
way, and a third venlre was issued, and still another, untll the grand Jury 
was completed with grand Jurors from Duval county." 

It also appeared from the statement of the chief justice that there 
were orders of court, certifîed as part of the record, which directed 
the drawing according to law from the various counties exclusive 
of Duval county, and then from that county. This, like the order of 
the court îri this case, excluding jurors from the counties of Chat- 
ham and Glynri, was donc in pursuance of the power given by sec- 
tion 8q2, Rev. St. Says Chief Justice Fuller, for the court : 

"Section 802 of the Revlsed Statutes was brought forward from a clause 
of section 29 of the Judiciary act of September 24, 1781), which was regarded 
by Mr. Justice Curtis as applicable to grand as well as petit Juries." 

It is interesting, then, to reflect that the statute under which the 
court in this case selected jurors from counties other than Chatham 
and Glynn was, in substance, enacted by the first congress of the 
United States, which assembled after the formation of the constitu- 
tion, received the approval of George Washington, and has been 
in full force and effect for more than 110 years anterior to the action 
of the court- now under considération. 

The doctrine that for such irregularities as do not préjudice the 
défendant ne hàs no cause of complaint and can take no exception 
is expressly reaffirmed in the opinion of Chief Justice Fuller in the 
case just cited; and the lëarned chief justice cites in support of his 
statement a number of authorities from the courts of the states and 
of the United States. Indeed, the chain of authorities on ail of the 
cardinal principles hereinbefore stated seèms to be unbroken, and 
so clear is this that the efforts and research of counsel in this case 
hâve not produced a single décision in which a plea in abatement has 
been sustained by the United States courts in a criminal case. On 
the contrary, à multitude of authorities hâve been cited where such 
pleas were denied where they did not conform with strict exactness 
to the requirements of the law, and failed to contain the essential 



UNITED STATES T. GKEEHE. 691 

averments of such dilatory pleading. In U. S. v. Williams, decided 
in the circuit court for Minnesota, and reported in 12 Myers, Fed. 
Dec. pars. 1826, 1827, Fed. Cas. No. 16,716, Circuit Judge Dillon, 

sitting with District Judge Nelson, declared: 

"Pleas of this character are dilatory, and, not being favored, the law re- 
quires that they shall contain ail essentlal averments, pleaded with strict 
exactness." 

In U. S. v. Hammond, 2 Woods, 197, Fed. Cas. No. 15,294, Cir- 
cuit Judge Woods held that although, in view of the law at that pe- 
riod of our history, the disqualification of a grand juror was ab- 
solute, and did not rest in the discrétion of the court, the juror, hav- 
ing been a Confederate soldier, the plea was bad, because it did not 
state "when and where the juror took up arms and joined the rébel- 
lion and insurrection against the United States." In the same case 
this famous circuit judge, afterwards associate justice of the su- 
prême court, expresses with emphasis the disfavor with which such 
pleas are regarded, and the exactitude with which every requirement 
in form as well as substance is insisted upon bv the courts. On the 
latter requirement, see I Chit. PI. *479, *583; I Chit. Cr. Law, *448; 
1 Enc. PI. & Prac. p. 27, and authorities cited ; 1 Archb. Cr. PI. *&2 ; 
1 Bish. Cr. Proc. par. 435 ; U. S. v. Richardson (C. C.) 28 Fed. 64. 
The décision in the last case cited was by Mr. Justice Gray. A very 
instructive case upon the gênerai topic is U. S. v. Chaires, decided in 
the Northern district of Florida by Circuit Judge Pardee and District 
Judge Swayne, reported in 40 Fed. p. 821. The opinion contains this 
pertinent language: 

"The thlrd plea Is to the effect that the names of the persons placed by 
the jury commlssloner and the clerk In the box were not drawn from the 
entlre territory wlthln the Northern district of Florida, but were drawn 
from an alleged division of the district. No Injustice or préjudice ls averred. 
Section 802, Rev. St., permits jurors to be returned on an order of court 
from parts of a district. No injury or préjudice can, therefore, be inferred. 
We thlnk this plea ls bad In form and substance." 

In view of principles so clearly announced and so incontrovertibly 
established by text writers and courts, ail of whose conclusions de- 
serye, and some command, obédience, the questions raised by this 
plea may, we think, be readily determined. 

The first ground is that the names of persons placed in the jury 
box from which the grand jury was taken were not placed therein by 
H. H. King, clerk of this court, and the jury commissioner, but that, 
H. H. King being accessible, and in no wise disabled or disqualified, 
the names were placed in the box by the jury commissioner and a 
deputy clerk by the handfuls or bunches, and that they should be 
placed therein alternately by the said clerk and by the said commis- 
sioner, and that this tended to the injury and préjudice of thèse de- 
fendants. In passing upon this plea the court will take judicial no- 
tice of its own record relative to the duty which it is said the clerk 
failed to perform. On January 26, 1897, the following order was 
made: 

"In the District Court of the United States for the Eastern Division of 
the Southern District of Georgia. In re Revision of the Jury List. It ap- 
pearing to the court that there is a necessity for a revision of the Jury of 



692 113 FEDERAL REPORTER. 

this court, It is upon considération ordered that Edward S. Ellîott be, and 
he is hereby, appointed jury commissioner of this court for the Eastern di- 
vision of the Southern district of Georgia; and it is ordered that the said 
Edward S. Elliott and H. H. Klng, clerk of this court, conformably to law, 
shall proceed as soon as may be to revise the jury list of said court, and 
for the purpose of convenience and economy in serving said jurors it is 
ordered that the jurors be selected from the counties of Chatham, Bryan, 
Liberty, Ware, Glynn, Wayne, Plerce, Clinch, Lowndes, Brooks, Thomas, 
Decatur, Efflngham, and Bullocb." 

This order is on the minutes, and is also found attached to the 
jury list or jury book, as it is indifïerently called, which is also of file. 
Thus, by order, a distinct duty was placed upon the clerk to act with 
the jury commissioner. The order attached to the jury list which is 
found of file in the clerk's office sufficiently identifies such list. It is 
not averred that the names in the jury box did not conform to the 
names on the jury list or book referred to. It is averred that a 
deputy clerk placed thèse names in the jury box. This would not, 
in my judgment, hâve been a violation of law, and assuredly would 
not hâve disqualified the jurors whose names were placed in the box, 
provided the clerk was présent, took part in the sélection of the 
names, and supervised the manual act of placing the tickets in the 
box. Whart. Cr. Law, p. 171. While the statute on this subject 
is apparently mandatory, and while, in my opinion, there is a personal 
trust imposed by the act of congress upon the individual who is the 
clerk. yet, in the absence of any charge of bad faith or corrupt motive 
in the sélection of a jury, or other conduct prejudicial to the défend- 
ant, if he fails to comply with literal strictness to the provision of 
the statute, yet does substantially comply, his action will not be re- 
garded as vicious and unlawful. This is especially true where no 
juror selected is alleged to be disqualified, and no intimation of 
political or other bias is ascribed to a person or the persons whose 
names are placed in the box. In the case of U. S. v. Ambrose, 3 
Fed. 286, — décision by the circuit court Southern district of Ohio, 
Circuit Judge Swayne presiding, — the learned judge declared with 
regard to the manner in which the names of persons shall be placed 
in the jury box : 

"Upon full considération of the subject I feel bound to hold that this 
provision of this act of congress was not directory, as I was lncllned to 
think at flrst; and I think no Sound vlew of the subject will warrant any 
other conclusion than that that provision is mandatory, and I think it is the 
duty of every court of the United States to regard it and carry It out; 
* * * but, on the other hand, * • • that ail that is required is an 
honest Intention to conform to the statute, and to carry out its provisions 
in good faith. Beyond that I think the statute has no efflcacy. Beyond 
that I think it may be held to be merely directory. I think that any lrreg- 
ularity arising from motives other than those of an evll character— any 
sllght irregularity, such as may arlse in any case in spite of the greatest 
care and caution— is not fatal to the lndictment." 

Upon the same topic it is stated in 12 Enc. PI. & Prac. p. 277, that : 

"The great weight of authority is to the effect that the mère fact that 
officers intrusted with the several duties prescrlbed failed to conform pre- 
clsely to such requirements will not invalidate thelr action, unless lt ap- 
pears, or may be reasonably inferred from the clrcumstances, that the 
complaining party hàs been prejudiced, or that injury has been sustalued 
by reason of neglect or omissions charged." 
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In support of this statement of the rule by the Encyclopsedia from 
the suprême appellate courts of 21 states 01 the Union a large num- 
ber of authorities are cited. Indeed, the necessity of showing préju- 
dice to invalidate a criminal proceeding is a distinctive feature of the 
lavvs both of the state and of the United States. In Doyle v. U. S. 
(C. C.) 10 Fed. 269, it was held that the irregularity, even, of a judge 
communicating privately with one of the jurors while they are de- 
liberating on their verdict, furnishes no sufficient ground for reversai, 
where it is not claimed that it worked of necessity a préjudice to the 
accused. In the absence of any sufficient showing to the contrary, 
the presumption is that the jury was selected and drawn according 
to law. Kie v. U. S. (C. C.) 27 Fed. 351. In the absence of any 
sufHcient showing to the contrary, it is presumed that the clerk 
did his duty as jury commissioner, and that the other jury commis- 
sioner performed his duty also. This is an ancient principle of 
law, as old as Coke upon Littleton. "Omnia praesumuntur rite et 
solemniter esse acta." Broom, Leg. Max. Justice Story, in the case 
of Bank v. Dandridge, 12 Wheat. 68, 6 L. Ed. 554, déclares that the 
law "présumes that every man in his private and officiai character 
does his duty, until the contrary is proved. It will présume that ail 
things are rightly done unless the circumstances of the case overturn 
this presumption." 

Starting, therefore, with the presumption in favor of the regularity 
of the jury and of the proper performance of duty on the part of the 
clerk, what is there alleged in this plea to avoid that presumption? 
Merely this: That Mr. King, the clerk, did not place the names of 
the jurors in the box, but that they were placed in the box by the 
jury commissioner and a deputy clerk. The name of the deputy 
clerk is not mentioned in the plea. It is not alleged that this action 
of the deputy clerk was not done in the présence of the clerk, nor is 
it alleged that the deputy was of the same political party with the 
jury commissioner, or that any bad or evil purpose moved either one 
of thèse parties, or that any incompétent or partial juror was select- 
ed. Yet this plea must be certain to every intent, and leave nothing 
to be drawn by inference. It must anticipate and include ail such 
supposable matter as would, if alleged by the opposite party, defeat 
the plea. 1 Enc. PI. & Prac. p. 24, and authorities cited. It is there- 
fore entirely compatible with this plea that every judicial and dis- 
cretionary function on the part of the clerk as a jury commissioner, 
ail of which is necessarily included in the power to "place in the 
box," was done, and the plea, while literally true as far as it goes, 
is bad. It does not négative the presumptions I hâve mentioned, 
nor is it averred with that strictness as to essentials under the rules 
stated which will defeat the solemn indictment of a grand jury. Nor 
does it matter if the names of the jurors were bunched before they 
were put in the box, if they were lawfully chosen by the jury com- 
missioners of opposing political faiths, and this it is presumed was 
done. 

The second ground or plea is that the jury box was not kept, as 
required by law, continuously in the custody of the clerk ; that dur- 
ing the month of November, 1899, it was delivered by him, or some 
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©ne connected with his office, and without authority of law, into the 
hands of strangers, which gave opportunity to outsiders to violate 
the sanctity of said jury box. This is wholly uncertain, and is, be- 
sides, contradictory of the well-known proceedings in this case, which 
are in the knowledge of the presiding judge, and of which he must 
take judicial notice. It has been the uniform and invariable practice 
of the judge to lock the jury boxes after drawing a jury, and to seal 
the same with wax, imprinting his personal seal, and deliver the 
keys to the marshal and the box to the clerk. Whenever it has been 
necessary at the officiai résidence of the judge to draw a jury for 
another division of the district, suitable order is issued to the clerk 
to transmit the jury boxes by a reliable express company. No safer 
method of transmission is obtainable. They are received by the 
officiais of the court, recéipted for to the express company with the 
unbroken seal of the court thereon. That was true in the instance 
referred to in this plea. It is impossible, therefore, that any person 
could hâve tampered with the jury box from which thèse jurors were 
drawn. 

The contention in the third plea, that the grand jury was not 
publiçly drawn, is likewise known to the court to be untrue. This 
grand jury was publicly drawn in the United States court house in 
Maçon, Ga., in the présence of ail the officers who were by law re- 
quired to be présent ; and of this fact the court takes judicial notice. 
It is, indeed, alleged in the fourth ground of the plea that the jurors 
were drawn in the city af Maçon in a court house other than that of 
the Eastern division, ,Jt is said in this plea that no venire facias 
was issued by the clerk of this court, nor any filed in the clerk's office 
of the said Eastern division, until after the persons whose names 
were drawn had been summoned. It does not deny — what the court 
judicially knows to be true — that a venire facias was issued by the 
deputy clerk of this court, who has his résidence at Maçon. It is 
alleged that instructions had been given by "those in authority" that 
the marshal and his deputies serving said summons should keep 
secret the names of such persons so drawn, and should enjoin on 
each person so summoned the necessity of keeping secret the fact 
that he had been summoned to serve as a grand juror at said term; 
but who were "those in authority" who gave such instruction is not 
alleged, and, since np such instructions were issuedby the court, it 
is wholly unimportant and irrelevant to the validity of the grand jury. 
Nor were such instructions, if given, in any sensé prejudicial to the 
rights of the défendants. 

The fifth ground or plea is that the indictment should be quashed 
because jthere : were not, as required by law, 300 names of qualified 
jurors in the box, but in fact that there were less than 200 names of 
qualified jurors therein, on November 22, 1899. This is also contra- 
dictory of the record. There were, in the district court jury box 
at the time of the drawing, as appears by the jury list, 562 names, and 
in the circuit court box there were 578 names. The order of the 
court required that the jury should be drawn from the "jury boxes" 
of the district, and under the act of congress, which authorizes the 
use interchangeably of district and circuit court jurors when both 
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courts are in session, although this particular grand jury was drawn 
frorn the district court box, ail of the names in both boxes may be 
regarded as the jury body from whom the grand jury was selected. 
It is said, however, that because the court, by its order, upon repré- 
sentations made by the district attorney, directed a jury to be drawn 
from certain counties of the district exclusive of Chatham and Glynn, 
this disqualified the jurors from those counties, and that their names 
are to be regarded as taken from the jury box to the injury and 
préjudice of the défendants, in that there remairaed less than 300 
names in the district court box. The fact, however, that for a par- 
ticular emergency the court, in the exercise of the power vested 
in it by section 802, Rev. St., thought proper to draw jurors from 
particular counties, does not disqualify other jurors, whose names are 
in the box, who are from other counties. Their names are none the 
less in the jury box, and must none the less be counted. They are 
merely not among those jurors from whom the grand jury in a par- 
ticular case is to be selected. But, even if the order of the court had 
the effect to disqualify and destroy the juror-acting capacity of jurors 
from Chatham and Glynn, this could not be prejudicial to the accused. 
Ail that they hâve the right to demand is a grand jury of which every 
member shall possess the légal qualifications of a juror, and unques- 
tionably such a grand jury could be and was selected from the names 
remaining in the box after jurors from Chatham and Glynn were 
eliminated. The requirement as to the number of jurors fixed by 
the statute is merely to facilitate the convenient sélection of an im- 
partial jury. Nor is the court restricted to the use of the jury box 
designated and provided for by the statute, as, in its discrétion, it 
may hold a stated term of its court in any locality in the district, 
so, in its discrétion, it may draw a jury from the jury box of a state 
court in any county within its jurisdiction. It would hâve been 
compétent, therefore, for the court in this case to hâve drawn this 
grand jury from the jury box of the state court, to which none of 
thèse statutory provisions applied, and might even now, if it thinks 
proper, order this case to trial at Valdosta, or Thomasville, or any 
other point in this division of the district, and before a jury not one 
of whose names may appear on the circuit or district court jury 
lists of this court. 

It is, however, insisted in another ground or plea that jurors from 
Chatham and Glynn were peculiarly qualified to act in this case be- 
cause of their familiarity with river and harbor improvements, and it 
was said, in substance, in argument, — no doubt humorously, — that 
the jurors who were summoned from the interior counties were so 
unfamiliar with such matters that they would be startled, and their 
minds frighted from their propriety, by the bare mention of such 
sums as it is alleged were fraudulently obtained from the government 
by the alleged transactions described in the indictment. Such con- 
sidérations, if justifiable, even, hâve no weight when contrasted with 
the motive of the court to obtain a grand jury entirely impartial for 
the investigation of the tremendous averments of fraud and pecula- 
tion set forth in this indictment. It was represented to the court by 
the district attorney that ex-Captain Oberlin M. Carter, charged as 
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a co-conspirator hère, had been tried by court-martial in this county 
with regard to criminal charges relating to enormous expenditure 
of government funds in this and in Glynn county. Multitudes of peu- 
ple hère heard the testimony delivered on oath ; newspapers published 
in the communities gave graphie accounts of the trial, which itseif, 
conducted with ail of the paraphernalia and impressiveness of a 
military court-martial, had produced a profound effect upon the 
public mind. Men had taken sides. In view of thèse facts, partly 
brought to the attention of the court by the district attorney and 
partly within the knowledge of the presiding judge, it was determined 
to choose from that grèat body of merchants, bankers, manufacturer, 
and farmers from a number of the law-respecting interior counties 
of the district a high-minded jury which had neither formed nor ex- 
pressed an opinion, who were without bias or préjudice, who were 
perfectly impartial, who would, in the language of their oath, "dili- 
gently inquire and true presentment make" as to thèse momentous 
issues now before the court. That the court had the right to draw 
the jury in Maçon in open court, although the court was in vacation 
hère, we hâve no doubt. The jury was drawn there as a matter of 
course, as has been the practice of the court, whenever necessary, 
for many years, and no préjudice to the défendants, or either of them, 
lesulted therefrom. 

After exhaustive argument by the eminent counsel and careful 
considération by the court, I am finally convinced that the pleas are 
each and ail bad. There is pleading defective in substance and in 
form. This I avoid to discuss further. The pleas set up no viola- 
tion of any substantial right of thèse défendants. They do not allège 
or intimate that there was any unfairness on the part of anybody. 
They do not specify as an incompétent juror a single man on the 
grand jury who found this true bill as one not in a position to do 
them full justice, and who was not in ail respects such a man as a 
grand juror of this court ought to hâve been. To quash this indict- 
ment, in View of the character of this pleading and the character of 
the indictment against the parties accused, would be, to my mind, 
abhorrent to the principles of public justice. But, if thèse pleas were 
ail good in form and substance, they hâve been waived by thèse de- 
fendants, who, by unnecessarily resisting the processes of the court, 
and resorting to dilatory expédients of one sort and another, hâve 
delayed trial for more than two years, and who, not only refusing to 
corne before the court as they oùght to hâve done, but by exhausting 
every expédient to prevent the government from bringing them hère, 
now corne two years after the indictment was filed, and seek to hâve 
it denounced upon technical averments contradicted by the record 
and the law, but which, if true, would be in no sensé prejudicial to 
them. Sâid Dr. Wharton, in his well-known work on Criminal 
Pleading and Practice (paragraph 344), with regard to pleas in abate- 
ment to indictments: 

"The défendant must take the flrst opportunity In his power to make the 
objection. Where he is notifled that his case is to be brought before the 
grand Jury, he shonld proceed at once to take exception to its competency, 
for, if he lies by until a bill is found, the exception may be too lat& But. 
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where he haB had no opportunity of objecting before blll found, then he 
tnay take advantage of the objection by motion to quash or by plea in 
abatenient; the latter, in ail cases of contestée! fact, being the proper rem- 
edy." 

This language is quoted with approval by the suprême court of the 
United States in a case where the venire issued November i8th, the 
court opened December 3d, the indictment was returned December 
I2th, the plea in abatement was filed December I7th, five days later ; 
and that great court held that it was too late. How obvious it is 
that aftçr two years the défendants are estopped. Subsequently 
to the décision in the Agnew Case, as late as April 10, 1900, the cir- 
cuit court of appeals of this (the Fifth) circuit, quoting from the 
Agnew Case, and reiterating its principle, held that a plea in abate- 
ment filed two months after the indictment was too late. Thèse au- 
thorities will suffice, but there are many others to the same efïect. 
It is idle to contend that the accused can avoid the légal efïect of 
their conduct on this plea because they were advised by their counsel 
that they could not be removed hère for trial. It is equally futile to 
contend because they were under bond to appear before the district 
judge in New York. Ail the judicial tribunals from the commis- 
sioner in New York to the suprême court in Washington hâve finally 
adjudicated that the law commanded and compelled their appearance 
to answer this indictment. To excuse their failure to plead because 
of their abortive efforts to resist the process of the court would give 
them an advantage of their own wrong, for in the long interval be- 
tween the filing of the indictment and the filing of this plea the bar 
of the statute may hâve intervened. Any advice to resist the process 
of this court given by their own counsel in New York is therefore 
wholly immaterial. And the bond given to the judge in New York 
had the purpose to make sure not that they should stay there, but 
that they should corne hère. If, at any time, they had surrendered 
to the marshal of this district, or appeared in court, eo instante they 
and their sureties would, by opération of law, hâve been exonerated 
from the obligation of that bond. The long delay in filing this plea 
is thus clearly seen to be due to their voluntary action, and they can- 
not now be heard to attack the indictment by this plea, as they might 
hâve done had they promptly respected the law, and made their 
appearance in obédience to its mandate. 

For thèse reasons judgment will be entered overruling the pleas 
and ordering the défendants to respond to the indictment. 
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(Circuit Court, S. D. New York. December 21, 1901.) 

Patknts— Suit for Infringement— Peeltminary Injunction. 

Where infringement is clearly shown, so as to entitle complalnant 
to a preliminary injunction, and the infringing article is manufaetured 
abroad and imported into this country, complainant has the right to 
the issuance of the injunction, and to use or publish it for legitimate 
purposes, notwithstanding the promise of défendant not to purchase 
or use any more of the articles. 
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In Equîty. Suit for infringement o£ patent. On motion for pre- 
liminary injunction. 

John R. Bennett, for the motion. 
Stephen J. Coxe, opposed. 

LACOMBE, Circuit Judge. Construing the patent as it has been 
construed in the former opinions of circuit court and circuit court 
of appeals, infringement seems quite clear. Were the manufacturer 
in this country, there might be more force in défendants' suggestion 
that their promise not to purchase or use any more infringing ar- 
ticles be accepted as sufficient. As it is, however, complainant has 
made out a case for the relief now prayed, and, if défendants do not 
intend to import any more of this form of f astener, the latter will 
not be injured in any way by granting it. This, of course, is on the 
assumption that complainant is applying in good faith, and with no 
intention of using this décision improperly. 

The motion for preliminary injunction is granted, with leave to 
défendants to move to set it aside should this décision be advertised 
or published by complainant, or any one in its behalf or in its in- 
terest, without such a statement as will clearly show that such dé- 
cision affects only the particular device now before the court, and 
not the one set out in United States letters patent No. 662,844, of No- 
vember 27, 1900. 



OIMIOTTl UNHAIRING CO. et al. V. BOWSKT. 
(Circuit Court, S. D. New York. January 7, 1902.) 

1. Patents— Sotts for Infringement— Référence to Ascertain Profits. 

TJpon a référence to ascertain the profits reallzed by a défendant 
from !the use of Infringing machines, his testimony in another suit as 
to such profits is admissible against him as an admission. 

8. Same— Evidence to Sxjstain Findings. 

Where a défendant testlfled as to the profits reallzed from the In- 
fringing machines used by hlm, without stating that any part of such 
profits arose from anything but the infringement, the master is justified 
in assuming that no part of such profits were to be distinguished as 
arising from the nonlnfringing parts of the machine, and in finding ac- 
cordlngly. 

In Equity. Suit for infringement of patent. On exceptions to 

report of master. 
See 95 Fed. 474. 

Louis C. Raegener, for plaintiffs. 
Henry Schreiter, for défendant. 

WHEEl/ER, District Judge. The master has found the défend- 
ante profits from his admission on the stand that he testified in 
another proceeding that his profits for unhairing skins on the in- 
fringing machines were 75 cents per dozen, ail expenses deducted. 

One exception of défendant to the report is that the findings are 
"based upôn irrelevant, incompétent, and inadmissible évidence"; 
another is that only a part of each machine infringed, and that there 
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is no évidence of what part of the profits "resulted from the use in 
the defendant's machines of this infringing device." The défend- 
ants testimony in the other case, reproduced by his admission in 
this, related to this infringement, and to the profits realized from it, 
and there is no fair question but that it was admissible as évidence 
of the facts stated in it against him. It stated the profits as result- 
ing from the use of the infringing machines, and did not state that 
any part of them resulted from anything but the infringement, and 
in reproducing it he did not so state voluntarily, nor on cross-exam- 
ination by his counsel. Although profits arising from infringement 
must be distinguished by proof, the failure to claim that any of 
those testified to by the défendant arose from anything else than 
the infringement in question, at either time, seems to be évidence 
from which the master might find that there were none to be dis- 
tinguished as arising from anything but the infringement. 
Exceptions overruled. 



CIMIOTTI TJNHAIRING CO. et al. v. BOWSKT. 

(Circuit Court, S. D. New York. January 18, 1902.) 

Equity — Référence— Reopening Hearing before Master. 

Upon a référence to ascertain the damages for infringement of a patent 
complainant introduced before the master testimony given by défendant 
in another suit as to the profits made by him by the use of the infringing 
machines. Defendant's counsel made no effort to correct such testi- 
mony, but elected to rely on his exception to the master's report on the 
ground that the testimony was incompétent. Eelê that, after the court 
had overruled such exception, it would not reopen the hearing before 
the master to permit défendant to show that his testimony In the pre- 
Tious suit was inaccurate. 

In Equity. Suit for infringement of patent. On motion to reopen 
hearing before master. See 95 Fed. 474. 

Henry Schreiter, for motion. 
Louis C. Raegener, opposed. 

LACOMBE, Circuit Judge. Upon the hearing before the master 
défendant was examined, and admitted that he had testified in an- 
other suit that he made profits on unhairing skins at the rate of 75 
cents per dozen. He now says that the statement he made in the 
former trial was inaccurate, and that he knew it to be inaccurate 
when on the second trial he admitted that he had made it. The 
excuse given for not correcting it is that counsel supposed the master 
would give no weight to the admission of the witness. That excuse 
terminated when the master filed his report, which was based mainly 
upon this very admission. Défendant made no effort, by motion 
before the master, to hâve the case opened, and to be given the oppor- 
tunity to show that his statement in the former trial was inaccurate. 
On the contrary, he elected to except to the report, saying nothing 
of any inaccuracy, and assuming that he would succeed in convincing 
this court that the master was in error. He failed to convince the 
court, and the master's report was confirmed. Défendant now 



700 IIS FEDERAL REPORTES. 

moves to reopen the case, and to be allowed to put in before the 
master testimony of which he knew, and which was available to him 
when the hearing before the master was going on. Such practice 
is unheard of, and would be intolérable. 
The motion is denied. 



THE JAMES TURPIE. 
(District Court, D. New Jersey. February 4, 1902.) 

1. .Salvage— Compensation— Rescue of Stranded Ship. 

Salvage services performed by a wrecking tug and barge equipped 
expressly for the service, and having a crew of 30 men, by which a 
steamship stranded in a dangerous position on the coast was promptly 
and skillfully rescued without injury to herself or cargo, held to entitle 
the salvors to an award of 5 per cent on the amount salved, the value 
of ship and cargo being $153,000 and pending freight about $4,000.i 

8. 8ame— Suit in Rem to Recover for Services— Collatéral Issues be- 
twees Ship and Cargo. 

In a suit by a salvor against a ship and cargo to recover for salvage 
services the court cannot détermine issues which may incidentally or 
collaterally arise between the parties libeled. The ship cannot be re- 
quired in such suit to answer to a claim of the cargo owners of négli- 
gent navigation as affecting the question of llability between ship and 
cargo, having been brought into court for a différent purpose, and 
service of process on her proctor on behalf of the cargo is ineffective to 
raise such an issue. 

In Admiralty. Suit to recover for salvage services. 

Black & Kneeland, for libelant. 

Convers & Kirlin, for the James Tûrpie and freight moneys. 

Butler, Notman, Joline & Mynderse, for cargo. 

KIRKPATRICK, District Judge. The libel in this case is for 
salvage, filed on behalf of the North America Wrecking Company 
against the steamship James Turpie and a cargo of sulphur, fruits, 
nuts, and other merchandise on board of her, and against the freight 
moneys for the carriage of said cargo. It appears from the record in 
thé case that on October 25, 1898, the steamer James Turpie, bound 
from a port in Sicily to the port of New York, laden with a cargo of 
sulphur, fruits, nuts, and other merchandise, during a dense fog, was 
stranded on the Brigantine Shoals off the coast of New Jersey. The 
captain communicated with the owners of the cargo in the city of 
New York, and télégraphie notice of the accident was sent to the Dela- 
ivare Breakwater, where the wrecking tug North America, was lying, 
and thereupon the said tug North America, which is a vessel provided 
with ail the necessary appliances for rendering prompt and efficient 
assistance to vessels in distress, proceeded at once to the aid of the 
said Turpie. In the forenoon of the 26th of October, upon her arrivai, 
the North America offered her services to the Turpie, but her aid was 
declined ; and thereafter the Turpie endeavored with her own power to 

» Salvage awards in fédéral courts, see note to Tbe Lamington, 30 C. G. 
A, 28a 
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back off the shoals upon which she had stranded, but failed in the 
attempt, so that at the conclusion of her efforts she lay broadside to 
the beach. In the meanwhile the North America lay by for the pur- 
pose of rendering aid if the same should be necessary. After the in- 
effectuai attempt of the Turpie to relieve herself, her captain requested 
assistance from the North America, and such efforts were made that 
soon thereafter the Turpie was floated uninjured, and proceeded upon 
her voyage under her own steam. It is stipulated in the case that the 
value of the Turpie was $50,000, that the value of the freight was 
$4,150, and that the value of the cargo was $103,083. It also appears 
that the libelants are engaged in maintaining other appliances than the 
North America for rendering prompt assistance to vessels in distress, 
and that they sent to the aid of the North America a wrecking barge, 
equipped with steam winches, anchors, and hawsers such as are used 
for that purpose, and also furnished a crew of 30 men, who aided in 
performing the services necessary to float the Turpie. It is not denied 
that the services rendered were meritorious, nor that they were per- 
formed promptly and in a skillful manner. I cannot doubt that, lying 
broadside to the beach, and exposed to the open sea, the situation of 
the Turpie was a dangerous one, and that, in the event of an easterly 
storm, such as is liable to occur at that season of the year, the péril of 
a ship so situated would be extrême. The danger and risk to the 
salvors were not great. Nevertheless, I am of opinion that for its 
prompt and efficient aid the libelants are entitled to fair and reasonable 
compensation, and that such compensation should be 5 per cent, on 
the whole amount salved. 

It is insisted on the part of the cargo that the court should at this 
time consider the question of négligent navigation on the part of the 
steamer as affecting the question of liability between the ship and car- 
go. It is alleged that no soundings were taken and no lookout kept, 
but that, notwithstanding the fog, she proceeded with undiminished 
speed. But this question of négligence is an issue which the ship has 
had no opportunity to traverse, and one which cannot be determined 
in this case. The only matter in dispute is how much the salvor is 
entitled to for its services. The question of whether the cargo shall 
be relieved of its proportionate part of the burden must be settled in 
a suit between the ship and cargo, brought for that purpose. It is 
urged that notice was given that such négligence would be insisted 
upon before the court at this time. But the ship was not in court 
for the purpose of receiving any such notice. An attempt was made 
on the part of the cargo to serve process upon the proctor of the ship 
to answer to such charge of négligence, but this court held that service 
upon the proctor, employed to défend as against a claim for salvage, 
was not suffkient to compel the ship to appear and answer to such 
charge. Neither the charter party nor the bill of lading under which 
the ship assumed the risk of carriage is before the court. The ship 
is in court to hâve determined the amount due for salvage, and not to 
answer to négligence to the cargo or a breach of contract of carriage. 
If the cargo has any claim against the ship for relief on account of its 
négligence, it cannot be presented hère at this time. The court can- 
aot, in a suit between the salvor and those who were benefited by hi& 
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services, détermine any issues which may incidentally or collaterally 
arise between the parties libeled therefor. 
I*et a decree be drawn in accordance with thèse views. 



THE INDEPENDENT (two cases). 

(District Court, D. Rhode Island. February 7, 1902.) 

Nos. 1,086, 1,087. 

SALVAGE— ExTINGUreHISG Pibk in Bàbge— Amottnt of Award. 

A wooden barge, valued at from $40,000 to $50,000, laden with a cargo 
of coal worth about $10,000, took flre while lying lu harbor, near a pier. 
There was no flre boat In the harbor, and the barge could not use her 
own flre apparatus, owlng to the location of the flre. In response to 
her signal, four tugs, which were ail that were wlthln reach, each 
fully equipped wlth flre apparatus, came to her assistance, and rendered 
prompt and efficient service. After three or four hours work, the barge 
was scuttled on orders from the master of one of the tugs, and lay 
aground, with a free board of flve to six feet amidships at high tide. 
The tugs contlnued to throw water into her for some 30 hours before 
the flre was extinguished, and then two of them pumped her out, one 
0f them working for over three days in ail. Through their efforts there 
was a saving oî damage on barge and cargo of from $20,000 to $25,000. 
Melcl, that they were entitled to an award for salvage services of 
$4,000.i 

In Admiralty. Suits to recover for salvage services. 

E. D. Barrett, for A. M. Miles. 

Matteson & Healy, for Providence Steamboat Co. 

Peter S. Carter, for the Independent. 

BROWN, District Judge. Thèse are Consolidated libels for salvage 
services rendered by the steam tugs Carrie A. Ramsey, Gaspee, and 
Reliance, owhed by the Providence Steamboat Company, and by the 
steam tug Mars, owned by Bartlett & Shepard, of Philadelphia, Pa., 
in extinguishing a fire on the barge Independent. The Independent, 
a wooden barge 252 feet long, 52 feet beam, and 24 feet draught, with 
a cargo of 3,957 tons of bituminous coal, was anchored in the Provi- 
dence Harbor, on the easterly side of the channel, nearly abreast of 
the Wilkesbarre Pier. About 8:30 a. m., on Thursday, March 7, 
1901, fire broke out on the barge, and fiâmes came up the forward 
companion way. The master blew the steam whistle, and put his flag 
in the rigging, Union down. The tug Carrie A. Ramsey, Walter E. 
Sutton master, came immediately in response to the signais, and with- 
in 10 minutes, at 8 40 a. m., was alongside, with her fire hose already 
coupled on, and almost immediately had a stream of water down the 
forward companion way. Though the barge was provided with engine 
and pumps, the forward part of the barge near the engine room was 
so full of smoke and flame that it was impossible to use them, and the 
barge herself was practically powerless to fight the fire. The Gaspee 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 G. 0. 
A. 280. 
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and the Mars arrived at about 10 o'clock, and the Reliance some time 
later, probably not far from 10:30. Sutton, master of the Ramsey, 
who had taken charge of extinguishing the fire, found that the efforts 
of the four tugs with five or six streams of water were insufficient, and 
determined that it was necessary to scuttle the barge. He sent for 
additional hose, and for a carpenter, who arrived at about il o'clock. 
and immediately began to eut a hole in the side. Water began to run 
in through this hole at about 11:30, and the carpenter worked until 
about 1 o'clock, when the tide water was entering the side 1 freely. 
The barge, drawing some 24 feet of water, was aground the greater 
part of the tide. She had a free board of five or six feet amidships at 
high tide, and considerably more than this at low tide. High water 
was at 9 :20 a. m. The cargo of coal did not catch fire, and this was 
probably prevented by the scuttling of the barge. The tugs continued 
to throw water into the barge during the remainder of the day and 
night of March 7th, and on the morning of the 8th. At about 1 :30 
p. m., on March 8th, they had the fire practically under control, and 
it was probably extinguished some time that afternoon, though there 
is a controversy as to the exact time. On Friday afternoon the barge 
was pumped practically full, and the water was two or three feet deep 
on her decks. Shortly after 5 o'clock the Reliance started to pump 
out the barge, and the Gaspee began soon afterwards. The Gaspee 
and Reliance continued pumping until 4 a. m., March ç;th, when the 
Gaspee ceased, the Reliance continuing until 3:30 a. m., March ioth. 
The barge's own pumps had been rigged in the meantime, and she 
was then able to take care of herself. There is some évidence that 
the barge was in danger of straining, though this is in dispute. 

The claimant, to reduce the salvage award, critieizes in about every 
particular the conduct of the salvors, and makes charges of bad faith 
upon the part of the Providence Steamboat Company, which, in my 
opinion, are entirely unfounded and unjustified. Nor do I consider 
that thèse contentions need to be dealt with in any détail. 

The main contention is that the efforts of the tugs were useless; 
that the fire was actually extinguished by the scuttling of the barge; 
and that this might hâve been done by the master and crew of the 
barge without assistance. While it is true that the scuttling of the 
barge did undoubtedly protect the cargo, I am of the opinion that the 
service rendered by thèse tugs was an important and valuable service 
to the barge. Despite the efforts of the tugs, the damage to the barge 
is variously estimât ed at from $8,000 to $12,000, and I think, in view 
of the fact that the barge was absolutely powerless and could not use 
her own engine and pumps, that without the arrivai of the Ramsey, 
and the subséquent arrivai of the other tugs, it is highly probable that 
the barge would hâve been burned to the water's érige. During the 
early part of the fire the tide was falling, increasing the free board of 
the barge, which was between 5 and 6 feet amidships, 12 or 15 feet 
at the bow, and about 10 feet at the stern, at high water. Her free 
board was considerably more than this during a large part of the fire. 

It is contended that the fire burned itself out without the assistance 
of the tugs ; but I think that the only reasonable conclusion is that 
the fire was prevented from extending to and destroying the deck and 
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upper works of the barge by the efforts of the salvors. Thèse tugs 
comprised ail the available tugs, there being no public fire boats in the 
harbor. They were well equipped with fire hose ; their services were 
rendered promptly and diligently ; and Sutton, master of the Ramsey, 
who took charge, advised and ordered the immédiate scuttling of the 
barge, and, by procuring a carpenter without delay, got a hole through 
her very much quicker than would hâve been the case had the master 
and crew of the barge undertaken it. This was important, as the tide 
was dropping, and the barge was aground. 

In considering what was the value of the property saved to the 
owners, I encounter great disparity in évidence as to the value of the 
barge before the fire. I do not find it necessary to détermine exactly 
the value of the barge upon this disputed évidence. It is sufficient, for 
the purposes of this case, to say that I am satisfied that she was worth 
anywhere from $40,000 to $50,000, and a variation of a few thousand 
dollars one way or the other would not affect substantially the amount 
which seems to me to be a fair compensation and reward to thèse sal- 
vors. Her cargo was sold alongside, after the fire, for $10,511.22. 
Upon the présent argument, it does not seem necessary to consider 
the freight as a separate item, and we may take the cargo itself, as 
enhanced in value by carriage from Norfolk, Va., to Providence. I 
think, however, that the cargo of this barge was not in very serious 
péril. It was saved by the scuttling, at a place near the Wilkesbarre 
Pier, where it could be easily handled, even with the barge sunk, and 
salvage on 25 per cent, would be probably an outside figure. 

No évidence has been called to my attention as to what would hâve 
been the value of the barge had she burned to the water's edge, and I 
hâve difficulty, therefore, in determining, or even approximating, the 
actual amount which was saved to the barge owners through the 
efforts of the tugs. Assuming, however, that her actual damage was 
$10,000, it would seem that, at the same rate, it could not hâve been 
far from $30,000 or $35,000 but for the efforts of the salvors. I think 
it fair to say that thèse barge owners were saved $20,000 to $25,000 
by the efforts of the salvors. This is a rough estimate ; but as I do 
not propose to award a definite percentage, and as the évidence is 
insufficient to enable me to do so, it is sufficient for the purposes of 
this case. 

Considering, on the one hand, that this service was entirely without 
risk to the salvors, or without any serio.us inconvenience ; on the other 
hand, that there was no public fire boat ; that thèse tugs were equipped 
for fire service ; the prompt action of Sutton, master of the Ramsey ; 
and that there has been a considérable saving of valuable property, — 
I award the sum of $4,000 for total salvage. 

As to the apportionment of the salvage among the salvors, I shall 
ask for further assistance of counsel. I am of the opinion that Walter 
E. Sutton is entitled as master to rather a larger portion than the 
other masters, and request counsel to agrée or to submit proofs as to 
a proper apportionment. 
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BOARD OP OOM'RS OP STANLY COTJNTT et ai. T. DOUER et aL 

(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 290. 

i. Fédérai, Courts — Following Statk Décisions— Construction of Statutes. 

A décision of the suprême court of a state construlng a valld statute, 
and holding invalid bonds of a county whlch had been prevlously issued 
thereunder and placed in the market, and had been sold to bona flde 
purchasers, where none of the bondholders were parties to the action, 
ls not binding on a fédéral court in an action subsequently brought by 
bondholders against the county, but it is the duty of sucb court to dé- 
termine the question lndependently.* 
Z. Counties— Power to Aid Railroads — North Carolina Statute. 

Code N. 0. 1883, f 1996, flrst enacted in 1869, and re-enacted in tne 
Code in 1883, provides that "the boards of commissloners of the several 
counties shall hâve power to subscribe stock to any railroad Company 
or companies when necessary to aid In the completion of any railroad 
in which the citizens of the county may hâve an lnterest" The suc- 
ceeding sections require the submission of the question of the proposed 
subscription to the voters of the county. The constitution of 1868 (arti- 
cle 5, § 4) expressly provides that the state shall glve aid to railroads 
only when authorized by a direct vote of the people, or "to aid In the 
completion of such railroads as may be unfinished at the time of the 
adoption of this constitution, or In whlch the state has a direct pecuniary 
lnterest." Hélé, that in view of the différence in the language of the 
two provisions, as well as of the plain and ordinary meaning of the 
words of the statute relating to counties, it could not be construed as 
limited in application to cases where railroads had been commenced and 
were unfinished at the time the constitution was adopted, and in whlch 
the counties, as such, had a direct pecuniary lnterest, but that lt con- 
ferred power on counties to subscribe for stock, in the manner pre- 
scribed, in any railroad Company which had been duly tncorporated to 
build a projected road In which the citizens of the county, as a body, 
hâve a gênerai lnterest because of the supposed beneflts to be derived 
from it 
i. Same — Validitt of Bonds — Effect of Récitals. 

Where a county issued negotiable bonds, as authorized by such stat- 
ute. In payment for stock subscribed in a railroad company whlch built 
lts road into the county as agreed, and the county received and con- 
tinued to hold the stock, taxed the road, and for a number of years paid 
the interest on the bonds, it is estopped by récitals thereln that they 
were issued by authority of such statute, as against a bona flde holder 
for value, to deny that the subscription was necessary to aid in the 
completion of the road, or that the citizens of the county had an lnterest 
therein, both of which were facts précèdent to the rlght to exercise the 
power conferred by the statute. 

Goff, Circuit Judge, dissentlng. 

On Rehearing. For former opinion, see 37 C. C. A. 484, and 96 

Fed. 284. 

A. C. Avery and James E. Shepherd (Avery & Avery, Schenck & 
Schenck. and Shepherd & Busbee, on the briefs), for appellants. 

Charles Price (John F. Dillon and Harry Hubbard, on the briefs), 
for appellees. 

1 State laws as rules of décision in fédéral courts, see notes to Griffln v. 
Wheel Co.. 9 C. C. A. 548; Wilson v. Perrin, 11 C. C. A. 71: Hlll T. Hlte, 29 

C. C. A. 553. 

113 F.--45 
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Before GOFF, Circuit Judge, and MORRIS and BOYD, Dis- 
trict Judges. 

_ MORRIS, District Judge. The opinion expressing the conclu- 
sions of this court on the first hearing of this case was filed August 
i, 1899. 37 C. C. A. 484, 96 Fed. 284. Upon the appellees' pétition 
for a rehearing the whole case has been fully reargued in connec- 
tion with the appeal in Wilkes Co. v. Coler, decided at this term, 
113 Fed. 725/and in connection with the answers of the suprême court 
of the United States to the questions certified in that case. 180 U. P. 
506, 21 Sup. Ct. 458, 45 L. Ed. 642. 

The bonds in question are as follows: 

"County of Stanly Six Per Cent Bond. 

"Stanly county, state of North Oarolina, is indebted to the bearer In the 
BUm of flve hundred dollars payable, * » *" etc. "This bond 1s one 
of a séries of eighty of the dénomination of one thousand dollars each, and 
forty of tbe dénomination of flve hundred, mailing a total of one hundred 
thousand dollars, issued by authority of an act of the gênerai assembly of 
North Oarolina ratified the third day of March, A. D. 1887, entitled 'An act 
to amend the charter of the Yadkin Kailroad Company,' and of sections 1906, 
1997, 1998, and 1999 of the Code of North Carolina, and authorized by a ma- 
jority of the qualified voters of Stanly county at an élection regularly held 
for that purpose on the 15th day of August, A. D. 1889, duly ordered by the 
commissioners of Stanly county. This séries of bonds is issued to pay the 
subscription of one hundred thousaad dollars made by Stanly county to the 
capital stock of the said railroad, khown as the Yadkin Kailroad Company. 
* * *" etc. "In testimony whereof, the chainnan of the board of county 
commissioners of Stanly county hath hereunto subscribed hls name for and 
on behalf of sald board, and the clerk of the sùperior court of Stanly county 
hath countersigned the same and afflxed thereto the seal of said sùperior 
court this fourth day of July, A. D. 1890." 

The récitals of présent interest are (1) that the bonds are issued 
by authority of the act ôf March 3, 1887; and (2) of sections 1996, 
1997, 1998, and 1999 of the Code; and (3) are authorized by a ma- 
jority of the votes of the county. 

The act of March 3, 1887, the suprême court of North Carolina 
has decided, never became a law of North Carolina, so far as it un- 
dertook tp. giyë authority to issue the county bonds, for the reason 
that it was not passed with the spécial formality required by sec- 
tion 14 of article 2 of the North Carolina constitution of 1868, 
which déclarés that no law shall pass; authorizing a county to raise 
money on its crédit, or impose a tax, unless the bill be read three 
several times in each house of the gênerai assembly, and pass three 
several readings on différent days, and the yeas and nays on the 
Second and third reading of the bill are entered on the journals. 
The récital of the invalid enactment of March 3, 1887, however, 
does not invalidate the bonds, if there was in force at the time the 
bonds were issued other valid législation which gave power to Stan- 
ly county to issue them; ànd it is urged upon us by counsel for 
the bondholders that the recited sections of the Code, reasonably 
constr'ued, and applied as understood at the time the bonds were 
issued, gave sufficient power and authority. County Com'rs v. Beal, 
113 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966; Commissioners v. 
January, 94 U. S. 202, 24 X. Éd. 110; City of Evansville v. Den- 
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nett, 161 U. S. 434, 443, 444, 16 Sup. Ct. 613, 40 I* Ed. 760; Knox 
Co. v. Ninth Nat. Bank, 147 U. S. 91, 13 Sup. Ct. 267, 37 h. Ed. 
93 ; Wilkes Co. v. Coler, 180 U. S. 506-524, 21 Sup. Ct. 458, 45 L. 
Ed. 642. Thèse sections of the Code were originally enacted as 
chapter 171 of the laws of North Carolina of 1868-69, and were re- 
enacted as sections 1996, 1997, 1998, 1999, and 2000 of the Code 
of 1883, with ail the formality required by section 14 of article 2 of 
the constitution with regard to a law allowing counties to pledge 
their crédit and impose a tax for that purpose. Commissioners v. 
Snuggs, 121 N. C. 394-401, 28 S. E. 539» 39 L- &• A. 439- 
The following are sections 1996 and 1997 : 

Section 1996 of the Gode of North Carolina: "The boards of commisslonem 
of the several counties shall hâve power to subscribe stock to any rallroad 
company or companles when necessary to ald In the completlon of any rall- 
road in which the citizens of the county may hâve an interest" 

Section 1997 of the Code of North Carolina: "The board of commissioners 
of any county proposing to take stock in any rallroad company shall meet 
and agrée upon the amount to be subscribed, and, lf a majority of the board 
shall vote for the proposition, thls shall be entered upon the record, which 
shall show the amount proposed to be subscribed, to what company, and 
whether in bonds, money or other property, and thereupon the board shall 
order an élection, to be held on a notice of not less than thirty days, for the 
purpose of voting for or against the proposition to subscribe the amount of 
stock agreed on by the board of county commissioners. And, lf a majority 
of the qualifled voters of the county shall vote in favor of the proposition, 
the board of county commissioners, through their chairman, shall hâve power 
to subscribe the amount of stock proposed by them and submitted to the 
people, subject to ail the rules, régulations and restrictions of other stock- 
holders in such company or companles. Provlded, that the counties, in the 
manner aforesaid, shall subscribe from time to tlme such amounts, either 
lu bonds or money, as they may think proper." 

The bonds were duly authorized by a majority of the qualified voters 

of Stanly county, and were dated July , 1890, and were issued 

from time to time as the railroad was built, and were placed on the 
market and sold; and for four years a tax was levied and collected 
by the county, and the interest coupons paid. When the tax for the 
fifth year had been collected, the superior court of Stanly county, in 
1897, at the instance of the commissioners of the county and certain 
taxpayers, held the bonds to be invalid, and enjoined the treasurer 
of the county from paying the interest; and on appeal the suprême 
court of North Carolina afRrmed the ruling. Commissioners v. 
Snuggs (1897) 121 N. C. 394, 28 S. E. 539, 39 L. R. A. 439. The su- 
prême court of North Carolina (Chief Justice Faircloth dissenting) 
held that Stanly county had no power or authority, under the above- 
recited sections of the Code, even with an affirmative vote of the qual- 
ified voters of the county, to issue bonds, and levy a tax for their pay- 
aient, in aid of a railroad not begun before the adoption of the state 
constitution of 1868. 

When this case was first heard in this court the argument of the 
counsel for the bondholders was largely devoted to the effort to show 
that the décision of the suprême court of North Carolina against the 
validity of the act of March 3, 1887, amending the charter of the 
Yadkin Railroad Company, and authorizing Stanly county to subscribe 
for its stock and issue thèse bonds, and declaring that act invalid 
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beçause not passed as required by the state constitution, was a ruling 
which this court ought not to follow. That question has been settled 
in favor of the county by the suprême court of the United States. 
Wilkes Co. v. Coler, 180 U. S. 506, 21 Sup. Ct. 458, 45 L,. Ed. 642. 
The other question, — how far this court was bound to follow the rul- 
ings of the suprême court of North Carolina in its construction of the 
sections of the Code recited in the bonds, was not fully discussed, and 
this is the question we are urged to re-examine upon this rehearing. 

The articles of the Code, first enacted in 1868-69 (chapter 171), 
and re-enacted as part of the Code in 1883, before the Stanly county 
bonds were authorized or issued, does, in the broadest terms, by sec- 
tion 1996, déclare that "the boards of commissioners of the several 
counties shall hâve power to subscribe stock to any railroad company 
when necessary to aid in the completion of any railroad in which the 
citizens-of the county may hâve an interest." The suprême court of 
North Carolina declared in Commissioners v. Snuggs (1897) that this 
language was to be held to mean that the railroad must be an un- 
finished one, which had been begun before the subscription was made, 
and that it must also be a railroad in which the county had a direct 
pecuniary interest. The question now to be re-examined is whether 
that construction is one to which, as a proposition of law, we can 
assent; and, if not, are we bound to follow the décision of the su- 
prême court of North Carolina? 

The case of Commissioners v. Snuggs was not a case to which any 
bondholder was a party. The county commissioners and certain tax- 
payers of the county were the plaintiff s, and the défendant was the 
county treasurer, who was the appointée of the county commissiotters, 
had no personal interest to resist the plaintiffs, and represented no 
bondholder. The bonds had been sold as negotiable securities, and 
had been over four years on the market, and had been purchased by 
widely scattered investors. The railroad into Stanly county had been 
built and was in opération, and for over four years the authorities of 
the county had recognized the bonds as valid obligations of the county, 
and had paid the interest. The case was, in effect, a direct attack upon 
the property of bona fide holders of the bonds, in which they had no 
hearing. It seems, therefore; to be a case in which it is our duty to 
examine the question independently, with, however, an earnest disposi- 
tion, to lean towards the conclusion arrived at by the suprême court 
of North Carolina. Folsom v. Township Ninety-Six, 159 U. S. 611, 
627, 16 Sup. Ct. 174, 40 L. Ed. 278; Burgess v. Seligman, 107 U. S. 
20, 33, 34, 2 Sup. Ct. 10, 27 L. Ed. 359; Loeb v. Columbia Tp., 179 
U. S. 472-493, 21 Sup. Ct. 174, 45 L. Ed. 280. 

Was there anything in the constitution, laws, or décisions of North 
Carolina which should hâve given warning to purchasers of the bonds 
that the power given to counties by section 1996 of the Code was not 
applicable to the Yadkin Railroad Company in Stanly county? As to 
state aid, the constitution clearly said (article 5, § 4) that it should onîy 
be given, unless submitted to a direct vote of the people of the state, 
"to aid in the completion of such railroads as may be unfinished at 
the time of the adoption of this constitution, or in which the state has 
a direct pecuniary interest." The language used by the framers of the 
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constitution when dealing with the aid which might be given, not by 
the state, but, by counties, to railroads, is quite différent, and it was 
to be presumed that the différence in language was significant of a cor- 
responding différence in meaning, intention, and policy. With regard to 
counties, the language of the constitution is simply (article 7, § 7) that 
no county shall loan its crédit, nor shall any tax be levied, except for 
necessary expenses thereof, unless by a vote of the qualified voter» 
therein. With regard to section 1996 of the Code, there had not 
been, prior to the issuing of the bonds in suit, any décision of the su- 
prême court of North Carolina construing its meaning. The import 
of its words, "The boards of commissioners of the several counties 
shall hâve power to subscribe stock to any railroad company or com- 
panies when necessary to aid in the completion of any railroad in 
which the citizens of the county may hâve an interest," was to be 
understood by those whose rights might be affected by them in their 
natural, ordinary, generally received sensé. In the first place, there 
is nothing in the words or their context to indicate that when enacted 
in the Code, in 1883, they were not intended to be a guide for the 
future, and not for the past. The office of laws is to operate upon 
future actions, and the universal rule is that statutes are prospective 
in their opération, unless the statute itself déclares it to be rétrospec- 
tive. It would seem, therefore, that while the Code remained unaltered 
whenever the case arose in which the citizens of a county might hâve 
an interest in a railroad, and county aid was necessary to its com- 
pletion, section 1996 gave power to the board of commissioners to sub- 
scribe to its stock. James v. City of Milwaukee, 16 Wall. 159, 21 
L. Ed. 267. Then follows section 1997, which prescribes how the 
board of commissioners shall by vote détermine the amount, and 
whether the subscriptions shall be in bonds, money, or property, and 
how they shall, when they hâve so determined, submit the proposition 
to a vote of the people, and réitérâtes the provision that "the counties, 
in the manner aforesaid, shall subscribe from time to time such 
amounts, either in bonds or money, as they may think proper." Sec- 
tion 1998 provides how the élection shall be had. Section 1999 dé- 
clares that in case the county shall subscribe the amount proposed, in 
bonds, the county commissioners shall hâve power to fix the rate 
of interest, and when and where it shall be payable, and to raise by 
taxation from year to year the amount necessary to meet the in- 
terest on said bonds. Section 2000 provides that the taxes to be 
raised for the payment of interest and principal shall be collected in 
like manner as other state taxes, and paid into the hands of the county 
treasurer, to be used by the chairman of the board of county commis- 
sioners "as directed by this chapter." It would seem that the fair 
import of this valid législation would be to give to the county commis- 
sioners of Stanly county power to do the very thing they hâve done 
in issuing thèse bonds. It is true that the suprême court of North 
Carolina has decided to the contrary, and has invalidated the bondi 
by its décision in 1897 in Commissioners v. Snuggs; but that was 
a case instituted five years after the bonds were put on the market, 
and in which the bondholders were not parties or represented. The 
suprême court of North Carolina was led to the conclusion that, when 
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the a,ct of 186S-69 was re-enacted in the Code, section 1996 and the 
four succeeding sections, çould hâve had référence to no case except 
where the county had a direct pecuniary interest in a railroad which 
had been begun and was unfinished at the time of the adoption of the 
constitution, in 1868, and could not apply to the Yadkin Railroad, 
which was begun in 1889. With this conclusion, after the most care- 
ful considération, and having now heard the matter reargued, a ma- 
jority pf the judges composing this court are unable to agrée. The 
framers of the constitution of the state, when intending to express 
such restriction, used such entirely différent language that it is dif- 
ficulté suppose that the législature in 1868-69 and in 1883, with that 
language in the state constitution, intended the same thing when they 
used the language now found in the Code. 

The words "in which the citizens of the county may hâve an in- 
terest" would seem to be the appropriate words to express the gên- 
erai interest which the whole body of the people of a county hâve 
in a railroad which they believe will benefit them, as distinguished 
from a direct pecuniary interest of the county as a corporation. 
When the framers of the constitution intended to limit and restrict 
the state in lending its crédit to railroads, they said, "except to aid 
in the completion of such railroads as may be unfinished at the time 
of the adoption of this constitution, or in which the state has a 
direct pecuniary interest, unless by a direct vote of a majority of 
the people of the state who should vote thereon." How natural 
and to be expected it would be that, if the législature had intended 
to restrict county aid to the same class of railroads, they would 
hâve used somewhat similar language ! Finding that section 1996 
gives power to the county to subscribe to stock in any railroad 
"when necessary to aid in the completion of any railroad in which 
the citizens bf the county may hâve an interest," is it flot reasonable 
to read it as meaning to complète the raising of the money neces- 
sary to build the road? When the route is surveyed and determined 
upon, and the charter for a private corporation obtained, and part 
of the stock subscribed, but not sufficient to complète the road, is 
it not most natural, with regard to such a projected road, that the 
authority to the county to subscribe stock should be spoken of as 
aiding in the completion ôf the road ? To complète a projected 
railroad for which a charter has been obtained, and for construct- 
ing which part of the stock has been subscribed, the thing needéd 
is more subscriptions of stock. And when the subject in hand is 
aiding in the completion of the road by subscription of stock, those 
aid in its completion who make the additional subscriptions to the 
stock. The language of Mr. Justice Brewer in Town of Andes v. 
Ely, 158 U. S. 312-321, 15 Sup. Ct. 954, 39 L. Ed. 996, is pertinent: 

"Whlle courts may properly see to it that proceedlngs for castîng bur- 
dens upon a community comply with ail the substantial requlrements of a 
statute, In order that no bnrden may be recklessly or fratxjulently imposed, 
yet such statutes are not of a crlmlnal character, and proceedlngs are not to 
be so technlcally constriïed or limited as to make them a snare to those who 
are encouragea to lnvest In the sëcurlties of the municlpallty." 

Cited, also, in Provident; Life & Trust Co. v. Mercer Co., 170 U. 
S. 593-600, 18 Sup. Ct. 788, 42 L. Ed. 1156. 
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In the resolution adopted by the board of county commissioners 
in June, 1889, ordering an élection to be held in Stanly county to 
ascertain whether a majority of the voters favored the subscription, 
it was stated, "It appearing that the citizens of said county hâve an 
interest in said railroad," and it was provided: 

"If the proposition to vote said subscription shall be ratlfled by a majority 
of the qualiûed voters of said county at said élection, then said bonds sha& 
be delivered to said Yadkin Railroad Company as follows: Twenty-flv» 
thousand dollars when ten miles of said road la constructed and in opération 
from Eowan county Une into said county of Stanly, twenty-flve thousand 
when said road is constructed and in opération from the town of Sallsbury 
to the town of Albemarle, and the remainlng flfty thousand dollars when 
said road is constructed and in opération from the town of Sallsbury to ths 
village of Norwood, in Stanly county: provided, that the said railroad Com- 
pany shall be required to begln the construction of said road at Sallsbury 
within ninety days from and after the flrst day of October, 1889, and to 
complète the same to Norwood within 18 inonths thereafter, and, if not so 
begun and completed, then said bonds shall not be delivered to said Com- 
pany: provided, however, that the board of commissioners of Stanly county 
shall hâve full power and discrétion to extend the time for the performance 
of the conditions and limitations herelnbefore mentioned." 

Thus it would seem that the board of commissioners and the 
voters of the county, a majority of whom voted in favor of thi* 
proposition, understood very intelligently what was meant by aiding 
in the completion of a railroad in which the citizens of the county 
might hâve an interest. The meaning given to the language of the 
Code after the rights of the holders of the bonds had vested is too 
strained, unnatural, and unwarranted to be accepted, to the destruc- 
tion of property rights acquired in good faith, based upon theordinary 
meaning of the language. Reluctant as we hâve been, in déférence 
to the opinion announced in Commissioners v. Snuggs, to corne to 
this conclusion, we think there is no escape from it. Moreover, is 
not the légal efïect of the récital in the bonds stating that they were 
issued by authority of sections 1996, 1997, 1998, and 1999 of the 
Code of North Carolina équivalent to a statement that the tacts 
existed which authorized their issue under those sections, viz., that 
they were issued to aid in the completion of a railroad in which the 
citizens of the county had an interest, and is not the county now 
estopped from denying that récital ? It seems to us that many cases 
hâve so held. Chafïee Co. v. Porter, 142 U. S. 355, 364, 12 Sup. 
Ct. 216, 35 L. Ed. 1040; City of Evansville v. Dennett, 161 U. S. 
434-442, 16 Sup. Ct. 613, 40 L,. Ed. 760 ; Board of Com'rs v. National 
Life Ins. Co., 32 C. C. À. 591, 90 Fed. 230, 231 ; Hughes Co. v. 
Livingston, 43 C. C. A. 541, 104 Fed. 306-316; School Dist. ▼. Rew 
(C. C. A.) ni Fed. 1, 7, 8; Belo v. Commissioners, 76 N. C. 489, 

493, 494. 495- 

It is urged in behalf of the county that législation substantially 
the same, in terms, as sections 1996 to 2000 of the Code, had been 
held to be unconstitutional in 1885 by the suprême court of North 
Carolina in Barksdale v. Commissioners (1885) 93 N. C. 472. In 
that case the question was as to the legality of the tax assessed by 
the county for the support of schools under a gênerai law giving 
power to ail counties. The objection made was that the tax was in 
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excess of the limit prescribed by the constitution, and that the act 
allowing the commissioners to exceed the limit was unconstitutional, 
because in disregard of article 5, § I. The tax in that case waa 
levied without being submitted to a vote of the people of the county, 
and was therefore inhibited by section 7, article 7, of the constitu- 
tion. The further objection also prevailed that the tax about to be 
levied exceeded the limit restriction of section 6 of article 5, viz : 

"The taxes levied by commissioners of the several countles shall be levied 
In like manner with the state taxes, and shall never exceed the double of the 
etate tax, except for a spécial purpose and with the spécial approval of the 
gênerai assembly." 

There is no allégation or évidence in this case that the payaient 
of interest on thèse bonds requires a tax exceeding that limit, or 
that the tax collected and in the hands of the county treasurer„ 
levied for the purpose of paying the coupons due at the institution 
of this suit, had exceeded that limit. 

The case of Galloway v. Jenkins (1869) 63 N. C. 147, cited by 
counsel for the county, deals exclusively with the constitutional pro- 
vision restricting the state from aiding railroads without a vote of 
the people, and has no relevancy to cases of county subscription». 
We nnd nothing in the décisions of the suprême court of North 
Carolina prior to the issue of thèse Stanly county bonds that pointed 
to any defect of power to issue them under the Code sections recited 
in the bonds. On the contrary, the opinion of that court in Belo 
v. Commissioners (1877) 76 N. C. 494, 495, is to the effect that as 
to bona fide holders the records of the proceedings of the commis- 
sioners affirming the existence of particular facts are conclusive, as 
well as the récitals in the bonds that they hâve been issued in pur- 
suance of the law which authorized their issue. 

The majority of the judges constituting the court on this rehear- 
ing are of opinion that the decree of the circuit court should be 
affirmed. 

BOYD, District Judge. I concur with Judge MORRIS in hia 
opinion filed in this case, and will give my reasons therefor: 

The county of Stanly issued its bonds, in the sum of $100,000, in 
the years 1890, 1891, etc., for the purpose of paying its subscription 
to the stock of the Yadkin Railroad, running from Salisbury to a point 
in Stanly (Norwood), — a distance of 44 miles. It is alleged in the 
bill that this road runs through the best and most fertile portion of 
Stanly county for a distance of 30 miles. It is also alleged that tht 
county of Stanly "has received benefits from the same, in the greatly 
increased value of the lands of the county, in the increased and im- 
proved transportation within the limits of the same, and, further, by 
reason of the taxes paid into the treasury of the county by the Com- 
pany in each and every year." It is also alleged "that in return for, 
and in considération of, said subscription, tiie Yadkin Railroad Com- 
pany issued to said county of Stanly stock in and to the said amount 
of one hundred thousand dollars, which stock the county holds now, 
and has held since the date of the issue of the same, to wit, the year 
1891." It appears, also, that the interest on the bonds so issued 
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by the county of Stanly was paid regularly to complainant» and others 
holding the bonds until 1897, — some time before the commencement 
of this suit. It is alleged in the bill that complainants "bought, for 
valuable considération, a large sum (the market price), a great num- 
ber" of thèse bonds (48), of the dénomination of $1,000 each ; "that 
the purchase of the bonds was for value, in good faith, and without 
any notice, expressed or implied, that there was any suggestion of 
their being void, invalid, or fraudulent, or otherwise than perfectly 
légal in their issue and sale." It appears that the payment of the in- 
terest on thèse bonds was stopped by reason of a judgment of the su- 
perior court of Stanly county, affirmed by the suprême court of North 
Carolina, in 1897, in the case of Commissioners v. Snuggs, 121 N. 
C. 394, 401, 28 S. E. 539, 39 L. R. A. 439. In that action the bonds 
in question were adjudged void. It is to be noted, in the first place, 
that there was no bondholder party to the suit of Commissioners v. 
Snuggs ; it being an action brought against the défendant, Snuggs, to 
restrain him from paying the interest on the bonds to the holders of 
the same; the interest, in the amount of $6,000, being in his hands, 
as treasurer, having been paid to him by the sherifï of the county 
for that purpose, and only that. It was held by him — set apart from 
ail other funds — solely for the purpose of the payment of the interest 
due July 1, 1897. 

The contention upon the part of the défendants, as appears from 
the complaint filed in May, 1897, in the superior court of Stanly, in 
the action against Snuggs, in which they were plaintifïs, was that the 
bonds sued on hère were void because the acts of 1870 and 1887 were 
not passed in accordance with the requirements of section 14, art. 
2, "of the constitution of North Carolina, in that neither of the said 
acts passed its several readings in the house of représentatives, on 
three différent days," and that the yeas and nays, if taken at ail, were 
not entered upon the journal, as required, etc. In this contention the 
plaintifïs in this action in the state court were sustained. In the su- 
prême court, however, it was insisted that, in addition to the power 
conferred by the statutes to issue the bonds, it was also conferred by 
sections 1996, 1997, 1998, and 1999 of the Code of North Carolina, 
recited in the body of the bond. The court, as appears from the 
opinion of Justice Montgomery, failed to uphold this contention, also, 
upon the sole ground, however, that the road was not shown to be an 
"unfinished road," and that the "citizens of the county had an interest 
in the same." 

Section 1996 of the Code of North Carolina is as follows: 
"The board of commissioners of the several counties shall hâve power to 
subscribe stock to any railroad company, or companies, when necessary to 
aid in the completion of any railroad in which the citizens of the county may 
hâve an interest" 

In the case of Commissioners v. Snuggs the sections of the Code 
were upheld by the court as valid statutes, and in this case were for 
the first time construed by the suprême court of North Carolina. 
They were passed regularly, and in accordance with the requirements 
of the constitution of the state. The court put its décision upon the 
ground that the sections of the Code did not apply. It was a cou- 
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struçtion of a valid statute by the court six years after the bonds 
in question came into the hands of complainants, innocent purchasers 
for value. In the case of Wilkes Co. v. Coler, 180 U. S. 506, 21 Sup. 
Ct. 458, 45 L. Ed. 642, it was decided that the décisions of the highest 
court of a state upon the question whether a particular act was passed 
in such manner as to become, under the state constitution, a law, 
should be accepted and followed by the fédéral courts. This décision 
was rendered in a case certified to the suprême court from this court, — 
Wilkes Co. v. Coler ; one of the cases in which Judge MORRIS has 
filed the opinions suggested in the outset of this argument, and of a 
similar nature to this. 

The question, then, is, in the case under considération, whether 
the bonds are valid and légal bonds. It was contended in the argu- 
ment that this court is bound by the décisions of the state court in 
the case of Commissioners v. Snuggs, 121 N. C. 394, 28 S. E. 539, 
39 L. R. A. 439. I think not, and, however much we may regret 
it, — and we do regret it, — it is still our duty to décide this case in 
accordance with the principles, as we understand them, laid down 
by the suprême court of the United States and by this court. In 
Burgess v. Seligman (the leading case upon this subject), the su- 
prême court of the United States (Justice Bradley delivering the 
opinion of the court) says: 

"Where contracta and transactions hâve been entered lnto, and rlghts hâve 
accru ed thereon,- under a particular state of the décisions, or where there 
has beeh ho décision of the state tribunals, the fédéral courts properly clalm 
the right to adopt their own interprétation of the law applicable to the case, 
although a différent interprétation may be adopted by the state courts after 
such rights were accrued." 

Says Justice Bradley further : 

"Fédéral courts exercise their own judgment always In référence to the 
'doctrines of commercial law." 

The rights of thèse parties hère are to be determined according 
to the doctrines of commercial law ; it being well settled that the 
bonds in question are commercial securities, — negotiable instruments. 

Pine Grove Tp. v. Talcott, 19 Wall. 666, 667, 22 L. Ed. 227, was 
an action in the United States circuit court upon coupons eut from 
bonds issued by that township in aid of a railroad under an act of 
the gênerai assembly of Michigan. The plaintiff in error insisted 
that several décisions of the suprême court of the state holding that 
thé construction ofrâilroads was not a public corporate purpose, 
such as townships were authorized by the constitution of Michigan 
to aid, and that such statute and the bonds issued in pursuance of 
it were voidy were controlling. The suprême court of the United 
States, in declining to be bound by those décisions, said : 

"It Is lnslstëd that the lnvàlidity of the statute has been determined by 
the two judgments of the suprême court of Michigan, and that we are 
bound to folio w those adjudications. We hâve examlned those cases wlth 
oare. With ail respect for the eminent tribunal by which the Judgments 
were pronounced, we must be permitted to say that they are not satlsfactory 
to our minds. We think the dissentlng opinion In the one flrst decided ls 
unanswered. Slmfiàr laws hâve been passed In twenty-one states. In ail 
of them but two It ls believed their validity has been sustained by the 
highest local courts. It ls not easy to reslst the force of such a current of 
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reason and authority. The question before us belongs to the domain of 
gênerai Jurisprudence. In thls class of cases thls court ls not bound by the 
judgment of the courts of the states where the cases arise. It must hear 
and détermine for itself. Hère commercial seeuritles are involved. When 
tue bonds were issued there had been no authoritative Intimation from any 
quarter that such statutes were invalld. The législature affirmed thelr valid- 
ity in every act by an implication équivalent In effect to an express déclara- 
tion. And during the period covered by their enactment neither of tbe other 
departments of tbe government of the state lifted lts voice agalnst them. 
The acquiescence was universal. The gênerai understandlng of the légal 
profession throughout the country ls believed to hâve been that they wero 
valid. The national constitution forbids the states to pass laws impairlng 
tbe obligation of contracts. In cases properly brought before us, that end 
can be accoruplished unwarrantably no more by Judlclal décisions than by 
législation. Were we to yield in cases like thls to the authorlty of the déci- 
sions of the courts of the respective states, we should abdicate the per- 
formance of one of the most Important dutles wlth whlch thls tribunal ls 
chargea, and disappoint the wise and salutary policy of the framers of the 
constitution in provlding for the création of an independent fédéral judiclary- 
The exercise of our appellate jurisdiction would be but a solemn mockery." 

Justice Harlan, in Wilkes Co. v. Coler, 180 U. S. 506, 21 Sup. Ct. 
458, 45 L. Ed. 642, before referred to, shows that it is only in cases 
where the state court has held an enactment is not passed in accord- 
ance with the requirements of the constitution that its décision is 
controlling. 

Hère is a construction of a valid statute, recited in the bond, which 
this court is asked to follow. We are not bound by it, and, while 
we regret it in this case, we cannot follow it. Says Justice Harlan, 
in Wilkes Co. v. Coler (page 519, 180 U. S., and page 463, 21 Sup. 
Ct., and 45 L. Ed. 642) : 

"Observe that the issue is not as to the construction, meanlng, or scope 
of a statute, but whetber that which purports to be a législative enactment 
ever became a law for any purpose." 

This paragraph from the opinion of Justice Harlan draws the 
distinction clearly and expressly between "the issue as to the con- 
struction, meaning, and scope of a statute," and the issue as to 
"whether that which purports to be a législative enactment ever 
became a law for any purpose." The court holds that the décisions 
of the highest court of the state upon the question as to whether 
"an enactment in the form of a statute was ever passed, so as to 
become, under the state constitution, a law," or not, are not to be 
disregarded. The question hère is not whether the sections of the 
Code relied on were ever passed as required by the constitution, 
so as to become valid laws (statutes of the state), but whether the 
circuit court of the United States is bound by the "construction, 
meaning, and scope of a statute" passed as required by the con- 
stitution, placed upon such statute by the highest court of a state 
after the issue of the bonds, which holds invalid and void bonds 
(negotiable instruments, commercial securities) issued by Stanly 
county "in good faith, put upon the market in due course of trade, 
purchased in open market for value"; the purchaser being unaware 
of any defect of authority or other irregularity on the part of the 
county, and there being nothing to excite suspicion of any defect 
or irregularity. 
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In the leading case of Louisville, N. A. & C. R. Co. v. Louisville 
Trust Co., 174 U. S. 573, 574, 19 Sup. Ct. 825, 43 L. Ed. 1081, 
Justice Gray says : 

"In Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008, this court 
stated, as an axiomatic principle in the law of corporations, this proposition: 
'Where a party deals with a corporation in good faith, the transaction is not 
ultra vires, and ne is unaware of any defect of authority or any other ir- 
regularity on the part of those acting for the corporation, and there is noth- 
ing to excite suspicion of such defect or irregularity, the corporation is 
bound by the contract, although such defect or irregularity In fact exista. 
If the contract can be valid under any circumstances, an Innocent party in 
such a case has a right to présume their existence, and the corporation is 
estopped to deny thein.' 10 Wall. 644, 645; Board v. SutlifC, 38 C. C. A. 167, 
97 Fed. 270. The proposition was supported by citations of many English 
and American cases, and among them Bank v. Turquand (1856) 6 El. & Bl. 
327; and the Justices of this court, while differing among themselves in the 
application of the principle to municipal bonds, bave ahvays treated Bank 
v. Turquand as well decided upon its f acts. Knox Co. v. Aspinwall, 21 How. 
539, 545. 16 L. Ed. 208; Moran v. Miami Co., 2 Black, 722, 724, 17 L. Ed. 
342; Gelpcke v. City of Dubuque, 1 Wall. 175, 203, 17 L. Ed. 520; St Joseph 
Tp. v. Rogers, 16 Wall. 644, 606, 21 L. Ed. 328; Humboldt Tp. v. Long, 92 
U. S. 642, 650, 23 L. Ed. 752. And see Zabriskie v. Railroad Co., 23 How. 
381, 16 L. Ed. 488, above cited." 

The cases cited by Justice Gray in the above paragraph are de- 
cided upon municipal bonds, and show that the principle he states 
applies to contracts municipal as well as to other corporations ; and 
the late Justice Miller, in his dissenting opinion in the case of Hum- 
boldt Tp. v. Long, 92 U. S. 650, 651, 23 L. Ed. 752, says : 

"The case of Knox Co. v. Aspinwall, 21 How. 539, 16 L. Ed. 208, the 
original case, on which the rule and principles are based, la itself based 
upon Bank v. Turquand." 

In 1890, 1891, etc., Stanly county, for the purpose already shown, 
put the bonds in question upon the market for sale. They were in 
due form, and contained the usual récitals. Thèse bonds were pur- 
chased in due course of trade by the complainants, unaware of any 
defect of authority or other irregularity in their issue. There was 
nothing to excite suspicion of any defect or irregularity in their 
issue. The railroad was constructed; the county had its stock in 
the same, and had for years paid the interest on the bonds. The 
county was, each and every year, collecting from the railroad Com- 
pany taxes levied upon the property of the same. Under conditions 
like thèse, I consider it the duty of this court, as said by Justice 
Gray in the case above cited, to uphold the bonds, — to déclare them 
valid, — if, under any circumstances, the court can do so. 

I hâve shown that this court is not bound by the construction put 
upon thèse valid statutes by the suprême court of North Carolina in 
the Snuggs Case, years after the issue ând sale of the bonds. It be- 
comes necessary, then, to inquire as to what construction the court 
will put upon the statutes. In coristruing thèse sections of the Code, 
we must do it in the light of the rule laid down by Justice Gray in 
the Louisville, N. A. & C. R. Co. Case. This is an easy thing to dot 
when we consider the décision of Belo v. Commissioners, 76 N. C. 
489. Indeed, it seems to us that if the principles laid down in that 
case had been called to the attention of the court in the case of Com- 
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missioners v. Snuggs, 121 N. C. 394, 28 S. E. 539, 39 I*. R. A. 439, 
the décision would hâve been différent. As I hâve already said, no 
bondholder was a party to that suit. It seems to hâve been argued, 
however, but there is no référence to the Belo Case in the opinion, 
and, from that, I take it, there was none in the argument. In addition 
to the leading opinion of the court, written by Justice Montgomery, 
there were two concurring opinions, and in none of them is there any 
mention of the Belo Case. This, to us, is remarkable, when we con- 
sider the fact that it is the leading case in North Carolina upon the 
subject of municipal bonds; and the more remarkable when we con- 
sider the principles there laid down, décisive of the case hère in favor 
of the bonds and their validity. What are thèse principles ? The su- 
prême court, in 1877, in Belo v. Commissioners, 76 N. C. 489, — the 
leading case upon the subject of municipal bonds, and the efïect of 
récitals in the bonds, — lays down the law as follows : 

"While the décisions are very uniform that the records of the justice^ 
court, affirming the fact of compliance with the conditions précèdent to the 
subscription of stock, are conclusive and estop the county from denying the 
validity of the bonds in the hands of a bona flde holder before maturity, 
they are equally uniform in giving the saine efïect to the récitals in the 
bonds themselves that they had been issued in pursuance of the law which 
authorized their issue. The récital is a détermination of the question, and 
the holder has a rlght to rely on it. Town of Coloma v. Eaves, 92 U. S. 484, 
23 L. Ed. 579; Knox Co. v. Aspinwall, 21 How. 539, 16 L. Ed. 208. Mr. 
Justice Gray says: 'In the leading case of Knox Co. v. Aspinwall, the dé- 
cision was rested upon two grounds. One of them was that the mère 
issue of bonds, containing a récital that they were Issued in pursuance of 
the législative act, was a sufflcient basis for the assumption by the pur- 
chaser that th» conditions on which the county was authorized to Issue 
them had been complied with, and it was said the purchaser was not bound 
to look further for évidence of such compliance, though the récital dld not 
afflrm it. The position was supported by référence to the Boyal Britlsh Bank 
v. Turquand, 6 El. & Bl. 327, In a case in the exchequer chamber, which 
fnlly sustains it.' " 

Hère the court in 1877 approved of the doctrine in the Royal Brit- 
ish Bank Case, upon which Knox Co. v. Aspinwall was based, — the 
case Mr. Justice Gray bases his décision upon in the case of Louis- 
ville, N. A. & C. R. Co. v. Louisville Trust Co., 174 U. S. 573, 574, 
19 Sup. Ct. 817, 43 L. Ed. 1081. The above are the words of Justice 
Gray, — the same used in the Belo Case by Justice Bynum; the lead- 
ing case on municipal bonds in North Carolina. 

To apply thèse rules to this case, what were the conditions on which 
the county of Stanly was authorized to issue the bonds? One was, 
"when necessary to aid in the completion of any railroad" ; and an- 
other was, "of any railroad in which the citizens of the county may 
hâve an interest." Hère was a power, législative in its character, re- 
cited in the bond, to be exercised under certain conditions. By 
whom? The act says, the "board of commissioners." In June, 1889, 
an order was entered upon the record of the board of commissioners 
of Stanly county, when they came to consider the proposition to sub- 
scribe to the capital stock of the Yadkin Railroad, a part of which 
was as follows: "It appearing that the citizens of said county hâve 
an interest in said railroad," etc. In this same order, référence time 
and again was made to the Yadkin Railroad and its construction, and 
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to the conditions upon whiçh it was to be constructed. Among others, 
it was ordered that "said railroad shall be of standard gauge." It 
appeared then to the board, and they (the commissioners) acted upon 
it, that there was a railroad to be completed, — constructed, — and that 
the; citizens of the county had an interest in it. Thèse were the con- 
ditions to be complied with, and some authority had to pass upon the 
same. It was not for the innocent purchaser of the bond to inquire 
as to whether the conditions were complied with, but for the municipal 
authorities who put it upon the market, and the récital in the bond 
that it was issued in pursuance of the power conferred by the sections 
of the Code "was a sufficient basis for the assumption by the pur- 
chaser that the conditions on which the county was authorized to issue 
it had been complied with." Belo's Case, supra. The proceedings 
had before the board of commissioners of Stanly county, printed in the 
record, show that the corporate authorities acted with the sections of 
the Coderecited in theiace of the bond before them, and that they 
passed upon ail questions left for their détermination, as said by Jus- 
tice Brewer in his opinion in thé Mercer Co. Case, 170 U. S. 601, 18 
Sup. Ct 79Ï, 4? L. Ed. 1156. It shows thèse corporate authorities 
were acting in good faith, and wanted to pérform their duty, according 
to law. On page 660, 30 C. C. A., and page 307, 87 Fed., in the case 
of Township Ninety-Six v. Folsom, the circuit court of appeals, speak- 
ing through Judge Jackson, says : 

"It will be observed from the inspection of thèse bonds that their récitals 
show upon the face of the bond a compliance with the law trader which they 
were issued. The purchaser ; had a right to assume that ail the conditions 
of the law were complied with, autborizing the Issue of the bonds. The 
question whether they were;issued in compliance with the law was a ques- 
tion thatproperly belonged to the authorities who were authorized by the 
acte of the législature to issue the bonds." 

Pùrchasing thèse bonds with the récitals they contained, was it re- 
quired of the purchasers to find out whether the citizens of the county 
of Stanly had an interest iri thé railroad? Was it required of them to 
find out whether the railroad was completed or uncompleted? Thèse 
are matters for the corporate authorities, and for them alone. Says 
Justice Brewer in Provident Life & Trust Co. v. Mercer Co., 170 U. 
S. 601, 18 Sup. Ct. 791, 42 L. Ed. 1156: 

"Ëy a' long séries of décisions, such récitals are held concluslve, in favor 
of a bona flde holder of bonds, that précèdent conditions prescribed by stat- 
ute, and subject to the détermination of those county offlcers, hâve been f ully 
complied with;" 

In the eàse of Provident Life & Trust Co. v. Mercer Co., 170 U ; 
S. .601, 18 Supi Gt. 788, 42 L. E& 1X156, it will be seen that the ré- 
citals in the bond, which are printed in the volume, are similar to 
those in the Stanly bonds. See, also, the récent case of Gunnison 
Co. v. E. H. Rollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390, 43 L. 
Éd. 689, as to récitals iri bonds; alsoSchool Dist. v. Rew (C. Ci A.) 
n ; l'Fed.,:iv ■ 

•■f'We understand the. rule tobe that the purchaser has to look no 
further than to ascertain if a power has been granted to issue the 
bonds. If there is a power, then he can dépend upon the récitals in 
the bonds for the proper exercise of that power. 
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The above are the rules which hâve obtained in North Carolina 
since 1877, — the first time they were considered. They are to be 
found in the case of Belo v. Commissioners, 76 N. C. 489 ; and in the 
light of the same, so clearly and forcibly stated by Justice Bynum, 
we must assume, if that case had been called to the attention of the 
court when the Snuggs Case was argued, as suggested by Judge 
MORRIS, the décision might hâve been différent. In Union Bank 
v. Commissioners of Town of Oxford, 116 N. C. 368, 21 S. E. 419» the 
court says: 

"The purchaser of such coupons as those sued upon must so far act upon 
the notice contained in the récitals, as a gênerai rule, as to examine the 
statutes referred to, and ascertain at his péril wliether the essential prereq- 
ulsites to the validity of the bonds hâve been met both by législative and 
popular action. We hold that upon a falr construction of the organic law 
and pertinent statutes, and their application to the facts of thls case, there 
has been a sufficient compliance with the essential requirements of the law 
to render the élection valid. We think, therefore, that the court erred In 
holding that the plaintiff was not entitled to recover, and the judgment of 
nonsuit must be set aside and a new trial granted." 

The récitals in the bonds in question, as they appear in the record, 

are: 

"Tbis bond ls one of a séries of eighty of the dénomination of one 
thousand dollars each, and forty of the dénomination of five hundred, lssued 
by authority of an act of the gênerai assembly of North Carolina ratified the 
third day of March, 1887, entitled 'An act to amend the charter of the Yad- 
kin Kailroad Company,' and of sections 1996, 1997, 1998, and 1999 of the Code 
of North Carolina, and authorized by a majority of the qualifled votera of 
Stanly county at an élection held for that purpose on the 15th day of August, 
1889, duly ordered by the board of commissioners of Stanly county." 

Under the décision in the Belo Case, and the rule to which the 
court calls attention in Union Bank v. Commissioners of Town of 
Oxford, both referred to above, the purchaser of the bonds "had 
only to examine the statutes referred to, and ascertain, at his péril, 
whether the essential prerequisites to the validity of the bonds 
hâve been met both by législative and popular action." Thèse sec- 
tions of the Code recited in the bond as authority for their issue 
were passed by the législature according to the constitution, and 
there is no doubt but that there was a large majority of the voters 
of the county of Stanly in favor of the issue of the bonds. Thèse 
things are admitted. So that the bondholder had to look no further 
than to see if there was a power conferred to issue the bonds. The 
performance of the conditions was a matter to be determined by the 
corporate authorities. The bondholders had the right to rely on 
the récitals for that. They did rely on them. They did ail that 
was required of them. 

It was contended by the appellants in the argument that the pro- 
visions of section 1996 of the Code refer only to those roads that 
were unfinished in April, 1868, the time of the adoption of the con- 
stitution ; and in support of this the attention of the court is called 
to the following: 

"Thls reasoning leads us to the stlll further conclusion that, at the time 
when the act of 1868-09 was brought forward, in the Code (section 1999 
and the four succeeding sections), It could hâve had référence to no cases 
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exçept: those where the counties had a pecunlary Interest In nnflnlshed rall- 
roads at the adoption of the constitution of 1868." Conimissloners v. Snuggs 
(1897) 121 N. C. 403, 28 S. B. 542, 39 L. R. A. 439. 

_ This case was decided in 1897. The statute of April 10, 1869 (sec- 
tion 1996 of Code), made no référence to the constitution of 1868, nor 
to any other point of time in the past. Every word in section 1996 
denoting tense is in the future tense, and the Code went into effect 
November 1, 1883. It is a universal rule of construction that ail 
statutes are prospective in their opération, unless the statute itself 
says to the contrary. "No statute should be given a rétrospective 
opération unless its words expressly require such construction." 
State v. Littlefield, 93 N. C. 614. What words in section 1996 re- 
quire that its opération be referred to April, 1868, — 15 years before 
it was re-enacted in the Code, and one year before it was ever put 
in any shape on the statute books of North Carolina? "Upon the 
same principle of construction, if section 1996 should be re-enacted 
in the Code of 1900, it would hâve no application to any road that 
might be built during the next century, but would apply to roads 
incomplète in the year 1868, — thirty-two years before its enactment." 
This principle has been passed on by the suprême court of the United 
States in James v. City of Milwaukee, 16 Wall. 159, 21 L. Ed. 267. 
In that case a statute authorized a city to lend its crédit to any rail- 
road company incorporated and organized, and the court held that 
companies thereafter organized were intended to be included, and 
the statute was applicable to them as well as those in existence. 
The court said (16 Wall. 160, 161, and 21 L. Ed. 267): 

"The défendant In error Insists that the power conferred was conflned to 
ïompanies already In existence at the date of the act, and such was the 
opinion of the court below. We entertain a différent opinion." 

In that case there was no word denoting the future tense, — no 
"shall," as in section 1996, — but the only words used were "incor- 
porated" and "organized." 

In this connection we observe that the suprême court of North 
Carolina, in the Snuggs Case, has construed the words of section 
1996 of the Code, "the citizens of the county may hâve an interest," 
not to mean what the language imports. The court holds that 
thèse words require the county, as a county, to hâve a pecuniary 
interest in the railroad, in order that the section may apply. In 
answer to this, it is only necessary to say no such words are to be 
found in section 1996 of the Code. This construction takes out the 
words "the citizens," and inserts the word "pecuniary," and thus it 
holds that the words "any railroad in which the citizens of the 
county may hâve an interest" are to be construed as follows, to 
wit: "any railroad in which the county has a pecuniary interest." 
A mère statement of such a construction is enough to réfute it. 
Hère we may call attention to the language of article 5, § 6, of the 
constitution of the state, when it was dealing with the question of 
the right of the state to issue railroad aid bonds. There it refers 
to a railroad "in which the state has a direct pecuniary interest." 
This section 1996 of the Code was adopted about one year after 
article 5, § 6, of the constitution. Doubtless the legislators had be- 
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fore them this provision of the constitution, or at least were familiar 
with it. The différence in the language was obviously intentional 
and significant. 

The history of the adoption of this provision of the state con- 
stitution as to state railroad aid bonds shows that it had a différent 
purpose from that of the Code (sections 1996-2000). The report 
of the treasurer shows that prior to the meeting of the convention 
the state had undertaken to issue its bonds in aid of certain rail- 
roads, and that under the statutes then existing the state was liable 
to be called upon for the issue of additional bonds, or for the guar- 
anty and payment of additional bonds; and the state owned stocks 
in certain railroads, thus having a direct pecuniary interest in them. 
The amendaient made to section 5, article 5, of the constitution, 
above quoted, was designed to enable the state, without a vote of 
the people, to carry out its contracts already entered into on rail- 
roads, etc., already begun, and to protect its interest in the rail- 
roads, etc., already begun. With a vote of the people, the state 
was allowed to aid railroads, without restriction. As the consti- 
tution (article 7, § 7) did not allow counties to incur any debt in 
any case, except for necessary expenses, without a vote of the peo- 
ple, the reason for the provision as to unfinished railroads in case 
of state aid did not apply to counties, and was purposely omitted 
in the act of April 10, 1869 (now sections 1996-2000 of the Code). 
This view is supported by the following décision rendered by the 
North Carolina suprême court in 1869, — the year following the con- 
stitutional convention. In Galloway v. Jenkins, 63 N. C. 147, the 
suit was to enjoin an issue of state bonds in aid of the railroad 
company. The court held that the bonds were unauthorized, under 
the provisions of the constitution. In the course of the opinion 
(Pearson, C. J., writing the same) the court says with respect to 
the restriction of the power of the state to incur debt, — speaking 
of the debt existing at the time of the adoption of the constitution 
of 1868 (page 153): 

"It will be found that most of the public debt was lncurred In three modes: 
(1) By subscribing for stock In railroad and navigation companies, and ts- 
sulng bonds to pay for the stock; the state becoming a member of the cor- 
poration. This is the heaviest Item, and amounts to, say, elght million dol- 
lars. (2) By issuing bonds of the state, and exchanglng such bonds for a 
like amount of the bonds of the corporation; the state not becoming a stock- 
holder, and taking the collatéral security, of more or less value. This ls 
the next heaviest item, and amounts to about three millions of dollars. 
(3) By indorsing the bonds of corporations, and taking a mortgage or some 
other collatéral security. This item amounts to two millions. Thèse are 
the three modes by which, judging from the past, lt was apprehended th« 
public debt might be so run up as to ruin the crédit of the state, and tarnish 
her honor and her réputation for good faith. [Page 155.] The suggestion 
that the crédit of the state was glven by this statute to aid In the comple- 
tion of an unfinished railroad was not strongly urged on the argument, and, 
lndeed, it could not be. An unfinished road is one that has been begun and 
partly worked on, and such a road is made an exception on the ground that 
it might be proper to finish it, in order to prevent a sacrifice of the work 
that had been done. There ls no évidence that such was the fact In regard 
to this road. The other suggestion, that the state has a direct pecuniary 
interest in this road, was properly abandoned. The word 'has' is in the 
présent tense. The exception ls obviously confined to roads In wnich th» 
113 F.— 46 
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state bad a direct pecuniary interest at the time of the adoption of the 
constitution; otherwise the state inight, by a subscription for stock, become 
directly interested in every railroad or navigation scheme that should there- 
after be projected, and thua the restrictions of the constitution would be of 
no effect whatever." 

Note the différence of the language of the constitution as to 
state aid bonds and the language of the Code as to county aid bonds. 
The constitution says "has," and note the comments of the court 
on the présent tense. The Code says "may hâve," etc. The words 
used are différent, and the purposes are différent. 

Such of thèse décisions of the suprême court of North Carolina 
as were rendered after the bonds in question were issued are not 
binding upon this court, and it is both the right and duty of this 
court to çonstrue this language of sections 1996-2000 according to 
the natural and proper meaning. Within the meaning of section 
1996 of the Code, the citizens of a county hâve an interest in any 
railroad running into or through the county. 

It is insisted by appellants that there was a policy of the state of 
North Carolina, as evidenced in the constitution of the state adopted 
in 1868, against issuing railroad aid bonds, by either the state or 
counties, except in aid of roads which were unfinished at the tirne 
of the adoption of the constitution. There was no such policy. The 
only policy was this : that no state bonds should be issued to aid 
any new railroads unless there should be a vote of the people, but 
with such a vote the state could aid any railroad, whether it had 
been begun or not at the time of the adoption of the constitution. 
If the railroad, had been begun and was unfinished at the time of 
the adoption of the constitution, state bonds might be issued in aid 
thereof without any vote of the people. As to counties, there was 
no distinction made as to whether the road was finished or un- 
finished at the time of the adoption of the constitution. A vote of 
the people of the county was required for the issuance of railroad 
aid bonds of a county in either case, whether a road had been be- 
gun or was a new railroad ; and there was absolutely no distinction 
whatever made in the constitution between new roads and unfinished 
roads, so far as respects county aid, and no such distinction existed 
in the Code or in any othër provisions of the statute. The définition 
given the Word "cômpletipn," as it appears in section 1996 of the 
Code of North Carolina, by the suprême court in Commissioners 
v. Snuggs, 121 N. C. 394, 28 S. E. 539. 39 L. R. A. 439, we think, 
with great respect, is toô nàrrow, too refined. The court says it is 
not used in the sections ôf the Code sùggested as synonymous with 
"construction," but the language hère requires that there must hâve 
been an unfinished road. Thé court went further, and, as I say, 
held that there must hâve been a road unfinished at the time of 
the adoption of the constitution of April 24, 1868, in order that thèse 
sections of the Code might hâve application. This interprétation 
of the word "completion" is not the correct one, as it seems to me. 
It is used as synonymous with "construction." This vîew is, we 
think, supported by the ôbvious différence between this language 
and the language used in the state constitution, as respects the is- 
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sue of state railroad aid bonds. Article 5, § 4, of the constitution, 
prohibits the issue of state railroad bonds, "except to aid in the 
completion of such railroads as may be unfinished at the tirae of the 
adoption of this constitution." Section 1996 of the Code, adopted 
April 10, 1809, about one year after the framing of this provision 
of the state constitution, omits the significant words, namely, "un- 
finished at the time of the adoption of this constitution." "On no 
possible theory can thèse words be read into the statute. The lég- 
islature did not put them there, and the courts cannot put them 
there." The législature, as before said, with the constitution be- 
fore it, wrote the act of April 10, 1869, in the light of the words 
of the constitution; and, if it was its purpose in that enactment to 
make both the same, the same words would hâve been used. Différ- 
ent words were used, as the purposes were différent. In this inter- 
prétation of the word "completion," it is well to observe the rule 
as laid down by Justice Brewer, in Provident Life & Trust Co. v. 
Mercer Co., 170 U. S. 602, 18 Sup. Ct. 788, 42 L. Ed. 1156. In 
that case the justice says the meaning of a word "is often qualified 
by the çontext." He illustrâtes this by a référence to what is said 
in Bunyan's Pilgrim's Progress : "As I walked through the wilder- 
ness of this world, I lighted on a certain place, where there was a 
den, and laid me down in that place, to sleep." The writer does 
not nieân that he passed from one end of the wilderness to the other, 
but "simply, that as he traveled in the wilderness he lighted on the 
den." So we must look at the context in this interprétation. In 
the foregoing I hâve kept in mind the rule laid down by Mr. Jus- 
tice Gray in Louisville, N. A. & C. R. Co. v. Louisville Trust Co. f 
174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081, already quoted in 
this opinion, that if, under any circumstances, the court can uphold 
bonds issued as the bonds in question were, it will do it. 

To proceed further in the argument, already longer than intended, 
it is admitted that the board of commissioners of Stanly county was 
proceedtng under the provisions of sections 1996, 1997, et seq., of the 
Code, as well as under the act of March, 1887. If this be true, then 
the bonds are valid, notwithstanding the récitals, provided the Code 
provisions conferred the power to issue them on the board. Knox 
Co. v. Ninth Nat. Bank, 147 U. S. 91, 13 Sup. Ct. 267, 37 L. Ed. 93; 
City of Cairo v. Zane, 149 U. S. 122, 13 Sup. Ct. 803, 37 L. Ed. 673; 
Anderson Ço. v. Beal, 113 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966. 
The défendants contend that thèse sections did not authorize the issue 
of the bonds, for the following reasons, also: Because said statutes 
are not local and spécial, as required by sections 1, 6, and 7 of article 
5 of the constitution of North Carolina. In this connection there is 
no évidence in the record that the payment of the interest or prin- 
cipal of thèse bonds will require a county tax to exceed the double 
df the state tax. And further, undér the décisions of the suprême 
court of North Carolina, this constitutional provision does not afïect 
the validity of the bonds, and in no view of the case could affect more 
than the method of having a valid, existing, and binding obligation 
paid. "The législative practice has uniformly been, as far as we know, 
to give approval in advance, and thus confer the requisite légal author- 
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ity to levy spécial taxes beyond the assigned limits, though, if given 
after the levy, it would doubtless be equally effectuai." Cromartie v. 
Commissioners, 87 N. C. 140. In Herring v. Dixon, 122 N. C. 423, 
29 S. E. 369, the suprême court again distinguishes between the power 
to confer a valid indebtedness without spécial législative sanction, and 
the power to levy a tax to pay said indebtedness, when it says : 

"In Vaughn v. Commissioners, 117 N. C. 429, 23 S. B. 354, whlle lt waa 
held that the commissioners could incur a debt for necessary expenses with- 
out a vote of the people, it was not held that they could levy a tax in ex- 
cess of the constitutional limit to pay lt without spécial approval of the 
législature." 

So, under the rulings of Cromartie v. Commissioners and of Her- 
ring v. Dixon, the commissioners hâve the right to contract a valid 
debt without a spécial act. Hère the money is in the hands of the 
trustée of the complainants, and no levy of any tax is necessary or 
asked. When a state law confers a gênerai power on a county to 
subscribe to the stock of any railroad in the state for any amount, 
riot exceeding $100,000, the county may subscribe to the stock of 
two railroads, $100,000 each. Chicot Co. v. Lewis, 103 U. S. 164, 
26 L. Ed. 495. In Daviess Co. v. Huidekoper, 98 U. S. 104, 25 l*. 
Ed. 112, the court upholds a subscription under a gênerai statute of 
Missouri, almost identical in language with section 1996: 

"Where an Innocent purchaser bnys bonds (negotlable securlties) whlch 
recite that they were lssued to fund a debt of the municipal corporation, the 
question of excessive indebtedness does not arise, and the purchaser ls not 
required to consider or inquire concerning lt" School Dlst v. Eew (O. 0, 
A.) 111 Fed. 1. 

The suprême court of North Carolina, in a late case (City of Char- 
lotte v. Shephard, 122 N. C. 603, 29 S. E. 842), says that: 

"Where such a corporation [speaking of a municipal corporation] bas 
thus acquired the right to create a debt and Issue the bonds, this power 
carries with it the power to levy the taxes necessary to pay said bonds and 
the accruing interest thereon." 

Rails Co. Ct. v. U. S., 105 U. S. 733, 26 L. Ed. 1220; U. S. T. 
City of New Orléans, 98 U. S. 381, 25 L. Ed. 225. 

This doctrine of the North Carolina court is supported fully by the 
two décisions cited above. 

The importance to ail parties in interest, the amount involved, and 
the care with which the case has been presented to the court by coun- 
sel, seemed to demand a full discussion of its principles ; and on that 
account I hâve gone over the entire record and the briefs filed, giving 
to them the best considération in my power. The conclusion reached 
is that thèse bonds are valid bonds. 

It follows that the decree entered in the circuit court in the Stanly 
Case, 89 Fed. 257, should be affirmed. 

COFF, Circuit judge. I dissent from the opinion of the court, as 
well as from the judgment éntered in this case. 
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(Circuit Court of Appeals, Fourth Circuit February 4, 19024 

No. 319. 

li Municipal Bonds— Authority to Issue — Effect of Récitals. 

The récital In municipal bonds that they were lssued under an act 
whlch ls invalld does not preclude inquiry as to whether there wai 
other valid législative authority under whlch the power to Issue them 
can be upheld. 

A SAME— EsTOPPEL BY RECITALS. 

A récital In county bonds of facts précèdent to their lssuance, which 
it was the province of the county offlcers to détermine, ls conclusive 
upon the county in favor of a bona flde holder.i 

8. STATUTS— CONSTITUTIONALITY OF ENACTMBNT— PARTIAL IKTALIDITY. 

The fact that a statute, among other thlngs authorlzlng a county to 
issue bonds, was not enacted In conformity to the mandatory require- 
ments of the state constitution relating to that class of législation, does 
not render it invalld as to lts other provisions, to whlch sucb constitu- 
tlonal requirement does not apply. 
4, Municipal Bonds— Authority to Issue— Construction of Statuts. 

The constitutional convention of North Carollna on March 9, 1868, 
passed an ordinance chartering a rallroad company to construct a rall- 
road from a point on another road "to some point In the northwestern 
boundary Une of the state to be hereafter determined." It located the 
western terminus of the eastern portion of the Une, whlch, when com- 
pleted, should constitute "lts first division." It further provtded that ail 
counties or towns subscriblng to the stock of the company should do so 
"in the same manner and under the same rules, régulations and re- 
strictions" as prescribed In the charter of another company prevlously 
incorporated, and such charter authorized "any town or county near or 
through which" the road mlght pass to subscribe for stock on a vote of 
the Inhabitants, and to issue bonds in payment therefor. Such ordi- 
nance was held by the suprême court of the state to be valld, to con- 
tinue in force after the adoption of the constitution, and to authorize 
the lssuance of bonds in payment for stock of the company by a county 
Into whlch the first division of the road extended as located by the ordi- 
nance. Held, that lt conferred like power upon another county lnto 
which the road was extended under a subséquent act of the législature, 
and that bonds voted and lssued by such county In conformity to lts re- 
quirements were valld obligations, although they purported to hâve been 
lssued under the subséquent act, whlch, in so far as lt attempted to au- 
thorize thelr issuance, was vold. 

Goff, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina. 

A. C. Avery and James E. Shepherd, for appellants. 
Charles Price (John F. Dillon, Harry Hubbard, and John M. Dil- 
lon, on the brief), for appellees. 

Before GOFF, Circuit Judge, and MORRIS and BOYD, District 
Judges. 

MORRIS, District Judge. This is a suit to détermine the validity 
of certain bonds issued by Wilkes county, N. C, in aid of the con- 

* Bona flde purchasers of municipal bonds, see note to Pickena Td, t. Post 

il a a a. a. 
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struction of the second division of the railroad constructed by the 
Northwestern North Carolina Railroad Company, incorporated in 
1868; the second division being from the towns of Winston and 
Salem, up the valley of the Yadkin, by way of Jonesville and Wilkes- 
boro, in the county of Wilkes, tô Patterson's Factory, in the county 
of Caldwell. After hearing argument in this appeal at the Novem- 
bef ter m, 1899, this court certified to the suprême court of the United 
States three questions : First, whether this court was controlled in 
dealing with the case by certain décisions of the suprême court of 
North Carolina in connection with article 2, §§ 14, 16, article 5, 
§§ I, 4, 6, 7, and article 7, § 7, of the constitution of North Car- 
olina, adopted April 24, ï 868 ; second, whether, if there was no dé- 
cision of the suprême court of North Carolina adverse to the validity 
of the bonds at the time whgn the appellees acquired them for a 
valuable considération without notice, they were yalid in the hands 
of the appellees; third, whether when the appellees acquired the 
bonds any décision then announced by the suprême court of North 
Carolina was adverse to the validity of the bonds which affected 
them in the hands of the appellees. The bonds were dated October 
21, 1889, and each one contained the following récital: 

'This bond ls one of a séries 6t one hundred lssued by authorlty of an act 
of the général assembly of North Carolina ratlfled on the 20th day of Febru- 
ary, A. r>. 18f9,' entitled 'An act to amend the charter of thé Northwestern 
North Carolina Railroad for the construction of a second division from the 
towns of Winston and Sâlem, In Forsyth county, up the Yadkin valley by 
Wilkesboro'W Patterson's Factory, Caldwell county,' and authorized by a 
vote of the màjbrity of thé quallfièd votera of Wilkes county, by an élection 
regulârjy hèld ,for that purpose, on the 6th day of November, A. D. 188&, 
and by an dirdet of the board of commissioners of Wilkes county, made on 
the flrst day pf Aprll, A. D. 1889. This séries of bonds ls lssued to pay the 
subscrlpttbn bf one hundred thousand dollars, made to the capital stock of 
thé Northwestern North Carolina Eailroad Company by said county of 
Wilkes." 

Article £, § 16, of the constitution of North Carolina, adopted April 
24, 1868, pfovided that no laW shduld be passed authorizing a county 
to raise mànéy on its crédit, or impose a tax, ùnless the bill for the 
purpose was read three .several tinïés in each house of the gênerai 
assembly, and passed three several readings on différent days in each 
house, and unless the yeas and nays on the second and third readings 
of the bill were entered on the journals. The suprême court of North 
Carolina ïn Ciôrhm'iisionèrs v. Call, 123 N. C. 308, 31 S. E. 481, 44 L. 
R. A. 252 ; Union Bank of Richmond v. Commissioners of Town of 
Oxford, 119 N. C. 214, 25 S. E. 966; 34 L,. R. A. 487; Commissioners 
v^ Snuggs, 12.1 N. C. 394, 28 S. E. 539, 39 L,. R. Ai 439; Rodman v. 
Town of Washington, 122 N. C. 39, 30 S. E. îl8; Commissioners 
v. Payne t ^23 N, C. 432, 31 S. E. 71 ï, — ail cases involving the validity 
of county bonds, — has held that the provisions of the constitution 
of North Carolina requiring the entry of the yeas and nays on the 
jownals was imperative, and the failure of such entry was absolutely 
fatal to the validity of the législation, so far as it undertook to au- 
thorize the county to issue bonds in aid of a railroad. In Commis- 
sioners y, Call (1898) the validity of the bonds of the issue now in suit 
was called in question, and the suprême court of North Carolina 
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declared that the act of February 20, 1879, under which thèse bonds 
are recited to hâve been issued, was never legally passed so as to 
become a law giving authority to issue the bonds, for the reason that 
the yeas and nays were not entered upon the journals. To the ques- 
tions certified by this court the suprême court of the United States 
gave the inost thorough considération, and held, Mr. Justice Harlan 
speaking for the court (Wilkes County v. Coler, 180 U. S. 506, 21 
Sup. Ct. 458, 45 L. Ed. 642), that the circuit court was bound by the 
décisions of the suprême court of North Carolina construing their 
own state constitution, and holding that the législative enactments of 
1868, 1879, and 1881 were not validly enacted, so as to give Wilkes 
county power to issue thèse bonds. But the suprême court of the 
United States further ruled that notwithstanding the invalidity of 
the act of February 20, 1879, the bona fide holders of the bonds 
might look to any valid législation giving power to issue them, and 
that whether or not there was such power was to be determined by 
the law of North Carolina, as declared by the suprême court at the 
time the bonds were put upon the market. Mr. Justice Harlan, 
speaking for the court, said : 

"But the Belo Case, 76 N. 0. 489, involved other considérations. Forsyth 
county (whose liability on the bonds in suit in that case was directly in- 
volved) made the point that it had no authority to issue such bonds. The 
court, however, held that such authority was conferred by the convention 
ordinance of March 9, 1808, and the subscription and bonds made in the 
name of that county to the Northwestern North Carolina Railroad Company 
were upheld as valid under that ordinance, which was recognized as part of 
the law of the state and as conferring authority on the county of Forsyth 
to do what It did. It results that when the bonds hère in question were is- 
sued. in 1889, It was the law of North Carolina that the ordinance of 1868, 
constituting the charter of the Northwestern North Carolina Railroad Com- 
pany, was not superseded by the constitution of 1868, but was in force, and, 
therefore, gave power to the counties embraced by its provisions to take 
stock in that company and pay for it in county bonds. Just as Forsyth 
county had done." 

Mr. Justice Harlan then calls attention (page 531) to the rule that as 
in 1877 m tne Belo Case the suprême court of North Carolina had 
recognized the power of the counties embraced within the provisions 
of the convention ordinance of 1868 to issue bonds to pay for stock in 
this same railroad, when the power was exercised by a county under the 
restrictions imposed by the constitution of 1868, that is to say, "not 
unless by a vote of a majority of the qualified voters therein," that no 
subséquent décision of the suprême court of North Carolina, made after 
county bonds had been put upon the market, could alter vested rights 
by holding that the constitution of 1868 abrogated the power given by 
the convention ordinance, and by holding that no subscription in aid of 
a railroad could be made except by virtue of a new statute passed in 
conformity to the requirements of section 14 of article 2, and thus in- 
validate bonds issued before the rendering of such a décision. The 
suprême court of the United States, while recognizing that the Belo 
Case (76 N. C. 489) and the Hill Case (67 N. C. 367) had held that the 
convention ordinance of 1868 gave power to the counties embraced 
within its terms to issue bonds such as those now in suit, declined to 
consider, under the questions certified by this court, whether Wilkes 
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county was embraced within the gênerai powers of that ordinance, and 
suggested the following as some of the various questions which might 
arise in considering whether Wilkes county had the power under that 
ordinance, unassisted by any of the subséquent enactments, to issue 
the bonds sued on in the présent case, viz. : 

"Did the gênerai power given by that ordinance to the Northwestern 
North Carolina Railroad Company to construct a railroad from ita eastern 
terminus, 'running by way of Salem and Winston, In Forsyth county, to 
some point In the northwestern boundary Une of the state to be hereafter 
determined,' invest Wilkes county with authority to subscribe to the stock 
of the company and to issue bonds in payment of such subscriptlon? Was 
Wilkes county In the same category with Forsyth county? Was the routa 
of the road northwest of Salem and Winston to some point In the north- 
western boundary Une of the state to be determined by the législature or by 
the company? If by the législature, was that route ever determined other- 
wise than by the act of 1879, which has been adjudged never to hâve be- 
come a law of the state? Did Wilkes county hâve authority, under the or- 
dinance of 1868 alone, to ald by a subscriptlon of stock and bonds the con- 
struction of the second division of the road referred to in the act of 1879, 
extending from the towns of Winston and Salem up the valley of the Yad- 
kin by way of Jonesville and Wilkesboro, in the county of Wilkes, to Patter- 
son's Factory, in the county of Caldwell?" 

The suprême court said: 

"Thèse are matters about which we do not feel dlsposed to express an 
opinion under the very gênerai and indeflnite questions certified from the 
circuit court of appeals. Nor do we deem it proper to express any opinion 
as to the scope and the effect upon the rlghts of the parties of sections 199ô- 
1999 of the Code of North Carolina." 

The récitals of the bonds in suit are as follows : (i) That the bond 
is issued by authority of an act of the gênerai assembly of North Caro- 
lina ratifiée! the 20th day of February, A. D. 1879. This act being an 
invalid enactment, and not a law, so far as it undertakes to give power 
to issue bonds, this récital does not preclude inquiry as to whether or 
not there was such a law, and the existence of législative authority. 
Northern Nat. Bank v. Trustées of Porter Tp., 110 U. S. 608, 4 Sup. 
Ct. 254, 28 L. Ed. 258. But the récital of an invalid act does not pre- 
clude inquiry as to whether there was in existence any other valid 
législative authority under which power to issue the bond could be 
upheld. Wilkes Co. v. Coler, 180 U. S. 506, 524, 21 Sup. Ct. 458, 
45 L. Ed. 642; Board of Commissioners v. Beal, 113 U. S. 227, 5 
Sup. Ct. 433, 28 L,. Ed. 966; Commissioners v. January, 94 U. S. 
202, 24 L. Ed. 110; City of Evansville v. Dennett, 161 U. S. 434, 443, 
444, 16 Sup. Ct. 613, 40 E. Ed. 760; Knox County v. Ninth Nat. 
Bank, 147 U. S. 91, 13 Sup. Ct. 267, 37 L. Ed. 93. (2) The second 
clause of the récital is to the effect that the bond is authorized by a 
vote of the majority of the qualified voters of Wilkes county by an 
élection regularly held for that purpose on the 6th day of November, 
A. D. 1889, and by an order of the board of commissioners of Wilkes 
county, made on the ist day of April, A. D. 1899. This is a récital of 
facts which it was for the board of commissioners of Wilkes county to 
ascertain and décide, and which, therefore, the county is estopped from 
denying as against a bona fide holder. Board of Commissioners v. 
Beal, 113 U. S. 227, 229, 5 Sup. Ct. 433, 28 L. Ed. 966; Gunnison 
County v. E. H. Rollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390, 43 
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L. Ed. 689. (3) The bond further recites that, "This séries of bonds 

is issued to pay the subscription of $100,000 made to the capital stock 
of the Northwestern North Carolina Railroad Company by said county 
of Wilkes." This récital is in the same way conclusive of the facts 
therein stated. 

The question now to be passed upon, therefore, is whether, indé- 
pendant of the invalid législative enactments attempted to be passed 
subséquent to the convention ordinance of March 9, 1868, Wilkes 
county had the power under that ordinance to submit the stock sub- 
scription to the vote of the qualified voters, and upon authorization 
by a majority of the votes to issue the bonds and levy taxes to pay 
the interest and principal. If Wilkes county was in the same category 
with Forsyth county, the suprême court of North Carolina adjudged 
in the case of Belo v. Commissioners (1877) 76 N. C. 489, that the 
power was conferred by the ordinance of the convention, and this rul- 
ing remained undisturbed by any subséquent adjudication of the su- 
prême court of North Carolina, and until after thèse bonds were issued. 
The power thus held to be sufficient to authorize Forsyth county to 
subscribe to the stock of this railroad and issue bonds in payment is to 
be found in the following sections of the ordinance to incorporate the 
Northwestern North Carolina Railroad Company, ratified March 9, 
1868: 

"Section 1. That for the purpose of constructlng a railroad of one or more 
tracks from some point on the North Carolina railroad between the town of 
Greensboro, in Gullford county, and the town of Lexington, !n Davidson 
county, running by way of Salem and Winston, In Forsyth county, to some 
point in the northwestern boundary Une of the state, to be hereafter deter- 
mined, a Company is hereby incorporated under the name and style of the 
Northwestern North Carolina Railroad Company, etc." 

"Sec. 2. Be lt further enacted that the capital stock of Baid Company may 
be created by subscriptions on the part of indtviduals, corporations and 
counties in shares of one hundred dollars." 

Section 5 provides that the président and directors shall proceed to 
locate the eastern terminus of the road and proceed at once to con- 
struct said road in five mile sections to the towns of Winston and 
Salem, in Forsyth county, which portion of the railroad when com- 
pleted "shall constitute its first division." 

Sections 8 and 9 provide that the state should loan its bonds to the 
railroad company as each five miles is graded and ready for its su- 
perstructure to the amount of $10,000 per mile upon the security 
of a first mortgage of the entire road and its property. 

Section 12 is as follows : 

"Be it further ordained that the stockholders of said company may pay 
the stock subscribed by them either In money, labor or materials for con- 
structing said road as the board of directors may détermine, and that ail 
counties or towns subscriblng stock to said company shall do so in the same 
manner and under the same rules, régulations and restrictions as are set 
forth and prescribed In the act incorporating the North Carolina and Atlantic 
Railroad company, for the government of such towns and counties as are 
now allowed to subseribe to the capital stock of said company." 

"Section 13. Be it further enacted that the company shall hâve the power 
to construct branches of said road, one of which shall run from the town» 
of Winston and Salem, by way of Mount Airy, In Surry county, to the Une 
of the State of Virginia." 
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Section 33 of the charter of the North Carolina & Atlantic Rail- 
road Company, passed in 1852, c. 136, is as follows: 

"Sec. 33. Be It further enacted that it shall be lawîul for any incorporated 
town or county near or through which said rallroad may pass to subscribe 
for such an amount of stock in sald company as they shall be authorized to 
do by the inhabltants of said town or the citlzens of said county In manner 
and form as hereafter provided." 

Sections 34, 35, 36, and 37 provide the manner in which the vote 
of the qualified voters of the counties shall be taken and, if a ma- 
jority of the qualified vùtefs voting upon the question are in favor of 
the subscriptioh, provide how the subscription shall be made, and 
that the county shall negotiate a loan or loans, and shall levy taxes 
to pay the principal and interesti 

It will be seen by reading the sections of the charter of the North 
Carolina & Atlantic railroad into the charter of the Northwestern 
North Carolina Railroad, as required by its section 12, that every 
county near or through which the railroad may pass is authorized 
to subscribe for its stock to an amount authorized by a majority of 
the qualified voters of the county, and to issue bonds in payment, 
and to levy taxes to pay the principal and interest. The first ques- 
tion therefore now is, was the railroad which was constructed into 
Wilkes county by the Northwestern North Carolina Railroad Com- 
pany a part of the railroad authorized to be built by its charter? 
If it was, then it would seem that the powers conferred by the char- 
ter operated to validate the action of Wilkes county, just as the same 
powers in the same chprter were held by the suprême court of North 
Carolina in Belo v. Commissioners to hâve done in the case of 
Forsyth county. The convention ordinance authorizes counties to 
subscribe to the stock of the railroad company, and it provides that 
ail counties subscribing shall ào so in the manner and under the 
same rules, régulations, and restrictions set forth in the charter of 
1852, c. 136. The only restriction in that charter which is drawn in 
question is the provision that the subscription shall be by counties 
near or through which the railroad may pass. The railroad in aid 
of which the bonds in suit were issued does pass through Wilkes 
county. It appears to us that it is the same railroad authorized by 
the convention ordinance. That ordinance authorizes a railroad run- 
ning by way of Salem ànd Winston^ in Forsyth county, to some point 
in the northwestern boundary line of the state, to be thereafter de- 
termined, and contemplated and provided for its being built by divi- 
sions, and enacted that the portion to Salem and Winston should 
constitute its first division. The pièce of railroad for which the bonds 
in suit were issued does run from Salem and Winston in the gênerai 
direction of the northwestern boundary line of the state, and, indeed, 
it seems évident that such a railroad to a point in the northwest- 
ern boundary line of the state must pass near or through Wilkes 
county. The act of Feb; 20, 1879, which is recited in the bonds 
as the authority for issuing them, definitely located this road running 
into Wilkes county. It does it by enacting that section 13 of the 
convention ordinance shall be amended by adding certain words 
which make it read, when so amended, as follows: 
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Sec. 13. Be lt further ordalned that the company shall haTe power to con- 

struct branches of said road, one of which shall run ftom the towns of 
Winston and Salem by way of Mount Airy, In Surry county, to the Une of 
the state of Virginia (amendment), "and one of which shall be constructed 
from the towns of Winston and Salem, up the Valley of the Yadkln by way 
of Jonesville and Wilkesboro, In the county of Wilkes, to Patterson's Fac- 
tory, in the county of Oaldwell, which branch shall be known as second 
division." 

Section 2 of the act of February 20, 1879, provides for convict 
labor being furnished for the purpose of constructing this second 
division ; and section 4 provides for bond subscriptions by any coun- 
ty in the state. This act was invalid so far as it attempted to give 
power to the counties to create a debt, because it was not passed as 
laws for that purpose are required by the constitution of North Car- 
olina to be passed, but that invalidity does not afifect the sections 
of the law which deal with other matters. Rodman v. Town of Wash- 
ington, 122 N. C. 39, 42, 30 S. E. 118; Russell v. Ayer, 120 N. C. 180, 
189, 2J S. E. 133, 2,7 L. R. A. 246 ; Gamble v. McCrady, 75 N. C. 509 ; 
Union Bank of Richmond v. Commissioners of Town of Oxford, 119 
N. C. 214, 25 S. E. 966, 34 L,. R. A. 487. So far as now appears, the 
amendment locating the road into Wilkes county was validly pass- 
ed, and became a valid law of North Carolina. If section 13 had 
been originaliy enacted as it now reads as amended, it would seem 
clear that as when built this pièce of road was declared to be the 
second division of said road, and as power was given to ail counties 
"near or through which said railroad may pass" to subscribe for 
stock, that Wilkes county would be in the same category with For- 
syth county, which is mentioned in the section locating the first divi- 
sion. Wilkes would be one of the counties through which the second 
division of the road was authorized to be constructed, just as Forsyth 
was a county into which the first division of the road was to be built. 
Has the suprême court of North Carolina ever interpreted this 
amendment and declared its meaning? We do not find that it has. 
In Commissioners v. Call, the majority opinion does not place the 
décision upon the contention that Wilkes county is not in the same 
category with Forsyth county, but upon a want of power affecting 
both alike, and upon the fact that an invalid enactment is recited on 
the face of the Wilkes county bonds as authority to issue them. 

The original charter ordinance of 1868 having given authority to con- 
struct a railroad by way of Salem and Winston, in Forsyth county, 
to some point on the northwestern boundary line of the state, and 
to construct branches, and the législature having afterwards validly 
enacted that one of thèse branches running towards the northwestern 
boundary line of the state, to be called the second division, should 
be constructed by way of Wilkes county, there would seem no sound 
reason for construing the législation so as to deny to Wilkes county 
that power to issue bonds which the suprême court of North Car- 
olina had in 1877 held that Forsyth county had. 

It is iirged in argument that the policy of North Carolina was de- 
clared by the constitution of 1868 to be hostile to permitting counties 
to bond themselves in order to subscribe to railroads which passed 
near or through them. We do not think this anywhere appears. 
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The constitution does not, as it might easily hâve done, if such had 
been the policy of its framers, déclare that no county should hâve 
the power to create a debt for such a purpose; it merely provided 
that new laws for that purpose should be enacted with a spécial for- 
mality tending to insùre their careful considération by the législature. 
The only inhibition which the constitution enacts against counties is 
by article 7, § 7, which is that no county shall loan its crédit unless 
by a vote of the majority of the quâlified voters, and the constitu- 
tional convention itself passed the charter of the Northwestern North 
Carolina Railroad with the power to the counties near or through 
which it should pass to issue bonds for subscription to its stock, and 
the constitution did not inhibit the exécution of any powers previ- 
ously given to counties to make subscriptions to railroad stock and 
issue bonds therefor. 180 U. S. 531, 21 Sup. Ct. 458, 45 L. Ed. 642. 
Nor does section 1996 of the Code of North Carolina, prescribing 
that counties shall hâve power to subscribe to aid in the completion 
of railroads in which their citizens may hâve an interest, nor the 
many enactments of the state législature conferring upon counties 
the power to aid railroads, indicate such a policy, but, rather, a con- 
trary one. 

We think that Wilkes county when the bonds in suit were issued 
was in the same category with Forsyth county, and that the pur- 
chasers of the bonds had a right to rely and rest upon the décisions in 
the cases of Hill v. Commissioners (1870) 67 N. C. 367, and Belo 
v. Commissioners (1877) 76 N. C. 489, as to the power conferred by 
the ordinance of Mardi 9, 1868, and that the différent conclusion as 
to the power conferred by that ordinance arrived at and declared by a 
majority of the suprême court of North Carolina, long after the date 
of the issuing of the bonds in suit, cannot destroy the validity of the 
bonds in the hands of bona fide holders. Loeb v. Trustées, 179 U. S. 
472, 492, 21 Sup. Ct. 174, 45 L. Ed. 280. 

It is, of course, with great reluctance that we feel constrained to 
diff er from the conclusion arrived at by the suprême court of North 
Carolina as announced in the majority opinion in Commissioners v. 
Call (1898), and it may be that the différence would not hâve arisen 
had the contentions in support of the validity of the bonds been as 
fully presented in that case in behalf of holders as deeply interested 
in them as they hâve since been in the suprême court of the United 
States and in this court in the litigation over their validity. 

Having reached th» conclusions herein expressed, it does not ap- 
pear necessary to consider the : effject of sections 1996-1999 of the 
Code of North Carolina giving power to counties to aid in the com- 
pletion of railroads in which the citizens of the county hâve an in- 
terest. 

The majority of thé judges sitting in this appeal are of opinion that 
the decree of the circuit court should be affirmed. 

BOYD, District Judge. In concurring with Judge MORRIS in his 
opinion in this case, I désire to say: This cause was argued upon the 
whole record, it being on appeal from a decree entered in the circuit 
court for the Western district of North Carolina at Greensboro, April 
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14, 1899, by Judge Purnell, designated to préside in that district by 
the circuit judge. The rights of the parties are to be determined upon 
the whole record, including the answers by the suprême court to the 
certified questions. The décision is reported in 180 U. S. 506, 21 Sup. 
Ct. 458, 45 L. Ed. 642. The answers to the questions certified are, 
in substance, as follows : (1) That the circuit court should hâve re- 
garded the décisions set out in the questions as controlling upon the 
inquiry whether the législative enactments of 1868, 1879, and 1881 
were passed in such manner as to become, under the constitution, laws 
of the state. (2) That the rights of the parties in this case are deter- 
minable by the law of the state as it was declared by the state court to 
be at the time the bonds hère involved were made in the name of the 
coûnty and put upon the market. The questions certified by this court 
to the suprême court involved the validity of an issue of bonds in the 
sum of $100,000 by the county of Wilkes, in the state of North Caro- 
lina, in the year 1889, in payment of its subscription in this sum to the 
capital stock of the Northwestern North Carolina Railroad Company, 
a corporation constructing and owning a railroad running from Greens- 
boro via Winston-Salem, in Forsyth county, to Wilkesboro, in Wilkes 
county. The power relied on by the complainants in the bill for the 
issue of the bonds was the ordinance of 1868, the charter of the Com- 
pany, and an act of assembly of the nth of August, 1868, the sections 
1996, 1097, etc., of the Code of North Carolina, an act of assembly 
of February 20, 1879, and an act of March 2, 1881, ail referred to in 
paragraph 21 of the bill, page 7 of the record, etc. After the issue of 
thèse bonds, in due course of trade, there came into the hands of com- 
plainants 55 of the same, of the dénomination of $1,000 each. The 
purchase of the same was for value, the highest market price, in good 
faith, and without notice, express or implied, that there was any sug- 
gestion of their being void, invalid, fraudulent, or otherwise than légal 
bonds in their issue and sale. It is alleged that the interest on thèse 
bonds was paid regularly for eight years by the county, and that such 
payment was enjoined by a judgment of the superior court of Wilkes 
county, afnrmed by the suprême court, rendered in an action by the 
board of commissioners of the county against the treasurer, one Call, 
who, as such, held in his hands a fund for that purpose. It is alleged 
in the bill that this railroad runs over 20 miles in the county of Wilkes, 
and is the only railroad in that county. It is contended upon the part 
of the appellants that the décision of the suprême court of North Caro- 
lina in the action above set out should be followed by the circuit court. 
The suprême court, in answering the questions certified, disposed of 
that contention. Therefore I will not discuss it further than I hâve al- 
ready in the Stanly Co. Case (No. 290, at this term) 113 Fed. 705. By 
référence to the décision of the suprême court, it is to be noted one 
thing decided was that the ordinance of 1868 was valid, and was in 
force after the constitution was adopted; and, further, that the su- 
prême court of North Carolina had so held in the cases of Hill v. 
Commissioners, 67 N. C. 367 (June term, 1870), and in Belo v. Com- 
missioners, 76 N. C. 489 (Aug. term, 1877). Further, it was held ex- 
pressly that the Belo Case decided the ordinance of 1868, March gth, 
conferred the power upon Forsyth county to make the subscription 
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made by the county, and that this was so independently of any other 

législation. As to Wilkes county, the court states the question to be 
as follows : "Whether Wilkes county was so situated with référence 
to the contemplated rpad that it could be said to hâve had the same 
authority as was given to Forsyth county." Mr. Justice Harlan, de- 
livering the opinion of the court, says : "Was Wilkes county in the 
same category as Forsyth county?" In short, if Wilkes county was 
in the same category with "Forsyth county, then it stands decided by 
the suprême court of the United States that the ordinance of 1868 did 
give to Wilkes county the authority to issue the bonds in question, 
irrespective of the législation of 1868, 1879, and 1881 ; so that the only 
question now is, whether Wilkes county was in the same category with 
Forsyth county. If so, the answer of the suprême court to the second 
question applies, which is that the rights of the parties in the Wilkes 
county case, this case, are determinable by the law of the state as it 
was decided by the state court to be at the time when the Wilkes 
county bonds were put upon the market. It results, therefore, that if 
Wilkes county was in the same category with Forsyth county the ques- 
tion is conclusively decided in favor of the validity of the bonds by 
the suprême court of the United States, without anything more, and 
the circuit court of appeals should affirm the judgment of the circuit 
court in this case. The suprême court of North Carolina, in Commis- 
sioners v. Call (1898) 123 N. C. 308, 317, 31 S. E. 481, 484, 44 L,. R. 
A. 252, undertakes to distinguish the case of Belo v. Commissioners, 
76 N. C. 489, as follows: 

"We hâve not overlooked the fact that In Belo v. Commissioners, 76 N. 
C. 489, this court strongly Intimâtes that section 12 of the charter did confer 
the authority glven in section 33 of the act of 1852. [Section 2 of the ordi- 
nance of the constitutional convention gave the power, and section 12 pre- 
scribed the manner of lts exercise], but It does so lncldentally, and with 
little discussion, because lt was not denled In the pleadings. This was not 
the determlning point In the case, which turned chiefly upon the récitals in 
the bonds and the ratlfying act of 1868. This ls clearly shown In the 
opinion Itself, which dévotes four pages to the discussion of équitable 
estoppel arislng on the récitals, and about half a page to the possible bind- 
lng effect of the ordinance, windlng up with the signlflcant sentence on 
page 497, that 'as the case ls presented to us, that question does not arise, 
and we do not décide lt' It evidently did not recelve careful investigation, 
as it apparently did not arise in the pleadings. The court stated that the 
'principle of équitable estoppel ls a niost Important élément In the transac- 
tion,' and that the récitals In the bonds (which were essentlally différent 
from those now before us) constltuted an estoppel In pais upon the county 
of Forsyth." 

There can be no estoppel by récitals in bonds in the absence of ab- 
solute législative authority — power — to issue the same. 

The whole discussion of the suprême court of North Carolina in 
Belo v. Commissioners, which, as stated by the court in the case 
of Commissioners v. Call, occupied four pages, proceeded upon the 
only possible ground, — that there was législative authority in the 
ordinance of 1868, but that perhaps that authority had not been 
strictly followed. The question which the court on page 497 says 
"does not arise" is this question, stated in the very words of the 
opinion of the courte in Belo v. Commissioners, to wit : 
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"When the subscriptlon was voted there Is authorlty and reason for as- 

serting that the justices could hâve been compelled, by proeess of law, ta 
make the subscriptlon, unless In défense they could hâve shown that the 
élection was not falrly conducted, but was Influenced by the fraud of the 
railroad company. Feople v. Board of Sup'rs of Clty and Oounty of San 
Francisco, 27 Oal. 655. As the case 1s presented to us, that question does not 
arise and we do not décide it." 

On the question of whether there was power to issue the bonds, 
the court said distinctly: 

"The county was clothed wlth the power to Issue them, and !t Is admlt- 
ted that a majority vote sanctioned the subscriptlon of stock and the issue 
of the bonds." 

Again, the court said : 

"It has been one purpose of this opinion to show that the bonds were valid 
In the hands of bona flde holders without the aid of thls healing act;" that 
Is, the act of August 11, 1SG8, the only other authorlty being the said ordJ- 
nance. 

The case of Belo v. Commissioners was decided in 1877, many 
years before the issue of thèse bonds, and, as before said, is the 
great leading case upon this subject in North Carolina. This dé- 
cision, and thé impression it niade upon the suprême court of the 
United States, as shown by the importance attached to it by Justice 
Harlan, has left but little for this court to décide. As said by Bynum, 
J., the author of the Belo décision — opinion — there was but one pur- 
pose he had in mind : To show the ordinance of the convention of 
1868, the original charter of the company, gave the power to For- 
syth county to issue the bonds, and was not, and did not become, in- 
efïective upon the ratification of the constitution. No récital in any 
bond ever did confer power to issue it. There must, in every case, 
first, be shown a power to issue, after which the récitals may be 
relied on by an innocent purchaser as assurance of the proper ex- 
ercise of the power, and of the performance of the conditions pré- 
cèdent to the issue by the corporate authorities, putting the bonds 
upon the market. This rule — this principle — is axiomatic, universal, 
and has no exception. 

Judge MORRLS has shown clearly that Wilkes county was in the 
same category with Forsyth county, — the only question left open 
by the suprême court of the United States. The importance, how- 
ever, of the interests involved demands that I should add something 
to what he has said upon this question. In the case of Union Bank 
of Richmond v. Commissioners of Town of Oxford, 119 N. C. 214, 
25 S. E. 966, 34 L. R. A. 487, the act is expressly held valid as a 
charter, and for ail purposes except as a taxing act. For that pur- 
pose it was void, because not passed as required by the constitution. 
Section 1 of the act of 1879, directing that the road should run 
"up the valley of the Yadkin, by way of Jonesville and Wilkesboro, 
in the county of Wilkes," etc., is valid, and an amendment to the 
charter, the ordinance of 1868. This puts Wilkes county in the 
same category as Forsyth county, in the sensé suggested by Jus- 
tice Harlan. The route of the road was déterminée! by the législa- 
ture, and by the company also. Justice Harlan was not advertent 
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to the fact that the act of 1879 was on ty adjudged voîd as a tax- 
ing act by the court, not for ail purposes, but for this purpose only. 
In the case of Union Bank of Richmond v. Commissioners of Town 
of Oxford, 119 N. C. 214, 25 S. E. 966, 34 L. R. A. 487, the act is 
expressly declared valid as a railroad charter, because the certifica- 
tion cannot be impeached by the journals, but void as a taxing act, 
because, for that purpose, under the constitution, it can be impeached 
by the same journals. It is well settled in ail courts that an act 
may be unconstitutional in part and constitutional in other respects. 
So section 1 of the act of 1879 is valid, because passed in ail respects 
and certified as required by the constitution. See act of 1879, an< ^ 
especially section 5, etc., where, upon its face, it is shown to hâve 
been read three times and ratified. The case of Union Bank of 
Richmond v. Commissioners of Town of Oxford, 119 N. C. 214, 25 
S. E. 966, 34 L. R. A. 487, is décisive of this, being directly in point, 
and, indeed, is the case out of which ail this litigation has sprung. 
And, further, if the route was not a proper one, it was acquiesced 
in by the county when the company could hâve been forced, by man- 
damus, to hâve selected the proper one; or it could hâve been en- 
joined anyhow from constructing the road on the route determined 
upon if not the proper one. Rodman v. Town of Washington, 122 
N. C. 39, 42, 30 S. E. 118; Russell v. Ayer, 120 N. C. 180, 189, 27 
S. E. 133, 37 h. R. A. 246; Qamble v. McCrady, 75 N. C. 509, — ail 
cited by Judge MORRIS. So it appears the route was determined 
by the législature, by the company, and, at last, acquiesced in by the 
county. I say by the company, because this législation, — that is 
to say, the ordinance, — conferred the power upon the county of 
Forsyth and a privilège upon the company. Wilkes county is in 
the same category with Forsyth, so far as thèse powers are con- 
cerned, and it was one of the privilèges of the company conferred 
also to détermine the route of the road. Thèse powers are not only 
conferred upon the counties, but are privilèges of the company, the 
Northwestern North Carolina Railroad Corporation. It follows, 
therefore, that Wilkes county was in "the same category" with For- 
syth county. 

The route of the road was determined by both the législature and 
the corporation. This was one of the privilèges conferred upon the 
company. And, besides, as before said, it is not for the county of 
Wilkes, which participated in the détermination of the route, to be 
heard to say, in a suit by an innocent bondholder, years after it was 
determined, there was, no power to do it. In the case of the Scot- 
land Co. v. Thomas, 94 U. S., on page 689, 24 L. Ed. 219, Justice 
Bradley says: 

"The spécifie question In the présent case, therefore, is whether the au- 
thorlty given the counties and towns, In 1847, to subscribe to the capital 
stock of the Alexandrla and Bloomfield Eailroad Company has becouie ex- 
tinguished by the subséquent consolidation of that company with other com- 
panies." 

Justice Bradley says, also, on page 688, 94 U. S., 24 L. Ed. 219, 

after quoting the words of the constitution of Missouri similar to the 
words of the North Carolina constitution of 1868, that : 
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•Ttaîs prohibition, It wlll be observed, is against the législatures authorlB- 
Ing municipal subscrlptions or aid to private corporations. It does not pur- 
port to take away any authority already granted." 

On page 693, 94 U. S., 24 L. Ed. 221, Justice Bradley goes on to 

say: 

"But the case has other aspects whlch lt ls necessary to take lnto consid- 
ération. * * * The project of the railroad promised a great public im- 
provement, conduclve to the lnterests of Alexandria and the counties througta 
which lt would pass. The power was sought at the hands of the législa- 
ture, and was given." 

It was relied on by those who subscribed their private funds to 
the enterprise. Speaking of this power, he says : 

"Why it should not still attach to this portion of the road as one of the 
rights and privilèges belonging to it, into whose hands soever it cornes, by 
consolidation or otherwise, it is difflcult to see. * • • Subscrlption to the 
stock was not only a power of the county, but a privilège of the company." 

I hâve not discussed the sections of the Code in this connection, 
because I do not consider it necessary, having already done so in 
the Stanly Case (at this term), before referred to. The suprême 
court, in answer to the certified questions, has narrowed the issues 
between the parties to a small compass in this case. It is clear that 
the two counties, Forsyth and Wilkes, were in the same category, 
as I say, in the sensé expressed by Justice Harlan. Having deter- 
mined that, our duty seems to me plain. The decree entered upon 
the circuit should, in my opinion, be affirmed. 

GOFF, Circuit Judge. I dissent from the opinion of the court, 
as well as from the judgment entered in this case. 
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Before GOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by writ of error 
tô the circuit court of the United States for the Eastern district of 
North Carolina. The action below was to try the title to certain 
lands in the state of North Carolina. By stipulation between coun- 
sel, duly made part of the record, the case was submitted to the court 
without the intervention of a jury. At the conclusion of the testi- 
mony for plaintiff and défendant the plaintiff asked the court to hold, 
on ail the facts of the case, that the plaintiff is entitled to recover 
the one undivided third part in the land sued for, less two-sixteenths 
thereof. This the court declined to do, and plaintiff excepted. The 
court then held that upon the évidence the plaintiff was not entitled 
to recover, answering;the issue on this point, "No." To this ruling 
plaintiff formally excepted. Judgment was entered for défendant. 
Pétition for writ of error was allowed, and the case is hère on as- 
signment of errors. 

The plaintiff, in his complaint, allèges that he is the owner and 
entitled to the immédiate possession of one undivided third part of a 
tract of land in the county of Dare, state of North Carolina, being 
a portion bf a tract of land known as the "Northern Half of the 
McRae Patent," which tract is then described by metes and bounds; 
that the défendant is in possession of the whole of said tract, and 
withholds unlawfully the possession pf one undivided third part from 
plaintiff ; that the défendant claims title to the whôle tract from cer- 
tain heirs at law of one Bannister H. Jarvis and one Levi Walker. 
The complaint then goes on and recites that Bannister H. Jarvis and 
I^evi Walker, on April 22, 185 1, received conveyance by deed of a 
tract of land, of which the lands described in the complaint consti- 
tua a part and portion, from one John Sikes, Sr.; that on Janu- 
ary 28, 1813, John Sikes, Jr., received a conveyance of this tract of 

» Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell v. Reed, 5 0. 0. A. 594; Insurance Coi ▼. Hall, 27 0. 0. A. 
892. 
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land in fee from John Sikes, Sr. ; that John Sikes, Sr., had acquired 
an ûndivided interest in said lands with one Joseph Spence from 
Daniel Sawyer; that on May 6, 1812, Joseph Spence conveyed an 
ûndivided third to one Samuel Spruill, and that plaintiff holds this 
ûndivided third by sundry conveyances from the heirs of Samuel 
Spruill. So plaintiff and défendant claim title from the same person, 
Daniel Sawyer, who claimed under the McRae patent. The com- 
plaint then allèges that on information and belief défendant also 
claimed title under Samuel Spruill, which claim, however, is insuffi- 
cient in law to establish title, yet it estops défendant from denying 
the title of Samuel Spruill. The answer sets up a claim of title by 
adverse possession under color of title by Jarvis and Walker, admîts 
the Sikes deed to Jarvis and Walker, but dénies that any other claim 
was made under it, except as color of title. Its claim of title is set 
out in thèse words: 

"Answering the allégations of section 15 of the complalnt défendant dénies 
that it claims any title by virtue of any conveyance from Samuel Spruill, but 
that Bannister H. Jarvis and Levl Walker owned, were in possession of, and 
claimed the land known as the 'Northern Half of the McRae Patent,' which 
includes the land described in section 2 of the complalnt and claimed the 
same under color of title from Joshua T. McCoy and John Sykes; that they 
claimed title to the entire northern half of the McRae patent; that they 
had adverse possession of it, which was of sufflcient length to ripen their 
title into a perfect title; and the plaintiff and the défendant both claim under 
Bannister H. Jarvis and Levi Walker, whose title had ripened under color 
from John Sykes and McCoy to sald Jarvis and Walker. And the défendant 
avers that the plaintiff is estopped to deny the title of the sald Bannister H. 
Jarvis and Levi Walker to the said northern half of the McRae patent, and 
also to the lands described in section 2 of the complalnt" 

In the testimony was produced a grant or patent of ail thèse lands 
to John Gray Blount, dated September 17, 1795. The McRae pat- 
ent or grant is dated April 8, 1796. So the issues between the parties 
appear. His honor the trial judge did not make any spécial finding 
of facts with his conclusions of law. So the inquiry in this court 
must be limited to the sufficiency of the complaint and the rulings 
of law on the trial. Lehnen v. Dickson, 148 U. S. 72, 13 Sup. Ct. 
481, 37 L. Ed. 373. 

The cause having been tried by the court without a jury, this court 
cannot review the weight of the évidence, and can look only to see 
whether there was error in not directing a verdict for plaintiff, or 
whether there was no évidence to sustain the verdict as rendered. 
Lancaster v. Collins, 115 U. S. 222, 6 Sup. Ct. 33, 29 L. Ed. 373. 
If there be no spécial findings of fact, there can be no inquiry as to 
whether the judgment is supported. We must accept the gênerai 
findings as conclusive upon ail matters of fact, precisely as the ver- 
dict of a jury. Lehnen v. Dickson, supra. The trial court did not 
state separately its finding of facts and then its conclusions of law. 
This renders it difficult to consider this cause. But there can be 
found in the opinion of the court and in the exceptions the main 
facts in issue. Thèse were: (1) The claim of the plaintiff that he 
holds a valid title, traced up to the McRae patent. This is denied 
by the défendant. (2) That the défendant holds title under the same 
patent. This the défendant also dénies. (3) The existence of the 
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patent to John Gray Blount as older than the McRae patent. This 
does npt seem to be denied. In seeking to establish his claim under 
the McRae patent, the plaintifï introduced conveyances from the 
heirs at law of Samuel Spruill. Défendant introduced a conveyance, 
dated May 22, 1832, purporting to convey, in the lifetime of H. G. 
Spruill, ail his interest in the land. The deed is signed "Samuel 
Spruill, by H. G. Spruill." With the deed is this certificate: "This 
deed from Samuel Spruill to W. Foreman was exhibited in open court, 
and H. G. Spruill acknowledged that he signed it for Samuel Spruill, 
and by and with his direction and consent," — certified by the clerk. 
One of the questions of fact was whether this deed was executed by 
H. G. Spruill as attorney for Samuel Spruill, or whether he signed 
it in the présence of, and for and instead of, Samuel Spruill. The 
deed was over 40 years old. The trial judge passed upon the facts, 
and held on the évidence that plaintifï was not entitled to recover. 
This would seem to end the case. "It is well settled that when a trial 
court, to which a cause has been submitted, makes a spécial finding 
of fact, this court has no authority to inquire whether the évidence 
supports the finding, but only whether the facts found support the 
judgmént." Syracuse Tp. v. Rollins, 104 Fed. 961, 44 C. C. A. 277. 
In ejectment the plaintifï must recover on the strength of his own 
title, not on the weakness of his adversary. McNitt v. Turner, 16 
Wall. 362, 21 L. Ed. 341. In the case at bar he rests his claim on 
the McRae patent, and seeks to trace his chain of title to it. The 
trial judge found that there existed a grant older and paramount to 
the McRae patent. He found also a defect in plaintiff's chain of title. 
To meet the paramount title, the plaintifï insists that the défendant 
and plaintifï claim under a common grantor. This défendant dénies 
in its pleading and in the évidence. The trial judge so finds the fact 
in defendant's favor. The claim of défendant is an undivided estate 
in the whole tract, and this is so stated by the plaintifï himself, and 
the plaintifï insists that this claim is based on a paper title. Yet his 
whole case proceeds on the proposition that défendant cannot main- 
tain this claim because of broken links in the chain of title. On the 
other hand, the défendant répudiâtes this, and stakes its case on pos- 
session under color of title adverse to and in contradiction of any 
claim behind Jarvis and Walker. It may be that it does this because 
of the def ects in the paper title. It may be that, if called upon to 
prove its possession under color of title, it may fail. But under no 
rule of law can the défendant be called upon to prove any title until 
the plaintif! has first established prima facie his own title. Until 
this is done, "potior est conditio defendentis." 

The plaintifï in error has filed six assignments of error. What 
has been said meets the fourth and fifth of thèse assignments. The 
first assignment of error is to the admission in évidence of the pat- 
ent to John Gray Blount. There are two reasons given to sustain 
this assignment. The first is that plaintifï and défendant claim under 
the junior grant, and so défendant is estopped. As has been seen, 
the décision of the trial judge has overruled this. The second reason 
is that it was incompétent for the défendant to show a paramount 
outstanding title, without Connecting himself with that title. But the 
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plaintif! must stand on his own title, not on the weakness of his ad- 
versary. In Marsh v. Brooks, 8 How. 223, 12 L. Ed. 1056, the court 
says: 

"Where the same land has been twice granted, the elder patent may be set 
up as a défense by a trespasser, when sued in ejectment by a claimant under 
the younger patent, without giving further proof as to présent ownership." 

The second assignment of error objects to the introduction in évi- 
dence of a part of the record of the circuit court of appeals in a cause 
in which the présent défendant in error, the Richmond Cedar Works, 
and the plaintiff in error hère are parties, and insists that this record 
works no estoppel against the plaintiff in error. There is no way 
of discovering from the record the purpose of introducing that record- 
If it was introduced for the purpose of showing that défendant in 
error always based his claim on possession under color of title, it 
was relevant. If for any other purpose, it was irrelevant. But it 
does not seem to hâve influenced the judgment of the court, and so 
it is not a sufficient ground for reversai. Mining Co. v. Taylor, 100 
U. S. 37, 25 L. Ed. 541 ; Home Ins. Co. v. Baltimore Warehouse 
Co., 93 U. S. 527, 23 L. Ed. 868; Railroad Co. v. Pratt, 22 Wall. 
123, 22 L. Ed. 827. 

For the same reason the third assignment of error, respecting the 
introduction in évidence of the judgment in Hawkins v. Richmond 
Cedar Works, 122 N. C. 87, 30 S. E. 13, is overruled. 

The only remaining assignment of error is that the court erred 
in permitting évidence -ruled out and excluded by the court as incom- 
pétent to be incorporated in the transcript of the record to this court. 
Of course, this was error, but not réversible error. This court will 
not consider this part of the record at ail. No doubt this was incor- 
porated in the record under misapprehension of the practice in writs 
of error from this court, or some confusion of our practice with the 
practice in the state court. In cases at law the practice of the féd- 
éral court follows as nearly as may be the practice in the courts of 
the state, and in which they exercise jurisdiction (Rev. St. § 914), 
up to and including the judgment. Everything after judgment, look- 
ing to its review in an appellate court, is regulated solely by act of 
congress, and is in no way afïected or controlled by state practice. 
Muller v. Ehlers, 91 U. S. 251, 23 L. Ed. 319; Whalen v. Sheridan 
(C. C.) 5 Fed. 494; U. S. v. Train (C. C.) 12 Fed. 853; Fleitas v. 
Richardson, 147 U. S. 538, 13 Sup. Ct. 429, 37 L. Ed. 272. In order 
to obtain relief from supposed errors in a trial at law, a writ of error 
must be sued out of the appellate court. With this writ of error 
the record must go up, — the whole record, unless the parties by 
stipulation agrée to except unnecessary parts of it. With the record 
go up such portions of the testimony as are needed to elucidate the 
exceptions taken at the trial. This record is prepared by the clerk, 
aided by the counsel in the case. With it the trial court has no con- 
cern, and over it no control. If a différence of opinion arises be- 
tween counsel as to the préparation of the bill of exceptions as to 
what and what character of exceptions were taken at the trial, this 
différence the trial judge settles. Beyond this he does not concern 
himself. If the record sent up is too meager, the appellate court, 
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upon prbper application, settles it by a certiorari. Redfield v. Parks, 
130 U. S. 625, 9 vSup. Ct. 642, 32 L. Ed. 1053; Hoskin v. Fisher, 
125 U. S. 217, 8 Sup. Ct. 834, 31 L. Ed. 759. If it contain unneces- 
sary matter, the appellate court canrectify this in fixing the costs of 
the case. In no event can the mère existence in the record of testi- 
mony exduded by the court, and not considered by it, and not 
brought up by bill of exception, work a reversai hère. 
The decree of the circuit court is affirmed. 



WEST v. EAST COAST CEDAR CO. 
(Circuit Court of Appeals, Fourth Circuit February 4, 1902.J 

No. 427. 

1. Appeal— Questions Rbviewable— Allowance of Costs in Equity. 

The awarding of costs in equity is discretionary with the court, and 
no appeal lies from its action in the matter. 

2. Same— Appealablb Orders— Finauty op Decree. 

A decree dismissing a bill, upon which an injunctlon pendente Iite 
has been issued, conditioned on the giving of a bond by complainant, is 
final and appealable, notwithstanding it orders a référence to a inaster 
to ascertain what, if any, damages hâve been sustained by défendant by 
reason of the injunctlon, since such order does not relate to a matter 
within the pleadings, but is made simply in exécution of the decree. 
8. Injunctions— Anoillakt Suits— Dismissal. 

A suit for an injunctlon against waste, aneillary to an action in éject- 
aient by complainant against défendant, is properly dismissed on the 
entry of judgment for défendant in the lâw action. 
4. Bame — Damages foe Breach op Bond—Power of Court to Allow. 

Whether or not a court of equity, which has, in the exercise of its dis- 
crétion, requlred a bond to be given as a condition to the lssuance of an 
injunctlon, has Jurisdictlon to assess damages for the breach of such 
bond on dlssolving the injunctlon, it has power to décide whether dam- 
ages shall bé allowed; and a référence to ascertain what, if any, dam- 
ages hâve been sustained by défendant, is within its discrétion. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 
For opinion below, see 1 10 Fed. 727. 

T. B. Womack, for appellant. 

E. F. Aydlett and F. H. Busbee, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and JACKSON, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the Eastern district of North 
Carolina. An action at law to recover possession of an interest in 
a large tract of land was pending on the law side of the court. The 
plaintiff at law, William A. West, filed a bill on the equity side of the 
court, praying an injunction against the East Coast Cedar Company, 
the défendant, restraining it from cutting timber on the land in dispute 
pending the action at law. An injunction was issued, and as a condi- 
tion thereto an injunction bond was required from complainant. The 
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case at law having terminated in favor of the défendant in this suit, 
the bill was dismissed, the injunction was dissolved, costs and disburse- 
ments were awarded the défendant, and the court adds : 

"That défendant recover of the complalnant and the surettes on the In- 
junction bond such damages as défendant has suffered by reason of the 
issuing of such injunction. It is further ordered by the court that thia 
cause be referred to Wm. M. Bond, Esq., of Edenton, N. C, who is hereby 
appointed spécial master for that purpose, to ascertaln and report to thi» 
court what damages, lf any, défendant has suffered by reason of the in- 
junction aforesaid." 

Leave was granted to appeal from this judgment. The cause is 
hère on several assignments of error, to wit: (i) Error in dismissing 
the bill; (2) error in dissolving the injunction before a final hearing, 
and at such final hearing dismissing at the cost of défendant ; (3) in 
that costs were to be taxed against complainant, and not against the 
défendant ; (4) in that it was adjudged that défendant recover of com- 
plainant and his sureties on the injunction bond such damages as the 
défendant may hâve suffered by reason of the issuing of the injunction 
and referring the case to a spécial master to ascertain and report the 
same, whereas his honor should hâve decreed that the complainant 
was not liable for any damages upon the injunction bond in this case. 

The second and third assignments of error cannot be entertained 
in this court. They complain that costs are taxed against complain- 
ant. Costs in equity are within the discrétion of the court, and hence 
no appeal lies to this court in the matter of costs. Stuart v. Boul- 
ware, 133 U. S. 78, 10 Sup. Ct. 242, 33 L,. Ed. 568; Trustées v. 
Greenough, 105 U. S. 527, 26 L. Ed. 1157; Mining Co. v. Sweeney, 
24 C. C. A. 578, 79 Fed. 277. No abuse of this discrétion is shown. 
Clarke v. Warehouse Co., 10 C. C. A. 393, 62 Fed. 328. 

With regard to the first and fourth assignments of error, there it 
doubt at the threshold whether the decree below is final. If it had 
stopped at the dismissal of the bill, of course it would hâve been finaL 
But continuing, the court below ordered a référence to inquire and re- 
port what damages, if any, défendant has suffered. So the bill is dis- 
missed in words, but it is retained in effect, for the purpose of 
ascertaining the damages. The test of the finality of a decree is that, 
if it be affirmed in the appellate court, nothing will be required of the 
court below but to exécute its own decree. Bostwick v. Brinkerhoff, 
106 U. S. 3, 1 Sup. Ct. 15, 27 L. Ed. 73. Or as it is put in Mower 
v. Fletcher, 114 U. S. 127, 5 Sup. Ct. 799, 29 L,. Ed. 117: 

"A Judgment of a superior court remanding a case to an Inferlor court fo» 
entry of judgment, and leaving no judiclal discrétion to the latter a» ta 
further proceedings, is final." 

In the case at bar the order relating to the injunction bond, and 
damages thereunder, cannot be said to be within the pleadings. It 
is ordered simply in exécution of the decree. 

In McGourkey v. Railroad Co., 146 U. S. 545, 546, 13 Sup. Ct. 172, 
36 L. Ed. 1076, the law is thus stated : 

"It may be said in gênerai that if the court make a decree flxing the 
rlghts and liabilities of the parties, and thereupon refer the case to a master 
for a ministerial purpose only, and no further proceedings In court are con- 
templated, the decree is finaL But if it refer the case to hlm as a sub- 
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ordlnate court, and for a Judicial purpose,— «s to state an acconnt between 
the parties, upon which a further decree is to be entered,— the decree is not 
final. But even If an acconnt be ôrdered taken, if such accounting be not 
asked for In the bill, and be ordered simply in exécution of the decree, and 
such decree be final as to ail matters wlthin the pleadings, lt wlll still be re- 
garded as final." 

The provision in the order of the court below with référence to 
the damages is simply in exécution of the decree, and imposes no 
judicial duties on the spécial master. He is to décide nothing. We 
are of the opinion that this decree, under this case, is final. This 
being the case, we see no error in the court below in dismissing the 
bill. It was filed only as ancillary to the suit at law, in order that mat- 
ters should remain in statu quo pending the resuit of that case. The 
case at law has ended in favor of the défendant. The case in equity 
has served its purpose, and should be dismissed. 

The complainant, however, appeals, and assigns for error the order 
respecting the damages seçured by the injunction bond. The require- 
ment of a bond from complainant in granting an injunction is a matter 
within the discrétion of the court. The amount of such a bond is also 
within its discrétion. Even where a bond has been required, it is 
still within the discrétion of the court whether it ought to be enforced. 
Russell v. Farley, 105 U. S. 442, 26 L. Ed. 1060. It has been doubted 
whether the court, when a bond has been taken, can assess the dam- 
ages, or leave the défendant to his action at law on the bond. In 
Bein v. Heath, 12 How. 168, 13 "L. Ed. 939, Chief Justice Taney said, 
in so many words, that in such a case the bond must be sued at law. 
And this opinion was followed by Mr. Justice Curtis, on circuit, in 
Merryfield v. Jones, 2 Curt. 306, Fed. Cas. No. 9,486. But Mr. 
Justice Bradley, speaking for the court in Russell v. Farley, supra, 
discussing thèse cases and others quoted to it, says : 

"Upon a careful examlnatlon, we are not satisfied that they furnlsh any 
good authority for disafflrming the power of the court having possession of 
the case, in the absence of any statute to the contrary, to hâve the damages 
assessed under its own direction. This ls the ordinary course in the court 
of chancery In England, by whose practice the courts of the United States 
are governed, and seems to be in accordance with sound prlnclple. The 
imposition of terms and conditions upon the parties before the court is an 
incident to Its jurisdlction over the case, and, having possession of the 
principal case, lt ls fitting that it should hâve power to dispose of the inci- 
dents arising therein, and thus do complète Justice and put an end to the 
litlgatlon." 

He also says, if it has this power, it is a matter of discrétion. Thèse 
remarks of Mr. Justice Bradley are obiter dicta. In Meyers v. Block, 
120 U. S. 214, 7 Sup. Ct. 525, 30 L. Ed. 642, the power of the court 
of equity to impose any terms in its discrétion in granting or con- 
tinuing an injunction is stated as beyond question. In Coosaw Min. 
Co. v. Farmers' Min. Co. (C. C.) 51 Fed. 107, the circuit court, in a 
case of this character, assumed jurisdiction to assess the damages. 
The reasons given are that the suit, from its inception, was in that 
court; the conduct of the parties is always under its supervision; 
the character of the questions involved, and the ease or difficulty in 
reaching a conclusion upon them, can nowhere be as well known as in 
the court which heard, considered, and decided them. Be this as it 
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may, it is clearly within the power of the court to décide whether or 
not damages be allowed in a case where an injunction bond has been 
given. This was the précise point decided in Russell v. Farley, supra. 
This is within its discrétion. The order of the court below refers to 
a spécial master the duty of inquiring whether or not défendant has 
suffered damages, and to what extent. This was simply to furnish 
it with information as a guide to the exercise of its discrétion. The 
report on the inquiry may induce the court to content itself with fixing 
the costs only on complainant. "On this point the judgment of the 
court approaches so near to an exercise of discrétion that we would 
require a very clear case to be made in order to induce us to reverse 
it." Russell v. Farley, 105 U. S. 446, 26 L. Ed. 1060. 
The decree of the circuit court is affirmed. 
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(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 419. 

Appeal — Review— Order Granting Preliminary Injunction. 

Under the settled rule that the granting or refuslng of a prelimlnary 
injunction is not a matter of strict right, but rests largely in the dis- 
crétion of the court, which will not be interfered with except where 
improvidently exercised, an order granting or continulng such an in- 
junction will not be reversed on appeal, where it was made in an 
ancillary suit, and followed a similar order granted by another court 
in the principal case, and where the court acted after a careful con- 
sidération of the Issues and facts, which were complicated. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 

This case cornes up by appeal from the circuit court of the United States 
for the district of West Virginia. The appeal is from an order granting and 
continuing a temporary injunction. The facts essential to a discussion of 
the questions involved in this appeal are thèse: 

Emile Berliner was the inventor, patentée, and owner of a certain sound- 
produclng machine, to which he gare the name of Gramophone. The United 
States Gramophone Company, a corporation of the state of West Virginia, 
became entitled to ail the rlght, title, and interest of Berliner in thèse 
patents. Being so entitled, on 2d September, 1895, this corporation assigned 
and gave to one W. C. Jones, of New York City, the sole and exclusive rlght 
to manufacture, sell, lease, and deal In said Inventions of Berliner in the 
United States. The considération of this transfer is the payment of money 
and the performance of mutual covenants, ail of which are carefully set out 
in détail. Jones ls allowed to organize a Company within 90 days from the 
date of the contract to take hls place therein, enjoy ail his rights tbereunder, 
and assume and perform ail contracta and obligations, and be bound by the 
conditions imposed on him In his contract with the United States Gramo- 
phone Company. One of the conditions of the contract la the rlght of for- 
feiture reserved to both parties upon the failure of the other party to per- 
form its covenants thereunder. That Jones thereupon organlzed the Berliner 
Gramophone Company, and lnvested it with ail his rights under this con- 
tract. The Berliner Gramophone Company, a corporation of the state ot 
Virginia, on 18th October, 1896, entered into a contract with Frank Seaman, 
in which, styling itself the licensor, it déclares itself to be In exclusive con- 
trol, in the United States, of the inventions of Emile Berliner relating to the 
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gramophone, and thereupon grants to Frank Seaman the exclusive Hcense 
to bùy, sell, and deal, througliout the United States of America (except In 
the District of Columbia), in gramophones and gramophone goods embodied 
in the said inventions, and ail improvements therein that may corne to the 
licensor's control, excepting recording apparatus. Among the provisions of 
this agreement is this: The price wMch the licensor shall receive from the 
licensee for gramophones and gramophone goods shall be the sum of the 
following items: (1) The actual manufacturing cost; (2) a margin of 40 
per cent, of the said manufacturing cost; (3) a royalty whlch the licensor 
is required to pay to the United States Gramophone Company, to the amount 
of 10 per cent, of the retail price of the gramophone and gramophone goods. 
There is also provision for cancellatlon by the licensor of the agreement in 
case of breach of covenant by Seaman. Différences arose between Seaman 
and the Berliner Gramophone Company. Thèse culmlnated In a suit by 
Seaman in the circuit court of the United States for the Western district 
of Virginia against the company, charging breaches of the covenants, and 
praying injunction; whereupon a temporary Injunction was granted. The 
interest in, and certain actions of, the United States Gramophone Company, 
in connection wlth this contract, having been developed at the hearing, 
Seaman filed his bill against the Berliner Gramophone Company and the 
United States Gramophone Company in the Western district of Virginia. No 
service could be made of process trader this bill on the United States 
Gramophone Company, inasmuch as lt was a résident of West Virginia, 
and had no one in Virginia who could be served for lt. Thereupon Seaman 
filed in the circuit court of West Virginia the bill the basis of this suit. 
The United States Gramophone Company is a corporation of West Virginia. 

This bill recites the flling of the proceedings against the Berliner Gramo- 
phone Company in the Western district of Virginia; the grantlng of the 
temporary injunction upon it; the various proceedings thereupon; the flling 
of a bill against both the Berliner Gramophone Company and the United 
States Gramophone Company, seeking relief; the failure of this bill to 
effect its purpose, because the United States Gramophone Company was not 
a résident of that district lt was then chargea that certain stockholders 
in thèse two Gramophone Companies had signed an agreement for the sale 
of a controllirig interest in thelr stock to one Charles Adamson, whereby 
the two corporations are practically dissolved, and a new corporation created, 
called the Consolidated Talking Machine Company of America, the object 
purpose, and effect of whlch is to enable the Berliner Gramophone Com- 
pany, by colluding with the United States Gramophone Company, to avoid 
the resuit of its breach of contract and to escape the effect of the decreea 
of the court. It then recites the transaction between the United States 
Gramophone Company and Jones; the confirmation of this transaction by 
Berliner, the patentée; the vesting of ail Jones' rlghts in the contract In the 
Berliner Gramophone Company; the contract between this gramophone 
company and the complainant by which complainant acquired the exclu- 
sive rlght to sell ail the gramophones and gramophone goods manufactured 
by the said gramophone company; the active prosecution by complainant 
of hls work under said contract; and the large expenditure of money by 
him In promoting it; the failure of the Berliner Gramophone Company to 
perforai its contract, and the suit thereupon by the complainant The bill 
then goes on to charge a consplracy between thèse two gramophone com- 
panies and other persons for the purpose of injuring and defrauding com- 
plainant, of the refusai to deliver him the goods according to the contract 
and of their forfeiture of the contract and that to this end they hâve 
served him with notice of the cancellatlon of the contract not only between 
him and the Berliner Gramophone Company, but also between thèse two 
companies, which notices, however, lt is charged, are entirely insuflicient 
nnd not In conformance to or compllance wlth the contract and in the cas« 
of the latter notice Is collusive and fraudulent, not properly glven, and not 
justified by the terms of the contract, and that the United States Gramo- 
phone Company has ail along had full notice of the rlghts of complainant 

The bill prays an injunction restraining the cancellatlon of the contract 
made between the Berliner Gramophone Company and the complainant, and 
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between the same Company and the United States Gramophone Company; 
also an injunction against the United States Gramophone Company, and ail 
persous acting under it, from assigning, transferring, or in any manner dis- 
posing of, alienating, or affecting, the right, title, and interest of the de- 
fendant in the patent rights transferred by and described in said contracts, 
and from dealing with them in any way by which they may go into the 
hands of any one, save subjeet to the rights of complainant therein; that 
the United States Gramophone Company be enjoined from effeeting or carry- 
ing out any scheme of consolidation with the Consolidated Xalking Machine 
Company of America or any other corporation; that it be required to pro- 
duce and file with the clerk, pendlng the détermination of the controversy 
in this case, ail the originals of the sald patents and improvements thereon, 
the subjeet of the contracts aforesaid; and for gênerai relief. 

On 4th October, 1900, upon filing the verified Mil, a temporary Injunction 
was issued, with leave to défendant, on 20 days' notice, to move to set It 
aside. On 5th November, 1600, the défendant gave notice of a motion to 
dissolve the temporary Injunction, and on 6th Novernber flled Its answer to 
the Mil. On 30th November, 1900, the motion came up for a hearing, and 
was postponed by the court until certain dépositions could be taken by both 
sides. On 24th January leave was given to complainant to file a supple- 
mental and amended Mil, In whlch is set out In full the alleged agreement 
for consolidation of the two gramophone companles. It contains practlcally 
the same prayers as the original MU. To this supplemental amended Mil 
the défendant demurred: (1) Because no cause is stated entltling complain- 
ant to the relief prayed therein. (2) Because the Consolidated Talking Ma- 
chine Company of America and Charles Adamson and the Berliner Gramo- 
phone Company were necessary parties to the MU. (3) Because they are 
nonresidents of this district and cannot be compelled to answer herein. 
(4) ïhere seems to be a defect in this ground, which la in thèse words: 
"That there is not any person or persons or corporations who or whicb 
nave or has a common Interest with the sald Consolidated Talking Machine 
Company of America, or the Berliner Gramophone Company, or Obas. Adam- 
son, or the persons who signed the agreement of June 15, 1900, either col- 
lectively as a class or individually, whose interests in the said Mil affect 
and who will be affected if the relief prayed for is granted." (5) Because 
by plaintiff's own admission he has a complète remedy against the Con- 
solidated Talking Machine Company of America, and therefore hls remedy 
is against that company, and not this défendant 

: On 27th April, 1901, défendant moved to dissolve the injunction granted 
4th October, 1900. The court did not pass on the motion, but on 15th May, 
1901, entered this order: "(1) The plaintlff, Frank Seaman, shall, within 
flfteen days from this date, enter into a stipulation with the United States 
Gramophone Company, whereby he shall agrée upon hls part to carry out 
in good falth, and in ail respects, ail the terms, covenants, agreements, and 
stipulations contained in the contract of October 10, 1896, between him and 
the Berliner Gramophone Company; and the sald United States Gramophone 
Company shall likewise stipulate within a like period of time to carry out 
and perform ail the agreements, covenants, and stipulations contained in 
said contract so far as the same were to be performed by the said Berliner 
Gramophone Company,— that is to say, the United States Gramophone Com- 
pany shall take the place under said contract of the Berliner Gramophone 
Company, and perform the sald contract just as lt is provided therein to be 
performed by the Berliner Gramophone Company. (2) Should either the 
said Frank Seaman, 'plaintiff, or the United States Gramophone Company, 
défendant, within the time aforesaid, fail to enter into such stipulation, or, 
if entered into, fail to carry out the same in good faith, in ail respects, 
then, and in that event the motion to dissolve the injunction, awarded In 
this cause on October 10, 1900, is continued until June 12, 1901. Should sald 
stipulation be entered into, however, this decree shall not be constrned m> 
as to relieve Frank Seaman, the plaintiff, of the performance and exécution 
of any covenant and agreement to pay the United States Gramophone Com- 
pany the royalties provided for under the contract of October 10, 1896; but 
on the contrary, lt is the intention of this decree to déclare that sald roy- 
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alties shall be paid to the sald United States Gramophone Company, If sald 
stipulation be entered into, in the same way, and in the same amounts, as 
provided for in said contract The said stipulation, if entered into, shall 
in no wise préjudice the rights of any of the parties to this or any other 
litigation, and it shall only be in force and effect untll the f urther order of 
the court, and in no event longer than the end of the litigation now pending 
in Virginia between Frank Seaman and the Berliner Gramophone Com- 
pany." 

On 5th June, 1901, défendant flled lte answer to the amended supplemental 
bill. Efforts were made to prépare the stipulations ordered by the court, 
but it appears by an order of 15th June, 1901, that the défendant had not 
signed the stipulation; whereupon the court on 15th June, 1901, directed 
that the United States Gramophone Company and the Berliner Gramophone 
Company should both sign the stipulation within 10 days. If they dld not 
do so, the 1 motion to dissolve the injunction would be overruled, and the 
same continued. On 15th June, 1901, défendant filed his pétition for leave 
to appeal, with assignment of errors. The appeal was allowed, and the 
cause is hère. There are 12 àssignments of error, as follows: "(1) It was- 
error to award the injunction of October 4, 1900, wlthout notice to the 
défendant company. The order awarding said injunction is hereby referred 
to and made a part of this assignment. (2) It was error to make and enter 
the decree of November 30, 1900, Instead of hearing the motion then sub- 
mitted to dissolve the injunction, due notice of whieh had been glven. (3) 
It was error to permit the plaintif!, wlthout notice to the défendant to file 
his amended and supplemental bill. (4) It was error to hâve overruled the 
demurrer of the défendant company to said amended and supplemental blU, 
as was done by the decree of May 15, 1901. (5) It was error to hâve rejected 
the stipulation tendered by the défendant company in pursuance of the re- 
quirements of decree of May 15, 1901, and to hâve required the défendant 
company to make another and new stipulation, as was done by the decree 
entered in this cause June 15, 1901. (6) It was error to make and enter 
the decree of May 15, 1901, and by that decree to require the parties, plaintiff 
and défendant, to enter into any stipulation whatsoever. (7) It was error 
in the decree of June 15, 1901, whlch put upon the défendant company the 
necessity of procuring the exécution of the new proposed stipulation by the 
Berliner Gramophone Company, and it was error to enter the last order of 
June 15th, modifylng previous orders and decrees. (8) It was error In the 
decree of June 15, 1901, in provlding for a new stipulation, and f urther pro- 
viding that, unless the new stipulation was executed within ten days from 
the date of said decree by the défendant company and the Berliner Gramo- 
phone Company, the motion to dissolve the Injunction awarded October 4, 

1900, should stand overruled, and the injunction continued. (9) It was error 
not to hâve sustained the motion of the défendant company to dissolve the 
said injunction awarded, as aforesaid, on October 4, 1900. (10) It was error 
to overrule the motion made by the défendant in the order of May 15, 1901, 
for an increase in the penalty of the Injunction bond. (11) It was error 
to hâve entered any decree in this cause after the flrst regular term of the 
court held after October 4, 1900; the next regular term of the said court 
after October 4, 1900, being flxed by law to begin on the lOth day of January, 

1901. (12) There are other errors apparent on the face of the record on 
account of whlch the appellate court will be asked to reverse the proceedings 
had in this cause." 

Marshall McCormick (Isaac Nordlinger, on the brief), for appellant. 
John T. Harris and Waldo G. Morse, for appellee. 

Before SIMONTON, Circuit Judge, and PURNELL and WAD- 
DILL, District Judges. 

SIMONTON, Circuit Judge (after stating the facts as above). The 
record is large and confusing. It is essential, therefore, to keep in 
mind the question, and the only question, which présents itself to this 
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court under this appeal at this term. It is an appeal from an inter- 
locutory order; and the only order from which an appeal can be 
taken at this stage of the case is the order of I5th June, 1901, con- 
tinuing the injunction. Under the act of congress of 1900 (31 Stat. 
660) appeals lie from interlocutory orders granting or continuing an 
injunction, provided the appeal is taken within 30 days from the entry 
of the order. The first temporary injunction was granted October 4, 
1900. The appeal in this case was isth June, 1901. So the first and 
ninth assignments of error need not be regarded. 

With regard to the other assignments of error, they are directed 
largely to the merits of the case, and bear incidentally on the question 
as to continuing the temporary injunction. Was this improvidently 
awarded? The rule upon this subject is clearly stated in Welsbach 
Light Co. v. Cosmopolitan Incandescent Light Co., 43 C. C. A. 419, 
104 Fed. 84, and it applies as well to the granting as to the refusing 
to grant an injunction. 

"In determining in a given case whether the circuit court erred In refus- 
ing an injunction pending litigation, it is to be remembered that such in- 
junction in no case is a matter of strict right The application for it must 
be addressed to the sound discrétion of the court It may be granted or 
refused unconditionally or on tenus. Upon appeal ordinarily the question 
is simply whether the court acted improvidently. Only when clearly erro- 
neous will the order be reversed." 

See, also, Ritter v. Ulman, 24 C. C. A. 71, 78 Fed. 222, 42 U. S. 
App. 263. 

In the case at bar the record presented grave questions requiring 
careful délibération. There were charges and counter charges. The 
facts were complicated, and needed full investigation. Another court 
of co-ordinate jurisdiction was engagea in the same investigation and 
examination, and had issued its temporary injunction. The case was 
evidently auxiliary to the case referred to pending in the Western dis- 
trict of Virginia, and was brought in the district of West Virginia 
solely because the présent défendant refused to waive its privilège of 
trial in the district of its résidence. The court below clearly was im- 
pressed with the comity due to the court in Virginia. The learned 
judge, who had had the widest expérience, gave the case his most 
careful and patient examination. He came to his conclusion slowly, 
and not improvidently. Under ail thèse circumstances, it seemed to 
him désirable that the status quo should be maintained, certainly until 
the main issues should be passed upon and determined in the case be- 
fore the circuit court of the Western district of Virginia. 

We are not prepared to say that the action of the court below in 
continuing the temporary injunction was improvident. Its decree is 
affirmed. 
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BEELINEE GBAMOPHONE CO. V. SEAMAN. 

(Circuit Court of Appeals, Fourth Circuit February 4, 1802.) 

No. 412. 

1. Equity— DrsMissAL of Bill bt Appellate Couht— -Effect of Priob 
Âmendment. 

After the grantlng of a preliminary injunctlon by a circuit court, com- 
plaïnant, by leave pf court, filed an amended and supplemental bilL, 
Défendant afterwards appealéd from thè order grantlng the injunctlon, 
but the record on appeaî dld not show the amended bill, nor was it called 
to the attention of the circuit court of appeals. That court, on the hear- 
Ing, ordered the dismissal of the bill. Helâ, that on the fillng of the 
amenâed and supplemental bill such bill, together with the original bill, 
coûstltuted one pleading and one record, and that the order of the ap- 
1 pellate court, havlng been made upon a defective record, dld not operate 
to dismiss the bill as amended. 

8. Appeai,— Review — Allowing Amendment of Pleadings. 

The grantlng of leave to file an amended and supplemental bill ls a 
matter within the discrétion of the court, and lts action will not be re- 
yiewed in an appellate court unless there has been a gross abuse of this 
discrétion. 

8. EQUITY-— GROT7ND8 OF JURISDICTION— SUFFICIENCY OF BlLL. 

A bill In equity, which allèges that the parties entered lnto a contract 
the performance of whlch was to extend over a tenn of years, and that 
défendant, which is a corporation, has consplred with others to take 
such action as will render lt Impossible to perf orm the contract on lts 
part, and will also render it insolvent, for the purpose of defeating the 
rights of complainant, states grounds for équitable relief, and is not de- 
murrable. 

4. Same—-Retention of Jurisdiction Acqdired— Enjoining Action at Law. 

, A court of equity whlch Jias. rlghtfully taken jurisdlction of a contro- 
versy ànd has ail the parties before it will retain such jurisdlction to 
grant fuïl relief, and may enjoin the institution and prosecution of an 
action at law by one of thè parties In any other court involvlng the 
matters in controversy before it 

5. Appeal— âppealablis Ordebb — Refusino to Dissolve Injonction. 

Under Act Cong: June 8, 1900 (31 Stat 660), an lnterlocutory order of a 
fédéral court ref using to dissolve an injunctlon is not appealable. 

AppeàJ from the Circuit Court of the United States for the Western 
District of Virginia. 
See iog Fed. 714. 

Wm. Gordon Robertson and Marshall McCormick (Albert B. 
Weimer and Frederick M. Léonard, on the briefs), for appellant. 
John T. Harris and Waldo G. Morse, for appellee. 

Before SÏMONTON, (jircuit Judge, and JACKSON and PUR- 
NELL,, District Judges. 

SÏMONTON, Circuit Judge. This case cornes up again by appeal 
from an order of the circuit court of the United States for the Western 
district of Virginia granting a temporary injunction on the filing of 
an amended and supplemental bill. The case has been in this court 
on appeal from an order of the same court granting a temporary in- 
junction upon an original bill. The appeal was heard May 18, 1901, 
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opinion filed in Juîy, 1901 (110 Fed. 30), and by the mandate the în- 
junction was dissolved, and the case was remanded to the circuit court, 
with instructions to dismiss the bill. It seems, however, that pending 
this appeal, and before citation issued or served, before the record was 
filed in this court, the court below, on application of complainant, had 
permitted an amended supplemental bill to be filed. The pétition for 
leave to file this amended supplemental bill was filed October 17, 
1900, whilst the court had the question as to the injunction on the 
original bill under considération. On December 3, 1900, leave was 
given to file the amended supplemental bill after argument by counsel 
on both sides. The supplemental bill was filed December 7th follow- 
ing. The défendant filed demurrer to the whole bill January 7, 1901. 
This was set down for argument, and in the order it was provided that, 
as soon as the demurrer shall hâve been passed upon, the défendant 
shall hâve leave to plead or answer thereto, as he may be advised, in 
accordance with the equity rules. On March 23, 1901, argument was 
had on the demurrer, and it was overruled. Thereupon, by leave of 
the court, the défendant filed its answer. The complainant thereupon 
movéd the court for a temporary injunction on the prayers of his bill. 
The court on the same day granted the motion so far as the fifth prayer 
was concerned, to wit, restraining the défendant from prosecuting an 
action at law brought by it against the complainant in the circuit court 
of the United States for the Southern district of New York, praying 
damages against him for breach of the contract, the subject-matter of 
this suit in equity. A décision upon the other prayers of the complain- 
ant was reserved. Thereupon the défendant was allowed an appeal on 
May 4, 1901, on assignments of error filed that day, and the case is 
hère. 

In advance of the discussion of the assignments of error, the défend- 
ant in the court below (appellant hère) contends that the dismissal of 
the original bill carries with it the dismissal of this amended and sup- 
plemental bill. As has been said, nothing appeared on the record, 
and no mention was made in the argument of the first case, of the leave 
to file a supplemental bill and the orders thereon immediately follow- 
ing the decree appealed from, ail filed before that appeal was finally 
completed. If such facts had appeared, it is more than probable that 
this court would hâve postponed the hearing of the appeal. The ques- 
tion now is, does this dismissal of the original bill operate as a dis- 
missal of ail proceedings subséquent to the date of the order appealed 
from in the first case? The motion for leave to file an amended and 
supplemental bill was an admission by complainant that the original 
bill was defective in important particulars, and the action of the court 
in granting leave to file the amended and supplemental bill was a 
récognition of this position. So, when the cause was heard hère, it 
was not the case made below, but on a condition of the case admitted 
on ail sides to be defective, and with its defects cured so far as the 
court below was concerned. Apart from any authority, it would 
seem that on principle the décision of this court upon a defective 
présentation of the case should not be conclusive of it in ail respects. 
An amended bill is a continuation of the original bill, and forms a part 
of it. The original and amended bills constitute one pleading and 
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one record, i Daniell, Ch. PI. & Prac. p. 402, c. 6, § 7. If they 
constitute one record, then everything in the amended bill and sup- 
plemental bill has as much claim upon the attention of the court as any- 
thing in the original bill. The real record is the amended and supple- 
mental bill with the original bill, and they, amalgamated, constitute the 
case of complainant. In other words, the court no longer looks into 
the original bill to ascertain the character of relief sought, but to the 
new record, made up of the original and the amended and supplemental 
bills, and deals exclusively with that. This is shown by the illustration 
Mr. Daniell gives to the rule just quoted from him. "When," says he, 
"an original bill has been fully answered, and amendments are after- 
wards made, to which défendant does not answer, the whole record 
may be taken pro confesso generally, and an order to take the bill pro 
confesso as to the amendments only will be irregular." Daniell's doc- 
trine on this subject is followed in French v. Hay, 22 Wall. 246, 22 
L. Ed. 854 ; Phosphate Co. v. Brown, 20 C. C. A. 428, 74 Fed. 323, 
42 U. S. App. 57 ; Miller v. Mclntyre, 6 Pet. 62, 8 L. Éd. 320. It is 
clear that at the time thèse parties were heard in this court upon the 
original bill the controversy between them was no longer presented by 
the original bill, but was contained in a record made up of the original 
bill and the amended and supplemental bills. So the dismissal of the 
original bill did not work a dismissal of the controversy. 

The case before this court now has not gone to final judgment. It 
cornes up on an interlocutory order, the granting of an injunction. 
If the court below had jurisdiction of the cause appearing in this record, 
the only question which we can consider is, was the temporary injunc- 
tion providently issued? The gravamen of the new record made in 
the amalgamation of the original and amended and supplemental bills 
is a contract between the complainant and the défendant, whereby the 
défendant, being in control of the manufacture and sale of ail gramo- 
phones and gramqphone goods under the Berliner patent, contracted 
with the complainant to give him the exclusive agency for the sale of 
such goods in nearly every part of the United States, he fulfilling cer- 
tain covenants on his part; that, this agreement being in existence, 
the défendant had entered into a conspiracy with another corporation 
and certain persons, whereby ail control of the patented articles was 
put out of its power, so that it could not fulfill any of the terms of its 
contract, and to this end it has served on complainant a notice of can- 
cellation of the contract, which, however, is entirely insumcient both 
in law and equity, and not in conformance to or in compliance with 
the terms of the contract ; and in pursuance of the same purpose, and 
carrying out its conspiracy with the United States Gramophone Com- 
pany, from whom défendant dérives its rights in said gramophone in- 
vention, the last-named company has declared its contract with défend- 
ant company canceled, which, notice, however, is collusive and fraud- 
ulent, and intended to operate to the préjudice of complainant, not 
properly given and not justified by the terms of the contract ; and that 
this United States Gramophone Company and the other parties in the 
conspiracy are without the jurisdiction of the court; that this action 
on the part of défendant renders it insolvent, and deprives the com- 
plainant of ail hope of relief. It, in effect, delays, hinders, and defeats 
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him. That portion of the bill with which this appeal is concernée! is 
with respect to a suit instituted by the défendant against this complain- 
ant in the circuit court of the United States for the Southern district 
of New York, involving precisely the same issues as were made in 
the court below, and on precisely the same points which that court then 
had under advisement. As has been stated, the court below granted 
the temporary injunction on the fifth prayer for relief, reserving the 
others. This fifth prayer is in thèse words : 

"That the said défendant, the Berliner Gramophone Company, lts officers 
and attorneys, may be enjoined and restrained from In anywise prosecutlng, 
conducting, or carrying forward in any manner whatsoever until after the 
final hearing and détermination of the issues, matters, things, and questions 
whatsoever joined, raised, or presented in this action, said action at law, 
brought by it against your orator." 

To this bill the défendant demurred, and, the demurrer being over- 
ruled, it at once filed an answer. The answer being in, and on the 
motion for a temporary injunction evidently being read as an affi- 
davit, the court made this order: 

"And thereupon the plalntiff, by counsel, moved the court for the Injunc- 
tion prayed for in the first, second, and fifth prayers of said amended and 
supplemental bill. Upon considération whereof the court doth order, ad- 
judge, and decree that the défendant, the Berliner Gramophone Company, 
its officers, agents, and attorneys, be, and the same are hereby, enjoined 
and restrained, until the further order of this court, and, preceding the dé- 
termination of this cause, from in any wise further prosecutlng, conducting, 
or carrying forward in any manner whatsoever any and ail of the matters, 
things, and questions whatsoever joined in this suit in the action at law in- 
stituted by the défendant, the Berliner Gramophone Company, against tn« 
plaintiff, Frank Seaman, in the United States circuit court for the Southern 
district of New York, on the law slde thereof, on the 23d day ôf October, 
1900. But this injunction order shall not take effect unless and until th« 
said plaintiff or some one for him shall exécute bond, payable to the said dé- 
fendant, conditioned according to law, to be approved by the court, in th« 
penalty of fifteen hundred dollars. And as to the grantlng of the injunction 
prayed for in the first and second prayers of said bill the court takes tJme 
to consider. And thereupon the défendant moved the court to dissolve the 
said injunction herein awarded upon the record ot this cause, which motion 
the court doth overrule." 

The défendant files four assignments of error: (i) It is assigned 
as error that the court should not hâve granted leave to file the 
amended supplemental bill, upon which said decree was based. (2) 
It is assigned as error that the court overruled the demurrer of the 
défendant to said bill. (3) It is error on the part of the court to 
award the injunction contained in the decree of March 23, 1901, be- 
cause the action mentioned in the proceedings as having been insti- 
tuted in the state of New York was instituted for the purpose of 
obtaining from the plaintiff damages from an alleged breach of the 
contract between the parties, and was in the nature of a counter- 
claim or set-off , and was not being litigated in the above cause, no 
question being raised by the pleadings as to what damages the de- 
fendant sufïered and none being claimed by it in this proceeding. 
(4) It is assigned as error that the court overruled the motion of the 
défendant to dissolve the injunction awarded by said decree of March 
23, 1901, for the same reasons that are set forth in the foregoing 
assignment of error. 
113 F— 48 
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1. The granting leave to file an amended and supplemental bill 
is within the discrétion of the court. Railroad Co. v. Newman, 23 
C. C. A. 459, yj Fed. 791. The granting or refusing leave to file 
an amended bill or plea is a matter within the discrétion of the trial 
court, and will not be reviewed in an appellate court unless there 
has been gross abuse of this discrétion. Chapman v. Barney, 129 U. 
S. 677, 9 Sup. Ct. 426, 32 L,. Ed. 800 ; Gormley v. Bunyan, 138 U. 
S. 623, 11 Sup. Ct. 453, 34 L. Ed. 1086; Marco v. Hicklin, 6 C. C 
A. 13, 56 Fed. 549. As a gênerai rule, matters resting in the dis- 
crétion of the court below cannot be re-examined in the appellate 
court. Çheang-Kee v. U. S., 3 Wall. 320, 18 L. Ed. 72. In the 
case at bar the court exercised its discrétion after careful examination. 
A pétition was filed asking leave to file the amended and supplemental 
bill. Notice was given. A day was fixed for the hearing, and full 
discussion was had. After this the décision of the court was made. 
We see no abuse of discrétion in the court. "Ail that the court in- 
quires into in such an application is whether probable cause exista 
for granting leave, and whether the application states facts and cir- 
cumstances which, if properly pleaded, would sustain a supplemental 
bill or an original bill in the nature of a supplemental bill. The prac- 
tice in the circuit courts touching applications under the rule for leave 
to file supplemental bills is libéral toward the applicant, and upon 
such application the court will not proceed to try the cause, nor to 
détermine questions which may never appropriately be raised by de- 
murrer to the bill when filed." Bâtes, Fed. Eq. Proc. § 637 

2. Was it efror to overrule the demurrer of défendant to the bill? 
The demurrer admits the facts stated in the bill. Thèse facts com- 
plainant states were only discovered at the first hearing, and many 
of thèse hâve accrued since that hearing. Thèse statements as to 
thèse facts hâve been set out above. If they be true, there is cer- 
taînly ground for filing the bill and for an investigation of the fact» 
as stated, and for relief therein. They are of an équitable character 
and go to sustain the jurisdiction of the court. 

3. The third assignment of error goes to the injunction restraining 
the défendant from proceeding in its action at law in the Second 
circuit. The court below had taken jurisdiction of ail matters in 
controversy between the complainant and défendant, and was pro- 
ceeding to adjust the equities between them. It claimed to hâve en- 
tire jurisdiction over the whole controversy, and to afford relief. 
After this décision was made, and whilst it was still operative, the 
défendant went into a court of law, and, upon the same facts and cir- 
cumstances set out in pleadings in the cause in the court below, sought 
relief in this law court. The complainant was thus compelled not 
only to go into another jurisdiction to try points at issue below, 
but also to go into the jurisdiction of a law court in which he could 
not avail himself of his equities. Under thèse circumstances the court 
below enjoined him. It is a familiar principle that when a court of 
equity has taken jurisdiction of a controversy and has ail the par- 
ties before it, it proceeds to give full relief, and it can enjoin any pro- 
ceedings in any other court touching the matterg in controversy be- 
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fore it. Cole v. Cunningham, 133 U. S. 107, 10 Sup. CL 2Ô9, 33 I* 

Ed. 538. 

4. The fourth assignment of error is that the court overruled the 
motion of défendant to dissolve the injunction awarded by the decree 
March 23, 1901, for the reasons set forth in the other assignments of 
error. Under Act Cong. June 6, 1900 (31 Stat. 660), this court 
no longer can entertain an appeal from an interlocutory decree re- 
fusing to dissolve an injunction. Westinghouse Air-Brake Co. v. Christ- 
ensen Engineering Co., 44 C. C. A. 92, 104 Fed. 622 ; Wire Co. v. 
Boyce, 44 C. C. A. 588, 104 Fed. 173 ; National Automatic Mach. Co. 
v. Automatic Weighing, Lifting & Grip Mach. Co., 44 C. C. A. 664, 
105 Fed. 670; Heinze v. Mining Co., 46 C. C. A. 219, 107 Fed 
165 ; Rowan v. Ide, 46 C. C. A. 214, 107 Fed. 161. 

The decree of the circuit court granting the injunction is affirmed 



McMILLAN t. MOBAN. 

(Circuit Court of Appeals, Second Circuit January T, 1902.} 

No. 80. 

Towaob— Injubt ov Tow— Négligence of Tug. 

The master of a tug did not exercise reasonable prudence In attempt- 
lng to tàke a tow under the Brooklyn Bridge when lt was hlgh tlde, 
or nearly so, knowlng that at mean hlgh tlde there was a margin of 
safety not exceeding one foot between the mast of the tow and the 
bridge, and the tug ls llable for the damages caused by the breaktng 
of the mast agalnst the bridge. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Chas. C. Burlingham, for appellant. 
J. Parker Kirlin, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

PER CURIAM. While we do not agrée with ail the findings of 
fact in the opinion of Judge Brown in the court below (107 Fed. 149), 
we agrée with him in the more essential facts in the case, and concur 
in his conclusion that the tug did not exercise due care under the par- 
ticular circumstances in performing the towage service. Her master 
was informed that the mast of the tow was about 134 feet high. As- 
suming that he had a right to suppose that the bridge was 135 feet 
above the water at mean high tide, the margin of safety was too nar- 
row in the condition of the tide at the time. He ought to hâve been 
aware, upon observation of the piers and slips, that it had receded 
but a little. In taking the chances when this was apparent or should 
hâve been, he disregarded reasonable prudence. 

Decree affirmed, with interest and costs. 
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GENERAL ELECTRIO CO. T. WEBSTER * D. ST. ET. 00. 

WEBSTER & D. ST. RY. 00. T. GENERAI. ELECTRIO 00. 

(Circuit Court of Appeals, First Circuit January 28, 1902.) 

Nos. 374, 375. 

Patents— Infringement— Armature Coim or Windino. 

The Elckemeyer patent, No. 877,996, for a coll or winding for dynamo» 
•lectric machines, descrlbes, in clalms 1 and 2, ail of the patentee's in» 
Tention, which consists of an armature coil for drum armature», havlng 
a certain structural form, and a mode of opération by vlrtue of such 
form, the essentlal feature of which ls that one slde, or substantially 
one-half of the coil, ls of lesser external dimensions than the Internai 
dimensions of the other half, so that the short slde of one coll may be 
passed into or through the long sides of other colis. Clalm 4, which la 
for a winding composed of détachable counterpart colis, while broad In 
its terms, can only be sustained, in view of the prlor art, when limited 
to the novel form of such colis descrlbed in the precedlng clalms. Clalm» 
1, 2, and 4 considered, and held not infringed. 

Appeals from the Circuit Court of the United States for the District 

of Massachusetts. 

Frederick P. Fish and William K. Richardson (J. L* Stackpole, Jr., 
on the brief), for General Electric Co. 

William H. Kenyon (George Harding and Richard Eyre, on the 
brief), for Webster & Dudley St. Ry. Co. 

Before COL/T and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. The subject-matter of thèse cross appeals 
is the Eickemeyer coil or winding for dynamo-electric machines cov- 
ered by letters patent No. 377,996, dated February 14, 1888. Claims 
1, 2, and 4, of the patent are alone in issue; and the only question 
which arises is whether the defendant's coil infringes any of thèse 
claims. The circuit court held that claims 1 and 2 were not infringed, 
and that claim 4 was infringed. The form of the coil, with its axial 
line indicated, is illustrated in Fig. 3 of the drawings of the patent. 
Other coils shown in the drawings hâve more convolutions of wire, 
but ail hâve essentially the same configuration. 
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The two parts of the coil containing the offsets are called the "ends." 
They are the inactive portions outside of the magnetic field, and they 
lie alongside of or adjacent to the ends of the armature core. The 
two remaining parts opposite the axial Une are called the "sides." 
They are the active portions, which rest on the periphery of the arma- 
ture core. It will be noticed that the axial Une splits the offsets in 
the center. It will also be noticed that the coil is divided by its axial 
line into two unequal halves, and that the relative dimensions of the 
two halves are such that the smaller half may pass into and through 
the larger half, or, what is the same thing, the short side through the 
long side. In describing this structural feature, the patentée uses 
several synonymous forms of expression: The coil "at one side of 
what may be termed its axial line is of lesser external dimensions than 
the internai dimensions of the opposite portion." Again: "Each 
[coil] having substantially one half thereof of lesser external dimen- 
sions than the internai dimensions of the other half." Again : "Thus 
making one side of the coil longer than the other side, so that the 
short side of any one coil may be passed into and through the long 
sides of other coils." Again : "In each coil there is a long side, b, 
and a short side, b', and in each case the short side can be passed into 
or through the long side." 

The claims in issue are as follows . 

"(1) A dynamo-electrlc armature coil or winding, which at one Bide of 
what may be termed 'its axial line' is of lesser external dimensions than tho 
Internai dimensions of the opposite portion, both of said portions belng alike 
in contour, substantially as described. (2) In a dynamo-electric armature» 
winding, a séries of coils which are counterparts in contour, each complète 
and separable from the others, and each having substantially one half 
thereof of lestier external dimensions than the internai dimensions of the 
other half, substantially as described, whereby portions of each of said coil» 
overlie and other portions underlie appropriate portions of other coils. (4) 
In a dynamo-electric armature, a winding composed of détachable counterpart 
coils, each of which ls placed in immédiate contact with the periphery of the 
armature core at one side only, substantially as described." 

The first claim is for the novel coil. The second claim is for 
a winding composed of a séries of such coils. The fourth claim is 
for a winding in which the coils are placed in a particular way on the 
periphery of the armature drum. Thèse claims are carefully drawn. 
They are expressed in clear and unambiguous terms. The first two 
define with accuracy and exactness Eickemeyer's main invention. 
Read in connection with the spécification and drawings of the patent, 
their meaning is plain, unmistakable, and certain. Eickemeyer had 
a problem to solve, and he solved it, as is common with real inventors, 
by the application of a simple principle. The problem was the con- 
struction of a practical form-wound drum-armature winding for dyna- 
mo-electric machines, especially of the bipolar type, composed of dé- 
tachable, interchangeable, counterpart coils. This problem he solved 
by the simple method of making the two halves of the coil of such un- 
equal dimensions that the smaller half of one coil may pass into and 
through the larger halves of other coils. In this conception lay the 
Eickemeyer invention. Where this construction and mode of opéra- 
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tien arc présent, there is présent the Eickemeyer invention; and where 
this construction and mode of opération are absent, the Eickemeyer 
invention is absent. The lesser external and greater internai dimen- 
sions of the two halves of the Eickemeyer coil are made the sole test 
and criterion of the invention on every page of the drawings and 
spécification of the patent, whether the coil be adapted to bipolar or 
multipolar machines, or to single or double layer windings. It is the 
one, fundamental,! essential, fixed, and unvarying characteristic of the 
Eickemeyer coil. ; The first claim déclares that the coil "at one side 
of what may be termed its 'axial line' is of lesser external dimensions 
than the internai dimensions of the opposite portion." The second 
claim déclares that each coil has "substantially one half thereof of lesser 
external dimensions than the internai dimensions of the other half." 
Taking in the hand an Eickemeyer coil, we see at a glance the lesser 
external and greater internai dimensions of its two halves. Turning 
to the drawings of the : patent, the same characteristic feature is always 
apparent. It is also stamped on every page of the spécification, as 
sufficiently appears frpm the following extracts: 

"Whether my colis or windings are adapted for use in bipolar or In mul- 
tipolar machines, they are novel, in that each at one side of what may be 
termed Its 'axial Une' ls of lesser external dimensions than the Internai di- 
mensions of Its opposite portion, and both of said portions are substantially 
alike in contour, so that they can be symmetrlcally assembled upon a drum 
or core, and enable at the ends of said core one portion of each coil to 
oterlie and thé other portion to underlie approprlate portions of other colis." 
"In this armature [referring to Figs. 1 and 2] there are thirty-slx counterpart 
colis, D, of cohducting wire, and each coil at one side of its axial line (lndl- 
cated In dottéd Unes In Fig. 3) ls of lesser external dimensions than the in- 
ternai dimensions of the opposite portion, and both of said portions are sub- 
stantially alike In contour, and this characteristic feature is always maln- 
tained by me regardless of the number qf windings in the coil and of varia- 
tions in the form of the armature to be cdvered." "In each coil there is a 
long side, b, and a short side, b', and In each case the short side can be 
pàssed i'nto or through the long side, because for the flrst time a portion of 
each coil whleh' Is.at one side of Its axial Une ls of lesser external dimensions 
than the internai dimensions of the opposite portion of the coil, although 
both portions are substantially alike In contour." 

, The inspection of an Eickemeyer coil, the examination of the draw- 
ings of the patent, and the reading of the spécification, leave no room 
for doubt as to the meaning of the first two claims, and the novel ty 
and scope of the invention therein described. The patentée expressly 
déclares that his coil is "novel" in that one portion "at one side of 
what may be termed its 'axial line' is of lesser external dimensions 
than the internai dimensions of its opposite, portion"; that "this char- 
acteristic feature is always maintained" ; and that "for the first time, 
a portion of each coil which is at one side of its axial line is of lesser 
external dimensions than the internai dimensions of the opposite por- 
tion of the coil." 

:,;The defendant's coil, with its axial line corresponding to Fig. 3 oi 
the Eickemeyer patent, is shown in the following eut: 
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It is apparent that the two halves of this coil are equal and ïts two 
sides equal, and that consequently one half cannot pass into and 
through the other half. Manifestly this coil has neither the structural 
form nor the mode of opération of the Eickemeyer coil. It does not 
hâve the lesser external and greater internai dimensions of the two 
halves, nor the mode of opération whereby the smaller half of one coil 
may pass into and through the larger halves of other coils. There is 
absent from this coil the "novel" feature "always maintained" of the 
Eickemeyer coil, and hence the very essence of the Eickemeyer in- 
vention. 

To hold that defendant's coil infringes claim I, we must, by con- 
struction, add to the claim the following words : 

"This claim ls not limited to a coil in whlch one portion at one slde of 
lts axial Une is of lesser external dimensions than the internai dimensions 
of the opposite portion, but lncludes a coil In whlch one portion, at one 
Bide of lts axial Une, is of tbe saine dimensions as the opposite portion." 

And to hold that defendant's coil infringes claim 2, we must, by con- 
struction, add to the claim the following words: 

"This claim ls not limited to a séries of coils 'each bavlng substantJally 
one half thereof of lesser external dimensions than the internai dimensions 
of the other half,' but lncludes a séries of coils in whlch the dimension* of 
each half of each coil are the same as the dimensions of the other half." 

Further, to hold that defendant's coil infringes thèse claims we 
must ignore the express language of the spécification, wherein the 
patentée defines the "novel" feature of his coil, and déclares that "this 
characteristic feature is always maintained by me." 

The most libéral rule of construction known to the patent law will 
not sanction such an interprétation of the spécification and claims of a 
patent, or such an expansion of the invention. Such a construction 
and enlargement of the patent are manifestly a contradiction of its 
spécifie terms, and an attempt to read into the patent a structure never 
contemplated by the patentée, and entirely outside of his invention. 

The complainant seeks to show infringement of thèse claims by two 
théories of construction, which are equally untenable. The first may 
be called the theory of the complainant's experts; and the second, 
the theory of the complainant's counsel, advanced during their closing 
argument in this court, and further supported by supplemental briefs. 
The first theory is founded upon the proposition that the two halves 
of the defendant's coil are to be measured, not by their own dimen- 
sions, but by their position on the armature drum, and that, when so 
measured, there are found the lesser external and greater internai 
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dimensions of the Eickemeyer patent. Mr. Bentley, complainant's ex- 
pert, says: 

"When the coil is in place In the winding, one side lies close along the 
drum, and the other side is lifted up into an outer layer by means of the 
offset, to embrace the lower half of the next coil. The elevated half of the 
coil then has the larger dimensions, and the depressed portion the smaller 
dimensions, the former being on one side and the latter on the other side of 
the coil axis." 

The difficulty with this theory is that it is purely hypothetical. 
There is no suggestion of any such method of measurement in the 
Eickemeyer patent, and, consequently, there is no warrant for applying 
such a method of measurement to defendant's coil. The halves of the 
Eickemeyer coil are measured by their own dimensions, and not by 
their dimensions when placed on the armature-core, or their dimensions 
relative to the axis of such core. The first claim of the patent is for 
a single coil of the spécifie form described. The second claim is for a 
séries of thèse coils, each of the spécifie form described ; and the only 
question is whether the defendant's coil has substantially the same 
structural form. We are dealing with the form of spécifie things, and 
not with their position relative to something else. We cannot alter the 
form of a thing by placing it upon another thing. The Eickemeyer 
coil does not change its form either by laying it on a table or by the 
collection of a séries upon a drum armature. Nor can changes in 
position alter the relative dimensions of the halves of such coils. They 
cannot make unequal halves equal, or more equal, or less equal ; and 
the same is true of defendant's coil. Its equal halves remain equal, 
and it is impossible to make them unequal by mère change of position. 
The measurement of the two halves of the defendant's coil relative to 
their positions on the armature is an attempt to prove infringement by 
an assumed and indefensible method. The adoption of this theory of 
measurement would make the halves of the Eickemeyer coil equal in 
some of the various forms of its use described in the patent. This 
theory illustrâtes that, as soon as we départ from the plain, simple, and 
unmistakable description and drawings of the Eickemeyer patent, we 
become involved in a maze of irrational and contradictory conclusions. 
The complainant's experts did not find the axial Une of the Eickemeyer 
coil in any other position than as shown in Fig. 3 of the patent, or the 
axial line of defendant's coil in any other position than as indicated in 
the eut shown above ; the line in each case splitting the offsets of the 
coils in their center. They undertook, however, to prove that the 
defendant's coil had, in fact, the unequal halves of the Eickemeyer coil, 
by measuring those halves with référence to their position on the arma- 
ture core. This contention may be said to hâve been substantially 
abandoned at the argument, and the new theory advanced that tht 
true axial line of the Eickemeyer coil is not the line indicated in Fig. 
3, but another line which would include the whole of the offsets in the 
larger half or portion of the coil, and that the axial line of the defend- 
ant's coil is not the line which divides the coil into equal halves, but is 
a line which includes the whole of the offsets in one half. This theory 
may be illustrated by the following figures, taken from complainant's 
supplemental brief: 
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Hère again we hâve a pure theory based upon faîse premises. 

The first false premise is the assumption of an axial line for the 
Eickemeyer coil which does not exist in fact, and the second false 
premise is the assumption of an axial line for defendant's coil which 
does not exist in fact. It can serve no good purpose to discuss the 
reasons why the axial line of the Eickemeyer coil should be or must be 
at one side of the offsets, or the conséquences which flow from such 
an assumption, when the fact is otherwise. By arbitrarily changing 
the axial line of the Eickemeyer coil we can alter the relative dimen- 
sions of its two halves to suit our purpose, and by the same method 
we can make the two halves of the defendant's coil to conform there- 
with. By the same method also, or by making another arbitrary 
change in the axial Unes, we might bring other coils within the Eicke- 
meyer patent. But the question of infringement in this case is not to 
be determined by assumptions and hypothèses. We must keep within 
the région of facts and things. An Eickemeyer coil, on its face, by 
virtue of its configuration, has unequal halves, and there is no theory 
or hypothesis or reasoning which can make those two halves equal. 
The defendant's coil, on its face, by virtue of its configuration, has 
equal halves, and there is no theory or hypothesis or reasoning which 
can make thèse halves unequal. There is no justification in the Eicke- 
meyer patent for the assumption that the axial line is not exactly where 
it is located in Fig. 3. The spécification says that its position is indi- 
cated in Fig. 3, and this is further confirmed by the following descrip- 
tion in the spécification respecting the curves and offsets of cach con- 
volution of wire in the coil: 

"In order that the crossing of the wire ta each coil may be obvia ted, the 
wire at each end In each ccmvolution is çurved In evolute Unes at both side» 
of what may be termed the 'axial line' of the coil, and at the center or inner 
ends of sald evolute curves or bends the wire is offset and occupiea line» 
which are parallel wlth the axis of the coil, thus making one side of the 
coil longer than the other side, so that the short side of any on» coil may be 
passed into and through the long sides of other coils." 

Each wire is curved in evolute Jines on both sides of the "axial line," 
and at the center of the evolute curves the wire is offset and occupies 
lines parallel with the axis of the coil. This description locates the 
axial line exactly as shown in Fig. 3, where it splits the offsets in the 
center. The axial line of the Eickemeyer coil divides the coil into 
two unequal halves, so unequal that the lesser half must hâve the ca- 
pacity of passing into and through the larger halves of other coils, for 
this is the function or mode of opération of this novel coil. The axial 
line in defendant's coil divides the coil into equal halves, having no 
such function or mode of opération. It follows, of necessity, that the 
defendant's coil is outside of the Eickemeyer invention disclosed in 
claims 1 and 2 of the patent, and therefore cannot infringe thèse claims. 

The considération of claim 4 remains : 

"In a dynamo-electrie armature, a wlnding composed of détachable eounter- 
part colis, each of which is placed in Immédiate contact with the perlphery 
of the armature çore at one side only, substantlally as described." 

Upon its face, this claim covers every winding for a dynamo-electrie 
machine composed of any form of détachable counterpart coils placed 
upon the periphery of the armature core in a double-layer winding, 
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having one side only of each coil in contact with the armature drum. 
Claims i and 2 cover the novel Eickemeyer coil, whether the wind- 
ing on the armature core be a single-layer winding or a double-layer 
winding. Claim 4, in terms, is much broader, and includes coils in 
which the Eickemeyer invention is absent; in fact ail forms of coils, 
provided they are détachable and counterpart when assembled on the 
armature core in a particular type of double winding. Two features 
are embraced in claim 4, namely, a winding composed of détachable 
counterpart coils, and a method of double-layer winding. This broad 
claim, according to its literal reading, can only be sustained on one of 
three grounds : First. That the Eickemeyer invention set forth in the 
first two claims of the patent covers ail forms of drum-armature coils 
which are détachable and counterpart. If this be true, then this claim 
may be a valid claim for the Eickemeyer invention when used in the 
type of winding described. Second. That the Eickemeyer invention 
disclosed in his patent résides in the conception or discovery of the 
attachability and counterpartism of armature coils, rather than in the 
means by which such coils are made détachable and counterpart. If 
this be true, then this claim may be a valid claim for such coils when 
placed on the armature core in a particular kind of double-layer wind- 
ing. Third. That the Eickemeyer patent covers two distinct inven- 
tions, (1) a particular form of armature coils, and (2) a new method 
of double-layer winding. If this be true, this claim may be a valid 
claim for this method of winding where détachable counterpart coils 
are employed. This broad claim cannot be sustained on the first 
ground, because we hâve already held that the Eickemeyer invention 
is limited to a coil having the essential structural characteristics set 
out in claims 1 and 2, and therefore does not cover other détachable 
counterpart coils in which thèse essential structural characteristics 
are absent. This broad claim cannot be sustained on the second 
ground, because, at the date of the Eickemeyer invention, there was 
nothing new in the mère conception of détachable counterpart arma- 
ture coils apart from the means by which such coils are made dé- 
tachable and counterpart. The desirability of having form-wound 
coils détachable and counterpart had long been recognized in the 
art, and the invention of Eickemeyer résides wholly in the means by 
which thèse results are attained. This broad claim cannot be sus- 
tained on the third ground, because the Eickemeyer patent is not 
for two distinct inventions, — a novel coil and a new method of double 
winding, — but is for a novel coil, or a séries of such coils, which may 
be collected on the armature core in several types of winding. That 
the Eickemeyer patent is limited to the novel coil, and was not in- 
tended to cover, as a separate invention, and could not cover, if so 
intended, the method of double-layer winding described in claim 4, 
is shown (1) by the patent itself, (2) by the history of the patent in the 
patent office, and (3) by the prior art. The Eickemeyer patent contains 
a full, clear, and comprehensive statement of the patentée'» invention, 
and a fairly comprehensive statement of the prior art ; and in the con- 
sidération of the questions which arise in this case, it is a relief to 
turn from the conflicting and often insolvable opinions and explana- 
tions of experts respecting this patent and other patents in évidence, 
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to the patent itself for light and guidance. As the meaning of claims 
i and 2 is made perfectly clear from the drawings and spécification, 
so likewise is the meaning of claim 4. The gênerai scheme of the 
patent is plain. The patentée points out his invention, and states 
its objects and advantages, and he then proceeds to describe, and 
illustrate by the drawings, the various arrangements in which his 
novel coils may be used. Thèse show the capacity or adaptability 
of the patented coil, by virtue of its construction and mode of opéra- 
tion, for single-layer and double-layer windings. Most of the draw- 
ings of the patent illustrate single-layer windings, which the patentée 
evidently preferred. T^ere are, however, two drawings which illus- 
trate, as an alternative arrangement, the type of double-layer wind- 
ing mentioned in claim 4. There is, however, no suggestion in the 
spécification that Eickemeyer was the inventor of this method of 
double-layer winding. It only appears as one of the "arrangements" 
mentioned in the spécification, and the patentée refers to it as fol- 
lows: 

"It Is sometimes désirable that the wlre at the sldes of each coll should 
be In one layer, superimposed by the wires of another coll, to form additional 
layers, as illustrated In the colis D * of Figs. 12 and 13. * * • Thèse 
colis hâve the same gênerai characterlstlcs of those previously descrlbed; but 
It wlll be seen that at each sidé of the eore (indicated In dotted Unes) each 
coll at its one side overlaps or overlies one side of another coil, and that at 
the opposite side this overlapping is reversed, thus placing ail of the convolu- 
tions In both coils in a uniform position on the armature drum or core. Tbi» 
gênerai arrangement can be carried out to any possibly desired ertent" 

The. patentée states that "it is sometimes désirable" to make such 
a disposition of the two sides of the coil, and adds, "Thèse coils hâve 
the same gênerai characteristics of those previously described." There 
is no doubt, then, that ail the patentée intended to cover by claim 4 
was an alternative arrangement of his novel coils in a particular type 
of double-layer winding; and, if the claim is to be read in connec- 
tion with the spécification, or any significance is to be given to the 
words "substantially as described," it plainly must be limited to the 
coils of the patent. The proceedings in the patent office show that 
Eickemeyer attempted to claim this method of double winding and 
abandoned it. In the first application for his patent, there appears 
the following claim : 

"7th. In a dynarao-electrlc armature, a •winding' in whlcn but one-half of 
the effective portion is placed in immédiate contact with the armature core, 
mibstantlally as described." 

This claim was rejected on référence to the Freeman patent of 
July 29, 1884, and the Weston patent of June 13, 1882. Both of 
thèse patents describe the same method of double-layer winding 
with hand-wound coils. The prior art shows that this method of 
winding was well known. Not only is it disclosed in prior patents, 
but in one or more instances the patents state that it is a weli- 
known method of winding. In the Hering patent of February 2, 
1886, this method is mentioned as "a method heretofore employed" 
and "well known to those skilled in the art." The patentée fur- 
ther says: "Nor do I claim the disposition of the two halves of 
each coil alternately on the inner and outer layers of wirc on the 
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armature." The Freeman patent of July 29, 1884, and the Weston 
patent of June 13, 1882, as already stated, exhibit the same method 
of winding. In the Edison patent of August 22, 1882, there is 
found a similar type of winding, and the spécification says : "The 
double winding is in effect a single winding with the alternate bars 
located in an outer layer." In the Jehl patent, dated January 10, 
1888, one side of the coil is in one layer, and the other side in 
another layer. The Vincent English patent of May 18, 1882, 
describes two layers, with the sides of each coil in différent layers. 
In the Hering, Freeman, and Weston patents, the coils on the 
armature core were hand-wound, or wound on the armature core 
by hand, as distinguished from form-wound, or wound on a former 
and then placed on the armature core. Assuming that Eicke- 
meyer was the first to extend the use of this method to form- 
wound coils which are détachable and counterpart, this would not 
give him the right to a monopoly of ail form-wound coils which 
are détachable and counterpart when placed on the armature core 
in this type of double-layer winding. But the prior art does not 
stop with the hand-wound coils. In the Jehl, Vincent, and Edison 
patents, form-wound détachable counterpart coils were arranged in 
this type of double winding on a disk armature; and the Vincent 
patent seems also to suggest the same arrangement for a drum arma- 
ture. Without going further, it is manifest that the method of 
double-layer winding set out in claim 4 was old in the art. 

Thèse références to the patent, the proceedings in the patent 
office, and the prior art, demonstrate that Eickemeyer is not en- 
titled to a broad claim covering the application to a drum armature 
of this type of double-layer winding when composed of any form 
of coils which are détachable and counterpart; and it follows that 
claim 4 must be held invalid unless it is limited to the détachable 
counterpart coils of the Eickemeyer patent. Assuming claim 4 to 
be valid when so limited, the defendant's coil does not infringe this 
claim, because, as we hâve already found, it lacks the essential 
structural characteristics of the Eickemeyer coil. 

The complainant's counsel has sought to impress upon the court 
the importance, value, and broad scope of the Eickemeyer inven- 
tion. It seems true, notwithstanding the disclosure in the obscure 
Rapieff British patent of 1879, that Eickemeyer made an important 
practical improvement in windings for dynamo-electric armatures; 
but we should not for this reason magnify his invention. Eicke- 
meyer did not invent form-wound coils to take the place of hand- 
made coils, nor was he the inventor of détachable counterpart form- 
wound coils; but the most which he accomplished was the pro- 
duction of a form-wound détachable counterpart coil adapted for use 
on a drum armature, as distinct from a disk or ring armature. 
But, even as to drum armatures, the prior art admittedly shows 
form-wound détachable coils which were in a degree counterpart. 
Eickemeyer specially directed his attention to an improved winding 
for a bipolar drum armature. In a bipolar machine, the disposition 
of the ends of the coils is a serious problem, as the two sides of 
each coil occupy diametrically opposite positions on the periphery 
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of the drum. This problem he solved by making a coil of such 
shape that the lesser half of one coil may pass into and through 
the larger halves of other coils. By this means, the ends were 
economically disposed of in a minimum space alongside the ends of 
the armature core, and other advantages obtained which are set 
out in the patent. In his spécification Eickemeyer recognizes the 
state of the art and the scope of his invention. He says : 

"In certain prlor multlpolar machines the armature coils hâve been capable 
of ready attachaient to and removal from the armature drum or core, and 
several of the colis in each armature hâve been counterparts in size and form, 
but several différent sizes and forms hâve been necessary In each machine; 
but I know of no prior multlpolar or bipolar machines in whlch the several 
armature coils were counterparts in size and form, or any prior bipolar ma- 
chine which has had coils capable of being applied to or removwl from the 
drum or core without actually unwinding the wire, although, in certain prior 
machines having bar conductors, the bars could be readlly applied to and 
detached from the drum or core by sepàrating the bars from such disks or 
other radial conductors. * • * Regardless of the character of the arma- 
ture with référence to its polar arrangement, I believe it to be broadly new to 
cover a drum or core with a séries of coils which are counterparts in size and 
contour, and which are tberefore interchangeable, one with another, with 
référence to their positions on the armature drum or core." 

The défendant contends that the prior art was in advance of this 
statement, in that the Alioth German patent of 1885 and the Vincent 
British patent of 1882 disclose an armature drum with a séries of 
coils which were counterpart and interchangeable. But it is un- 
necessary to enter into this field of controversy, for, taking Eicke- 
meyer 's statement of the prior art and of his invention as correct, 
we fincl that ail he invented was an armature coil for drum arma- 
tures having a certain structural form and a mode of opération by 
virtue of such form ; and, this being true, his invention cannot cover 
other armature coils of an essentially différent form, and with a 
différent mode of opération. 

As ail the coils used by the défendant (which we assume are like 
the exhibits in évidence) hâve equal halves, so that one half of one 
coil cannot pass into and through the halves of other coils, they 
do not contain the Eickemeyer invention, and therefore do not in- 
fringe either the first, second, or fourth claims of the patent in suit. 

The decree of the circuit court is reversed, and the case is re- 
manded to that court, with the direction to dismiss the bill of com- 
plaint with costs; and the costs of this court are awarded to the 
Webster & Dudley Street Railway Company. 



In re SBABOLT et al. 

(District Court, W. D. North Carolina. February 10, 1902.) 

Exemptions— Partnership— Exemption from Partnership Property. 
One of two or more partners may hare a portion of the partnershtp 
effects set apart to him as his Personal exemption with the consent of 
the other partner or partners. 
Same — Surviving Partner. 

A surviving partner can hâve his Personal exemption set apart to him 
from the partnership effects, lf be hâve the consent of the administrât»! 
of the deceased partner. 
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t. Same— Bankruptcy. 

Const N. C. art 10, 5 1, déclares that the personal property of any 
résident, to the value of $500, shall be exempt from sale under exécu- 
tion or any other final processes of any court lssued for the collection 
of any debt Helâ, that a debtor's right to the exemption out of his 
property accrues to him when his credltors lnstitute proceedings In 
bankruptcy against him; and, on the appointaient of the trustée, the 
title of the property reserved by law as the exemption dues not vest 
in the trustée, but remains in the debtor awaiting the formallty of an 
appraisal and setting apart. 

4. Samk— Death of Dkbtoe. 

On the death of a debtor, property which would hâve been set apart 
to him under his exemption, had ne llved, remains a part of his estate, 
and goes to his administrator. 

5. Same — Widow's Allowamce. 

On the death of one against whom proceedings In bankruptcy hâve 
been instituted, the fédéral court has no power to administer the wldow'» 
right of allowance for a year, given under the laws of the state, which 
provide that a widow has the right to a year's support from the stock, 
crops, and provisions on hand; the matter being one exclusively within 
the state jurisdiction, 

6. HOMESTEAD— IJNBORN CHILD — AI.I.OTMENT. 

Const. N. 0. art. 10, §1 3, déclares that a homestead, after the death 
of the owner, shall be exempt from the payment of any debt during the 
minority of the children; and by Code N. G. S 514, if the owner of a 
homestead die without the same being set apart, the wldow, or his 
child or children under the âge of 21, may hâve the same laid off. 
Section 1328 enacts that a child unborn, but in esse, shall be deemed 
a person capable of taking any estate. Held, that a child In ventre sa 
niere at the time of its father's death is entitled to hâve a homestead 
allotted from the homestead of her father. 

7. Same— Dower. 

Where a widow ls entitled to dower, and a child to a homestead 
right in the same lands, the dower will be assigned so as to lnclude the 
homestead, and the right of children to enjoy the homestead during 
their minority must be taken subject to the paramount right of dower. 

In Bankruptcy. 

Swink & Swink, for creditors. 

Glenn, Manly & Hendren, for bankrupts. 

BOYD, District Judge. This matter is before the court upon ex- 
ceptions to the report of Alexander, référée. The facts necessary to 
an understanding of the points involved are as follows: On the ist 
of July, 1901, L. W. Seabolt Company, a partnership composed of 
L. W. Seabolt and W. M. Mosley, filed a gênerai deed of assignment 
of partnership property for the payment of debts, reserving, each for 
himself, the homestead and personal property exemption allowed by 
the constitution and laws of North Carolina. A pétition in involun- 
tary bankruptcy was filed by the creditors against L,. W. Seabolt 
and W. M. Mosley, trading as L. W. Seabolt Company, and L. W. 
Seabolt and W. M. Mosley individually, on the 25th of July, 1901, 
and on that day a receiver was appointed of both estâtes. In the 
meantime, to wit, on the I5th day of July, 1901, the entire assets of 
the firm, with the consent and approval of a large majority in amount 
of the creditors, was converted into cash by a sale, but the said bank- 
rupts had no voice in the proceeding to sell, and did not participate 
in the same in any way. On the 25th of November, 1901, the said 
firm and individual partners were adjudged bankrupts, and shortly 
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thereafter a trustée was appointée! for both estâtes, who qualifîed and 
entered upon the performance of his duties. Subséquent to the 
filing of the pétition in bankruptcy, and prior to the adjudication, the 
partners agreed in writing that each should reserve his personal 
property exemptions, such as are allowed by the constitution and 
laws of North Carolina, out of the partnership assets. After the 
filing of the pétition and the agreement as to exemptions referred to, 
and before the adjudication, L. W. Seabolt died, leaving a widow, 
and since his death, to wit, on the 27th of October, 1901, his widow 
gave birth to a child, which is now living. W. M. Mosley has no 
estate except his interest in the partnership property, and L. W. Sea- 
bolt had no estate except his interest in the partnership property and 
certain real estate mentioned in his individual schedule, amounting 
to $2,326.25, subject to a mortgage of $700, and personal property to 
the value of $21.50. At the time of the filing of the pétition in bank- 
ruptcy the firm and the individual members were insolvent. A de- 
mand has been made on the trustée by W. M. Mosley for his personal 
exemption out of the firm assets, and a demand has also been made 
by the administrator of Seabolt for an allotment of the personal ex- 
emption which he would hâve been entitled to were he living, to the 
end that this exemption may be administered as a part of Seabolt'» 
estate, with a view of setting apart the year's allowance to his widow 
and posthumous child. Demand has also been made in behalf of 
said child for his homestead out of the individual real estate of the 
said Seabolt. The administrator of Seabolt was, on the 27th of 
November, 1901, made a party to the bankruptcy proceedings, and 
since Seabolt's death Mosley has given his consent again, in writing, 
that Seabolt's personal exemption may be allotted from the firm as- 
sets, and the administrator of Seabolt has given his consent that 
Mosley may take his exemption also out of the partnership funds. 
The trustée cornes into court and asks to be advised as to the course 
lie should pur sue in the premises. The référée reports in favor of 
the allotment of the personal exemptions to Mosley and to the estate 
of Seabolt as demanded ; also that the widow of Seabolt is entitled 
to her dower in his individual real property ; and that the infant child, 
born after his death, is entitled to homestead, under the provisions 
of the North Carolina constitution ; and to thèse conclusions of the 
référée the creditors hâve excepted. 

The personal exemption in North Carolina is by vîrtue of section 
1 of article 10 of the constitution of the state, which reads as follows: 

"The personal property of any résident of the state, to the value of flve 
hundred dollars, to be selected by such résident, shall be and ls hereby ex- 
empted from sale under exécution or other final process of any court lssued 
for the collection of any debt." 

There can be no question about the right of Mosley to hâve allot- 
ted to him from the partnership effects his personal property exemp- 
tion to the amount of $500, for it is held in this state that one of two or 
more partners can hâve a portion of the partnership effects set apart to 
him as his personal exemption, with the consent of the other partner or 
partners (Burns v. Harris, 67 N. C. 140); and in the same case it is 
held that the partnership creditors cannot object to this exemption, 
for they no more hâve a lien on partnership effects for their debts 



IN RE 8EAB0LT. 769 

than creditors of an individual hâve on his effects. The facts in this 
case show that after the proceeding in bankruptcy was begun, and 
before Seabolt's death, he and Mosley filed their consent in writing, 
each that the other might hâve his personal exemption allotted from 
the partnership property; and, if this were not true, the facts show 
that since the death of Seabolt his administrator has filed his consent 
that Mosley, the surviving partner, should hâve allotted to him his 
Personal exemption from the partnership assets. A surviving part- 
ner can hâve his personal exemption from partnership effects with 
the consent of the administrator of the deceased partner. Richard- 
son v. Redd, 1 18 N. C. 677, 24 S. E. 420. 

The question then remaining in this regard is whether Seabolt hav- 
ing died after the proceedings in bankruptcy were commenced, and 
after the consent of the partners was had for exemptions from the 
partnership effects, the allotment which he would hâve taken had 
he Hved vests in his administrator. It is my opinion that it does. A 
creditor pursuing a debtor by exécution or other légal proceeding, 
for the purpose of subjecting his property to the payment of his debt, 
does not acquire a lien upon that part of the debtor's personalty 
which is exempted by the law. The exemption in North Carolina is 
in favor of a debtor against exécution for debt. 

The purpose of the law undoubtedly is to save the exempted prop- 
erty from sale at the hands of creditors, for the benefit of the debtor 
and his family. This is no doubt the humane object which the fram- 
ers of our constitution and the makers of our exemption laws had in 
view. A statute of exemption is properly a remédiai statute, evi- 
dently intended to prevent families from being stripped of their last 
means of support, and left to suffer, or cast as a burden upon the 
public, and to rescue them from the hands of unfeeling creditors. 
Leavitt v. Metcalf, 19 Am. Dec. 718. It would be a strange con- 
struction of the law, therefore, to hold that, whilst the exemption 
would obtain against what is known as an exécution, or other final 
process issued for the collection of a debt, it could still be swept away 
by another proceeding on the part of creditors, and the debtor and 
his family thus be deprived of its benefits. The right to the exemp- 
tion accrued to the debtor when the creditors instituted proceedings 
in bankruptcy to subject his property to the payment of his debts, 
and upon the appointaient of a trustée in bankruptcy the title of the 
property reserved by the law as the debtor's exemption did not vest 
in such trustée, but remained in the debtor, awaiting the mère légal 
formality of having it appraised and set apart to him. This being the 
case, the exempted property which would hâve been set apart and 
allotted to Seabolt had he lived remained a part of his estate at his 
death, and belongs to his administrator, and not to the trustée in 
bankruptcy ; and the only duty with respect thereto which rests upon 
the trustée is, upon application of the administrator, to proceed as 
in other cases to hâve it appraised and set apart. The exceptions of 
the creditors are therefore overruled, and the report and findings of 
the référée, in respect to the personal exemptions of both Mosley 
and the estate of Seabolt, are confirmed. 

No difficulty can arise as to the manner of making the appraise- 
113 F.— 49 
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iriéht and allotting the personal exemptions in this case; the prop- 
erty of the firm having been sold, and the proceeds thereof in cash, 
more than sufficient to cover the amount of both exemptions, beirig 
now in thé hands of the trustée. Under the laws of North Carolina, 
à debtor is allowed a personal exemption to the amount of $500, and 
he can take this in articles of personal property, or hâve it allotted 
in monèy, provided the mbney is on hand. The cash being on hand 
in this instance, there is nôthing left for the trustée to do except 
to pay it over to the parties entitled ; that is, $500 to W. M. Mosley, 
ana $500 to the administrator of Seabolt. 

So far as the right of allowance for year's support to the widow 
is concerned, this court has no power to administer it, it being ex- 
clusively within the state jurisdiction. Under the laws of North 
Carolina, upon the death of a husband a surviving widow has the 
right to haye set apart to her from the crop, stock, and provisions on 
hand a year's support, notto exceed $300 in amount, and an addi- 
tional amount of $100 for each member of her family under 14 years 
of âge. In the absence of crop, stock, and provisions, the adminis- 
trator is authorized to pay such allowance for year's support from 
the personal assets of the èstate which may corne to his hands. 
Therefore, when the administrator of Seabolt has in hand the money 
pàid to hîm by the trustée for the personal exemption, so much of 
it as is necessary can be set apart as a year's support to the widow 
by a proceeding in the state court under the statute providing for 
such cases. 

We corne now to consider the right of homestead in the real prop- 
erty of which Seabolt dièd seised. He left surviving him his widow 
and a female child in ventre sa mère, which since and shortly after 
his death has been born, and is now living. The following are the 
provisions of the constitution of North Carolina relative to home- 
stead (section 2, art. 10): 

"Every homestead, and the dwelllnga and buildings used therewith, net est- 
ceeding in value one thousand dollars, to be selected by the owner thereof, 
or in lieu thereof, at the option of the owner, any lot in a city, town or vil- 
lage, with the dwellings and buildings used thereon, owned and occupied 
by any résident of this state and not exceeding the value of one thousand 
dollars, shall be exempt from sale under exécution or other final process 
obtained on any debt." 

Section 3, art. 16: 

"The homestead, after the death of the owner thereof, shall be exempt 
from the payaient of any debt during the minorlty of his children or any 
one of them." 

And there is a further provision that if the owner of a homestead 
die, leaving a widow and no children, the rents and profits of such 
homestead shall inure to the benefit of the widow during her widow- 
hood, unless she be the owner of a homestead in her own right The 
only point involved hère is as to whether Lena W. Seabolt, the 
posthumous child of h- W. Seabolt, deceased, is entitled to hâve a 
homestead allotted from the lands of her father, and to hold the same 
exempt from the payment of his debts during her minority. 

Section 514 of the Code of North Carolina is as follows : 

"lf any person entitled to a homestead exemption die without havlng 
/iwl the same set apart, his widow, lf he leave no child, or his child or 
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children trader the âge of twenty-one years, If he IeaY* such, may procead 
to hâve said homestead exemption laid ofif according to section* 611 and 612." 

And it is held in Lambert v. Kinnery, 74 N. C. 348, that : 

"The tltle to the homestead 1s vested In the owner by the constitution of 
the state, and the allotment by the sheriff is not necessary to vest the tltle 
thereto. The only object of the allotment is to ascertaln if there be an 
excess over the one tbousand dollars, whlch la subject to exécution." 

The law is well settled, therefore, that, although the owner of a 
homestead or a person entitled thereto die without having the same 
allotted in his lifetime, the same can be allotted at the instance of h» 
minor child or children, if he leave such, or, in the absence of minor 
children, at the instance of his widow. The contention of the credit- 
ors in this case is that the infant Lena W. Seabolt is not entitled to 
the homestead of her father by reason of the fact that she was not 
born at the time of his death, and that, therefore, the right could not 
accrue to her. The court cannot sustain this view. "A child in 
ventre sa mère is a child while yet unborn. From the time of con- 
ception the infant is in esse for the purpose of taking any estate 
which is for his interest, whether by descent, devise, or under the 
statute of distributions." 10 Am. & Eng. Enc. Law (ist Ed.) p. 624. 
The early English doctrine that an unborn child is not to be regarded 
as in esse has been long ago exploded, and the décisions of the 
courts now are uniformly to the effect that children in ventre sa 
mère are included within the meaning of the word "children." Thia 
principle is so well established and so fully understood by the pro- 
fession that it is not deemed necessary to cite authorities to support 
it. As bearing upon this point, however, we may call attention to 
section 1328 of the North Carolina Code, which reads as follows: 
"An infant unborn but in esse shall be deemed a person capable of 
taking by deed or other writing any estate whatever in the same man- 
ner as if he were born ;" and also cite Heath v. Heath, 1 14 N. C. 547, 
19 S. E. 155. 

In the argument before the court, the counsel for the creditors did 
not appear to seriously insist that the widow was not entitled to 
dower in the lands of her deceased husband. By the statute law of 
North Carolina widows are endowed as at common law, and every 
married woman, upon the death of her husband intestate, or who 
dissents from his will, is entitled to an estate for her life in one-third 
in value of ail the lands whereof her husband was seised and pos- 
sessed at any time during the coverture, in which one-third part shall 
be included the dwelling house in which her husband usually resided, 
together with other buildings thereunto belonging or appertaining ; 
and, further, that the dower of a widow shall not be subject to the 
payment of debts due from the estate of her husband during the term 
of her life. It is true that in a case like this the dower and homestead 
will include, partly if not wholly, the same premises; but Chief 
Justice Pearson, in Watts v. Leggett, 66 N. C. 197, has clearly de- 
fined the relative rights of a widow having a dower and an infant 
child entitled to the benefit of homestead at the same time, in the 
same lands. He says : 

"Thus the dower will be assigned so as to Include the homestead or a 
part théreof, and the right of dower having attached at the time of marriag* 
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would have been paramount, and the right of the chIMren to pn.loy tho 
homestead during the inlnority of any one of tnem must have been taken 
subject to this paramount right of dower, the effect being to postpoue the 
enjoyment of the cbildren as to so much of the homestead as is covered 
by the dower nntil the death of the widow, leaving them, of course, to the 
présent enjoyment of such part of the homestead and the land appertalning 
thereto as is not covered by tbe dower." 

It is therefore ordered by the court that the exceptions be over- 
ruled, not only as to the right of Mosley and the estate of Seabolt 
to have their personal exemptions, but also as to the rights of the 
widow to dower, and the infant child to a homestead, and the report 
of the référée in thèse respects is hereby confirmed, and judgment 
rendered accordingly. 

The clerk will tax the costs of this proceeding against the except- 
ing creditors. 



THE LAKMBi 

THE TYEB. 

THE QTJEEN ELIZABETH. 

(District Court, D. Washington. February 8, 1902.) 

Collision — Steam Vessels Meeting— Négligent Navigation. 

The steamship Queen Elizabeth, in tow of the tug Tyee, was "lasslng 
np Puget Sound to the soutliward from Port Townsend, near the west 
shore, at about 4 in the mornlng, when they met the steam schooner 
Lakme, going out from Tacoma, whlch came In collision with the Eliza- 
beth. The tug and schooner saw each other's lights when three or four 
miles apart, and were then nearly head on. Later the Tyee signaled 
her intention to pass starboard to starboard, whieh was acceded to, and 
she immediately starboarded her helm. Held, under the évidence, that 
she was justifled in chooslng the outside course in passing with her 
tow, owing to the nearness to the shore, and that neither 'ie nor tha 
Elizabeth were in fault, but that the fault for the collision rested en 
tlrely upon the Lakme, for being in charge at the time of an unlicensed 

:■,;; and incompétent mate and too close in shore, for portlng her helm, in- 
• stead of starboarding, af ter answering the signal, and changing only 
'when the vessels were in close proximity, and in falling to reverse at 
once when the danger of collision became apparent! 

In Admiralty. Cross actions for collision. 

Preston, Carr & Gilman, for libelant. 

Herbert S. Griggs and W. A. Peters, for cross libelant. 

Struve, Allen, Hughes, & McMicken, for respondent. 

HANFORD, District Judge. For convenience in designating the 
différent parties to thèse suits, the Queen Elizabeth Company, owner 
of the ship Queen Elizabeth, will be referred to as the "libelant" ; 
Charles Nelson, owner of the steam schooner Lakme, will be re- 
ferred to as the "cross libelant"; and the Puget Sound Tugboat 
Company, owner of the steam tug Tyee, will be referred to as the 
"respondent." The first suit was commenced by the libelant against 
the Lakme to recover damages sustained in a collision between the 
Lakme and the British ship Queen Elizabeth, which occurred be- 
tween 3 and 4 o'clock on the morning of April 14, 1900, in the vicinity 
of Point No Point lighthouse, on the west side of Puget Sound; 
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the Lakme being at the time bound from Tacoma to San Francisco, 
and the Queen Elizabeth being towed by the steam tug Tyee from 
Port Townsend to Port Blakely. The cross libelant charges re- 
sponsibility for the collision upon the Tyee, and claims damages for 
the injury sustained by the Lakme. 

In order that the full effect of some of the testimony introduced in 
behalf of the cross libelant may be appreciated, a map showing the 
contour of the shores of Puget Sound from Foulweather Bluff to • 
point south of West Point lighthouse is hère inserted. 
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Tîje night was clear, and each of the vessels carried ail the lights 
required, though there is a dispute as to whether the colored lights 
on the Lakme were arranged properly, so as to show from dead 
ahead fco two points abaft the beam, as the law requires. It is ad- 
mitted, however, that the vessels were seen approaching each other 
by the offipers in charge of both the Tyee and the Lakme, when they 
were distant t. cm each other 3 or 4 miles; but the parties differ with 
respect to the exact location of thé vessels when their lights became 
visible to each other, and at the time of the collision. AH agrée, 
however, that the collision occurred south of Point No Point light- 
house, a few minutes after the Tyee and the Queen Elizabeth had 
passed that point. The speed of the Lakme was 7J4 miles per hour, 
and the Tyee, with her tow, was making 8 or 9 miles per hour. The 
Lakme was in charge of her second mate, her captain and the first 
mate being asleep, until the mast head lights of the Tyee were seen, 
when the captain was called and told that they were near Point No 
Point; but he was not informed that the other vessels were seen 
ahead, and he did not corne out on the bridge until it was too late to 
avoid the collision. The second mate of the Lakme did not hâve a 
license or certificate entitling him to be employed as an officer of a 
steam vessël, either as master, pilot, or mate, and there was not at 
that timé any licensed pilot on duty. The facts recited so far are 
either admitted or established by uncontradicted évidence. The par- 
ticular circumstances and movements of the vessels immediately pre- 
ceding the collision are stated in the évidence of the officer who 
was in charge of the Tyee as follows : 

The Tyee took the Queen Elizabeth in tow, and started from 
Port Townsend southward, between 1 o'clock and 2 o'clock a. m., 
and reached Point No Point in about two hours. As she was 
coming around Point No Point, thé lights of the Lakme were seen 
for the first time. The Tyee and the ship in tow made a curve 
around Point No Point until their position was proximately one mile 
from the west shore of Puget Sound, and then took a straight course, 
steering southeast. When the Tyee's helm came to steady on this 
course, the Lakmé appeared to be straight ahead, but steering an 
irregular course, so that ail her lights were visible at times, and then 
the red light artd green light alternately disappeared. Four min- 
utes before the collision, when the steamers were about one mile 
apart, and when the Lakme was showing her green light, the Tyee 
signaled, giving two blasts of her whistle, indicating her purpose to 
pass on the starboard side. This was immediately answered by two 
blasts from the Lakme. The pilot of the Tyee then put her helm 
hard to starboard and she swung to port. At the same time the 
Lakme, instead of turning to port promptly, as the signais indicated 
that she should do, swung around to starboard so that she showed 
her red light, and came on directly in the way of the other vessels, 
but steadied up when she came near to the Tyee, when the wit- 
ness called out: "Are you crazy or what? Starboard your helm) 
Starboard your helm !" The two steamers passed each other star- 
board to starboard; the Lakme going astern of the Tyee. Her 
stem caught the sïéel towline, and she then swung to port, and went 
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slipping alang the towline until she struck the Queen Elizabeth on 
the port side of her bow. The towline parted just at the time of the 
collision. 

In the testimony of this officer, he gives as the reason for sounding 
two blasts of the whistle for a passing signal that they were near 
to shore on the right-hand side, and, the Tyee having the burden of 
a ship in tow, it was safer for her to pass the other steamer on her 
starboard side, because at that place the tide sets in toward the shore. 
The testimony of the pilot who was in charge of the Tyee, above 
narrated, is corroborated by the quartermaster, who was in the pilot 
house steering the Tyee. It is consistent with ail the évidence on 
the part of the libelant and of the respondent, and it harmonizes 
with the undisputed facts that the only signais given from one 
steamer to the other were two blasts of the Tyee's whistle, answered 
by two blasts from the Lakme, and that the Lakme did pass on the 
starboard side of the Tyee, and her port bow struck the port bow 
of the Queen Elizabeth. 

On behalf of the cross libelant, the captain of the Lakme testified 
that when he came on the bridge, after hearing the two blasts from 
the Tyee, and the answer given by the Lakme, the Tyee was just 
crossing the bow of the Lakme. The first thing he did was to inquire 
as to the position of the helm, and was told that it was hard a-star- 
board, to which he responded, "Keep her there." The Lakmie was 
then turning slowly to port, and the Queen Elizabeth was still ofr her 
port bow, and, seeing that a collision was inévitable, he ordered the 
engines stopped and the helm hard a-port. He did not order the 
engines reversed, because the propeller was liable to get foui of the 
towline. As to thèse matters, I can find no conflict between the 
testimony given by the captain and the testimony for the other 
parties. There appears to hâve been time enough to change the 
wheel from hard a-port to hard a-starboard, while the captain was 
coming from his cabin. If the Lakme had been swinging to star- 
board on a port helm, that movement would place her so that the 
Queen Elizabeth would appear to be ofï her port bow, and the fact 
that she was turning to port slowly with her helm hard a-starboard 
corroborâtes the testimony tending to prove that she was not given 
her starboard helm until the two steamers were very close to each 
other. The captain does, however, give his estimate of the distances 
from the place where the vesels met to Point No Point, and to the 
west shore opposite, which, if accurate, would locate the place of the 
collision one mile, or a little more than a mile, further from the shore, 
and one mile, or a little more than one mile, nearer to Point No 
Point, than indicated by the testimony of the witnesses who were 
on the Tyee; and the différence in the location would tend to sup- 
port the contention of the cross libelant that the Tyee was in fault 
for giving two blasts of her whistle and going to port, instead of 
observing the gênerai rule of the road, requiring vessels meeting end 
on, or nearly so, to turn to the right and pass each other port to 
port. But, considering the fact that the captain had no time to study 
the situation after coming on deck, and that his mind must hâve been 
fully occupied with other things, it is not probable that he could 
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have made an estimate of the distances with as much accuracy a» 
could the pilot of the Tyee, who knew the route, had time for obser- 
vation before there was any occasion for excitement, knew the speed 
his vessel was making, took notice of her compass, and ordered her 
courses. 

The first mate of the Lakme was asleep before the collision oc- 
curred. Both sides called him as a witness ; but, as I am not 
obliged to décide the disputed question with respect to the shape and 
construction of the screens or boxes in which the Lakme's colored 
lights were placed, I do not regard his évidence as being of any 
importance. The man who steered the Lakme has not been called 
as a witness. So the case for the cross libelant dépends mainly 
upon the testimony of her second mate, who was in charge of the 
deck, and the man who was on duty as lookout; and I regard the 
testimony of both of thèse witnesses as being entirely unworthy of 
belief. By way of illustration, the lookout, upon his examination in 
chief, conducted by the proctor for the cross libelant, testified as 
follows : 

"Q. How long after you reported the Hght on the port bow was any 
signal given by any shlp? A. A few minutes after he gave us two whlstles. 
Q. Who gave? A. The tugboat gave us two whlstles first. Q. What was 
done then? A. We answered the two whlstles back agaln, and turned the 
wheel over. Q. What way was the wheel turned when the whistle was 
given? A. I was steering straight After the whistle came, he turned to 
the port. That called for hard a-starboard. It was turned to the port 
Q. You put your helm hard a-starboard? A. Hard a-port Q. When the 
two signais came? A. When the two signais came. * * * Q. After the tug 
blew her two whlstles, dld she make any change In her course? A. Not before 
we came close to them. We made the change. Q. What change dld she make? 
A. She turned the wheel to port, too. Q. What way did she come? A. She 
came to cross our starboard bow. Q. She came to cross your starboard 
bow? A. Yes." 

In answering other questions on his direct examination, this wit- 
ness also testified that the order given by the second mate to the man 
at the wheel, after the signais had been given, was "Hard a-star- 
board!" and that the order was obeyed promptly; and on cross-ex- 
aminàtion, answering a direct interrogatory, he made this statement : 
"Yes, sir ; our wheel was put hard to starboard." Thèse contra- 
dictory statements make it impossible to ascertain from the testi- 
mony of this witness whether the Lakme's wheel was first turned 
to starboard, or to port, after the signais were exchanged. I would 
not reject his évidence for a mère inadvertent misstatement ; but, taken 
as a whole, it is confused and unsatisfactory. 

The Lakme left Tacoma after 9:30 p. m., the evening preceding 
the collision, and her log shows that she passed West Point lighthouse 
at 1 40 a. m. In his déposition, the second mate says, in effect, 
that he was the officer in charge of the deck from midnight until the 
time of the collision ; that he made an entry in the log of the time 
of passing each point ; that the speed of the Lakme was 7 miles or 
10 miles an hour ; that at 12 o'clock, when he went on deck, she 
must have been 100 miles from Tacoma; that he did not know what 
courses were steered after passing West Point, except that his last 
course was west half north; that she was kept in the middle of the 
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channel; that he first noticed the Tyee and the Queen Elizabeth 
when they were coming around Point No Point, 3 or 4 miles ahead of 
the Lakme ; that he then saw only the Tyee's masthead lights ; that 
he did not see her starboard light until she crossed the Lakme's 
bow; that, after rounding the point, the Tyee was two points off 
the port bow of the Lakme, and showing her red light. I now quote 
from his déposition the following questions and answers : 

"Q. What, if anything, did you do wlth référence to steerlng your own 
vessel at that time? A. We were steering clear. 1 did not do anything 
at that time, until we got a llttle closer. She was still on our port bow, 
when I ported our helm to give myself a little more sea room. Q. That 
would throw you further off to starboard 7 A. Yes, sir; but, even lf I had 
kept on my course, we would hâve gone perfectly clear. When she got 
close to us, she was about a point on our port bow. * * * Q. What hap- 
pened after that wlth référence to slgnaling? A. There was no slgnallng 
at ail. He was coming on our port bow. I had my hand up to pull the 
whistle, when he blew two, and, of course, I answered him wlth two. I 
said, 'Hard a-starboard!' The man at the wheel put the wheel hard a- 
starboard. Q. How long was that after you got back on the bridge and 
had called the captain before those signais were passedî A. It may hâve 
been between three and flve minutes. It may hâve been more, and lt may 
hâve been less. Q. It may hâve been less than whatî Less than three 
minutes? A. I could not exactly say. Q. Do you know whether or not you 
were there any appréciable time? A. I was there, walklug up and down 
the bridge, I should judge, for about flve minutes before the captain came 
up. Q. And during that flve minutes what was the course of the two ves- 
selsî A. We were going about west half north, I should judge, or west 
quarter north. I would not be sure." 

Then, answering further inquiries as to the distance of the Lak- 
me's position out from shore at the time the signais were given, he 
made this statement : 

"We were right In the center of the stream. We were Just coming a mid- 
way course down the sound. Q. Did you keep that position up to the time 
that you ported your helm to give him more roomî A. Yes, sir." 

By referring to the chart, it will be seen that, if the Lakme was 
anywhere near the middle of the sound, three or four miles south of 
Point No Point, and steering a course west a half north, or west 
a quarter north, she would hâve been heading directly for the west 
shore, and any steamer showing a red light off her port bow would 
hâve been clear to the south, and standing on a course which would 
hâve made a collision impossible, unless one of the steamers had 
turned and chased the other. The statement that the Lakme had 
traveled 100 miles in 2J4 hours also shows the witness to be stupid and 
reckless. On cross-examination, this officer reaffirmed the state- 
ment that, after the tug rounded the point and straightened up on a 
southerly course, the Lakme was heading west half north, and later, 
on cross-examination, other questions were propounded and an- 
swered as follows: 

"Q. How far were yon apart when you flrst ported your helm? A. We 
must hâve been probably a mile. Q. Then you changea from west hait 
north to what course? A. West by south, Just to give myself a llttle more 
sea room. Q You changea from west half north to west by south? A. 
Just about that Q. How could you change from west half north to 
west by south wlth a ported helm? A. Wlth a starboard helm. Q. That 
is not what I asked you. You said you ported your helm to gfre yourself 
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more, sea room. A. Tes, sir. Q. And changed ftom west half nortta to west 
by sôutîi? A. Something about that. Q. With the port helm, and then the 
tug and Lakme were about a mile apart when you ported your helm? A. 
Ses, Bit," 

He also testified, on cross-examination; that, when the Tyee blew 
two whistles, he supposée that he was obliged to answer with two. 
The testimony of this witness in its entirety shows the man to be 
ignorant of the duties of an officer of a steam vessel, and entirely 
incapable of giving an intelligent report of the manner in which 
he handled the steamer preceding the collision, and I find no trust- 
worthy évidence in the case with respect to the material facts to be 
weighed against the testimony of the pilot and quartermaster of the 
Tyee. 

In the light of ail the évidence, I find the following facts to be fully 
proven : The Lakme, before meeting the other vessels, was out of 
the proper course for a vessel going north, being too far over toward 
the west shore, instead of being on the right-hand side of the stream. 
She was steered negligently. Her wheel was turned the wrong 
way after answering and assenting to the passing signais, and without 
any excuse she failed to stop and reverse her engines, when she 
camé into dangerous proximity to the other vessels, until it was too 
late to avoid striking the Queen Elizabeth. I consider that the évi- 
dence proves the Lakme to hâve been in fault in the following par- 
ticulars: (i) For being under way without being in charge of a 
licensed pilot. (2) For approaching Point No Point from the south- 
ward, in the way of vessels going in the opposite direction, without 
any necessity or reason for being so far over toward the west shore. 
(3) For steering an irregular course after the lights of the Tyee and 
her tow had corne into view ahead of her. (4) For porting her helm 
when she wa,s distant from the Tyee one mile or less, without having 
previously given the proper signais indicating her purpose to change 
her course to starboard. (5) For being too slow in putting her 
helm hard a-starboard, after answering and assenting to the signal 
of the Tyee, indicating that the steamers were to pass each other 
starboard to starboard. (6) For not stopping and reversing her 
engines promptly when the danger of a collision became apparent. 
In vièw of the situation shbwn, I consider that the Tyee had a right 
tochoose the course tô betàken to avoid a collision, and was justi- 
fied in signaling to pass : starboard to starboard, and in changing her 
coursé in accordancé with that signal after it had been assented to 
by the Lakme. The Tyee, therefore, did not commit any error 
which contributed to cause the collision, and the Queen Elizabeth 
is âlso shown by the évidence to be free from any fault in the matter. 

The évidence proves that the damages to the Queen Elizabeth, 
including demiirrage for her delay while necessary repairs were 
being made, amounts to the sum of $4,500. A decree will be en- 
tered in favor of the libelant for said amount, with légal interest from 
the ist day of May, 1901, and costs. 
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THE S. U WATSON. 

(District Court, D. Rhode Island. January 24, 1902.) 

Nos. 1060, 1062. 

1. CONTRACTS— BrEA CH— RtTLE REQUIRING DILIGENCE TO AVOID OB' IiESSEH 

Damage. 

The rule which requires reasonable diligence on the part of ono In- 
Jured by the breach of a contract by the other party to reduce the re- 
sulting damages should not be tnvoked by the party In fault as the basls 
for a crltical examination of the conduct of the Injured party, nor 1* 
he entitled to a réduction of the damages because he ls able to show 
on afterthought that différent action would hâve been more advan- 
tageous to hlm. Reasonably prudent action only is required. 
8. Maritime Liens— Breach of Chartkr. 

The lien arising out of a contract of affreightment ls created by 
the law, and ls mutual and reciproeal between shlp and cargo, at- 
taching only when the cargo has been delivered on board or lnto the 
custpdy of the master, and being dlscharged when the cargo la deliv- 
ered at lts destination and the freight pald. Hence there ls no lien in 
rem on a vessel for breach of a charter which ls wholly cxecutory, or 
which has been partly performed by the carrlage and delivery of one 
: or more, but not ail, of the cargoes contracted to be carried. 

8. ADMIRALTY — JoiNDBR OF CAUSES IN REM AKD IN FER80NAM. 

There seems to be no flxed rule of admiralty practice, and no reason 
on gênerai principles, which prevents the jolnder In one Ubel of causes 
of action in rem and in personam, when such jolnder will promote the 
cause of justice, and conduce to the convenlence of the parties and the 
court, and is not governed by the admiralty rules of the suprême court 

In Admiralty. Suits for breach of charter party. 

Carver & Blodgett, for libelant. 

F. Dodge and H. Putnam, for claimants. 

BROWN, District Judge. Thèse libels are for breach of contract 
contained in a charter party dated July 26, 1899, providing for the 
carriage of nve full cargoes of coal from L,ambert's Point, Norfolk, 
Va., to Providence, R. L, by two barges, — the Thomas P. Sheldon 
and the S. L. Watson. Thé contract states : "It is understood that 
the above nve cargoes are to be delivered in Providence previous to 
October ist, 1899." In part exécution ôf this contract, one cargo 
was carried by the Sheldon, and freight was paid. The libelant seeka 
damages for failure of thé barges to carry the remaining four car- 
goes. 

The first question relates to the authority of Stanwood, as agent, 
to sign the charter. I find as a matter of fact that on July 26th — 
the date of the charter — Stanwood was gênerai agent of thèse barges, 
and was duly authorized to exécute the charter. The libelee con- 
tends that his authority did not begin until August ist, and was lim- 
ited to making charters for single trips. I find against it both as 
to the date of the beginning of his authority and as to its scope. The 
testimony as to a limitation upon the number of voyages the agent 
could contract for was not satisfactory or convincing. But whether 
Stanwood's authority originated in the document of July 24th, or in 
previous arrangements, or on August ist, does not seem to be of 
vital conséquence. His authority as gênerai agent extended over 
the period from August ist to October ist, within which the con- 
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templated voyages were to be made, and within winch' ttte agent, 
with full authority, entered upon the performance of the contract. 

The next question is whether one or two cargoes were delivered 
under the contract. I find, as a fact, that but one cargo was deliver- 
ed, — 1,037 tons Dv the Sheldon. There is positive évidence that the 
cargo of 907 tons was carried by the Watson in pursuance of a 
previous oral charter. The testimony of Slater, agent of the Provi- 
dence Gas Company, shows clearly that two distinct contracts were 
made for coal a't différent rates of freight. It is argued for the libelee 
that the Virginia Iron, Coal & Coke Company had existing en- 
gagements under two contracts for the delivery of 6,300 tons of coal 
to the Providence Gas Company; that, as the charter provides for 
nve trips of about 1,250 tons each, this would hâve been an adé- 
quate tonnage to fulfil both contracts; and therefore that the oral 
charter, if one was made, was merged in the written charter. But 
this inference is not strong enough to overcome positive testimony 
to the contrary. It is entirely reasonable to suppose that the five- 
trip charter was simply for the conveyance of the 5,000 tons of coal 
purchased by the Providence Gas Company on its second contract. 
Though the charter states that the Sheldon and the Watson hâve 
a capacity of "about 1,250 tons each," this was manifestly much more 
thàn the actual carrying capacity of either of the barges. The cargo 
actually delivered by the Watson on the previous contract was 907 
tons; that of the Sheldon, 1,037 tons. Gilchrist himself testifies 
that the capacity of the Watson was from 1,000 to 1,100 tons ; and 
of the Sheldon, 1,100 tons. It is apparent, therefore, that nve trips 
would hâve been insufficient, by more than 800 tons, to complète 
the carriage of the coal on both contracts. It is much more prob- 
able that nve voyages were contracted for to carry the 5,000 tons 
than that they were contracted for; to carry 6,300 tons. There is 
a strong prépondérance of évidence to the effect that an oral char- 
ter was made which had no relation to the 5,000 tons, and that this 
charter was not merged in the written charter. Though this matter 
has been argued at some length, it is difficult to see what possible 
advantage could resuit to the libelee by adopting its argument. If, 
on its theory, we increase the amount delivered, we must consistent- 
ly apply the same theory, and increase by a larger amount the quan- 
tity which it is bound to deliver. If we assume that the owner 
agreed to carry 6,250 tons of coal in nve voyages, and that it has 
delivered two cargoes, — one of 907 tons, and the other of 1,037 tons, 
— amounting to 1,944 tons, it has, according to its argument, an un- 
delivered remainder of 4,306 tons. The libelant claims that it is in 
default only to the amount of 4,024 tons. 

The next matter to consider is the contention that the libelant pre- 
vented performance by its unreadiness to deliver coal. It is satis- 
factorily proved by the évidence of Wilmer that throughout the en- 
tire period from August ist to October ist, with the exception here- 
after to be mentioned, there was an ample supply of coal on hand 
to furnish full cairgoes to either the Watson or the Sheldon. Nothing 
was done by the libelee until the barge Georger reported on Sep- 
tember i8th, being tendered as a substitute. Her turn did not ar- 
rive, hpwever, until after October ist, the date specified in the con- 
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tract for the completion of the delivery of the five cargoe». The 
owner was then already in default, and in no condition to take tech- 
nical advantage of breaches by the charterer after that date. While 
there was a partial shortage of coal from the 2Qth of September to 
the 4th of October, this would not hâve resulted in any spécial delay, 
— probably not more than two or three days; nor did it absolve 
the owner from the conséquences of its négligence in not earlier 
reporting vessels for the remaining four cargoes. Upon the évi- 
dence, the charterer was ready and willing to make substantial per- 
formance upon its part, and the withdrawal of the Georger was not 
justified under the circumstances existing, and renders her tender of 
no avail. 

It is contended that the détention of the Georger was due to the 
préférence of steamers arriving for bunker coal; but the évidence 
as to the rule of the port that steam vessels are entitled to this préf- 
érence is not contradicted, and is not met merely by charactenzing 
such préférence as extraordinary. The owners were chargeable with 
knowledge of the usage of the port. Randall v. Sprague, 21 C C. 
A. 334, 74 Fed. 247. 

I àm of the opinion that there is no évidence to sustain the con- 
tention that the barge Page was tendered in substitution. 

I find that the owner, the Lake Shore Transit Company, is liable 
in damages for its breach of contract to the amount of the increased 
freight for the substituted tonnage, to wit, 95 cents per ton on 4,024 
tons, amounting to $3,822.80; and also to the amount of $985.81, 
paid by the libelant for demurrage, not due to its fault, on the sub- 
stituted vessels; making a total of $4,808.61, with interest from the 
date of the filing of the libel. 

I see no reason for reducing the damages by the application of the 
rule of Warren v. Stoddart, 105 U. S. 230, 26 L,. Ed. 11 17, which re- 
quires reasonable effort to reduce damages. The delay in pro- 
curing other vessels, caused by negotiations and efforts to induce 
the Hbelee to perform its légal obligation, was, under the circunr- 
stances, both reasonable and prudent. Furthermore, it was neces- 
sary for the libelant to modify its contract with the gas company 
in conséquence of the inability to get barges. It proceeded with 
reasonable diligence to do this, and to get the best terms for sailing 
vessels. The rule of Warren v. Stoddart requires reasonable con- 
duct on the part of one whose légal rights hâve been violated ; but 
it should not be invoked by a défendant as a basis for critical ex- 
amination of the conduct of the injured party, or merely for the 
purpose of showing that the injured person might hâve taken steps 
which were wiser or more advantageous to the défendant. Reason- 
ably prudent action is required ; not that action which the défendant, 
upon afterthought, may be able to show would hâve been more ad- 
vantageous to him. 

It is next necessary to consider the form of the libels, and the de- 
cree to be made upon each. The libel against the Sheldon is solely 
in rem. She carried one cargo under the contract; but no other 
cargo was set apart for her by the charterer, or delivered to her, or 
came under the control of the master. The Watson carried no cargo 
under the contract; nor was any cargo set apart for her, or deliv- 
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ered to her* or to the contrai oï lier master. So far as the lîbelant 
is proceeding in rem, a décision that the Sheldon is not liable in 
rem necessarily involves a décision that the Watson is not liable 
in rem, and renders it unnecessary to consider objections to a lien 
upàri the Watson which are inapplicable in the case of the Sheldon. 
According to the weight of authority, a vessel is not liable in rem 
for the breach of a contract of charter party wholly executory. The 
Monte' A. (D. C.) 12 Fed. 331, and The Ira Chaffee (D. C.) 2 Fed. 
4GI; contain leamèd discussions of the authorities upon this subject. 
Seé, also, The General Sheridan, 2 Ben. 294, Fed. Cas. No. 5,319; 
Thë^ William Fletcher, 8 Ben. 537^ Fed. Cas. No. 17,692; The Asa 
Eldridge (D. C.) 8 Fed. 720; The City of Bâton Rouge (C. C.) 
IQ ? Fed; 461 ; The Missouri (D. C.) 30 Fed. 384; The Eugène (D. 
C.) 83 Fed. 222 ; Id., 31 C. C,A. 345, 87 Fed. 1001; The Bella (D. 
C.) 91 Fèd. 540; The Ripon City, 42 C. C. A. 247, 102 Fed. 176, 180; 
Thé Universe (D. C.) 108 Fed. 968. The libelant contends, how- 
eveir, that, if any cargo has beén taken under the contract of af- 
freightment, the right in rem attaches for full performance. If there 
is, in this case, a lien in rem, it is difficult to see upon what principle 
we are to base it. The lien does not arise from the contract itself, 
but is created by the law upon a delivery ôf a cargo to the vessel 
or to the control of the master. What is the extent and character 
of the lien created by the law upon such delivery ? 
■ In The Freeman v. Buckingham, 18 How. 182; 188, 15 L. Ed. 
341, 344, it was said : 

"UBdèr the maritime law of the United States the vessel îb bound to the 
eaigo;; and the cargo to the vessel, Éor the performance of a contract of 
affreightment; but the law créâtes no Hen on a vessel as a securlty for 
the performance of a contract to transport cargo until some lawful contract 
of affreightment ls made, and a cargo shlpped nnder lt" 

In Vandewater v. Mills, 19 How. 82, 90, 15. L. Ed. 554, 556, it was 
said : 

"Now, lt ls a doctrine not to be fonnd in any treatlse on maritime law 
that eyery contract by the owner ôr master of a vessel for the future em- 
plbjrmenl:' Of it hypoth'ecates the vessel for lts performance. This lien or 
privilège isfounded on. the rule of maritime law as stated: by Cleirac, 587: 
'Lé ,batel est obligée à. la marchandise et la marchandise an batel.' The 
obligation ismutual and. reclprocal." ... ' ■ 

In The Lady Franklin, 8 Wall. 325, 329, 19 L. Ed. 455, 457, it was 
said: 

"The doctrine that the obligation between shlp and cargo la mutual and 
recipro^al, and does not attach untll the cargo is on board or In the custody 
of the master, has been so oftea.dlseussed, and so long settled, that it would 
be useléss labor to resta te it or the prlnciples which lie at its foundation." 

In 1*he- Keokuk, 9 Wall, 517, 519, 19 L, Ed. 744, 745, it was said; 

"It is a principle of maritime law that the owner of the cargo has a lien 
on the vessel for âny in jury he may sustain by the fault of the vessel or 
the master; but the law créâtes no lien on a vessel as a sècurity for the 
performance of a contract to transport a cargo uhtll some lawful contract 
of affreightment is made, and the cargo to which lt relates has bëen deliv- 
ered to the custody of the master, or some one authorized to receive lt" 

It seems very clear from thèse authorities that the contract itself 
créâtes no lien, and that the lien which is created by the law is mutual 
and reciprocâl.; The parties to this contract undoubtedly had mutual 
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and reciprocal rights of lien during the carriage of the first cargo, 
but the lien of the ship on cargo was discharged by the payment of 

freight and by delivery to the consignée. The contention that the 
lien in rem now exists cannot be based upon the principle that the 
ship is pledged to the cargo and the cargo to the ship ; and, if therc 
is a lien, it is unilatéral, and not mutual or reciprocal. The libelant 
argues that we are to infer that part performance of an executory 
contract for the carriage of a number of cargoes créâtes a lien from 
the following language in The Freeman v. Buckinghara, 18 How. 
182, 188, 15 L, Ed. 341,344: 

"But the law créâtes no lien on a vessel an a securlty for the perform- 
RDce of a contract to transport cargo until some lawf al contract of affrelght- 
ment 1b made, and a cargo shlpped under lt" 

But the preceding language, stating the principle that the vessel 
is bound to the cargo and the cargo to the vessel, as well as the 
other extracts from décisions of the suprême court, déclares «o 
clearly the rule that the lien created is a mutual and reciprocal 
lien as to exclude the view that a shipment of a single cargo, to 
which the shipovvner's lien is limited in respect to a single voyage, 
créâtes in favor of the cargo owner a unilatéral lien upon the ship 
for the performance of the contract to carry other cargoes. The 
lien of the cargo owner upon the ship must, therefore, be limited 
by the corresponding and reciprocal rights of the ship owner upon 
the cargo. 

The libelant contends that the courts hâve held that, where any 
cargo has been taken under the contract of affreightment, the right 
in rem attaches for the full performance of the contract, "thereby 
brushing aside the theory of reciprocal rights only, and admitting a 
full right in rem vvherever the contract has become in any part 
executed." This is practically a concession that, unless the theory 
of reciprocal rights can be brushed aside, and unless we are to 
treat thèse repeated expressions of the suprême court as mère dicta, 
we must deny the libeîant's right to proceed in rem. The libelant 
has presented no authority which states any principle upon which a 
part performance which does not create a mutual and reciprocal 
lien can create a unilatéral lien. Part performance gives no further 
validity to the contract, since the contract is valid irrespective of 
performance. 

The libelee cites the case of The G. L. Rosenthal (D. C.) 57 
Fed. 254, and The Oscoda (D. C.) 66 Fed. 347, and points out that 
thèse cases are distinguishable from the présent case by the fact 
that they were upon towage contracts, and that by part perform- 
ance a reciprocal lien between the tug and the tow had been estab- 
lished. In the présent case no lien ever arose in favor of the ves- 
sel in respect to the four cargoes, for noncarriage of which the 
libel is brought. 

While it may be considered a hardship that the charterer should 
hâve no remedy against the vessel for an abandonnant after she 
had entered upon a contract contemplating numerous voyages, the 
hardship is no greater than where, after making the contract, she 
has failed to perfora any part of it; and, though there may be 
dicta to the effect that, if a ship enters upon performance, it be- 
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cornes pledged to the complète exécution of the contract, no argu- 
ment has been advanced nor case presented which sets forth any 
satisfactory reason why we should not apply in this case the prin- 
ciples reiterated by the suprême court that the maritime lien be- 
tween the cargo owner and the ship owner in respect to the car- 
riage of cargoes is a mutual and reciprocal lien, not arising from 
the contract itself, but created by law upon the delivery of the 
cargo to the vessel, or to the control of the master. 

While there may be, and probably are, other considérations which 
should be taken into account, they hâve not been presented, nor 
hâve they occurred to me. I therefore feel constrained to décide 
this case upon the principles of law that hâve been argued. No 
authority has been presented which would justify an acceptance of 
the libelant's contention that the theory of reciprocal rights so 
clearly stated by the suprême court has been brushed aside. 

The libelee, by timely exceptions, raised the question of the right 
to joiri in one libel a cause of action in rem and a cause of action 
in personam. This question was before this court in the case of 
Heney v. The Josie, 59 Fed. 782. Judge Carpenter, in delivering 
the opinion of the court, said : 

"The gênerai principle ls that several issues may be tried In one action 
when that course will promote the cause of justice, and conduce to the con- 
venience of parties and of the court, and when no considérable inconven- 
ienee will arise therefrom. On this principle actions are sustained against 
a défendant for several independent but analogous claims, and also against 
several défendants for claims arising out of the sa me transaction, where 
the claims themselves are analogous. On gênerai principles, there la no 
reason why a libel both in rem and in personam should not be retained in 
cases where the matter. cornes witbin the above définition, and when this 
practice is not forbidden by the rules of the suprême court" 

In The Eliza Lines (C. C.) 61 Fed. 308, 324, Judge Putnam had 
occasion to consider an objection to the joinder of a proceeding 
in rem with one in personam ; and, holding that this technical 
question of pleading had been waived, intimated by a dictum that, 
if it was necessàry to consider the fundamental question involved, 
the court would probably corne to the same resuit. While I in- 
cline to the view that in a case like the présent, not provided for 
by the admiralty rules of the suprême court, there is no fixed rule 
which prevents the joinder in one libel of causes of action in rem 
and in personam, and that the présent joinder was justifiable and 
for the convenience of ail parties, I do not deem it necessàry to 
dwell upon or to décide this point; for the libel against the Wat- 
son and the Lake Shore Transit Company, which joined proceed- 
ings in rem with proceedings in personam, must be dismissed so 
far as it is in rem, and in retaining it as a proceeding in personam 
I follow the suggestion of the brief for the libelee. 

Decrees may be presented dismissing the libel No. 1,062 against 
the Sheldon, with costs to the libelee; dismissing the libel in No. 
1,060, so far as it is in rem, against the Watson, with such costs 
as the libelee may hâve sustained by reason of the seizure; and 
awarding damages against the Lake Shore Transit Company in 
the sum of $4,808,61, with interest from the date of the filing of 
the libel, and with costs as upon a libel in personam. 
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COLTRANE et al. v. BLAKE et al. 

(Circuit Court of Appeals, Fourth Circuit February 4, 1902.) 

No. 425. 

i. Building and Loan Associations— Law Govkbnino Contracts— Dual Re- 
lations WITH BORROWING StOCKHOLDERS. 

The relations between a building and loan association and its stock- 
holders, as such, are the same as between otlier business corporations 
and their stockbolders, and tbeir respective rights and obligations under 
the contract are governed by tbe gênerai law, unless modined by statute. 
As to matters arising out of sucb relations, the décisions of the courts 
of the state are not binding upon the fédéral courts, but when a stock- 
holder becomes also a borrower his contract as such is governed by the 
local law, and upon tbe question of his rights and liabilities thereunder 
the state décisions are controlling. 

8 Same— Distribution of Assets in Insolvency— Status of Holders of 
Full-Paid Stock. 

Holders of full-paid stock issued by a building and loan association 
as authorized by its by-laws, and which differs from the common or in- 
stallment stock only in the fact that the holders are paid interest or a 
flxed dividend at stated periods instead of their proportionate share of 
the profits of the association, are stockbolders, and not creditors, and on 
the winding up of the corporation in insolvency are entitled to no préfér- 
ence over otber stockbolders. 

8, Same— Ei'-fect of Notice of Withdrawal. 

A matured notice of withdrawal given by a stockholder of a building 
association, as permitted by the ternis of his contract, does not operate 
to terminais his membership, and couvert him into a creditor entitled 
to préférence of payment over otlier members in the distribution of the 
assets of the association in insolvency, contrary to tbe express provisions 
of the by-laws. 

4 Same. 

Where certificates of paid-up stock issued by a building association 
gave the holder the right to withdraw and hâve his stock redeemed 
subjeçt to the provisions of the by-laws, which required 30 days' notice 
of intention to withdraw to be given, the status of a holder of such a 
certificate as a stockholder is not affected by a notice of withdrawal, 
given less than 30 days before the commencement of proceedings in In- 
solvency against the association. 

5. Same— Accounting with Boiihowing Stockholders. 

Where a stockholder In a building and loan association becomes also 
a borrower, his contract as such is governed by the local law, and where 
by such law it is usurious, in a settlement on the winding up of the as- 
sociation in insolvency before the maturity of his loan he should be 
chargea with interest on the sum borrowed at the légal rate, and cred- 
Ited with ail sums paid as premiums and interest, but the local law 
does not govern as to payments made by him as dues on his stock 
which are made under his contract as a stockholder, and the principles 
of equity require that as to such payments he be placed on an equality 
with nonborrowing stockbolders, and share ratably with them in the 
assets remaining after the debts of the association are paid; and he is 
not entitled to crédit on his loan for such payments where the proceed- 
ings are In a fédéral court, whatever may be the rule of the courts of 
the state. 

Appeals from the Circuit Court of the United States for the District 
of Maryland. 

See no Fed. 272, 281, 293. 
113 F.— 50 
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Wm. Hepburn Russell (Wm. Beverly Winslow, Morton Schaeffer, 
Randolph Barton, and Archibald R. Watson, on briefs), for appellant 
receivers. 

Richard S. Culbreth, for appellant Coltrane. 

Fielder C. Slingluff, for appellant Baltimore Building & Loan Ass'n. 

William Pinkney Whyte, for appellee Powhatan Improvement Co. 

Thos. Foley Hisky and M. N. Packard, for appellee Blake and 
others. 

E. S. Douglass and George H. Lamar (Joseph D. Wright, on 
briefs), for appellees Cummin and Gulliver. 

Edwjn J. Farber (David Stewart and E. Stanley Toadvin, on 
briefs), for appellee Wilkins and others. 

Henry C. Kennard (Henry A. Whitaker, on briefs), for appellees 
Eunice R. Pearce and others. 

Before GOFF and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of Maryland. 
There are now before us three separate appeals growing out of the 
settlement of the affairs of the Baltimore Building & Loan Associa- 
tion. The Baltimore Building & Loan Association is a corporation 
created under the laws of the state of Maryland. It conducted a 
large business for several yèars, had members, and had placed loans 
in North Carolina, Virginia, West Virginia, Pennsylvania, and the 
District of Columbia, as well as in the state of Maryland. The as- 
sociation having become embarrassed, proceedings were instituted 
in the circuit court of the United States for the district of Maryland 
by Daniel B. Coltrane, in behalf of himself and ail other stockholders 
against the association, praying for the appointment of a receiver, 
and for the administration of the affairs of the corporation in that 
court. The cause coming on to be heard, Bird M. Robinson was 
appointed receiver, and subsequently Randolph Barton, Esq., was 
associated with him as co-receiver. Auxiliary suits were instituted 
in the circuit courts of the United States for the states above men- 
tioned, and in the suprême court of the District of Columbia, and 
the assets of the association were' ; put in prôcess of collection. 
The receivers having made progress in this collection, and a goodly 
part of the assets having' been realized, the court entered an order 
providing for the intervention in the cause of ail stockholders and 
investors in the association for the purpose of ascertaining and pro- 
tecting their rights. At the sarhe time John C, Rose, Esq., was 
appointed spécial master for the purpose of receiving proofs of ciaims, 
and he was instructed to report thereon, with his conclusions of law 
> and findings of fact. A large nurhber of interventions hâve been 
made. The spécial master has made his report. The claimants are 
ail holders of stock in the association. Some hâve paid up their 
stock subscription entirely, and hâve been enjoying fixed semiannual 
dividends at the rates of 8 per cent, per annum with some, and 6 
per cent, per annum with others. Some, having paid up their stock 
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in full, hâve attempted to exercise the privilèges of withdrawal given 
by the by-laws, and hâve in accordance with them given the required 
notice. The insolvency of the association defeated the payment of 
this withdrawal value. Ail of thèse two classes claim to occupy the 
position of creditors. Others are stockholders who hâve obtained 
an advance from the funds of the association and hâve given security 
therefor. They claim that in settling, ascertaining, and repaying this 
advance they are entitled to crédit for ail sums paid in by them by 
way of dues, premiums, and interest, and that on an adjustment so 
made they will be discharged from any further obligation as stock- 
holders. Others are stockholders who hâve paid their dues regu- 
larly up to the insolvency of the association, and hâve never had any 
advance. They claim that they are entitled to be paid out of the 
assets of the association, realized and to be realized, the value of their 
stock, in equal proportion with ail the other holders of stock cer- 
tificates. 

The spécial master, in an exhaustive and able report, discussed the 
claims of ail thèse classes, and disallowed those of the first three 
set out above. He held that ail holders of certificates of stock were 
stockholders, entitled to share in equal proportion the remaining 
assets of the association, the proportion to be measured by the num- 
ber of shares held by each. And with regard to the third class, the 
advanced shareholders, he held that they were not entitled as a crédit 
on their advances to the amount of dues on stock subscription paid 
by them. Exceptions were taken to his report, and the cause was 
heard by the circuit court. Ail the exceptions were overruled, except 
those tp his conclusion as to the third class, the advanced stock- 
holders. As to thèse the court difïered with the spécial master, and 
held that they were entitled to crédit their advance with the dues as 
well as with ail other money paid by them into the association, by 
way of premium and interest. Appeals and cross appeals were al- 
lowed to the decree of the circuit court, and the whole case is hère 
on many assignments of error. 

Before entering in détail into a discussion of thèse assignments of 
error, a question underlying ail of them must first be met. The court 
below felt itself bound by the décisions of the court of last resort 
in Maryiand in the solution of ail questions arising in the administra- 
tion of the assets of this insolvent Maryiand corporation. It held 
that thèse décisions led inevitably to the conclusion reached by it. 
On the other hand, it is earnestly contended that the questions in- 
volved in this case, establishing the relations between stockholders 
and the corporation the Baltimore Building & Loan Association, are 
questions of gênerai law, determining the nature and obligation of 
the contracts growing out of thèse relations, to be solved according 
to the principles of equity governing the fédéral courts, and in no 
wise controlled by décisions of the state courts. 

Building and loan associations difïer from an ordinary corporation 
created to deal in money in this: They are allowed to lend out their 
money, and, under certain restrictions, as such, are exempted from 
the usury laws of the state. In many other respects they are as 
other corporations. Their stockholders, in their relations with the 
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corporation as stockholders, enter into the same character of con- 
tracts, corne under the same character of obligations as do stockhold- 
ers in other business corporations. And thèse are regulated by the 
gênerai law, unless modified by statute. The statute law of Mary- 
land has not modified this relation in thèse respects. The Maryland 
statutes, so far as building and loan associations are concerned, hâve 
spécial provisions as to the lending of money by them. In this re- 
spect do the Maryland décisions control. A corporation of this char- 
acter is in one aspect a limited copartnership. Each stockholder 
ventures a certain sum of money, the àmount of stock purchased or 
subscribed by him. His liability is measured by the stock held by 
him. Usually, if the enterprise fails, and its assets are exhausted in 
the payment of debts, the stockholder loses the stock, then valueless, 
and his liability ends. Sometimes as stockholder he is subject to an 
additional liability, measured always by the stock held by him. As 
stockholder he shares in the profits of the association, and, of course, 
to the extent of his stock and any fixed liability beyond it, he must 
share the losses. "Qui sentit commodum sentire débet et onus." 
Each stockholder stands on the same footing with regard to each 
share of his stock, and each is liable equally and in the same respect 
with every other for his subscription, according to the form in which 
he contracts to pay it, whether it be in an entire sum in cash or 
whether it be in installments at fixed intervais. AU thèse are governed 
by gênerai law, — the law merchant. 

But when a building and loan association begins to exercise the 
purpose of its création, becomes a lender of money, and any person — 
a stockholder — gets any of that money, such stockholder assumes 
a new relation to the association. Whether such a transaction is 
called an advance from the common fund, or whether it is called a 
loan, the transaction makes the corporation the creditor, and such 
person, though a stockholder, the debtor. He incurs a liability which 
must be discharged. This feature in the business of a building and 
loan association is regulated and controlled by the local law. Is such 
a loan or the incurring of such a liability légal? Does the question 
of usury arise ? Are the gênerai statutes against usury modified with 
respect to this building and loan association ? Are the securities given 
in this transaction valid? Ail of thèse questions must be determined 
by the local law. Provisions as to such matters vary with the states 
in which they are made. 

In the case at bar, each stockholder — every stockholder in the Bal- 
timore Building & Loan Association — bound himself to pay his stock 
subscription. This was a contract in which every creditor and every 
other stockholder of the corporation was interested. He had the 
option of paying it in cash at once, or he could pay it in certain in- 
stallments at certain fixed times. Ail the money so paid under thèse 
contracts of subscription went into the common treasury, in which 
every stockholder had an interest. This transaction is perfectly légal, 
and not dépendent for its legality on any local law. It cornes within 
the gênerai law of contracts. If any one, being a stockholder, be- 
cause he is a stockholder, concludes to get from the common treasury 
money in it, and gets it, call it a loan or call it an advance, it has 
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ail the characteristics of a debt for which ex aequo et bono he is re- 
sponsible. He hopes to pay this perhaps by the maturity of his 
stock at the usual period of similar companies. The insolvency of 
the company defeats this hope; insolvency brought about by causes 
which could not be prevented, or perhaps caused by the négligence, 
frattd, or incapacity of the agents of the stockholders. But this, 
of itself, cannot release him from his contract, or free him from his 
responsibility as a stockholder, or cancel his stock. The disappoint- 
ment which he suffers is common with every stockholder in the asso- 
ciation. Every stockholder— each one — has paid his subscription, 
either in cash or in installments by way of dues, expecting profit at 
the maturity of the stock in the hoped-for time. The money of each 
of them has gone into the common fund, and he has used a part of 
it. The insolvency of the association frees him from the payment of 
any other dues. But to the extent of the dues paid he is and he re- 
mains a stockholder, with ail the rights and subject to ail the re- 
sponsibilities of a stockholder. This is according to the law mer- 
chant, and no statute of Maryland has altered this law. So the stock- 
holder who has had an "advance" or "loan," whichever term is used, 
occupies a twofold relation to the company. He is, first of ail, a 
stockholder, bound by his contract of subscription, and enjoying the 
advantages and sufïering the responsibilities of a stockholder. He 
afterward becomes a debtor, subject to the terms of his contract as 
borrower, — a contract wholly distinct from that he assumed as stock- 
holder. The one contract cornes under the law merchant; the other 
contract is controlled by the local law. 

Holders of paid-up stock; are they creditors of the association? 
In his very able report the spécial master discusses and exhausts this 
question. He holds that they remain stockholders, and are not en- 
titled to stand as creditors. "There is nothing in any of the by-laws 
of the corporation which as much as suggests that the holders of 
paid-up stock are anything other than stockholders. They were al- 
lowed a vote at stockholders' meetings, and many of them, including 
the petitioners intervening in this cause, did vote at least by proxy. 
They were eligible to office, and were so elected. It is true that they 
received a definite dividend on their stock, and would not hâve been 
entitled to any more, no matter how great the profits of the corpora- 
tion might hâve turned out to be. But such a contract is not un- 
common between corporations and holders of certain classes of stock." 
And then he quotes i Cook, Stock, Stockh. & Corp. Law, § 269; 
Hamlin v. Railroad Co., 24 C. C. A. 271, 78 Fed. 664, 36 L. R. A. 
826; Mercantile Trust Co. v. Baltimore & O. R. Co. (C. C.) 82 Fed. 
365. Thèse cases sustain him. The case last quoted was decided by 
the circuit court of the United States for the district of Maryland. In 
that case the circuit court (a full bench) says : "There is a légal in- 
ference that the claim of a stockholder, with a voice in the manage- 
ment of the corporation, is subordinate to debts due to creditors. 
That this inference is a well-recognized rule of law, and that to rebut 
it the expression of a contrary intent, in clear and unambiguous lan- 
guage, is required, is shown by the following citations." Then follows a 
long list of authorities. If this be the status of this paid-up stock, the 
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holder of it cornes within the rule of law which governs other stockhold- 
ers. They cannot share the assets until ail debts are paid. Plimpton v. 
Bigelow, 93 N. Y. 592 ; Fisher v. Président, etc., 5 Gray, 373 ; Gib- 
bons v. Mahon, 136 U. S. 557, 10 Sup. Ct. 1057, 34 L. Ed. 525. And 
so they are neither more nor less than stockholders. The Maryland 
courts adopt this view also. Tax Cases, 50 Md. 321. We concur 
with the court below in overruling the exception to the report on 
this point, and in adopting the conclusion of the spécial master. 

Are stockholders who hâve given notice of withdrawal creditors? 
The spécial master finds as a fact that, under the by-laws of the 
association as amended, it is expressly declared that a withdrawal 
notice does not constitute a withdrawal or terminate the member- 
ship, or give to the person filing such notice the status of a cred- 
itor, or create any rights of action, légal or équitable, against the 
association, or in any manner alter or disturb the rights or duties 
as a member. This ends the case so far as those are concerned 
who acquired their stock after May, 1899, the date of the amend- 
ment. 

The master also finds as a fact that, under the by-laws of 1891, 
30 days' notice was required before the stock could be withdrawn 
or reduced. In fact no notice of a désire to withdraw was given 
30 days before the appointaient of a receiver in any daim proved 
in this case. The master discusses the question at some length, 
and reviews the authorities. He shows that there is a conflict of 
authorities upon the question whether a stockholder who has exer- 
cised his right to withdraw, and has given the notice required, and 
such notice has matured, can rank as a creditor. But ail authori- 
ties agrée that he cannot be recognized as a creditor if such notice 
has not matured. And this is based on reason. The condition 
précèdent to a right to withdraw is notice for 30 days. This con- 
dition has not been fulfilled. The insolvency of the association for- 
bids and prevents its fulfillment. This insolvency puts an end to 
ail busine$s of the association, and destroys its vitality as a going 
coneern, •> 

What are the rights of stockholders who hâve had advances ? It 
is contended by this class of stockholders, and the contention is 
sustained by the circuit court, that in the administration of the as- 
sets of this insolvent corporation they are to be charged with the 
sum actually advanced to them, with lawful interest at 6 per cent, 
per annum, and they are to. be credited with ail payments made by 
them by way of dues, premium, and interest, with interest at the 
same rate, upon the principle of partial payments. Is this the law? 

It will be noted that they are stockholders, and that by subscrip- 
tion to the stock they hâve become bound, as ail other stockholders 
are, to pay this subscription ; that by the by-laws it is expressly 
declared that the losses, if they exceed the undivided profits, shall 
be charged pro rata against the several shares ; that there are other 
stockholders who hâve faithfully fulfilled their contracts of subscrip- 
tion; that by the insolvency of the corporation each of them has 
been disappolnted in the expectation upon which their payments 
were made ; yet, by the conclusion reached by the court below, 
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each stockholder who has had an advance gets back every dollar 
he has paid into the association, not only upon the contract for 
usurious interest, but for the sums paid upon his subscription to 
the stock, whilst every other stockholder who made the same stock 
contract as he did, upon precisely the same expectation, but who 
has not enjoyed any advance, is remitted to his pro rata of the de- 
pleted assets. Surely this establishes an inequality which is not 
equity, and throws upon a part of the stockholders ail the losses 
which by the by-laws must be borne by ail. This conclusion con- 
fuses the obligation of two entirely distinct eontracts. In subscrib- 
ing to the stock, the shareholder binds himself to pay the subscrip- 
tion, either in cash at once or in installments, called dues. This is 
a perfectly légal contract, if the corporation be a légal one, as the 
one in question undoubtedly is. Having become a stockholder, he 
then gets an advance from the common fund. This is another and 
an entirely distinct contract, based upon an entirely distinct con- 
sidération. When one subscribed for stock and paid for it by a 
mortgage payable at times mutually agreed upon between the par- 
ties, this was merely a mode of payment. He stands in two capaci- 
ties, — one as debtor to the association, the other as stockholder in 
it. Thèse capacities are independent of each other. Payments on 
stock are not payments on the mortgage debt, and do not ipso tacto 
work an extinguishment of so much of the mortgage. The pay- 
ment on one is not necessarily a payment on the other. Ely v. 
Sprague, I Clark, Ch. 351 ; Southern Building & Loan Ass'n v. 
Anniston Loan & Trust Co., 101 Ala. 582, 15 South. 123, 29 L. R. 
A. 120, 46 Am. St. Rep. 138; Wilson v. Martinez, 47 C. C. A. 591, 
108 Fed. 705. The conclusion reached by the court below gives to 
the advanced stockholder the benefit of ail payments made upon 
this independent contract, and also aids them with payments made 
on the other contract, wholly distinct from it. The contract made 
by a stockholder subscribing to stock in a business corporation is 
regulated by the gênerai law common to ail such corporations. He 
binds himself to pay his subscriptions. He shares in the profits of 
the corporation so long as it is a paying, going concern, and when 
its career ceases he gets his share of its assets after payment of 
ail the debts. Gibbons v. Mahon, 136 U. S. 557, 10 Sup. Ct. 1057, 
34 L. Ed. 525. When he borrows funds of the corporation, he as- 
sumes a différent relation. Its obligations are determined by the 
local law. If the loan be usurious, it is not relieved of this taint 
simply because it is a transaction between the stockholders and the 
corporation. In adjusting the debt, the local law must be followed. 
So, in the case at bar, inasmuch as the Maryland statutes make usuri- 
ous the demand of a fixed premium, and the payment of interest 
on the whole sum borrowed despite the premium, the stockholder 
who has borrowed is only accountable for the exact sum received, 
with interest, and is credited with ail sums improperly paid, either 
as premium or interest. But this adjustment cannot affect his re- 
sponsibility upon his contract of subscription, and cannot equitably 
be held to hâve canceled that obligation. Under the by-laws of this 
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corporation he does not cease to be a stockholder when he becomes 
a borrower. 

It is supposée that when a stockholder borrows money from the 
association the considération influencing him is the ability to repay 
it in several periodical payments spread over a number of years; 
that by the insolvency of the corporation this considération is lost, 
and the borrowing stockholder released from much of his obligation. 
But how is his case différent in this respect from every other stock- 
holder? A building and loan association is a business enterprise, 
entered into in the hope of profit. Every stockholder partakes of 
the adventure, and hopes to share the profit. He cannot escape a 
share in the losses, limited if it be incorporated, gênerai if it be 
unincorporated. Each hopes and expects that, with a period ap- 
proximately definite, the corporation will mature and the profit be 
realized, — the paid-up stockholder getting his fixed dividend, in the 
meanwhile expecting full return of the cash paid in; the nonbor- 
rowing stockholder paying his dues in several incréments, spread 
over a number of years, and hoping when the maturity is reached 
that he will get back ail he has paid in and a reasonable profit be- 
sides. The borrowing stockholder gets the hoped-for profits in ad- 
vance, and expects at maturity to get back his securities canceled. 
Each has the same expectation. Each meets with the same dis- 
appointment. Yet the conclusion reached by the court below com- 
pensâtes the borrowing stockholder for his disappointment at the 
expense of every other class. 

There is another point of view. A stockholder in a corporation, 
by reason of his ownership of shares, has the right to participate 
according to the amount of his stock in the surplus profits of the 
corporation on a division, and ultimately, on its dissolution, in the 
assets remaining after payment of its debts. Plimpton v. Bigelow, 
93 N. Y. 592 ; Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 
34 L. Ed. 525 ; Fisher v. Président, etc., 5 Gray, 373. So, upon 
the dissolution of the corporation, after the debts are paid, the stock- 
holders rank as creditors, and hâve a légal claim on so much of 
the capital stock as remains. The rule in the United States is that 
the capital stock of a corporation is impressed with a trust for the 
payment of the creditors of the corporation. Wood v. Dummer, 3 
Mason, 308, Fed. Cas. No. 17,944; Sawyer v. Hoag, 17 Wall. 610, 
21 L,. Ed. 731. Especially is this the case with insolvent corpora- 
tions. The capital stock of a building and loan association is com- 
posed of the subscriptions to it, either by cash or by dues. If any 
part of thèse dues is diverted from the claims of creditors generally, 
and is used for the benefit of a single stockholder by way of crédit 
on a debt due by him to the corporation, it is a misuse of trust 
funds, and so unlawful. 

In our opinion, the debt due to the association by the borrow- 
ing stockholder should be adjusted by charging him with the sum 
really advanced, with interest thereon at 6 per cent., and by credit- 
ing him with ail surns paid by way of premiums and interest, upon 
the principle of partial payments, the remainder thus ascertained to 
be part of the assets of the association; that on the debt account 
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he receive no crédit for dues paid by him ; and that in the final 
distribution of the assets he share in them in proportion to the 
amount paid in by him as dues upon his stock, with interest thereon 
for the average time prior to March, 21, 1890, according to the 
rule recommended by the spécial master in his report on the Blake 
intervention. 



NATIONAL FOUNDRY & PIPE WORKS, Limited, V. OCONTO CITY 
WATER STJPPLY CO. et al. 

(Circuit Court of Appeala, Seventh Circuit. E'ebruary 1, 1902.) 

No. 673. 

1. Mortgage— Suit to Redeem prom Sale — Res Judicata. 

Complainant brought suit in a fédéral court to establish a mechanic's 
lien upon the property of a water company for supplies furnished in the 
construction of its plant, and obtained a deeree establishing its lien, and 
also a judgment against the company. Pending such suit a mortgage 
upon the plant of the company was foreclosed in a state court, and the 
property was sold and purchased by the mortgagees, who were not 
parties to the suit in the fédéral court. Thereafter complainant brought 
a creditors' suit in the fédéral court in aid of its judgment, one of the 
purposes of which was to obtain a deeree of priority of its lien claim 
over the mortgage, and the title acquired by the mortgagees thereunder. 
It obtained such deeree, but on appeal its bill was dismissed by the cir- 
cuit court of appeals, following a décision that had in the meantime 
been rendered by the suprême court of the state, holding that, under the 
state statute, waterworks property was not subject to a mechanic's lien. 
Eeld, that such judgment was a conclusive adjudication of the invalidity 
of complainant's lien as between it and the mortgagees, aud that, hav- 
ing only the status of an unsecured creditor, it could not maintain a 
suit against such mortgagees and their grantee to redeem from the 
mortgage sale. 

8. Courts— Jurisdiction of Subject- Matter — Pendekct of Suit in Another 
Court. 

The pendency of a suit In a fédéral court to obtain a judgment and a 
deeree establishing a mechanic's lien, in which the court does not take 
possession of the property which remains in the défendant, does not 
affect the jurisdiction of a state court to entertain a suit for the fore- 
closure of a mortgage on the property; nor does the deeree in the lien 
suit bind the mortgagee, who is not a party thereto, or affect the rights 
of a purchaser at the foreclosure sale.i 

fl. Lis Pendens — Opération and Efpkct — Personr Bound by Decree. 

The doctrine of lis pendens affects only intermediate purchasers who 
voluntarily acquire rights from one of the parties pending the suit It 
has no application to a case where, pending a suit to establish a lien 
upon property, a mortgage thereon antedating the lien suit is foreclosed 
In another court, so as to render the decree in the lien suit binding on 
the purchaser at the foreclosure sale, whose title relates back to the 
date of the mortgage. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

George H. Noyés, for appellant. 

George G. Green and W. H. Webster, for appellees. 

» Conflicts of jurisdiction between fédéral and state courts, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356. 
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Before WOODS and GROSSCUP, Circuit Judges, and BUNN, 
Pîstrict Judge. 

BUNN, District Judge. This is a suit in equity to compel rédemp- 
tion of a waterworks plant in the city of Oconto, Wis., from sale un- 
der several mortgages foreclosed in the state court by the appellees 
Andrews & Whitcomb, purchased and bid in by them upon sale un- 
der the foreclosure for some $64,000, moneys loaned and advanced by 
them, and used in the érection and construction of the plant, and aft- 
erwards sold by Andrews & Whitcomb to the appellee, the Oconto 
City Water Supply Company, and since owned, occupied, and oper- 
ated by said company. The subject has been in litigation for several 
years both in this court and the state courts, and the matters in- 
volved in this suit, if not stare decisis or res adjudicata, in view of the 
décisions already made in the state and fédéral courts, there is in the 
judgment of the court, upon a careful study of thèse cases and of the 
record, but little ground for the appellant to stand upon. Almost 
any person or party less heroic in contested and stubborn litigation, 
and not so skilled in shifting attitudes and raising new, points, would 
hâve been reasonably satisfied, in view of the décision of this court 
in a former suit involving the same subject and title, and reported as 
Andrews v. Pipe Works, 22 C. C. A. 110, 76 Fed. 166, 46 U. S. App. 
281 ';[, City of Oconto v. National Foundry & Pipe Works, Id. ; Chap- 
man Valve Mfg. Co. v. Oconto Water Co., 89 Wis. 264, 60 N. W. 
1004, 46 Am. St. Rep. 830; and National Foundry & Pipe Works v. 
Oconto City Water Supply Co., 105 Wis. 48, 81 N. W. 125, — to hâve 
given up the struggle without further effort at litigation. The opinion 
of the district judge who heard this. case, which is printed in the rec- 
ord, seems to be entirely satisfactory, and places the décision dismiss- 
ing the bill upon solid ground. The facts are not fully stated in that 
opinion, but they hâve been so many times stated in the cases re- 
ferred to, both in the state and fédéral courts, and the history of 
the litigation so fully given, that it seems almost a needless labor to 
go over the work again. But perhaps a brief statement will be 
prudent, if not necessary to the proper understanding of the questions 
involved. 

The foundation of the appellant'» claim against the property in the 
various forms in which it has been successively made is the furnish- 
ing to the Oconto Water Company, a corporation organized to con- 
struct a System of waterworks in the city of Oconto, a quantity of 
pipe sold to the water company between September 8 and Novem- 
ber 24, 1890, amounting to the sum of $25,637.32, and used by 
that company in the construction of the plant. On September 13, 
1890, the water company mortgaged its plant and franchises to An- 
drews & Whitcomb, citizens of Maine, who advanced and loaned to 
the company money to the amount of $64,000, and which was used 
in the construction of the plant. On January 30, 1891, the appellant 
began suit in the court below against the Oconto Water Company to 
enforce a mechanic's lien on the company's water plant, and on Octo- 
ber 3, 1892, obtained a decree for such lien in the sum of $24,250.04. 
It also obtained a judgment at law in the same court for the amount 
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of its claim. On June 17, 1891, Andrews & Whitcomb commencée 
an action in the state court to enforce their mortgages, and obtained 
a judgment of foreclosure and sale in due form of law on August 13, 
1891 ; and under this judgment a sale of the property and franchises 
was made to the mortgagees, Andrews & Whitcomb, which sale was 
duly confirmed by the court, and a deed and conveyance of the plant 
and franchises and ail the property appurtenant thereto or connected 
therewith was made to Andrews & Whitcomb. After the title was 
thus vested in Andrews & Whitcomb, on July 12, 1892, they transfer- 
red the property to the Oconto Water Supply Company, a corpora- 
tion organized for the purpose of purchasing the same and operating 
the plant to supply the city and the citizens thereof with water. On 
July 11, 1892, appellant commenced a creditors' suit in the United 
States circuit court for the Eastern district of Wisconsin supplemental 
to and in aid of its judgment at law, one of the purposes of which was 
to obtain a decree of priority of its lien claim upon the plant and prop- 
erty over the title of Andrews & Whitcomb under the mortgage 
foreclosure proceedings and deed of conveyance. In this action the 
rights of the parties to that suit, including the right of the appellant 
to a lien under the mechanic's lien laws of Wisconsin, as against 
Andrews & Whitcomb, were presented for adjudication. The claim 
on the part of Andrews & Whitcomb was that they were not bound 
by the lien judgment, because not made parties to the suit to enforce 
it, and that the waterworks were not subject to the laws of Wisconsin 
respecting mechanics' and material men's liens. On the part of the 
appellant, the National Foundry & Pipe Works, the validity of the 
mortgages under which Andrews & Whitcomb claimed title was at- 
tacked, and it was claimed that its lien was a first claim against the 
water company's property, and should be so adjudged. The decree 
of the circuit court gave the appellant ail it asked, and made its claim 
a first lien, and ordered a sale of the plant and franchises of the water 
company to satisfy the lien. The case was appealed to this court. 
Before a hearing could be had hère, however, the suprême court of 
Wisconsin, in Chapman Valve Mfg. Co. v. Oconto Water Co., 89 
Wis. 264, 60 N. W. 1004, 46 Am. St. Rep. 830, had, upon full con- 
sidération, decided that a water plant provided by a city, by contract 
with a private corporation, for the protection and convenience of its 
citizens, is not, under the laws of Wisconsin, subject to lien claims 
under chapter 143, Rev. St. 1878. The circuit court had entered a 
decree in the suit sustaining the lien judgment, and adjudging that it 
was binding upon Andrews & Whitcomb as privies of the water com- 
pany; the theory being based on the fact that they were owners of 
the stock of the water company when the indebtedness accrued for 
which the lien was claimed. This decree as to Andrews & Whit- 
comb was reversed by this court, and the bill dismissed. See 22 C. 
C. A. 110, 76 Fed. 166, 46 U. S. App. 284. The issues in that case 
were much broader than in the case at bar, — broad enough, probably, 
to hâve included the issue made hère upon the right of the appellant 
to redeem from the sale under the mortgage foreclosure, if such a 
claim had been made and such relief asked for. But in that case ap- 
pellant did not ask to redeem as though it were a junior incumbrancer, 
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but asked for a decree adjudging the title and right of the property to> 
be in the appellant, without money and without price, unless its claim 
was paid. The contention was that its rights in the property were 
superior and paramount to those of Andrews & Whitcomb. This 
issue was adjudged against the appellant ; this court holding that un- 
der the décisions of the state court the appellant never had any lien 
upon the property, and that the judgment adjudging a lien was er- 
roneous, although it was res adjudicata as to the parties to that suit, 
in which the lien was adjudged. In that opinion this court, by Woods, 
circuit judge, say : 

"The question of primary importance, it is évident, Is whether the liens 
decreed in favor of the complainant and one of the interveners were author- 
ized by the provisions of section 3314, Sanb. & B. Ann. St Wis. As between 
two of the parties to the record, the question has been decided by this court 
in the affirmative. Oconto Water Co. v. National Foundry & Pipe Works, T 
O. 0. A. 603, 59 Fed. 19, 18 TJ. S. App. 380. But in another and later case, 
In which the Chapman Valve Company, also a party to this appeal, was the 
complainant, the suprême court of Wisconsin, In a carefully considered opin- 
ion, affirmed the contrary ruling of the circuit court for Oconto county. 
Chapman Valve Mfg. Co. v. Oconto Water Co., 89 Wis. 264, 274, 60 N. W. 

1004, 46 Am. St. Rep. 830. The ruling of this court was based upon the 
opinion delivered in the circuit court by Judge Jenkins, who, it will be ob- 
served, deduced his conclusion from the analogies of previous décisions of 
the suprême court of Wisconsin, none of which involved the précise ques- 
tion. That opinion and its afflrmance by this court are referred to in the 
later opinion of the Wisconsin court, which declared itself 'constrained to a 
différent judgment by the force of its former décisions and by the logic of 
the situation,' and added that the view taken was deemed to be 'in accord 
with the weight of authority and the better reason.' That décision, being 
the first direct ruling of the suprême court of the state upon the exact 
question under considération, must be regarded as establishing a construc- 
tion of the statute which the fédéral courts will follow without further in- 
quiry. Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct 10, 27 L. Ed. 359; 
Stutsman Co. v. Wallace, 142 U. S. 293, 12 Sup. Ct. 227, 35 L. Ed. 1018; 
Bauserman v. Blunt, 147 TJ. S. 647, 13 Sup. Ct. 406, 37 L. Ed. 316; Lowndes 
v. Town of Huutington, 153 U. S. 1, 14 Sup. Ct 758, 38 L. Ed. 615; Roberts 
v. Lewis, 153 U. S. 367, 14 Sup. Ct 945, 38 L. Ed. 747; Folsom v. Ninety-Six 
Tp., 159 U. S. 611, 16 Sup. Ct 174, 40 L. Ed. 278; Balkam v. Iron Co., 154 
U. S. 177, 14 Sup. Ct. 1010, 38 L. Ed. 953. In Forsyth v. City of Hammond, 
18 a ;Ç. A. 175, 71 Fed. 443, 34 TJ. S. App. 552, to which référence has been 
made, this court declined to follow the latest ruling of the suprême court of 
the state from which the case came, but it will be observed that it was be- 
cause the décision was deemed to be distinctly inconsistent with the previous 
décisions of that court, and in conflict with the weight and gênerai current 
of authority on the subject. In respect to the title of Andrews & Whitcomb, 
we are of opinion that the mortgage of the franchise carried with it the 
water plant The franchise, as described in the ordinance referred to in the 
mortgage, included the right to 'construct own, maintain, and operate' the 
particular water plant which was in contemplation and already in process 
of construction when the mortgage was executed. In the opinion in Chap- 
man Valve Mfg. Co. v. Oconto Water Co., 89 Wis. 264, 273, 60 N. W. 1004, 

1005, 46 Am, St. Rep. 830, it is said: 'Nor does the franchise follow the 
plant by force of the rule that the incident follows its principal. If that 
maxim has any application, it should be considered that the franchise is the 
principal thihg. AH other rights spring from the franchise.' " 

It seems to this court now that after that décision there was not 
much standing ground for the appellant, founded upon its claim to a 
mechanic's or material man's lien under the statute. If the appellant 
has no lien subséquent and subordinate to the appellees' title, it is 
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difficult to see on what solid ground it could base a claim to redeem. 
It is simply in the position of a gênerai creditor. As such it could 
not hâve been made a party to the foreclosure of the mortgages, 
because it had no lien upon, nor interest in, the property covered by 
the mortgages. And, no doubt, that was why it was not made a party 
to that foreclosure. If it could not be made a party to the foreclosure 
and its interest barred, it is difficult to see how, after Andrews & 
Whitcomb had purchased the property and sold it to the water sup- 
ply company, the appellant, without any lien at ail, can corne in and 
demand the right to redeem and take the plant from the purchaser. 

But this is not ail the litigation that has been had between the par- 
ties. After the décision of this court was rendered adjudging that the 
appellant had no lien, and dismissing the bill for want of equity, an 
action was brought by this same appellant against the Oconto City 
Water Supply Company, in possession, to compel that company to 
surrender the waterworks property to the plaintifï, upon the theory 
that the défendant water company, by organizing under the statute 
to acquire title to such property, and the right to exercise ail the rights, 
privilèges, and franchises of the old corporation, and taking such prop- 
erty with knowledge of the plaintiff's lien, became a mère continua- 
tion of the old organization under another name. Judgment was 
prayed against the défendant for the amount of the plaintiff's claim 
against the old Oconto Water Company, and that it be given pos- 
session of the waterworks property ; that défendant be enjoined from 
using the property, — particularly the pipes furnished by plaintifï and 
used in the construction of the plant, — unless within a reasonable time 
défendant should pay its claim. It will be observed that this suit was 
in equity, and went to the right and title to occupy and use the prop- 
erty. Défendant answered the complainant, and the issues thus form- 
ed wen: tried and determined by the state circuit court of Oconto 
county; the décision being, in efïect, that in the aforesaid action in 
the fédéral court, to which the plaintifï and défendant were parties, 
it was decided that plaintifï was not entitled to any lien upon the wa- 
terworks property as against the title under the Andrews & Whit- 
comb foreclosed mortgages ; that the issues raised in the case were 
ail presented in the case in the fédéral court, and were adjudicated ad- 
versely to the plaintifï; and that such adjudication was binding be- 
tween the parties, and conclusive in that action. Judgment was ren- 
dered in favor of the défendant, dismissing the plaintiff's bill of com- 
plaint. An appeal was taken from this judgment to the suprême court 
of the state, and an elaborate and satisfactory opinion given by Judge 
Marshall, affirming the decree of the circuit court. On the question 
of the issues in the case at bar being res adjudicata, in view of the 
former décision of this court and that of the suprême court of Wis- 
consin, what that court said in that case seems quite as applicable 
to this case as to the case in the state court. The court says : 

"The question of whether the trial court erred In deciding that the Judg- 
ment of the fédéral court is res adjudicata on ail points upon which appel- 
lant relies to recover is presented for considération. It is elementary that 
ail questions appertaining to a cause of action, within the issues, and 
«ctually litigated, or which might hâve been litigated, are irrevocably an- 



798 113 FEDERAL REPORTER. 

swered by the final decree, so far as affecte the parties to such action, as 
regards the subject thereof. That, of course, Includes not only the prlmary 
right sought to be enf orced by the action, but matters germane to, and 
aetually involved in, it. Wentworth v. Racine Co., 99 Wis. 26. 74 N. W. 551. 
It 1s conceded that under that rule it was not open for appellant in this case 
to litigate the question of whether its lien judgnient was binding on the 
respondent. But It is said the right of appellant to hold the respondent lia- 
ble for its claîm, upon the ground that the latter took the property in con- 
troversy subject to its lien claim, was not involved In the former litigation, 
or presented to the court, or decided. It 1s with some difflculty, we confess, 
that we can follow the course of reasonlng which leads to the statement of 
such premlses as correct, or the conclusion based thereon. The valldity of 
the Andrews & Whitcomb mortgages, and the tltle acqulred through the 
foreclosure of them, were subjects of controversy in the ereditors' suit. The 
pleadings show that, and the opinions flled, as well. If appellant was pos- 
sessed of a claim upon the property, either by reason of the Judgment 
against the Oconto Water Company or otherwise, paramount to the rights 
claimed under the Andrews & Whitcomb mortgages, they were entitled te 
hâve had such claim declared to them in the ereditors' suit. The object 
sought by such suit was to obtâin a decree to the effect that appellant was 
entitled to the property in controversy as it stood September 15, 1890, free 
from any claim of Andrews & Whitcomb, or any other party to the action. 
That brought before the court for adjudication the nature and valldity of 
the title obtained through the foreclosure proceedlngs, not only as regards 
whether it was affected by the lien decree against the Oconto Water Com- 
pany, because of Andrews & Whitcomb's connection with such company, 
but whether such title was subject to the appellant's claim under any cir- 
cumstances. An exanilnation of the pleadings In the ereditors' suit leaves 
no doubt on that question, and, by référence to the publfshed opinions of 
Judge Woods in the case, it appears that ail the matters involved in the 
controversy above mentioned were aetually decided. We might quote at 
length from such opinions, found in Andrews v. Pipe Works, 22 C. C. A. 110, 
76 Fed. 166, 36 L. R, A. 139, and Id., 23 C. O. A. 454, 77 Fed. 774, 36 I,. B. A. 
153, conclusively establishing what 1s hère said, but it ls not deemed neces- 
sary. It ls suffîcient to say that In our judgment the décision in the ered- 
itors' suit ls just as décisive that the title acquired by the foreclosure sale 
passed to the purchasers free and clear of any claim of the appellant, as it 
ls that Andrews & Whitcomb were not bound by the lien judgment Appel- 
lant's counsel concède that the effect of the decree is that their claim was 
not a lien upon the water company's property as against the Andrews & 
Whitcomb mortgages. With that concession, there was nothing left unde- 
cided, as it seems, whlch is involved In this case. If there was no lien as 
against the mortgagees, the owner under the foreclosure sale dld not take 
any beneflts which belonged legally or equitably to appellant." 

It is true that the particular relief prayed for in this suit was not 
asked for in the former cases in the fédéral and state courts. But 
the issues involved and the prayers for relief were broad enough to 
cover the relief sought hère if counsel had seen fit to make the claim. 
Under the décisions, what might faîrly and properly hâve been liti- 
gated in thèse cases must be considered as having been litîgated, and 
are answered by the final decree, as well as those things which were 
openly and professedly litîgated. Upon the merïts of the controversy 
in the state court, aside from the question of res adjudicata, the su- 
prême court says : 

"The mère fact that a suit is pending in the fédéral court on one cause of 
action or subject of action, affecting property not in the custody of the 
court, does not prevent the commencement or prosecutlon of any number of 
actions between other parties on other causes or subjects of action affecting 
the same property, or prevent the property from being seized in such other 
actions, so long as.no prior possession of the res by the fédéral court is dis- 



turbed. « » » Identlty of subject of action or disturbance of actual pos- 
session is what limits the exclusive jurisdiction of the fédéral court as ap- 
plled to this case. In that view, it is readily seen that the proceedings in 
the state court to foreclose the Andrews & Whiteomb mortgiiges did not cou- 
flict in the slightest degree with the jurisdiction of the fédéral court to en- 
force appellant's lien against the Oconto Water Company. * * * If the 
Andrews & Whiteomb mortgages were valid liens upon the waterworks 
property, paramount to plaintiff's claim, so that by the enforcement of the 
mortgages the purchaser at the foreclosure sale only obtained the beneflt of 
the mortgage security, they became possessed of no beneflt that they did 
not fully pay for, or anything that was equitably applicable to the payment 
of plaintiff's claim. The essential of prior equity of plaintilï iu the prop- 
erty, which is an absolute essential to the liability of the uew owner of such 
property for the debts of its predecessor, does not exist, so the principle in- 
voked does not apply. * * * The défendant became the bona iide owner, 
r'or full value, of the property of the Oconto Water Company, and ail the 
franchises possessed by it for the profitable use and enjoyment of such prop- 
erty. The purchasers at the foreclosure sale took title to the property with 
the incidental right conferred by section 1788, Rev. St 1898, to form a new 
corporation to take the same by assignment, and possess the rights of the 
old organization. When the mortgages were given, section 1788, Ttev. St 
1898, became a part of them, and a very material élément in the value of 
the security. The right guarantied by such section was as much a part of 
the mortgage security as the tangible property described. The theory of 
the appellant is that the statute clothing a corporation circumstanced as the 
défendant is with the right to exercise the powers. privilèges, and franchises 
possessed by the old corporation, which it shall hâve acquired bona fide, 
by mortgage sale, or by assignment based on a title acquired through such 
a sale, instead of adding to the value of a corporate mortgage covering ail 
the property of the corporation, tangible and intangible, impairs it, and may 
destroy it, because a new corporation cannot be organized with the benefits 
of the statute without incurring the penalty of being liable for ail the un- 
secured indebtedness of the old corporation, whether before the foreclosure 
sale the owner of the mortgage indebtedness had a first lien on the property 
or not. In other words, that the statute not only opérâtes to prevent the 
gênerai creditors from being eut off by the foreclosure proceedings, but 
transposes the parties so as to give the gênerai creditors a claim on the prop- 
erty paramount to the mortgage. The statute will not admit of a construc- 
tion leading to such an absurd resuit, even if the question were an open one; 
and it is not, as we hâve seen. The manlfest purpose of it, as indicated, is 
to add to the value of a corporate mortgage of the kind under considération. 
That is too plain to admit of serious controversy. Candor compels us to say 
that we do not think that the contrary theory merits the considération we 
hâve given to it, since its fallacy is so glaringly apparent, and has so often 
been exposed in this and other courts. * * * To satisfy the above-in- 
dicated requirements, we are told that when Andrews & Whiteomb pur- 
chased the waterworks property at the foreclosure sale they knew that 
plaintiff had an adjudged lien thereon for the amount of their claim, good 
against the common debtor, and that the respondent was likewise circum- 
stanced when it took the title; therefore, though it may be conceded that 
title passed to the respondent, it was subject to the lien judgment, and the 
respondent should not be allowed to use such property, except upon condi- 
tion of paying the appellant's charge upon it. If that is good law, ail a 
junior lien claimant need do to acquire preeedence over the prior lien is to 
obtain a judgment for the enforcement of it in an action to which the prior 
lien claimant is not a party. We cannot agrée with that proposition. The 
rights of Andrews & Whiteomb under their mortgages, relative to the rights 
of the appellant under the claim for a lien on the mortgage property, were 
not affected in the slightest degree by the judgment in the fédéral court in 
the lien suit. They were not parties to it or in privity with the Oconto 
Water Company so as to be bound as such. That seems too clear for serious 
controversy. and was adjudicated between the parties in the creditors' suit. 
So, if the appellant was not entitled to a lien on the waterworks plant as 
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against Andrews & Whltcomb, the latter derived no advantage from the 
foreclosure sale, except that for which they gave a full équivalent by a sat- 
isfaction of the mortgage indebtedness. Tliey took the property without 
any burden resting upon it; hence ineurred no duty, within the maxim which 
the learned counsel invoke." 

There can be little question but that the décision of the state 
court is conclusive on the question of jurisdiction. It was fairly 
before that court for décision, and it decided it. But aside from 
the question being res adjudicata, there can be no doubt about the 
jurisdiction of the state court in the foreclosure proceedings. The 
appellant was not made a party to that suit, and so was not bound 
by the decree. The appellees were not parties to the suit to estab- 
lish the mechanic's lien, and so were not bound by that judgment. 
On the question of the state court not having jurisdiction of the 
foreclosure proceedings because a suit for a wholly différent pur- 
pose was pending in the fédéral court, it may be said there was no 
possession, actual or constructive, in either the state or fédéral court, 
during the pendency of foreclosure proceedings. The mortgagor 
was in actual possession during the whole time. There was no rea- 
son why the actions might not hâve proceeded concurrently as well 
as successively. The question of the better right to the property 
was open. Suit was brought by appellant to test that right in the 
fédéral court, and the judgment of the court went against it. Suit 
was then brought in the state court to test the same right, shifting 
the ground of the action, and the judgment of the state court was 
against the appellant's claim. A third suit is brought hère to test 
the same claim, again shifting the ground of the action, but setting 
up and relying upon the same facts. As has already been said, if 
the issues involved are not fully and technically res adjudicata, they 
are so nearly so as to leave the appellant smaîl standing room in 
court. It may properly be said that it has had its day in court. It 
has had its day in two courts, — in this court and in the state court. 
The décisions of those courts cover fully the several grounds of 
recovery as the appellant was then able to state them, and it cannot, 
by changing the grounds of its claim, continue the litigation in- 
definitely. One of the grounds of recovery stated in the former 
suit in the fédéral court, if it had been good for anything, was en- 
tirely adéquate to furnish relief and give title and possession to the 
appellant. If it was entitled to a mechanic's and material man's 
lien on the plant, that, under the statute, would relate back to the 
very beginning of the improvement, and constitute a lien paramount 
to the lien of the mortgages ; and, if the decree of the United States 
circuit court for the Eastern district of Wisconsin had been affirmed 
by this court, that would hâve gïven appellant title to the property 
under the sale which was made to it by the marshal under that 
decree. But that decree was reversed, and the bill dismissed. It 
had been held upon full considération by the unanimous judgment 
of the highest court of the state, in the first case where the ques- 
tion had been squarely and fully considered, that the lien laws of 
Wisconsin had no application to properties of this kind. The terms 
ot the statute were not broad enough to cover such a case, and it 



NATIONAL FOUNBRY & PIPE w'KS V. OCONTO CITY WATEE SUPPLY CO. 801 

was against public policy that it should. As the plant could not be 
separated from the franchise by any adverse process, there could 
be no lien by judgment on it. That was the settled law of the state, 
and this court could not do otherwise than follow the décision of 
the suprême court of Wisconsin. Improvement Co. v. Wood Co., 
81 Wis. 559, 51 N. W. 1004, 17 L. R. A. 92; Fond du Lac Water 
Co. v. City of Fond du Lac, 82 Wis. 332, 52 N. W. 439, 16 L. R. 
A. 581; Chicago & N. W. Ry. Co. v. Forest Co., 95 Wis. 80, 70 
N. W. 77; Chapman Valve Mfg. Co. v. Oconto Water Co., 89 Wis. 
264, 60 N. W. 1004, 46 Am. St. Rep. 830. 

In announcing its opinion in the Chapman Valve Mfg. Co. Case, 
supra, the suprême court of Wisconsin was simply enforcing the 
logic of its own prior rulings, — that the franchises and rights of a 
quasi public corporation, owing important duties to the public, and 
the property vested in it necessary for their use and enjoyment and 
the accomplishment of the purposes for which it was created, con- 
stitute an entirety, and, in the absence of spécial statutory authority, 
are not subject to be seized and sold on exécution, or for mechanics' 
liens, or on tax process. Chicago & N. W. Ry. Co. v. Forest Co., 
95 Wis. 80, 70 N. W. 77. The same principles were delivered by 
the suprême court of the United States in Buncombe Co. v. Tom- 
mey, 115 U. S. 122, 5 Sup. Ct. 1186, 29 L. Ed. 305, and Railway 
Co. v. Doe, 114 U. S. 340, 5 Sup. Ct. 869, 29 L. Ed. 136. So that 
it is stare decisis, as well as res adjudicata, that the statute of Wis- 
consin gives appellant no lien on this property, — the visible property or 
the franchise. Andrews v. Pipe Works, 22 C. C. A. 110, 76 Fed. 166, 
36 L. R. A. 139; Id., 23 C. C. A. 454, 77 Fed. 774, 46 U. S. App. 619, 
36 L. R. A. 153; National Foundry & Pipe Works v. Oconto City 
Water Supply Co., 105 Wis. 48, 81 N. W. 125. This last case affirms 
a judgment which détermines that the appellant has not, and never has 
had, a lien on the plant and franchise, and that the Oconto City Water 
Supply Company owns the property by purchase from Andrews & 
Whitcomb under the foreclosure sale, by title paramount to, and free 
and clear of any claim or lien of, appellant. This might well hâve end- 
ed the litigation. If the appellant had no lien either prior or subject to 
the title of the water supply company, on what substantial ground 
could it claim a right to redeem the property from sale under the An- 
drews & Whitcomb mortgages ? The appellant having no lien in fact, 
it was merely a gênerai creditor of the water company, which it had 
trusted with material to go into the plant, and could not hâve been 
properly made a party to the foreclosure proceedings. Stout v. 
Lye, 103 U. S. 66, 26 L. Ed. 428; Herring v. Railroad Co., 105 N. 
Y. 340, 12 N. E. 763. As was said by the court below in its opinion 
in this case: 

"The contention on behalf of complainant that the construction of the lien 
statute adopted by this court in the rendition of that judgment, which waa 
afflrmed on appeal (7 C. a A. 603, 59 Fed. 19, 18 U. S. App. 382), being prior 
to the ultimate construction by the suprême court of the state, must control 
as a rule of décision up to the time of the final utterance, is opposed to the 
express ruling in Andrews v. Pipe Works, supra, and 1s not consistent with 
the rule stated recently by the United States suprême court In Wade v. 
113 F.— 61 
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Travls Oo., 174 U; S. 499, 19 Sup. Ct 715, 43 L. Ed. 1080. In the absence of 
a lien or "tltle in fact, there can be no right tb redeem. It ls true that a 
mortgagee during the continuance of that relation is not permitted to con- 
test the bona fldes or validity of an actual conveyance from the mortgagor 
upon which to predicate tlie right. Even before foreclosure the mortgage 
cannot be subjected to payinent or rédemption by one who is in the status 
of a mère stranger to the title; and certainly the purchaser under a valid 
foreclosure may dispute either the fact of an interest acquired in the equity 
of rédemption, or of the existence of such equity. Of the numerous cases 
cited in support of such right in the case at bar, none appear applicable." 

The contention that the lis pendens filed in the lien suit puts the 
appellant in a position to demand rédemption from sale under the 
foreclosure is also without foundation. It is true that by the lien 
action the parties were brought within the jurisdiction of the court, 
so that the lis pendens would bind any intermediate purchaser tak- 
ing ar. interest from either party as a volunteer. But there is no 
warrant for saying that a like rule is applicable tô the institution 
and completion of foreclosure proceedings by a mortgagee either in 
the same or some other court of co-ordinate jurisdiction. The opin- 
ion of this court by Judge Woods rendered on the décision of the 
motion for a rehearing when the case was hère before (see Andrews 
v. Pipe Works, 23 C. C. A. 454, yy Fed. 774, 46 U. S. App. 619) 
seems to be conclusive of this question. As there said: 

"Thèse défendants were not volunteer purchasers lntervenlng as strangers. 
Thëy purchased upon the foreclosure of their own mortgage, which antedated 
the commencement of the suit of the lienholders, and the title which they 
obtained related back to the date of their mortgage. The doctrine of lis 
pendens, as we conceive, does not apply." 

If one décision of the same question is enough, then the appel- 
lant should be satisfied with that détermination, which was made 
upon argument and considération. The question was there fully 
présentée! upon the record, and there seems no reason to suppose 
any need to reargue the question in a new case. But upon the 
merits of the question we are satisfied that the lien decree was not 
operative in any such way, or in any way that has been suggested, 
to disturb or afïect the title taken under the foreclosure. The mort- 
gagees were the only persons having a lien upon the plant. At any 
rate, if there were any others, they are eut off by the foreclosure. 
They had advanced the amount of their mortgages in cash, which 
went into the construction of the waterwOrks plant. By their action 
and enterprise, and only thereby, was the plant saved to the city 
and to the people. The equities are ail in favor of their grantee. 
Their mortgages were foreclosed, and ail persons having any in- 
terest were made parties. They bid in the property for the full 
amount of their claim for moriey advanced, and for its full value, 
and sold to the water supply company. 

There is some ground for the charge that the appellant has been 
blowing hot and cold with référence to its claims to this property, 
and that its positions in the same suit, even, are inconsistent with one 
another. The creditors' suit was grounded on the claim of a para- 
mount title, and, as we hâve seen, if the appellant had had any lien at 
ail, it would be paramount. But this court and the state court both 
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held, as to thèse appellees, it had no lien at ail, either paramount or 
subordinate. After that litigation ended by the dismissal of its bill, 
this suit was brought, which cannot obtain unless the appellant's lien is 
subject and subordinate to the appellees' title. In the former suit ap- 
pellant set up the lien decree, sale and marshal's deed, and the fore- 
closure of the mortgages in the state court, claiming a conditional 
title, to wit, an absolute title unless appellees paid its debt. In the 
présent suit, upon the same facts, it claims a conditional title, but with 
a totally unlike condition, viz., that it pay appellees' debt. Thèse 
remédies are quite inconsistent, but much akin in this: that they are 
equally unfounded. It may be quite doubtful whether the appellant 
can be allowed to pursue such contradictory remédies upon the same 
facts. If it can, there is no reason why litigation cannot be continued 
so long as counsel can suggest new points and make fresh présenta- 
tions. It was held by the suprême court in Robb v. Vos, 155 U. S. 
13, 15 Sup. Ct. 4, 39 L. Ed. 52, that where a party has two remédies 
inconsistent with each other, any décisive act by him, done with knowl- 
edge of his rights and of the facts, détermines his élection of his rem- 
edy. And in Green v. Bogue, 158 U. S. 478, 15 Sup. Ct. 975, 39 L. 
Ed. 1061, the suprême court held that: 

"Where the facts averred and relied upon In a former suit between the 
same parties which proceeded to final judgment are substantially those al- 
leged in the pending case under considération, the fact that a différent form 
or measure of relief is asked by the plaintiffs in the later suit does not de- 
prive the défendants of the protection of prior flndings and décision In their 
favor." 

See, also, Crook v. Bank, 83 Wis. 31, 52 N. W. 1131, 35 Am. St. 
Rep. 17; Franey v. Park Co., 99 Wis. 40, 74 N. W. 548. 

If the appellant's title under the marshal's deed is paramount to the 
appellees', as it still claims ail through its brief, there is no need of an 
action to redeem, which cannot be maintained but by one holding a 
junior incumbrance. The language of the statute is : 

"Any person havlng a lien at any tlme before the sale upon the mortgaged 
premises, or any part thereof or lnterest therein, subséquent to the lien of 
such mortgage may redeem." Section 3167, Rev. St Wis. 1898. 

And this is the law independent of statute. 2 Jones, Mortg. § 1055 ; 
Dawson v. Overmyer, 141 Ind. 438, 40 N. E. 1065 ; Lysinger v. Hay- 
er, 87 Iowa, 335, 54 N. W. 145; Compton v. Jesup, 15 C. C. A. 397, 
68 Fed. 331; Moore v. Beasom, 44 N. H. 215. If its title is para- 
mount, it has a complète remedy in ejectment, and a court of equity 
has no jurisdiction. If it has a lien subordinate to that of the appel- 
lees, which is also apparently claimed, — for the appellant asks the 
privilège of redeeming, — from whence arises the lien, if not by virtue 
of the mechanic's lien laws of Wisconsin, which two courts hâve de- 
cided has no existence in fact or in law? 

Other contentions are made, which hâve been duly considered by the 
court, but which it seems unnecessary to notice. The appellant is in 
the peculiar attitude of asking this court to enforce a judgment against 
the appellees to which they were not made parties, and which it must 
be now conceded was erroneously rendered upon a mistaken view of 
the efïect of the lien law of Wisconsin, and against the law and public 
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policy of the state, as has now been declared by the highest authority. 
This the court cannot do. The court will not make haste to found a 
decree for new relief upon a previous decree vvhich it must now be ad- 
mitted was erroneous and contrary to the public policy of the state. 
Lawrence Mfg. Co. v. Janesville Cotton-Mills, 138 U. S. 552, 11 Sup. 
Ct. 402, 34 L. Ed. 1005 ; 2 Beach, Eq. Prac. § 904; O'Connell v. Mc- 
Namara, 3 Dru. & War. 411 ; Gay v. Parpart, 106 U. S. 679, 27 L. 
Ed. 256; Lawrence v. Berney, 2 Rep. Ch. 127; Hamilton v. Hough- 
ton, 2 Bligh, 169. 

We find no error in the record, and the decree of the circuit court is 
affirmed. 

Note. Since the préparation of thls opinion WOODS, Circuit Judge, de- 
parted thls life, but ne fully concurred in the opinion. The handing down of 
the opinion has been withheld until the case of National Foundry & Pipe 
Works v. Oconto City Water Supply Co., taken by writ of error to the United 
States suprême court from the décision of the suprême court of Wisconsin, 
ehould be decided. A décision by the United States suprême court in that 
case afflrming the Judgment of the suprême court of Wisconsin was handed 
down oa January 6, 1902. 22 Sup. Ct 111, 46 L. Ed. — . 



In re SOUDAN MFG. CO. 

STITES v. DUNNAHOO. 

(Circuit Court of Appeals, Seventh Circuit February 12, 1902.) 

No. 828. 

1. Bankruptcy— Liens— Validity. 

Under Bankr. Act 1898, § 67d, whlch provides that "liens given or ac- 
cepted in good faith and not in contemplation of, or in fraud upon, this 
act, and for a présent considération, » * * shall not be affected by 
this àct" the validity of a mortgage given to secure a présent loan of 
money wlthln four nionths prior to the borrower's bankruptcy does not 
dépend upon his solvency at the time, or upon notice of his flnancial con- 
dition by the mortgagee, actual or constructive, but, to invalidate such 
a mortgage, it must be shown that the borrower was lnsolvent; that the 
purpose of the loan was to accomplish unlawful préférences, or other» 
wise violate the act; and that the lender knew, or was chargeable with 
notice of, both of such facts. 

S. Same — Mortgage to Secure Borrowed Money. 

A mortgage on the plant of a manufacturing corporation to secure a 
loan of money made in good faith by the mortgagee, who was wholly 
unacquainted with the company, and acted through an agent upon 
représentations made by the président of the company and the report 
of an agent sent to examine the security, is not rendered vold by the 
bankruptcy act, where the company was at the time a going concern, 
and actively conducting lts business, and not known by the lender or his 
agent to be lnsolvent although it was in fact lnsolvent and became a 
bankrupt wlthin four months, and although the mortgagee knew that 
a large part of the money borrowed was to be used In paying outstand- 
lng unsecured debts. 

8. Chattel Mortgages — Validity — Indiana Statute. 

Under the laws of Indiana, as construed by lts suprême court the 
fact that a chattel mortgagee verbally agrées at the time the mortgage 
is given that the mortgagor may sell certain of the property covered 
thereby for his own benefit does not invalidate the mortgage as to other 
property to which such agreement does not apply. 
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Appeal from the District Court of the United States for the District 
of Indiana. 

Tins appeal is from a judgment of the district court, sitting in bank- 
ruptcy, in the matter of Soudan Manufacturing Company, bankrupt, on re- 
view of nndings by the référée, whereby a mortgage lien claimed by Kobert 
N. Stites, appellant, agalnst the plant, machinery, and tools of the bankrupt, 
is disallowed, and upon additional nndings by the court the ruling of the 
référée that the mortgage "constitutes no valid existing lien on any of the 
property" of the bankrupt is affirmed. The Soudan Manufacturing Com- 
pany, an Illinois corporation, had its plant, consisting of machinery, tools, 
and fixtures, at Elkhart, Ind., and was there engaged in the manufacture 
and sale of bicycles, while its président, A. H. Winters, resided at Chicago, 
IlHnois. The mortgage in question was executed August 1, 1900, to secure a 
présent loan of $l'2,5O0 by the appellant for the purposes of the corporation, 
and was duly reeorded prior to August 10, 1900, when a creditors' pétition 
was filed for an adjudication of bankruptcy against the corporation. In the 
course of proceedings thereupon the appellant filed his pétition to hâve such 
mortgage declared a first lien upon the machinery, tools, and fixtures of the 
bankrupt with resuit as stated. The loan was ma de upon the mortgage 
security without previous business relations between the parties, with in- 
formation that the corporation was carrying on an active business, was in 
need of funds to pay off existing indebtedness, especially to meet advancea 
made by one Webber, to furnish relief from présent embarrassaient and in- 
crease the output; and relying upon an investigation alone of the title to 
and apparent value of the machinery and fixtures, then in opération as a 
going concern, and upon gênerai statements on the part of Mr. Winters, 
the président, with no examination of the books of the corporation or other 
Investigation of its financial standing and ability. 

Smiley W. Chambers and James D. Andrews, for appellant. 
George H. Peaks and James L,. Harman, for appellees. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge, after the foregoing statement, delivered 
the opinion of the court. 

The proof is undisputed that the mortgage in question was made 
and accepted to secure a présent loan by the appellant to the corpora- 
tion of $12,500, and that previous to the negotiations for the loan 
no transactions had taken place and no acquaintance existed between 
the principals ; but the validity of the mortgage is assailed upon two 
propositions: (i) That the corporation was insolvent, and by the 
transaction gave a préférence to two of its creditors, — one being its 
président, — and the appellant received the mortgage with notice of 
such insolvency and purpose, thus violating the provisions of the bank- 
ruptcy act; (2) that the mortgage covered stock, manufactured and 
in process, with an understanding outside the terms of the instrument 
that sales could be made therefrom, by and for the exclusive use of 
the mortgagor, and the entire security was thus invalidated under the 
law of Indiana. Unless one or the other of thèse contentions is sus- 
tainable, the appellant is entitled to the relief sought by his pétition, 
as jurisdiction to that end, if questionable, was not questioned, and the 
express submission amounts to consent. Bryan v. Bernheimer, 181 
U. S. 188, 197, 21 Sup. Ct. 557, 45 L. Ed. 814. 

1. The mortgagor corporation was insolvent in fact, if not so con- 
sidered by its président, and obtained the loan for the purpose of 
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paying up certain ïndebtedness, and with the effect of giving a préfér- 
ence to the creditors mentioned, within the définition of section 6oa 
of the bankruptcy act; and while the appellant was not "the per- 
son receiving" such préférence, "or to be benefited thereby," within 
section 6ob, it is clear that the transaction violated section 67e of the 
act, if the loan was made upon the mortgage with notice that the cor- 
poration was then insolvent, and that it was intended thereby to ac- 
complish ûrilawful préférences, or under circumstances which charge 
the appellant with notice that violation of the act was the purpose of 
the loan. It is equally clear that section 6/d saves from invalidity 
the security thus founded upon a présent considération, if "accepted 
in good faith and not in contemplation of or in fraud upon this act," 
and, in the absence of notice which impeaches the good faith of the 
transaction as so defined, the mortgagee is entitled to the benefits of 
bis lien, notwithstanding the fraud, if any there was, on the part of 
the mortgagor. In this view the inquiry is narrowed to the proof of 
facts and circumstances brought home to the appellant, or to the at- 
torney who conducted the transaction for him, touching both the in- 
solvency of the borrower and the unlawful purpose of the loan. The 
findings below are, in effect, that the corporation was insolvent when 
the loan was made, and the appellant had notice of such condition, 
of the use to be made of the loan, and had "reasonable cause to believe 
that it was intended thereby to give" préférences. Conceding for the 
moment that the insolvency and notice so found would justify the con- 
clusion against the validity of the mortgage, the review upon this ap- 
peal cannot rest upon such findings alone. Section 25 provides for 
the appeal to be taken "as in equity cases," and thus removes the 
"cause entirely, subjecting the law and fact to a review and retrial." 
U. S. v. Goodwin, 7 Cranch, 108, 110, 3 L. Ed. 284; 1 Rose, Notes, 
485. And thereupon the material facts must be ascertained from the 
testimony which is brought up for review. 

For a considérable period prior to the loan in controversy, and 
up to the filing of the pétition for involuntary bankruptcy, the cor- 
poration was actively engaged in the business of manufacturing and 
selling bicycles. The amount of invested capital does not appear, 
but its plant consisted of machinery, tools, and fixtures, the value 
of which depended largely upon successful opération of the business, 
estimated on behalf of the appellant, when the loan was made, at 
$25,000 to $30,000, and appraised as bankruptcy assets at $5,000. 
Mr. Winters, the président of the corporation, was a lawyer of Chi- 
cago, actively engaged in the practice of his profession; and his 
principal part in the business of the corporation was in connection 
with the finances, in the use of his personal crédit and influence to 
obtain means for carrying on the opérations of the company. Need- 
ful funds and crédit were thus furnished, both through temporary 
loans made by his friends or clients upon collaterals of the company, 
and through a plan of "check-kiting," whereby Mr. Winters sent 
checks upon his Chicago bank, signed in blank, to be filled out and 
used by the company as required. Drafts or checks would then be 
forwarded by the company to him for the amount, and funds were 
provided to meet his Chicago check when présentée!, either through 
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friends, or by spécial arrangement at the bank. For the purpose 
of taking up indebtedness so incurred, and to provide a margin 
against future need for such expédients, Mr. Winters states that he 
applied to various parties for a loan, to be secured by mortgage 
upon the plant, and that Mr. Chancellor, an attorney representing 
the appellant, took the matter under considération for his client, re- 
sulting in this loan of $12,500, — the appellant taking no personal part 
therein, except in making the checks, and acting wholly on the ad- 
vice and représentations of Mr. Chancellor; and the latter, on his 
behalf, examined and found clear title to the mortgaged property in 
the corporation, sent an appraiser to ascertain the value of the ma- 
chinery, and, upon report thereof, advised the loan. The détails 
of the représentations made by Winters to Chancellor as to the 
financial condition of the company and the demands for the money 
do not appear in the testimony of either, but Chancellor's version is 
substantially this : That Winters, who was an acquaintance of his 
partner, but not of the witness, "stated that his company had a fine 
bicycle plant" at Elkhart, and "they were in need of money to push 
their business with, and they wanted to secure a loan"; that wit- 
ness "told him to bring a list of the machinery in his plant," and 
he would look it over; that the list was brought, with valuations 
carried out, and delay occurred in making the examination ; that 
Winters called frequently meantime, and finally mentioned that the 
delay had made it necessary for him to obtain from one Webber 
further advances, and the indebtedness to him was to be taken up 
through the loan ; that he further stated that they needed the money 
to push the business with a view to consolidation with or sale to a 
New York concern ; that ail the statements tended to convince him 
that the company "was a live concern, a good concern transacting 
a large business and that their notes would be paid promptly" ; and 
that he made no inquiries as to the solvency of the company, "be- 
cause that question did not corne up," and no suspicions were 
aroused in his mind at any time. The testimony of Winters, the 
other party to the transaction, is of like gênerai ténor. He states 
that he acted on an inventory and statement made at the factory 
for the purpose, and showing approximately the following assets: 
Merchandise, $23,000; machinery, $27,000; tools, fixtures, etc., 
$3,000; accounts receivable, $8,257, — making over $60,000 of assets 
at fair valuation as a going concern, according to his information 
and belief, against $33,000 of total indebtedness, and that he be- 
lieved the company to be solvent when he negotiated the loan. 
Whether this statement was exhibited to Chancellor, the witness 
does not recollect, and says, "I hâve not got a clear memory as to 
what was said with regard to the gênerai standing of the company, 
because I don't think that was gone into at ail." In the course of 
his testimony, however, he is reported as saying to Mr. Chancellor, 
in référence to the notes held by Webber, "That practically the 
company at the time those notes were made was in a state of bank- 
ruptcy" ; and notwithstanding the subséquent correction of such re- 
mark, and its inconsistency with his entire version of the negotia- 
tions, the language so reported is the chief reliance for the conten- 



808 113 FEDERAL REPORTER. 

tion that the appellant had ample warning that the company was 
insolvent. But the context and the explanation which follow show 
that the witness did not intend to state this as a remark made to 
Mr. Chancellor, but as a comment which he volunteered at the 
hearing — and the introductory word "That" was probably inserted 
by the stenographer by mistake. With parties of the ability of thèse 
negotiators for a loan, it is not probable that such statement of 
disability would either be made or pass unchallenged. As remarked 
by Winters in his déniai, he "was not going to frighten the man off." 

The testimony présents no ground for suspicion of actual fraud 
or collusion in the transaction, and on the part of the appellant and 
his attorney it is unquestionable that the loan was made as an in- 
terest-bearing investment, on the faith of the valuation reported of 
the mortgaged property as a going concern, and with the expectation 
of a continuance of opérations to meet the payments. For the 
failure in expectation and judgment the appellant must bear the loss, 
but the bankrupt law does not invalidate his security for mère error 
in judgment. If he acted in good faith, contemplating no fraud 
upon the act, his remnant of security is left undisturbed, while mala 
fides on his part will deprive him even of benefit in that. On the 
issue so raised, the utmost that the testimony tends to show of no- 
tice of the financial condition of the company and the object of the 
loan is this : That the amount invested in the plant and material 
left it with insufficient funds to enlarge or carry on with profit a 
successful business ; that it had been compelled to borrow, on short 
time and with collaterals, and was then owing several thousand dol- 
lars so borrowed, of which payment was required ; that a permanent 
loan was urgently needed and desired to pay up such indebtedness 
and furnish means to push the business ; and that the value of the 
plant was deemed sufficient to secure such loan. The conditions 
thus outlined cannot be treated as extraordinary in the line of manu- 
facturing enterprise, and do not imply insolvency, as defined in the 
présent bankruptcy act, in view of the valuation then placed upon 
the property by the appellant 's appraiser. Notice of insolvency of 
the borrower, to impeach the bona fides of the loan, must be based 
on a valuation of assets in the condition existing when the loan 
was made, with the works in opération, and not on the appraised 
value after an adjudication of bankruptcy, whatever may be the 
rule for ascertaining the fact of insolvency when that issue is directly 
involved. So the appellant's knowledge of the intention to pay the 
indebtedness to Webber, and making his check for $5,522.29 to pay 
the same, and information that other portions of the loan were in- 
tended to pay debts of the company which had been met temporarily 
by Winters' "check-kiting" arrangement, do not affect the bona 
fides of the loan, in the absence of notice of insolvency. 

The validity of this security, however, does not dépend upon the 
solvency of the borrower, or upon notice, actual or constructive, of 
its financial condition. The policy of the bankrupt law respecting 
liens for a présent considération difïers radically from its treatment 
of préférences generally, or security for an existing indebtedness. 
While a préférence is voidable (vide section 60b) when accepted with 
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"reasonable cause to believe it was intended thereby to give a préfér- 
ence," and liens or security given to creditors within four months are 
declared void (section 67c, e, f), irrespective of notice, the provision 
which governs this case (section 6jà) makes good faith on the part 
of the appellant the sole test. In the bankruptcy act of 1867 no ex- 
press provision appeared for this class of security, but in Tiffany v. 
Institution, 18 Wall. 375, 388, 21 L. Ed. 868, the doctrine applicable 
to security given upon a présent considération was thus stated : 

"There is nothing in the bankrupt law which interdiets the lending of 
money to a man in Darby's condition [an insolvent], if the purpose be honest, 
and the object not fraudulent. And it makes no différence that the lender 
had good reason to believe the borrower to be insolvent, if the loan was 
made in good faith, and without any Intention to defeat the provisions of 
the bankrupt act. It is not difflcult to see that in a season of pressure the 
power to raise money may be of immense value to a man in embarrassed 
circumstances. With it he might be saved from bankruptcy, and without it 
financial ruin would be inévitable. If the struggle to continue his business 
be an honest one, and not for the fraudulent purpose of diminishing his as- 
sets, it is not only not forbidden, but is commendable." 

And it was thereupon held, in conformity with the rule in England, 
"that advances may be made in good faith to a debtor to carry on his 
business, no matter what his condition may be, and the party making 
thèse advances can lawfully take security at the time for their re- 
payaient." See 8 Notes on U. S. Reports, 190, citing cases which 
follow this rule ; also the same case, before Dillon, circuit judge, and 
Treat and Krekel, district judges, under the title of Darby v. Institu- 
tion, 1 Dill. 141, Fed. Cas. No. 3,571. In accordance with the view 
so held, the act of 1867 was subsequently amended to provide that 
nothing in section 35 of the act (section 5128, Rev. St.) "shall be 
construed to invalidate any loan of actual value, or the security there- 
for, made in good faith, upon a security taken in good faith on the 
occasion of making such loan." 18 Stat. pt. 3, c. 390, § 11. The like 
provision in the présent act was obviously framed in the same view, 
and the rule so stated is equally applicable. In re Wolf, 98 Fed. 84, 
3 Am. Bankr. R. 555; In re Davidson, 109 Fed. 882, 5 Am. Bankr. 
R. 528. We are of opinion, therefore, that the appellant's security 
is not invalid under the provisions of the bankruptcy act. 

2. The contention that the mortgage is void under the law of In- 
diana rests upon two propositions: (1) That a gênerai clause in the 
mortgage, after the schedule of machinery, tools, and fixtures, includes 
as well the stock on hand and in process of manufacture, and that the 
proof shows an understanding outside the instrument permitting sale 
of such stock, in usual course, by the mortgagor for its exclusive 
benefit ; and (2) that such an agreement is fraudulent, under the stat- 
utes of the state, and invalidâtes the entire mortgage. Assuming, 
but not deciding, the first proposition to be well founded, we are of 
opinion that the second is untenable, for the reason that the question 
is one of local law, and the suprême court of Indiana has ruled de- 
cisively against the construction sought in this case in Davenport v. 
Foulke, 68 Ind. 382, 34 Am. Rep. 265, and Lockwood v. Harding, 79 
Ind. 129, approving the like ruling in Barnet v. Fergus, 51 111. 352, 9c 
Am. Dec. 547. The doctrine of thèse cases, which governs the mort- 
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gage in question on thé assumption indicated, is thus stated in L,ock- 
wood v. Harding, 79 Ind. 133: 

"It ls clear, thérefore, tbat the chattel mortgage was, In any event, a valid 
and bindiDg lien upon the [property not subject to such sale by the mort- 
gagor], and that far forth lt was not void In any view of the law." 

The earlier cases indicating a différent view are thereby overruled, 
and those cited in the opinion below and on the argument as holding 
contra— including, of course, In re Burrows, 7 Biss. 526, Fed. Cas. 
No. 2,204, ar >d Stout v. Price, 24 Ind. App. 360, 55 N. E. 964, 56 
N. E. 857 — cannot be followed. The pétition filed by the appellant 
claims only the property scheduled in the mortgage, comprising ma- 
chinery, tools, and fixtûres, whereof sale by the mortgagee is expressly 
prohibited by the terms of the instrument; and it is not claimed that 
the alleged agreement for sale applied to such property, — no lien being 
asserted against the stock or other personal property in the hands 
of the trustée, — and, upon the authority of the décisions referred to, 
the lien so asserted must be upheld. 

The decree of the district court is reversed, with direction to allow 
the claim of the appellant in conformity with this opinion. 



THE NEW YORK, 

SMITH et al. v. McALLISTBR. 

(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 87. 

Admibai-tt Pbacttce— Claimant's Bond. 

Where, on motion of a libelant in rem, the court made an order, whlch 
lt had power to make, setting aside a sale of the libeled vessel under a 
decree entered at the same term in another suit, on the ground of fraud 
xind collusion, unless a bond was given by the claimant, and he furnished 
au ordinary clalmant's bond, on wbtch the vessel was released, he can- 
not thereafter be heard to deny that the bond stands in the place of the 
vessel, and is available to libelant in case of his recovery, unaffected 
by the prlor decree and sale. 

'Appeal.fr.orn, the District Court of the United States for the Eastera 
District of New York. 
See 93 Fed. 495. 

Nelson Zabriskie, for appellant. 
James K, Symmers, for appellees. 

Befôre WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. That there was an implied warranty 
of the seaworthiness of the vessel, and that the libelants were entitled 
to enforce the maritime lien, are clear, and it is unnecessary to add 
anything to the opinion of the court below in respect to thèse ques- 
tions. We entertain ho doubt that the decree below is correct, unless 
the lien was displaced by the sale of the vessel under the decree relied 
upon, by the claimant, the présent appellant. 

The évidence shows that, immediately after the claimant became 
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aware that an action in rem against his vessel was to be brought to 
enforce the lien, he procurée! an action in rem to be brought against 
her in the United States district court for the Eastern district of New 
York. The nominal libelant in that action was the master of the 
vessel, and the claim alleged was one for wages. Process was issued 
in the action, a decree taken by default, and May 14, 1896, the vessel 
was sold by the marshal under a writ of venditioni exponas. The 
claimant purchased the vessel at the sale for $160, she being of the 
value of upwards of $7,000 or $8,000. Shortly after the sale the 
libelant brought the présent action in rem in the same court, and the 
vessel was seized upon process therein. Soon afterwards the libel- 
ants made an application to the court to vacate the default decree and 
the sale thereunder as fraudulent. The application was resisted by the 
claimant, but resulted in a décision by the court to vacate the decree 
and sale unless the claimant should give a bond in the présent suit 
to release the vessel in the sum of $2,000. The bond was given and 
the vessel released from seizure. The decree in the suit for wages 
was not formally vacated. The fraudulent character of the proceed- 
ings in the suit for wages is so manifest that it would be a waste of 
words to discuss the évidence. If the master had an honest claim for 
wages he had no cause of action in rem, as he had no lien upon the 
vessel. The suit and the sale were collusive proceedings instituted by 
the claimant himself with the sole object of defeating any lien of 
the libelants upon the vessel. There can be no doubt of the power of 
a court of admiralty to vacate its own decree for fraud. Whether 
another court can do so consistently with the principles which govern 
courts of equity we need not inquire. The claimant availed himself of 
the benefit of the décision allowing the decree and sale to stand, and 
must accept its burden. He secured the release of the vessel by giving 
the bond as a security for the claim of the libelants. It was the plain 
meaning of the décision that the decree and sale should not préjudice 
their lien, and that a bond sufficient to secure it should be given as a 
condition of the release of the vessel ; in other words, that to the ex- 
tent the bond was a substitute for the vessel it should stand for the 
vessel unaffected by the decree and sale. The claimant cannot now be 
heard to allège the contrary. Compton v. Jesup, 167 U. S. I, 35, 17 
Sup. Ct. 795, 42 L. Ed. 55; Michels v. Olmsted, 157 U. S. 198, 15 
Sup. Ct. 580, 39 L. Ed. 671 ; Davis v. Wakelee, 156 U. S. 680, 15 Sup. 
Ct. 555, 38 L. Ed. 578. 
The decree is afnrmed, with interest and costs. 



BRADFORD BELTING CO. v. KISINGER-ISON CO. 

(Circuit Court of Appeals, Sixth Circuit February 4, 1802.) 

No. 1,002. 

Equity— Construction of Decree. 

A decree dismissing a bill upon a gênerai demurrer thereto must be 
presumed to hâve been passed upon the merits, and not for want of 
jurisdiction, In the absence of any statement therein to the contrary. 
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8. Patents— Rights of Licensee— Effect of Assignment bt Ltcensor. 

A patent was adjudged infringed by an article manufacturer! nnder a 
later patent, and sold by the défendant under a license from the owners 
of such patent, by which they also contracted to protect it and its cus- 
tomers in the sale and use of such article, and save It harmless frorn 
any suit for infringement Subsequently such owners sold and assigned 
their patent to other parties, who thereafter assigned it to complainant 
in the infringement suit, whieh then becarne the owner of both patents. 
Belâi, that such assignment did not enlarge the rights of défendant in 
such suit as licensee, nor affect the force, between the parties, of the 
adjudication of infringement, and therefore afforded no ground for a 
bill in equity by the licensee to establish the right to continue the sale 
of the infringing article under its license. 

8. Same. 

While an assignée of a patent takes it subject to equities existing In 

fàvor of a previous licensee, he does not, in the absence of express con- 

tract, assume any obligation to perfora the contract of his assignor 

, wijth, the licensee, or to protect the latter in the rights which the license 

purports to convey. 

4. Same— License— Bbeach of Wakkanty of Validity. 

A decree against a licensee, adjudging that an article rnanufactured 
under a patent and sold by défendant is an infringement of a prior 
patent, does not constitute an adjudication that the later patent is void, 
so as to establish a breach of a warranty of its validity by défendants 
licensor. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

The Kisinger-Ison Company, the appellee in thls appeal, on February 8, 
189T, being the owner of letters patent No. 428,123, issued to David B. Mor- 
rison May 20, 1890, and of letters patent No. 491,811, Issued to W. S. Kisinger 
March 7, 1808,— both said patents being for improvements in wire couplings, 
■^-exhiblted its bill in the court below against the Bradford Belting Company, 
the appellant herein, complaining of the infringement by the latter company 
of the rights secured under the patents aforesaid. The answer of the de- 
fendant to the bill averred that the alleged infringement consisted of the 
sale of wire couplings made under and In accordance with letters patent No. 
575,641, issued to Gérard and Lawrence January 19, 1897, and denied that 
their sales of couplings infringed either the Morrison or the Kisinger patents. 
Upon the hearing of that case the circuit court decreed in favor of the de- 
fendant, dismissing the bill. Upon appeal this court reversed the decree so 
far as it concerned the Morrison patent, which it held valld and infringed. 
An injunction was ordered, and a référence to a master to take and report 
an account of profits and damages, was dlrected. In pursuance of the man- 
date of this court, the circuit court issued a perpétuai injunction against the 
défendant in that suit, and also ordered a référence to the master to take 
the account The master proceeded upon the référence. Thereupon the de- 
fendant in that suit flled in the same court this bill, whereln, after setting 
forth the proceedings in the former suit as above recited, it alleged that, 
prior to the making of the sales of couplings which had been adjudged in 
said former suit to be an Infringement of the Morrison patent, it had ac- 
quired, by grant from Gérard and Lawrence, the exclusive right of sale of 
■wire couplings made under their said patent for the full terra thereof; the 
said Gérard and Lawrence at the time of making such grant further stipu- 
lating to dellver to it (the Bradford Belting Company), at an agreed price, such 
couplings as it would from time to time order, or that upon their failure to 
do so the said Bradford Belting Company might manufacture them for itself , 
and, further, that they would protect it in the sale and use of said ouplings, 
and save it harmless from ail loss and damages from any suit that might be 
brought for infringement on account of the sale or use thereof. It was 
thereio further alleged that about April 1, 1897, Gérard and Lawrence as- 
signed ail their right, title, and interest in their said patent lncluding their 
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saîd contract with it (said Bradford Beltlng Company), to one Edward Case; 
that on thé 8th of April, 1897, Oase assigned one-half his interest therein to 
Gérard, and that Gérard and Case continued to furnish couplings to said 
Company until about the date of the détermination of this court In said 
former suit; and, further, that after the final decree therein, and the per- 
pétuai injunction therein ordered had been issued, Gérard and Oase as- 
signed ail their right, title, and interest in said Gérard and Lawrence patent 
to the Kisinger-Ison Company for the expressed considération of $150. It 
1s charged that the Kisinger-Ison Company, at the time it took said assign- 
ment, had full knowledge of the rights of the complainant under its said 
grant and contract from and wlth Gérard and Lawrence, but that the said 
Kisinger-Ison Company refuses to perform the said contract. And lt is com- 
plained that said Bradford Belting Company, as well as the public, are pre- 
cluded from the benefits of said Gérard and Lawrence patent. The relief 
prayed by the bill ls that the défendant, the Kisinger-Ison Company, be de- 
creed to account for and pay over to the complainant the expenses of said 
former suit, as provided in the contract of the latter with Gérard and Law- 
rence; that the injunction in the former case be dissolved, and the com- 
plainant accorded its right as conferred by said contract with Gérard and 
Lawrence; that the complainant be absolved from ail loss, cost, or damage 
arising out of said former suit; that spécifie performance by the défendant 
of the contract of Gérard and Lawrence with the complainant be decreed; 
and that such further relief be granted as the nature of the case requires. 
To this bill the défendant interposed a gênerai demurrer. The case coming 
on to be heard on thèse pleadings, it was held and decreed "that the said 
demurrer be sustained, and the bill of complaint dismissed, at complainant'B 
cost." Complainant appeals. 

W. W. Wood, for appellant. 

George J. Murray and Walter F. Murray, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

SEVERENS, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

i. It is assigned as error that the court held that it had no jurisdic- 
tion over the matter complained of in the bill ; but the demurrer raised 
no such question, nor is there anything in the record to show that the 
court held that it had no jurisdiction. On the contrary, the decree 
shows that it was passed upon the merits. If it had been dismissed 
for lack of jurisdiction, it should hâve been so stated therein. Ashley 
v. Board, 60 Fed. 55, 68, 8 C. C. A. 455 ; Terry v. Davy, 46 C. C. A. 
141,. 107 Fed. 50-52; Cattle Co. v. Frank, 148 U. S. 603-612, 13 Sup. 
Ct. 691, 37 L,. Ed. 577. We must therefore présume from the decree 
that the bill was not dismissed on that ground. But it seems proper 
to say that we see no reason to doubt that, notwithstanding there is no 
independent ground of jurisdiction, the matter of the bill is so related to 
that of the original suit that it may be regarded as a dependency 
thereof, and may be supported upon the jurisdiction acquired in the 
former suit. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145; Johnson v. Christian, 125 U. S. 642, 8 Sup. Ct. 1135, 31 
L. Ed. 820. 

2. Upon the merits the contention of the appellant is that the ap- 
pellee, by taking an assignment of the légal title to the Gérard and 
Lawrence patent with notice of the exclusive license to the appellant 
to sell articles covered by that patent, and of its contract with the pat- 
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entées, is now estopped from denying to the appellant the right to the 
full enjoyment of the privilèges professed to be granted by its license 
and contract, notwithstanding the exercise of such privilèges would in- 
fringe the Morrison patent, of which the appellee was and continues to 
be the owner, and notwithstanding the latter patent has been adjudged 
to be superior to the former, and, further, that the appellee is bound to 
exécute the stipulations of Gérard and Lawrence in the contract which 
accompanied their license to the appellant. Can this contention be main- 
tained? The decree in the former suit conclusively established, as be- 
tween this appellant and the appellee, that at the time of its rendition 
the appellant had no right to use the Gérard and Lawrence patent 
under its license from those patentées in such a way as to infringe the 
Morrison patent, which belonged to the appellee. It was an adjudica- 
tion that the Gérard, and Lawrence patent conferred no right, as 
against the Morrison patent, so long as the term of the latter should 
endure. A subséquent assignment to a third person by Gérard and 
Lawrence could not hâve enlarged the right of the appellant. The 
status of the patent was already fixed, so far as the appellant was con- 
cerned, and the assignée would be incapable of improving the licensee's 
position. It appears there was a contract on the part of Gérard and 
Lawrence to furnish couplings to their licensee, or that in case of their 
failure the licensee should hâve the right to manufacture them. They 
also undertook to protect their licensee and its customers in the sale 
and use of the couplings, and to save the licensee harmless from any 
suit for infringement. It is alleged in the bill that the contract as well 
as the license was assigned to Case, and that an undivided one-half in- 
terest in both was assigned by him to Gérard. But it is not alleged 
that anything more than the patent itself was assigned to the appellee. 
The rights of the parties hère are therefore not affected by the stipula- 
tions of the contract, except as they may affect the title to the patent. 
No doubt, the gênerai rule is that the assignée takes the title subject 
to the equities of other parties who hâve acquired rights therein, of 
which he had notice, express or implied. But he takes no other bur- 
den. He cornes under no affirmative obligation to make good the pre j 
viouS contracts of his assigner. The claim of the appellant is that it 
is let into the enjoyment of the Morrison patent by a transaction which 
it had no right either to compel or prevent. The appellant has been 
put in no worse situation by the transfer. What equity has stipervened 
in its favor since the decree in the former suit ? The appellee owed it 
no duty, and has not prejudiced the appellant. Nor has it acquired 
any right which it has not paid for, or which, owing no duty to the 
appellant, it had not equal right to purchase with any other person. 

3. But there is another reason why this bill cannot be maintained, 
even if it were possible to hold that the appellee was affected by some 
positive duty of the licensor toward the licensee. It is not averred in 
the bill that the Gérard and Lawrence patent is void, or that the court 
has held it so. For aught that appears, it may be for an improvement 
upon the Morrison patent, or may be ùsed in connection with other 
forms so as not to involve that patent. In such circumstances, there 
would be no breach of the guaranty of validity resulting from the de- 
cree complained of in the bill. In Noonan v. Athletic Club Co., 39 C. 
C. A. 426, 99 Fed. 90, a bill was filed by the assignée of certain pat- 
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ents, complaining of the infringement thereof by his assignor, who was 
the patentée. The latter denied infringement. The complainant in- 
sisted that the défendant was estopped to deny the validity of the as- 
signed patent, when construed in accordance with the full import of 
its ternis. Upon this subject, Judge Lurton, in delivering the opinion 
of this court, said : 

*'It seems to be well settled that the assignor of a patent is estopped from 
saying his patent 1s void for want of novelty or utility, or because of antici- 
pation by prior invention. But this estoppel, for manifest reasons, does not 
prevent him from denying infringement To détermine such an issue, it is 
admissible to show the state of the art involved, that the court may see 
what the thing was which was assigned, and then détermine the primary or 
eecondary character of the patent assigned, and the extent to which the 
doctrine of équivalents may be invoked against an infringer. The court 
will not assume, against an assignor and in favor of his assignée, anything 
more than that the invention presented a surScient degree of utility and 
novelty to justify the issuance of the patent assigned, and will apply to the 
patent the same rule of construction, with this limitation, which would be 
applicable between the patentée and a Etranger. Babcock v. Clarkson, 11 C. 
0. A. 351, 63 Fed. C07; Bail & Socket Fastener Oo. v. Bail Glove Fastening 
Oo., 7 C. C. A. 498, 58 Fed. 818; Cash Carrier Co. v. Martin, 14 C. C. A. 642, 
67 Fed. 786; Chambers v. Orichley, 33 Beav. 374; Construction Co. v. Strom- 
berg (C. C.) 66 Fed. 550; Clark v. Adie, 2 App. Cas. 423, 426." 

That décision has been confirmed in subséquent décisions of this 
court. Smith v. Ridgely, 43 C. C. A. 365, 103 Fed. 875 ; Stimpson 
Computing Scale Co. v. W. F. Stimpson Co., 44 C. C. A. 241, 104 
Fed. 893. Smith v. Ridgely was a case in which the suit was brought 
by the licensee of the patent against his licensor for infringement, and 
the question arose in regard to the extent of the estoppel resting upon 
the défendant. In regard to this we held (referring to the Noonan 
Case) that he was "precluded from denying the validity thereof [the 
patent] to the same extent, and to the same extent only, that a third 
person would be, subject to the limitation, however, that he could 
not allège the total invalidity of the patent ; the resuit being that he 
is still left at liberty to show that, assuming his patent to be valid, it is 
nevertheless subject to the limitation of the prior art." In respect to 
the Gérard and Lawrence patent, the Morrison patent was a part of the 
prior art, and the former was restricted by it. However this might 
affect the undertaking to save the licensee harmless from infringement 
suits, it is clear that no ground for an estoppel is shown, arising out of 
the granting of the license or the authority to manufacture couplings. 
We think that the appellee acquired by its purchase only the right to 
manufacture couplings under the Gérard and Lawrence patent during 
the term thereof ; that it had not the right of sale thereof, for the rea- 
son that such right had been carved out of it by the license of the pat- 
entées to the appellant ; and that upon the termination of the Morrison 
patent the appellant will hâve the right, unrestricted by that patent, to 
sell couplings manufactured under the Gérard and Lawrence patent. 
Probably, it will also hâve the right to manufacture the couplings for 
its use after the Morrison patent has expired. And it has at ail times 
the right to practice the Gérard and Lawrence invention, provided it 
does so in such a way as not to infringe the Morrison patent. The 
bill does not allège that any of thèse rights of the appellant are denied. 

The decree of the circuit court will be affirmed, with costs. 
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VANDEGRIFT T. UNITED STATES. 

(Circuit Court, S. D. New York. March 18, 1902.) 

No. 3,025. 

Customs Duties— Lap Robes Part Cotton and Part Wool. 

Lap robes made in part of wool, but of which cotton Is the com- 
ponent of cliief value, are assessable under Act 1897, par. 366, aa 
"manufactures made wholly or in part of wool," and are not elassifiable, 
under paragraph 322, as "manufactures of cotton not specially provided 
for." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The articles imported were lap 
robes, made in part of wool, cotton being the component of chief value. 
They were assessed by the collector under paragraph 366 of the act of 
1897, as "manufactures made wholly or in part of wool." The import- 
ers insist that they should hâve been classified under paragraph 322 
of the samé act, as "manufactures of cotton, not specially provided 
for." 

The décision of the board of appraisers is affirmed upon the au- 
thority of U. S. v. Altman, 46 C. C. A. 116, 107 Fed. 15. 



TTNITED STATES v. EOUSS. 

(Circuit Court, S. D. New York. March 18, 1902.) 

No. 3,017. 

Cdbtoms Ddties— Classification— Cotton Qmi/re— Fringe op Wool. 

Cotton quilts having a fringe of wool are assessable under Act 1897, 
par. 366, as "manufactures made wholly or in part of wool," and are 
not covered by paragraph 322, governlng "manufactures of cotton not 
specially provided for." 

Appeal by the United States from a Décision of the Board of Gen- 
eral Appraisers. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for the importer. 

COXE, District Judge (orally). The merchandise imported con- 
sists of cotton quilts having a fringe made of wool. They were as- 
sessed for duty under paragraph 366 of the act of 1897, as "manufac- 
tures made wholly or in part of wool." The importer protested, insist- 
ing that the merchandise is covered by paragraph 322 of the same act 
as "manufactures of cotton, not specially provided for." As thèse 
quilts are made in part of wool they fall within the décision of U. S. 
v. Altman, 46 C. C. A. 116, 107 Fed. 15. 

The décision of the board of gênerai appraisers is reversed. 
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CONVERSE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 18, 1902.) 

No. 3,095. 

Customs Ddtiks— Classification— Colobkd Cotton Cloth— Goat Haïr Polka 
Dots. 

Coiored cotton cloth, havlng polka dots about one-quarter inch in 
diameter, composed of goat hair and superimposed upon the fabric with 
a species of glue, and applied by a process of printing, is assessable, 
under Act 1897, par. 366, as a "fabric made wholly or in part of wool," 
and is not dutiable under paragraph 308 as "cotton cloth," nor under 
paragraph 322 as a "manufacture of cotton," nor under paragraph 339 
as a "fabric appliquéed composed wholly or in chief value of cotton." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations in question con- 
sist of coiored cotton cloth having "polka dots," about one-fourth of 
an inch in diameter, composed of goat hair, superimposed upon the 
fabric with a species of glue and applied by a process of printing. It 
is conceded that the polka dots thus added are, for the purposes of 
tariff classification, made of wool. 

The collector assessed the importations under paragraph 366 of the 
act of 1897, as a "fabric made wholly or in part of wool." The im- 
porters insist that they were properly dutiable under the proviso of 
paragraph 308 of the same act, as "cotton cloth," or under paragraph 
322 of said act, as a "manufacture of cotton" ; there is also an alterna- 
tive protest under paragraph 339 of the same act, as a "fabric ap- 
pliquéed, ccmposed wholly or in chief value of cotton." The board 
finds that the goods in question are made in part of cotton and in part 
of wool, cotton being the component of chief value. The case is 
therefore ruled by the décision of the circuit court of appeals in U. S. 
v. Altman, 107 Fed. 15, 46 C. C. A. 116, which case has been recently 
followed in this court in the cases of Vandegrift v. U. S., 113 Fed. 816, 
and U. S. v. Rouss, 113 Fed. 816. 

The décision of the board of gênerai appraisers is afnrmed. 



SOUTHWEST MISSOURI LIGHT CO. v. CITT OF JOFLIN, MO. 

(Circuit Court, W. D. Missouri, W. D. February 7, 1902.) 

No. 2,419. 

Municipal Corporations — Contbacts— Oedinance Granting Franchise 
to Electric Liqht Company. 

The statute of Missouri (Laws 1891, p. 60) which authorizes a city to 
erect and operate electric light or water works: "Provided, that the 
councll may • • » grant the right to any person or persons or cor- 
poration to erect such works * * » upon such terms as may be 
prescribed by ordinance: provided, further, that such right * • * 
113 F.— 52 



818 113 FEDERAL REPORTES. 

shall not extend for a longer perlod than 20 years,"— provides two 
alternative methods by which a clty may secure llghts or water for its 
Inhabltants; and where a city bas acted under the second method, by 
passing an ordinance granting the right to erect and maintain electric 
ligbt works for 20 years, and fixing tbe ternis, rates of charge, etc., 
such ordinance, when accepted and acted on by the grantee, créâtes 
a valid contract, an implied term of which ls that the city will net 
within the 20 years erect works of its own and enter into compétition 
with the grantee in furnishing lights to private consumera. 

i. CONSTITUTIONAL LlAW — iMPÀIfiMENT OF .OBLIGATION 0P CONTRACT— ClTT OR- 
DINANCE. 

An ordlnance passed by a clty, tinder assumed authorlty from the 
state, providing for the érection of electric light works for tbe purpose 
of supplying lights to Its irihabitants, in compétition with an electric 
light company, in violation of the implied terms of a contract made by 
a prior ordlnance granting a franchise to such company for a term of 
years, ls a law impairing the obligation of contracta, within the meaning 
of the contract clause of the fédéral constitution. 

In Equity. Suit for injunction. On final hearing. 

Trimble & Braley and John A. Eaton, for complainant. 
C. A. Montgomery, Hugh Dobbs, and Lathrop, Morrow, Fox & 
Moore, for respondent. 

McPHERSON, District Judge. Both complainant and respondent 
are citizens of the state of Missouri, and, the amount in controversy 
being sufficient, this court acquires jurisdiction because of the fédéral 
question presented, — the alleged impairment by défendant city of its 
contract with complainant, entered into by an ordinance conferring 
the right to establish an electric light System. This case was before 
this court on an application for a temporary injunction, and, the writ 
being grantedy an opinion was filed. For the purpose of abbreviating 
this opinion, I refer to the former opinion, as found in ioi Fed. 23. 
Counsel before me in oral argument and in their printed briefs in no 
way criticise the former opinion as to thé statement of facts, and the 
analysis generally of the situation ; the contention being as to the con- 
clusions of law in the opinion stated. And since that opinion was filed, 
the record, either by pleadings or the évidence, has not materially 
changed. In my judgment, the only questions of importance now 
presented were then presented. As I view the case, the question 
whether a light, and what k'ind of a light, was kept at the porch on 
Freeman's Foundry, is in no sensé pivotai, let the facts be as they may. 
The same is true as to whether complainant at ail times furnished 
lights up to the standard of the contract. In ail such cases, in ail con- 
tracts for public services, such as schools, churches, public franchises, 
such as street, car service, gas lighting, téléphones, and electric light- 
ing, complaints are made. The complaints may be well founded in 
part, and may be made partly because of the right, reàl or supposed, 
to be in opposition to what exists. If défendant city opérâtes a System 
of electric lighting, it will meet with like complaints. But many of 
thèse alleged shortcomings Were adjusted by the city reducing eom- 
plainant's bills. But in no event were any of thèse things of such im- 
portance as to warrant the city in avoiding its contract, if a contract 
exclusive in its character were made. 

The complainant has erected its power house at some waterfall some 
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few miles outside the city limits. And this, it is claimed, is such a 
violation of the alleged contract as to warrant the défendant city in 
abrogating the contract. The very statute under which the ordinance 
in question was adopted provides that, when the city erects the lighting 
plant, it may exercise the power of eminent domain, outside the city 
limits, for right of way for pipe lines and other conveniences and neces- 
sities. The substantial thing required of complainant, under the ordi- 
nance, was to furnish electric lights. The city was and is in no way 
wronged or prejudiced by the fact that the electricity was conveyed 
from out in the country by wire into the city. And the small amount 
of taxes the city would lose because of the assessment of the power 
house by some country precinct is too trivial to discuss, and I only 
mention it because it is in the record. If the contract were made to 
induce the érection of the property for taxation, then let the city 
charge complainant with the taxes. But it is idle to claim that such 
was the purpose. The contract was to secure lighting. I can serve 
no purpose by analyzing and discussing the several things done, 
finally vesting in complainant ail the rights under the ordinance in 
question. That it has ail the rights conferred by the ordinance, I hâve 
no doubt ; and the city from the first has so treated it, and at ail times 
so recognized. I do not care to give any of the foregoing matters 
further attention. No one of them, as well as other matters singly, nor 
ail combined, are in any sensé controlling in this case, while I suspect 
that most of them are afterthoughts, arising when considering the dé- 
fense to this action. 

The question the deciding of which rules this case is a very im- 
portant one, and is not easily solved. To it I hâve given much time. 
It arises upon the following statement: The statute of the state of 
Missouri, section 1519 (Laws 1891, p. 60), is set forth in the former 
opinion herein. 101 Fed. 24. It will be seen that a city is authorized 
to erect, maintain, and operate electric light works in the city, to light 
the streets, and to supply the inhabitants with light for their own use, 
and to establish the rates therefor, ail of which may be done and pre- 
scribed by ordinance. Then the statute recites : 

"Provided, the city may * * • grant the right to any person or per- 
sons or corporation to erect such works * * * upon such terms as may 
be prescribed by ordinance: provided, that such right * • * ghall not 
extend for a longer period than twenty years." Laws 1891, p. CO. 

Subséquent to the passage of that statute the défendant city adopted 
an ordinance authorizing complainant (its grantors) to erect an electric 
lighting plant in the city ; and at great expense the plant was erect ed, 
and has since been maintained and operated. This ordinance of Octo- 
ber 7, 1891 (No. 441), while conferring benefits upon complainant or 
its grantors, is quite drastic, and with much détail protected the rights 
of the city, and placed burdens upon the complainant. Private parties, 
as well as the public, were to be protected from ail damage in the 
érection of the works and the occupancy of the streets and alleys. 
The work was to be commenced promptly and consummated with dis- 
patch. The size and the placing of the pôles were ail provided for. 
The printing of the ordinance was to be paid for by complainant. The 
r ates to be charged private consumers were fixed by the ordinance. 
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And ail thèse requirements were complied with. The ordinance does 
not require the city to take street lights from complainant, and it was 
required to furnish one at a railroad crossing, which was to be, and 
has been, at no expense to the city. Shortly before this action was 
brought, the city adopted an ordinance providing for the érection by 
it, as by it claimed, by virtue of the statute hereinbefore alluded to, 
of a System of electric light works, with which it proposes to light 
its streets, and also to furnish lights to the inhabitants as private con- 
sumers. The purpose seems to be to enter into compétition with 
complainant. That the city can, regardless of the ordinance, light its 
streets, I hâve no doubt. At ail events, — and be this as it may, — the 
complainant cannot and does not make complaint as to that. But is 
the contract, by ordinance, between the city and complainant, im- 
paired, and therefore in violation of the constitution, which recites, 
"No state shall * * ■ * pass any * * * law impairing the 
obligation of contracts"? And whether the state as a state, or the 
state through a municipality, does the act complained of, the same in- 
hibition applies. The history of the proposai of this constitutional 
provision, and what led up to it, and its adoption, as portrayed by Ban- 
croft, as well as by others, and notably by Justice Samuel F. Miller, 
is to me one of the most interesting phases of our history. And the 
evils sought to be avoided and prohibited were, perhaps, after the 
commerce clause, and a few others, the important work of the con- 
vention. And to impair a contract does not mean to destroy it. If 
the rights under a contract are practically taken away, the contract is 
impaired. And another thing must be kept in mind : A city coimcil, 
in adopting ordinances, acts sometimes in one capacity, and sometimes 
another. Some ordinances are législation, making laws for the gov- 
ernment of the people of a city. In so doing it is acting in a législa- 
tive capacity. Such ordinances are always and at ail times subject to 
repeal, amendment, or modification. Other ordinances are enacted by 
the council under statutory authority granted, when the council is not 
acting in a législative capacity, but in a business capacity. And such 
was Ordinance No. 441, under which complainant erected its plant, 
and has since operated it. There is no provision of the constitution of 
the state of Missouri bearing upon the question. And the législature 
of the state has adopted no subséquent statute upon the subject, — 
facts to be kept in mind in view of some of the cases cited, and later to 
be noticed. The statute of 1891, before referred to, and the ordi- 
nance (441) must be considered and construed together. And the 
validity and regularity of the adoption of the ordinance are not ques- 
tioned. Nor is it suggested that the ordinance is in excess of the 
statutory authority. The gênerai scope of the statute is to authorize 
the city, by its council, to erect, maintain, and operate a lighting Sys- 
tem by the agency of electricity. On that subject the statute is full 
and complète, and the unquestioned power is conferred upon the city. 
But in the same statute, and in the very same section, is a négative 
in the shape of a proviso. This proviso is that, instead of the city 
erecting and operating the plant, it may confer such privilèges and im- 
pose the burdens upon persons or a corporation, such persons or cor- 
poration consenting thereto. And is it not a strained and unwarrant- 
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ed interprétation of the statute to say that the législature conferred au- 
thority upon the city to do both at one and the same time? Does 
not the statute in effect provide that the city may erect and operate the 
plant, or it may hâve it done by some person or corporation ? And I 
fully agrée with ail that is said in the former opinion herein as to how 
any statute shall be construed. The implied provisions and the spirit 
of the statute are as much of the statute as the express provisions. 
And the courts are no more justified in riding down the implied pro- 
visions and the spirit of the law than they would be in riding down the 
express provisions. "For the letter killeth, but the spirit giveth 
life," is well to keep in mind in the court room as well as elsewhere. 
The plain meaning of this statute, to me, is that the city may do one 
or the other thing, and only the one thing at a time. The city made 
its élection. In the fall of 1891 it said, in efïect, that it either could not, 
or, if it could, it would décline to exercise its right to, erect a plant. 
But it would, if it could, find some person, and grant the right to an- 
other. Terms were proposed, and those terms were accepted. By 
those terms complainant was to erect its plant within a certain time, 
and in a certain way, and pay certain expenses, and save the city harm- 
less from damages, and furnish the city at a crossing a light free, and 
furnish the inhabitants lights for their houses and shops and stores at 
certain fixed rates. It is of little concern how the city accepted those 
terms, — whether in writing or verbally or by the acquiescence of both 
parties. The terms were accepted, and for years so regarded by both 
parties, and so acted upon by both parties. The council, acting in a 
business capacity, as above stated, proposed the terms, and complain- 
ant accepted. Why was a contract not then made? What élément or 
phase of a contract was then lacking? One may possibly be suggest- 
ed, but I can conceive of none. After the contract was made, the 
complainant erected its plant, and in so doing expended its money, 
assuming that under the statute the contract would continue in force 
for 20 years, at which time the whole matter will be relegated back to 
the people. But after a few years the officers of the city change, and 
they conclude that public ownership is the better way. And perhaps 
it is. But because one party to a contract changes its mind, and con- 
cludes that the contract was an improvident one, does not justify the 
abrogation of the contract. This can only be done by mutual consent, 
and in the case at bar the mutual consent to abrogate the contract is 
lacking. And I know of no reason why the government or a state 
or a county or city should not with the same good faith, in letter and 
in spirit, observe contracts, as is expected from individuals. And 
while every one ought to agrée to this, yet the fact remains that, of 
ail the cases taken to the suprême court under the constitutional pro- 
vision in question, the greater number of cases are those where some 
subséquent municipal body concludes that it will not observe the con- 
tract fairly made by its predecessor. 

That a contract was made, I hâve no doubt. What was the con- 
tract? Complainant was to erect the plant at its sole expense, and 
do so in the way above enumerated. It was to operate its plant at 
its sole expense. It was "to supply private lights for the use of the 
inhabitants of the city and its suburbs," in the language of the statute. 
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It is true that this quotation is taken from the part of the statute pro- 
viding forthe city to erect its own plant. But in the proviso the same 
power and rights are conferred upon the persons when they erect and 
operate them. The complainant was obligated to erect its works, 
place its pôles, and string its wires. Its only compensation, and the 
only way it could be reimbursed, wais to charge the private consumers. 
And it was to charge the private consumers the ordinance rates. 
What consumers did the ordinance contemplate? Ail those needing 
the lights, and able and willing to pay the ordinance rates. Such was 
the contract. Has it beeh impaired ? The contract was to extend for 
20 years. But if the city can now erect its plant, and place its pôles, 
and string its wires by the side of complainant's, and charge the same, 
it is not Spéculative to say that, for the same service, complainant will 
do no business. Every inhabitant of Joplin is a partner with ail the 
others, and every man of sensé, for the same service at the same price, 
will patrbnize his own concern, and thereby increase the profits in 
which hèiwill participate in one form or another. And then com- 
plainant will hâve a mère naked contract on paper, with the pôles 
standing 1 in the street, and its power house idle. That is not only an 
impairmenti but a wiping out, of its contract. My own views are, in- 
dependent of the cases, this should not be allowed. I regard the fol- 
lowing cases in point : Walla Walla Water Co. v. City of Walla Walla 
(C. C.) 6o Fed. 957 ; Id. 172 U. S. 1, 19 Sup. Ct, 77, 43 L. Ed. 341. 
In that case the city agreed not to build during the term covered by 
the contract. And in the case at bar the same agreement was im- 
pliedly made. The case of Westerly Waterworks Co. v. Town of 
Westerly (C. C.) 75 Fed. 181, is directly in point. The only criti- 
cism that can fairly be made of the case is that it was in a trial, 
and not in an appellate, court. But the reasoning of the opinion and 
the authorities cited make an unanswerable argument. Hamilton 
Gaslîght & Coke Co. v. City of Hamilton; 146 U. S. 258, 13 Sup. Ct. 
90, 36 L. Ed. 963, is urged by the défendant hêrein, with earnestness, 
as supporting its contention. But that case is not in point, for several 
reasons. In that case the ordinance was not passed under législative 
authority. In the case at bar the ordinance (No. 441) was passed 
under législative authority. In that case the contracts had èxpired 
by limitation. In the case at bar the contract would not expire for 
10 years from the time this action was commericed. Nor is the case 
of Stein v. Water Supply Co., 141 U. S. 67, 11 Sup. Ct. 892, 35 L. Ed. 
622, in point. In that case the contract was to bring water from a 
particular river, while the new contract was to bring water from an- 
other source. In Washington &B. Turnpike Co. v. Maryland, 3 
Wall. 210, 18 L. Ed. 180, the ôld contract was with référence to a 
turnpike, while the new ohe was with référence to a railroad for the 
carrying of people who might never hâve used the turnpike. 

At présent I do not see but that the case of Thompson-Houston 
Electric Cb. v. City of Newton (C; d.) 42 Fed. 723, decided by Judge 
Shiraëj is in opposition to my views. The same ordinance was again 
before the same court in Levis v. City of Newton (C. C.) 75 Fed. 884, 
and it was held that the rights conferred by the ordinance could not be 
taken away by a repèaling ordinance. And that décision was affirmed 
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by the circuit court of appels for this circuit in 25 C. C. A. 161, 79 
Fed. 715. The question now under considération was not decided, 
the court observing that the question is "serious and doubtful." 

The case of In re City of Brooklyn, 143 N. Y. 596, 38 N. E. 983, 
26 L. R. A. 270, is not in point, because in that case the ordinance was 
construed as not granting an exclusive franchise to a company, and 
the second ordinance granted another franchise to another corporation, 
— a very différent question from the one now under considération. 
The same can be said of the great and leading case of Charles River 
Bridge v. Warren Bridge, 11 Pet. 536, 9 L. Ed. 77^. And there are 
a great many like cases, which I do not take the trouble of citing. 
But thèse cases are in no way in point, because no such question is in 
the record in the case at bar. The city of Joplin has not, by ordinance 
or resolution, conferred or attempted to confer a like franchise upon 
another. It must be kept in mind that what is complained of is that 
the city itself is about going into the business of furnishing commer- 
cial lights inside the city limits. The efïect of doing that is the ques- 
tion, and is the only question, in this case. I do not contend that 
ail of the cases are in harmony. But I do contend that the weight 
of the authorities support thèse views. No case has yet been decided 
by the suprême court or by the circuit court of appeals for this circuit 
to the contrary. I regard the Walla Walla Case, above cited, by the 
suprême court, as controlling, because I believe that the implied pro- 
visions and the spirit of a contract are just as binding as are the ex- 
press provisions. And when the city agreed that, if complainant would 
erect the plant, it would hâve the business of the private consumers 
at the ordinance rates, I believe that the city impliedly agreed to not 
itself erect a plant. Such, as it seems to me, was the spirit of the 
agreement. And if that be so, then the Walla Walla Case becomes 
controlling. The city did not, as is often done, reserve any right in 
the ordinance to alter or amend it. Therefore I conclude that fair 
deaîing requires the city to abide by its contract until it expires by 
limitation, the end of 20 years from the adoption of the ordinance. 

The decree will be for the complainant, and the temporary injunction 
will be made permanent. 



JACK v. WILLIAMS et al. 
STATE ex rel. CUNNINGHAM et al. v. JACK et al. 
(Circuit Court, D. South Carollna. February 1, 1902.) 

l jprïsdtction of federal courts— cltizenship of parites— actions ex 
Relatione. 

. A suit In the name of a state, on relation, Is to be treated, for the 
purpose of determining the jurisdiction of a fédéral court, as though 
the relators were alone the complainants. 

S. Raii.roads— Duty to Operate— Nature and Bxtent. 

In the absence of spécial clrcumstanees, or an express contract em- 
bodied in a charter, the owner of a railroad, whether a corporation or 
lndividual, cannot be compelled to maintain and operate the same at an 
actual loss. The duty arising from the ownership of the franchise is 
merely to meet the public requirements, and, where the traffic on a road 
Is not suffîcient to pay its operating expenses, such duty does not re- 
quire Its opération, and it may be abandoned. 
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a. 8amb— Poweb op Court to Ordeb Destsuction of Road and Sale or 
Materials. 

A railroad company built a short pièce of road, wholly with the pro- 
ceeds of bonds sold, and then became insolvent. In a suit ta foreclose 
the mortgage securing the bonds a recelver was appointed, who by leave 
of court issued certiflcates, with the proeeeds of which he completed 
the road to a length of 12 miles, by which it connected two towns, 
He operated the road for a number of years in the most economical 
manner, and without salary himself, but its earnings barely paid oper- 
ating expenses, producing nothing for creditors, or even for maintenance 
and repairs. After several attempts to sell the road, at which no bids 
were received, It was purchased for $15,000 by three holders of reeeiver's 
certiflcates, and the sale confirmed. At that time private persons 
could own and operate a railroad under the laws of the state, but by 
a law passed soon thereàfter ail natural persons owning a railroad 
were required to organize into a corporation within 60 days, In default 
of which the franchise of the road was declared forfeited. The pur- 
chasers of this road failed to lncorporate, and after its franchise had 
thus been forfeited one of tberu brought a suit to obtain a sale of the 
property and a division of the proeeeds. A receiver was appointed, and 
the road was inspected by an expert, who reported that $10,000 must 
be expended in repairs to render the road safe to operate for one year. 
There was no statute of the state making it obligatory upon the owner 
of a railroad to operate the same, nor was there any such requirement 
In the charter of the original company, which was permissive only, and 
the road had not been operated slnce its sale. Eeldi, that to compel 
the owners to repair and operate the road at a certain loss, or to keep 
It intact, though unused, would be to deprive them of their property 
without compensation, and that the court was justifled, under the cir- 
cumstances, in ordering the receiver to dismantle the road and sell the 
materlals. 
4. Same. 

The recelver having taken up and sold the rails under an order of 
court entered without opposition, the court could not require the owners 
to purehase new materlals and rebuild the road, on an offer by inter- 
veners to lease and operate the same if restored, especially in vlew of 
the f act that the franchise to operate it as a railroad had been forfeited 

In Equity. On cross bill of interveners. 
See 102 Fed. 210, 106 Fed. 259, 

Ansel & Cothran, for complainant. 

B. A. Hagood, for défendants. 

J. W. Barnwell, B. M. Shuman, and J. H. Heyward, for cross com- 
plainants. 

Ansel & Cothran, B. A. Hagood, S. J. Simpson, and J. R. Lamar, 
for cross défendants. 

SIMONTON, Circuit Judge. This case now cornes up on the 
cross bill filed by the state of South Carolina, ex relatione T. B. 
Cunningham, and others, the answers thereto, and the testimony taken 
before the spécial master upon the issues therein set forth. Although 
the name of the state is used, still the suit being ex relatione, this court 
lias jurisdiction. Maryland v. Baldwin, 112 U. S. 490, 5 Sup. Ct. 
278, 28 L: Ed. 822; Indiana v. Glover, 155 U. S. 517, 15 Sup. Ct. 186, 
39 L. Ed. 243. 

The législature of South Carolina, in December, 1882, granted a 
charter to the Greenville & Port Royal Railroad Company, permitting 
it to construct a railroad from Greenville, S. C, to the port of Port 
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Royal, in the same state. It had the power to issue bonds and secure 
the same by the mortgage of its property and franchises, and natural 
persons and municipal corporations, as well as other corporations, 
were authorized to subscribe to its capital stock. In December, 1885, 
its charter was amended by the gênerai assembly of South Carolina. 
Its name was changed into that of the Atlantic, Greenville & Western 
Railway Company, and its route was so changed as to extend from 
Greenville to Ninety-Six, in said state, with the privilège of extending 
eastward from Ninety-Six to sorae point on the Atlantic Coast, and 
westward from Greenville to the North Carolina line, by such route 
as the directors should sélect. By this act power was given to town- 
ships along the line of the road, or interested in its construction, to 
subscribe to the stock of said road, and to this end any such town- 
ships were declared to be bodies corporate. This spécial provision 
has been declared invalid. Floyd v. Perrin, 30 S. C. 1, 8 S. E. 14, 2 
I,. R. A. 242. By an act passed in December, 1886, the Piedmont and 
Pelzer Manufacturing Companies were each authorized to subscribe 
to the capital stock of this road. It may be mentioned in passing 
that there is no évidence in the record showing that any municipal or 
private corporation or person subscribed or paid any cash or prop- 
erty toward the capital of this company. In 1887, under the pro- 
visions of the gênerai railroad act of South Carolina, this Atlantic, 
Greenville & Western Railway Company was Consolidated with a 
corporation existing under the laws of the state of North Carolina and 
of the state of Tennessee, and thus became known as the Carolina, 
Knoxville & Western Railway Company. Some parts of the roadbed 
of this projected railway were built, but no part of it was constructed, 
except some 12 miles, starting from Greenville, toward the town of 
Marietta, in said county. The story of this enterprise is one of dis- 
aster. The construction company which undertook the contract for 
building the road became insolvent, and was placed in the hands of a 
receiver. The railway company itself was also placed in the hands of 
a receiver, being utterly insolvent. Soon after his appointment the 
receiver of the railway company applied to the court for leave to issue 
certificates to be used in completing the road toward Marietta, a dis- 
tance of three miles. At the time of this application the road had no 
other terminus except Greenville, the other terminus being in the 
woods, and it was hoped that should it be extended to Marietta its 
business would be improved and its profits increased, and perhaps 
means could be provided for extending the road into territory which 
would serve the purposes of the contemplated enterprise and induce 
prosperity. Leave was granted, and the town of Marietta was 
reached. So low, however, were the crédit and prospects of the rail- 
way that but for the efforts of the receiver and his personal friends 
the certificates could not hâve been placed. The railway under the 
receivership was conducted with the greatest economy. Every un- 
necessary expense was eut off. The receiver himself received no 
salary, notwithstanding that he gave his personal attention to the 
management. As a resuit, however, whether owing to the poverty 
of the territory or to the indifférence of the people, the part of the rail- 
way so constructed scarcely met its operating expenses. Finally, the 



826 113 FEDERAL REPORTER. 

services of a superintendent could not be provided for, and the receiver 
had tO'fill the place himself. The roadbed of the other parts of the 
road and the railway on this small section had been constructed en- 
tirely from the proceeds of bonds secured by a mortgage of the whole 
road. Not a dollar of interest had been paid on any of thèse bonds, 
the amount of the total issue being $200,000. The right of way con- 
tracted for and secured had not been paid for. The road ran through 
a territory requiring many trestles, and thèse and the roadbed itself 
were fast decaying, requiring immédiate repair, their condition en- 
dangering life and property. Under thèse circumstances, the credit- 
ors applied for a sale of the road. No organization could be effected 
for its purchase, and a sale was ordered on I7th August, 1892, at an 
upset price of $50,000. At the sale under this order no bids were 
received. Another sale was ordered iôth March, 1895, the upset price 
having been fixed at $30,000. No bids were made at this sale. Then 
the upset price of $25,000 was fixed at another sale ordered 23d Sep- 
tember, 1895, an d again no bids were made. Finally, on 24A June, 
1896, a sale was ordered, and the highest bid, $15,000, was received 
and accepted. At this sale James T. Williams became the purchaser. 
At the date of this purchase the road, roadbed, and rolling stock of 
the railway were in such a dilapidated condition that the railway could 
not hâve been operated without putting on many and expensive re- 
pairs. Williams did not operate it at ail. Thereupon proceedings 
were instituted before one of the state judges, by way of mandamus, 
to compel him to operate the road. Thèse proceedings failed because 
of an irregularity in them, the rule for the mandamus having been 
issued by one judge, and the return heard and mandamus issued by 
another judge, who was without jurisdiction. At the date of the pur- 
chase of this road the law of South Carolina gave the privilège to any 
purchaser of a railroad sold under foreclosure, of or under a provision 
in a mortgage, to organize a corporation to own and operate the same. 
Rev. St. S. C. § 1610. 

In 1897, March 5th, the législature passed an act requiring any per- 
son then owning any line of railroad in this state to reorganize, under 
section 1610, within 60 days after the passage of that act, under a 
penalty of $50 per day for each day of failure to operate said road, 
unless reasonable cause be shown to the contrary, and, in addition to 
the penalty he should forfeit ail the franchises, powers, and privilèges 
granted to the railroad purchased. Williams did not accept the pro- 
visions of this act. Soon after the passage of the act, D. F. Jack 
filed his bill in this court, stating the purchase of this road by Williams ; 
that the purchase was made by him for the benefit of himself, D. F. 
Jack, and H. C. Beattie; that he was not willing to organize a corpo- 
ration under the requirements of the act of 1897; that it was im- 
possible to rëbuild the road, except at great expense, and with no pros- 
pect of gain; and praying an injunction against his co-tenants from 
making any effort in that direction ; praying also for the appointment 
of a receiver to take charge of the property. Answers were filed, the 
injunction issued, and the receiver appointed. It is well to say hère 
that this court in granting this order had no notice whatever of the 
mandamus proceeding in the state court. An inspection of the rail- 
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road property was had by a skillful railroad supervisor, under the 
instructions of the receiver, who reported that there were 22 trestles 
on the road, ail of which but 2 needed extensive repairs ; that 12,000 
cross-ties were needed ; that in many places the roadbed was covered 
with dirt two feet deep; and that it would cost over $10,000 to put 
the road in proper condition to run one year. 

The case thus presented to the court was this : This section of the 
railway had been built with borrowed money; had been operated for 
several years ; had not, even when it was new and without need of re- 
pairs, earned more than its operating expenses, paying nothing on its 
debt by way of interest or principal, and paying nothing to the receiver. 
Its business had not increased. Its road had run down, requiring 
large additional expenditure. Its right of way had not been paid for, 
and the claims on this head were a first lien. It paid nothing on its 
first cost. It could pay nothing on the increased outlay which was im- 
peratively demanded. Any one, natural person or corporation, at- 
tempting to operate it, would meet certain loss. It could not be 
operated except by a corporation, and the purchasers had lost the 
privilège of incorporation, and the right to exercise the franchises, 
under the provisions of the act of 1897. Under thèse circumstances, 
the court authorized the sale of the rails on the road, and the taking 
them up. The sale was made, and the rails brought $28,000, the 
Charleston & Western CaroKna Railway Company being the pur- 
chaser. After the order of sale the présent relators filed their pétition 
for leave to intervene, the prayer of which was granted, and leave was 
also given to review the previous action of the court in ordering the 
sale. They filed their answer to the original bill, and asked and ob- 
tained leave to file this cross bill. This has been answered. The 
main issue in the case is : Can the court authorize the taking up and 
the sale of the rails on this railroad, which has been under opération, 
thus practically authorizing its abandonnant? 

A railroad is in a sensé a public concern. To its construction and 
opération the action of the sovereign is needed. If a corporation is 
created, the franchise to be a corporation can be given only by the 
sovereign. Its franchise as a common carrier for hire of passengers 
and freight cornes from the sovereign. Its right to exercise the right 
of eminent domain can corne only from the sovereign. And, as its 
road is in a sensé a highway, the sovereign grants that also. The con- 
sidération for thèse acts of the sovereign is the utility of the enterprise 
to the public. To be thus useful to the public, the road must be kept 
up in such a condition that life and property both must be made as safe 
as practicable. The rates of transportation of persons and freight 
must be reasonable. And the reasonable number of trains must be 
kept up, dépendent upon the circumstances surrounding the railway. 
Whilst thus serving the public, however, no corporation or private 
person is obliged to continue the service without a reasonable ré- 
munération. No one can be compelled to serve the public for nothing. 
Private property of no kind, including railroad property, can be used 
for public purposes without compensation. Smyth v. Ames, 169 U. S. 
467, 18 Sup. Ct. 418, 42 L. Ed. 819; Road Co. v. Sandford, 164 U. S. 
S/8, 17 Sup. Ct. 198, 41 L. Ed. 560; Chicago, M. & St. P. R. Co. 
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v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 33 L,. Ed. 970; Rail- 
way Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565, 43 E. Ed. 858. Ail 
these : cases détermine that a railroad company, in the full enjoyment 
and use and capacity to use its franchises, cannot be compelled to 
exercise its franchises without reasonable rémunération. A fortiori 
a railroad corporation, or a person owning a railroad, cannot be com- 
pelled to operatè that road, not only without rémunération, but at a 
loss. And this not by any means because such corporation or person 
is insolvent. If a citizen has the wealth of the Rothschilds, he cannot 
be compelled to use a dollar of his wealth for public purposes without 
compensation. What, then, is a person to do who becomes possessed 
of wholly improductive railroad property? Sell it? But in the case 
at bar several distinct efforts to sell had been made, and made in vain. 
No bid whatever had been made except by thèse purchasers. The 
public— even that portion of the public on the Une of the road — could 
not be induced to make a bid on it. Repair it and put it in condition ? 
But expérience had shown that even when it was a new road, requiring 
no expense for repairs, it barely paid operating expenses. Could the 
state or the public, in the face of the fourteenth amendment, compel 
such an expenditure, involving certain loss ? Evidence has been intro- 
duced of persons who are of the opinion that the road would pay. Can 
such testimony override the resuit of actual expérience? It appears al- 
so in évidence that, notwithstanding the existence of this road, dealers 
in cotton and farmers preferred to carry their cotton to market in 
wagons, rather than to ship it by rail. The différence of cost must 
hâve been small. But, small as it was, the people about the road evi- 
dently estimate the gênerai adyantage of the road at a sum still smaller. 
Under thèse circumstances, what other course could hâve been pur- 
sued?' The roadbed was in such a condition that it could not be oper- 
ated. The expenses attending its repâir held out no hope of rémunéra- 
tion. The purchasers had lost the privilège of incorporation and 
rétention of the franchise. They owned the property. Was it to be 
kept idle and useless, or could they dismantle it? 

This question is somewhat of novel impression, — at least, there is 
no décision exactly on ail fours with it. The leading case on this 
subject is Kansas v. Dodgè City, M. & T. R. Co. (Kan.) 36 Pac. 755, 
24 L. R. A. 564, and this clearly resembles the case at bar. In that 
case a mandamus was refused. This is the headnote : 

"Where a railroad company owning a short llne of railroad, 26 miles 
only, Is wholly Insolvent, and such company has no cars or englnes with 
which to operate it, and no funds or property to be applied to the payaient 
of expenses of the company or the road, and the road has been abandoned 
for several months, and the road cannot be operated except at a great losa 
by any corporation or person, not taking into account the repairs of the 
road and the taxes thereon, the suprême court, having discrétion in the 
granting of a writ of mandamus, wtll not compel by a peremptory writ the 
railway company to replace or put in repair its traek, a part of which ha» 
been torn up, as such an order would be futile and of no public beneflt" 

The facts of that case show that the road had been sold, and that a 
private person had bought it, and had sold to another person, who 
had removed the rails. ' Among other things the court says : 
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"The order prayed for should only be lssued In the Interest of the public. 
If the track is replaced there is no reasonable probability that the road will 
be or can be operated. If a railway will not pay its m ère operating ex- 
penses, the public has very little interest in the opération of the road or in 
its being kept in repair." 

Several cases are quoted in the note to this case, the annotator admit- 
ting that they leave the question uncertain. One of thèse cases (Tal- 
cott v. Pine Grove, i Flip. 120, Fed. Cas. No. 13,735) sa y s tnat a rau " 
road cannot be abandoned after it has become one of the great thor- 
oughfares of the country. But this is clearly an obiter dictum, having 
no bearing on the case whatever, the question in which was the 
validity of certain municipal bonds. See Pine Grove Tp. v. Talcott, 
19 Wall. 666, 22 L. Ed. 227. State v. Sioux City & P. R. Co., 7 
Neb. 357, was the case compelling a railroad company to keep up its 
entire line because of a contract growing out of land grants toward its 
construction. People v. Albany & V. R. Co., 24 N. Y. 261, 82 Am. 
Dec. 295, went off on a question as to the remedy. In Rex v. Rail- 
way Co., 2 Barn. & Aid. 648, the company was ordered to restore an 
abandoned tramway, designed for the use of others besides itself, but 
the court refused to order the maintenance of the tram road. In 
State v. Hartford & N. H. R. Co., 29 Conn. 538, a part of the track 
of the railroad was abandoned in order to prevent compétition by 
steamboats. This was held unlawful. And so with ail the other cases 
quoted in this note. The question is incidentally touched upon in 
Railroad Co. v. Dustin, 142 U. S. 499, 12 Sup. Ct. 285, 35 L. Ed. 
1095, and there the court says : 

"If, as in Railroad Co. v. Hall, 91 TJ. S. 343, 23 L. Ed. 428, the charter 
of a railroad corporation expressly requires it to maintain its railroad as 
a continuous line, it may be compelled to do so by mandamus. So, if the 
charter requires the corporation to construct its road and to run its cars to 
a certain point on tide water (as was held to be the case in State v. Hart- 
ford & N. H. R. Co., 29 Conn. 538), and it has so constructed its road, and 
used it for years, it may be compelled to continue to do so. And mandamus 
will lie to compel a corporation to build a bridge in accordance with an 
express requirement of statute. New Orléans, M. & T. R. Co. v. Mississippi, 
112 U. S. 12, 5 Sup. Ct. 19, 28 L. Ed. 619; People v. Boston & A. R. Co., 70 
N. Y. 569. But if the charter of a railroad corporation simply authorizes 
the corporation, without requiring it, to construct and maintain a railroad 
to a certain point, it has been held that it cannot be compelled by manda- 
mus to complète or maintain its road to that point, when it would not be 
remunerative. Railway Co. v. The Queen, 1 El. & Bl. 858; Railway Co. v. 
The Queen, 1 El. & Bl. 874; Com. v. Fitchburg R. Co., 12 Gray, 180; State 
v. Southern Minnesota R. Co., 18 Minn. 40 (Gil. 21). In Com. v. Fitchburg 
R. Co., 12 Gray, 180, mandamus was refused to compel the running of pas- 
senger trains over a branch road on which this had been discontinued, after 
running them for a time, because they were unprofltable. The question is 
not as to the existence of the duty, but as to its extent and qualifications. 
The duty of a railroad company is not more than to meet the public wants. 
If trains run at reasonable and moderate fares, and cannot be supported, it 
Is because they are not needed." 

The text writer Morawetz also says : 

"The duty of a railroad company to operate Its road requires it merely 
to meet the public wants and exigencies. If there is not sufflcient traffic 
over a particular line of road to pay for the expense of running trains, this 
is sufflcient évidence that the public do not require it to be kept in opéra- 
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tton. In such case the company may cease operating the road, unless this 
be contrary to the express ternis of the charter." Mor. Priv. Oorp. § 1119. 

This is sustained in Ohio & M. R. Co. v. People (111.) il N. E. 350. 

In Coe v. Columbus, P. & I. R. R. (Ohio) 75 Am. Rep. 524, the 
court says: 

"If we are at liberty to suggest on what the législature very probably 
relied for the continued opération of a railroad, once constructed, we should 
say It was the interest of the owners. If it can be operated profitably, the 
interest of those concerned will rarely, if ever, fail to keep it in opération 
so as to subserve the public use. If it cannot, we know of no mode by 
which the state can eonipel those by whom It was constructed to operate it 
at a loss, and certainly there is no mode provided by which it can be oper- 
ated at the risk of the state." 

There is another point of view. The purchasers of this railroad 
bought it at public auction, under an order of this court. They pur- 
chased ail the visible property of the insolvent railroad corporation, its 
rolling stock, roadbed, iron on the road, together with its franchises, 
including the rights of way. At the time they purchased, private per- 
sons could buy, own, and operate a railroad. The législature of South 
Carolina repealed this privilège, and required ail natural persons own- 
ing railroads to organize as a corporation within 60 days, and, failing 
so to do, declared that they forfeited ail the franchises of the railroad 
company. ' They did not fulfill this condition. They could not be 
compelled to fulfill this condition. No power exists in the législature 
to compel an individual to join a corporation or to compel several in- 
dividuals to become a corporation. They accepted the results of a 
failure to comply with the condition, and voluntarily forfeited its 
franchises. This, however, did not deprive them of their property, not 
included in their franchises. Being the owners of this property, hav- 
ing dominion over this property, they could dispose of it at pleasure. 
True, it had been applied to a public use. But the législature has 
defeated and forbidden that use. If the purchasers, this act having 
been passed, cannot dispose of their property, they are deprived of it 
without due process of law. 

So far the question has been discussed with référence to the facts 
and circumstances surrounding the case when the purchase was made, 
and the order permitting the removal of the iron was passed. Since 
this intervention two persons hâve made distinct and binding offers 
to lease the railroad, if it be restored, and so to operate the same. 
This offer cornes too late. Rights hâve vested and acts hâve been 
done which cannot be set aside. The rails hâve been removed and 
hâve been sold. To restore them would require the investment of 
money by the purchasers, the rémunération of which will be fixed, 
not at its value, but at the rental value, which, in the estimation of 
third persons, will enable them to operate the road. Nor can thèse 
offers be taken as indicating the value of the road at the date of 
its sale. Apart from the fact that long expérience has shown that the 
best test of the value of property is a sale at public auction open to ail 
bidders, not one effort was made by any one, either among those 
using the road or owning property adjacent to it, either to buy it or 
to aid it in its extremity. Not a dollar of subscription money was 
used in its construction. Not a bid upon it was ever made except by 
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thèse purchasers, and two of them were holders of receiver's certifi- 
cates, bidding to protect themselves. No better test could be had 
showing that in public opinion the property vvas not profitable. When 
the conveniences offered by the road — offered, but by no means ac- 
cepted by the public — were withdrawn, then some of the public be- 
came awake to the fact that that road could hâve been made useful, — 
had been neglected. But this neither the purchasers nor the court 
could foresee. The value of the road, or rather its hopeless want of 
value as an investment, was determined by the facts existing at the 
time and the attitude of the public to it. 

As the resuit of this examination, it will appear that, in the circum- 
stances of this case, the purchasers could rightfully exercise the option 
of accepting the provisions of the act of the législature by incorporat- 
ing themselves within 60 days after its passage, and trying the opéra- 
tion of the road, or of forfeiting the franchises they had purchased; 
that they exercised this option, and forfeited the franchises, rendering 
any proceedings in quo warranto unnecessary; that thenceforward 
any attempt by them to exercise the franchises of a railroad company 
would hâve been unlawful; that they, being the owners of property 
which could not be used for the purposes of a railroad, by reason of 
this forfeiture, and the illegality of its use conséquent thereon, could 
lawfully dispose of the same ; that having thus taken up the rails on 
the road, and having sold them, this court will not compel them to 
buy other rails, rebuild the decayed trestles, decayed when the pur- 
chase was made, renew the cross-ties, which were also decayed at that 
time, and operate the railroad without rémunération. 

There is another intervention in this case filed by landowners 
through whose lands the railroad company had rights of way. Their 
rights will dépend upon the correctness of the adjudication on this 
branch of the case. As without doubt the review of an appellate court 
will be sought, further proceedings in the matter will be postponed to 
await such an adjudication. 



SEAL v. BEACH. 
(Circuit Court, D. New Jersey. December 26, 1901.) 

1. Patents — Efpbct of Lwense— Estoppei, of Ltcensor to Dent Vamdity. 
The owner of a patent, who, for a valuable considération, bas granted 
an exclusive license thereunder, 1s estopped to deny that the licensee 
took good title to the privilège which he undertook to convey; and he 
cannot défend against a suit by the licensee against him for infringeinent 
on the ground that he had granted a prior license, of which complainant 
had notice. 

3. Same— Suit for Infringement— Prelimtnary Injunctton. 

In a suit for infringement by an exclusive licensee under a patent 
against the licensor, a défense that the license was procured by fraud 
cannot be considered on a motion for preliniinary injunction, especially 
where the défendant has retained the considération received, and has 
taken no steps to procure a rescission; and, for the purposes of such 
motion, the license must be treated as valid. 

In Equity. Suit for infringement of letters patent No. 414,335, 
tssued November 5, 1889, to Charles Henry Webb, as assignée of 



832 113 KEDERAL REPORTER. 

Lester C. Smith, for an improvement in adding machines. On motion 
for preliminary injunction. 

A. Parker-Smith, for complainant. 
R. A. Parker, for défendant. 

KIRKPATRICK, District Judge. The bill of complaint in this 
case sets out : That some time in the year 1889 Lester C. Smith filed 
an application with the proper authorities for a patent for a new and 
useful improvement in adding machines, and that before the patent 
office had acted upon said application said Smith conveyed to Charles 
Henry Webb ail his right, title, and interest in and to said application, 
and the invention and improvement covered thereby, and requested 
that said patent, when granted, be issued to said Webb. Accordingly, 
on November 5, 1889, a patent (No. 414,335) issued from the patent 
office to said Webb for such improvement. That afterwards said 
Webb conveyed to Webb's Adder Company ail of his right, title, and 
interest in said patent, and the said company afterwards conveyed the 
same to Edwin R. Beach, who is the sole défendant in this suit. The 
bill also recites that afterwards the said Edwin R. Beach granted to 
the complainant, by instrument in writing dated July, 1900, the full 
and exclusive license and authority to make and sell the improvement 
covered by said letters patent No. 414,335, for a period of three years, 
beginning August I, 1900. The bill further allèges compliance on the 
part of the complainant with her part of said agreement of license, the 
payment of the sum of the $300 called for therein, and the expendi- 
ture of a large sum of money in préparation to put upon the market 
the required number of adders. The bill charges infringement by said 
licensor, in that he had sold adders covered by the claims of the patent, 
which, to his knowledge, were made, not by the complainant, but 
contrary to the terms of the license. There is a prayer for an injunc- 
tion pendente lite restraining défendant and his agents from further 
infringement. 

The answering affidavits do not deny the spécifie charges of infringe- 
ment set out in the bill of complaint, and which consist of sales of the 
patented article during the term of the license, but seek to justify 
them on the ground that the complainant did not get good title to her 
license — First, because the défendant at the time of executing said 
license had no légal authority to make the license, he having before 
that time given a similar exclusive license to another party, of which 
the complainant had notice; and, second, because, as défendant al- 
lèges, he was induced to exécute the license to the complainant through 
false représentations made by one Herring, who acted as complain- 
ant's agent in procuring the license, as to the financial responsibility 
of the prior licensee, and its capability to carry out its contract. 

It is well settled that, as against the owner of a patent, a licensee 
cannot set up invalidity to avoid the payment of the royalties. He is 
estopped from so doing by acceptance of the license. For like reason 
it would seem inéquitable and unjust that the grantor of an exclusive 
license under a patent should be permitted, during the term of the 
grant, to deny that the grantee took good title to the privilège which 
he himself undertook to convey. In a suit between the licensee and 
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third parties this objection might be raised, but surely not by one who 
received a valuable considération for the grant. The purchaser of 
a license takes it subject to ail outstanding licenses, and notice of their 
existence is not essential to their validity, nor necessary for their en- 
forcement. Notice of an outstanding prior license would not render 
void, as between the parties, the license which had been given and ac- 
cepted, but merely affect any remedy in the way of damages which 
might be sustained by reason of its existence. Whatever may be the 
right of the complainant under the license as against third parties, cer- 
tainly as against the licensor she is entitled to protection. 

The other défense cannot be sustained at this time. Allégations 
of fraud such as are relied on cannot be considered now. Their dé- 
termination must await détermination on final hearing. Until that 
time the license speaks for itself. It is admitted that when the con- 
tract was signed, according to its terms, the licensor accepted $300. 
For more than a year this money has been retained, and no action has 
been taken by the défendant to rescind the contract for the fraud he 
now sets up, nor has he refunded the money. In the meanwhile he 
has stood idly by and permitted the complainant to expend large sums 
of money in preparing to make and put upon the market the patented 
machines. 

On the case as made on the moving papers and answering affidavits, 
I am of opinion that the complainant is entitled to the preliminary in- 
junction against the défendant as prayed for. Let a decree be pre- 
pared. 



In re SALSBURY. 

(District Court, N. D. New York. February 10, 1902.) 

No. 232. 

Bahichuptct— Discharge — Fai.se O ath. 

Clear and convlnclng proof Is required to eustaln objections to a bank- 
rupt's diseharge on the ground that he omitted property from hls 
schedules and made a false oath thereto. 

In Bankruptcy. On application for discharge. 

G. S. & H. L. Hooker, for bankrupt. 
James A. Wood, for creditor. 

COXE, District Judge. I hâve read the report of the référée and 
hâve examined the papers submitted. I agrée with the référée that the 
objections to the discharge hâve not been established. The questions 
discussed hâve heretofore been decided by me in analogous circum- 
stances. In addition to the cases cited by the référée the attention 
of counsel is called to the following: In re Howden (D. C.) 11 1 Fed. 
723; In re Eaton (D. C.) 110 Fed. 731. In thèse cases the objections 
principally relied on by the objecting creditor were considered, upon 
somewhat similar facts, and disposed of adversely to the creditor's con- 
tention. 

The report is confirmed and the discharge is granted. 
113 F.— 53 
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WESTERN ELECTRIC CO. v. ANTHRACITE TELEPHONE CO. et al. 

(Circuit Court, W. D. Pennsylvania. January 27, 1902.) 

1. Patents— Suit for Infringement— Effect of Prior Adjudication. 

A circuit court will not hold itself concluded by a decree entered by 
it in a prior suit adjudging the valldity of a patent, although such de- 
cree bas been affîrmëd on appeal, where it appears that prior to tbe 
hearing in the cause it had ceased to be an adversary proeeeding, which 
fact was unknown to eitlier court. 

8. Same— Invention— Téléphone Apparatus. 

The Oarty patent, No. 449,106, for improvements in téléphone circuits 
and apparatus, construed, and liéld void for lack of patentable novelty, 
in view of the prior development of tbe art and the defiiiite prior knowl- 
edge by tbe electrical profession of the principles upon which tbe in- 
vention claimed therein rests, which rendered the combination of de- 
vices shown, ail of which were old, but the natural outgrowth of such 
development 

In Ëquity. Suit for infringement of letters patent No. 449,106, 
tssued Mardi 31, 1891, to John J. Carty for improvements in télé- 
phone circuits and apparatus. On final hearing. 

George P. Barton and Frederick P. Fish, for complainant. 
Charles C. Bulkley and R. S. Taylor, for respondents. 

Before ACHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

BUFFINGTON, District Judge. This is a bill filed by the West- 
ern Electric Company against the Anthracite Téléphone Company and 
others, charging infringement of letters patent No. 449,106, now owned 
by complainant, applied for August 16, 1890, and granted March 31, 
1891, to John J. Carty, for téléphone circuit and apparatus. This pat- 
ent has heretofore been considered by the courts of this circuit. In 
the case of Western Electric Co. v. Millheim Electric Tel. Co. (C. C.) 
88 Fed. 505, the patent was held valid in an opinion delivered by Buf- 
fington; J. This decree was affirmed by the circuit court of appeals, 
in an opinion reported in 37 C. C. A. 38, 95 Fed. 152, delivered by 
Kirkpatrick, J., the remaining meiribers of the court, Acheson and 
Dallas, JJ., concurring. Later, the présent bill was filed, and a pre- 
liminary injunction on the adjudged patent sought against the re- 
spondents. On hearing such motion, Judge Acheson refused a pre- 
liminary injunction in an opinion found at 100 Fed. 301. In addition 
tb bther grounds thereto moving the court, including the fact that in 
the Millheim Case the court had not been required to, and had not 
in fact, passed upon or defined the scope of the claims, it was there 
said : 

"Enough, however, hère appears to justify a refusai of a preliminary in- 
junction unless the adjudication in the Millheim Case is to be considered 
as conclusive against the défense of prior use at this preliminary stage of 
the case. But the proofs before the court disclose circumstances connected 
with that adjudication which, I tbink, ought to deprive it of such effect 
It appears that the American Bell Téléphone Company was and is the owner 
of more than one-half of the capital stock of the Western Electric Company, 
the plaintiffs in the Millheim Case and In this suit and that by virtue of 
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such controlling ownership ; and also by reason of contract relations be- 
tween thèse companies, said two companies were and are Jointly interested 
in this litigation on the Carty patent, their cominon interest being to sustain 
the patent. Now it further appears that, pending the suit in the Millheim 
Case, the local représentative of said Bell Téléphone Company, acting in the 
interest of that company, and for it, bougbt out the Millheim Téléphone 
Company and ail its property. The negotiations for this purpose began in 
January, 1898. The terme of sale were settled on February lOth, and the 
transaction was consummated by transfer and delivery of possession in 
March, 1898, when the alleged infringing apparatus was taken out by the 
Millheim Unes and replaced by other apparatus. It seems to me from the 
évidence that a real controversy between the Western Electric Company nnd 
the Millheim Electric Téléphone Company no longer existed when the Mill- 
heim Case was heard in the circuit court on February 17, 1888. Certainly, 
there was no such dispute when that court made its décision on July 18, 
1898. It may, I think, be affirmed confldently that, if the learned judge 
who sat In the circuit court had known the facts, he would not hâve heard 
or decided the Millheim Case, and that the court of appeals would hâve dis- 
mlssed the appeal had the facts been brought to its notice. Lord v. Yeazie, 
8 How. 251, 12 L. Ed. 1067; Cleveland v. Chamberlain, 1 Black, 419, 17 t,. 
Ed. 93; East Tennessee, V. & G. R. Co. v. Southern Tel. Co., 125 U. S. 695, 
8 Sup. Ot 1391, 31 L. Ed. 853." 

Subsequently, much testimony was taken in this case, and it came 
up for final hearing before Judges Acheson and Buffington. Being 
fully advised of the facts on such hearing, this court adhères to the 
view above expressed, that the prior décision of this court, reported 
at 88 Fed. 505, and affirmed by the circuit court of appeals, is not 
conclusive in the présent case. 

As the gênerai nature of téléphoné party lines and the différence be- 
tween séries and multiple Systems are quite fully set forth in the prior 
opinions, they need not be hère detailed at length. Suffice it to say 
the Carty device is of the multiple circuit construction, and at each sta- 
tion is a permanent bridge, in which is seated a bell magnet, with a 
high coefficient of self-induction, and of marked impédance. There 
are also two other bridges, normally open, and closed only when the 
station is in use. The téléphone bridge circuit, normally open, is 
closed in multiple arc with its own bell magnet, and, of course, with 
ail others in the Une, when in use. The generator call circuit, normal- 
ly open, when used, forms a second bridge or cross connection be- 
tween the wires in parallel circuit with the bridge circuit of its own bell 
and those of ail others in the Une. In opération, the tendency of the 
call current to short-circuit is counteracted by using a bell magnet 
of high self-induction and impédance. This not only prevents short- 
circuiting, but effects a more even current distribution through the 
bell magnets of the entire System. By means of the numerous wind- 
ings of the bell magnets, the small portion of the call current passing 
exerts a marked magnifying effect on the cores and a spirited working 
of the call signal. Does such combination involve patentable novelty? 
The solution of this question turns on whether the placing in combina- 
tion of thèse éléments ail of which, individually, were old in the art, 
involved inventive genius, or was the natural advance incident to the 
application of electrical engineering skill to the solution of recognized 
difficultés. In that connection, it will be observed the gênerai prin- 
ciples applicable to séries and multiple-arc distribution of currents 
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were known and utilized prior to Carty's alleged invention, and that 
in a multiple-arc System the current divided itself among parallel 
bridges in proportion to their several résistances. Moreover, it was 
known that by the use of magnets of high impédance certain currents 
would, and certain would not, be allowed to pass. So also the dif- 
férence between voice currents and generator call currents in tele- 
phoning was appreçiated, and the fact that high impédance magnets 
were opaque to the former, but not to the latter. Now, wherein does 
the alleged invention lie in Carty's arrangement? We take, as fairly 
représentative of cqmplainant's contention, the statement of Mr. Mc- 
Bèrty, an officer of the complainant company and an expert witness 
by it called : 

'The iriyention of the patent in suit is a many-station or party téléphone 
line, in which the parts, the différent signaling and speech transmittiiig in- 
struments, are so adapted and arrangea with relation to each other, both at 
each aiid at ail of the stations, that they work harmoniously, each without 
impàiring the efflciency of the other. The central idea of the invention is 
found in' the connection of the différent instruments in multiple; the parts 
at each station are connected in multiple at the station, and the différent 
stations are connected in multiple with the line conductors. As this was 
not possible with the apparatus arrangea for sériai connection, the différent 
appliances for the substation were also modified by Oarty to adapt tbem to 
one anothér In their new, relations in the circuit, and, indeed, to make the 
new arrangement possible; and in the case of the call bell particularly, a 
new appliance was provided of high résistance and of very high impédance 
or self-Induction. A bell was constructed with long magnets, with more 
iron than usual, and with a great number of turns of fine wire, the con- 
struction resulting in self-induction so great as to prevent the transmission 
of téléphone currents through it in ïts place In the circuit The self -induc- 
tion of a. magnet results from the saine condition which makes it a magnet 
and enables it tô do work; and hère in Oarty's Invention this quality which, 
in the séries arrangement, had limited the construction of party Unes and 
impairéd their usefulness, is taken advantage of, amplified, and utilized to 
vonstfuct a bell which may be conûected in a bridge of a téléphone circuit 
without forming a diverûng pàth for téléphone currents." 

It wllî thus be seen that according to Mr. McBerty the central idea 
of thë invention was the connection of the différent éléments in mul- 
tiple at each station and the différent stations in multiple with the 
line conductors. That is, Carty put each of the three essentials of a 
station, 1 viz., call, voice, and signal apparatus, in its own bridge, and he 
placed the station itself in bridge with the line conductors, The sériai 
apparatus of the call and voice apparatus were modified to adapt them 
to the new multiple relation, and "in the case of the call bell particu- 
larly a new appliance was provided, of high résistance and of very 
high impédance or self-induction." Statements made by Mr. Carty him- 
s'elf both iri an address delivered September 9, 1890, at the Détroit con- 
vention of the National Téléphone Exchange Association, and also in a 
letter of Novèmber 1, 1890, to the London Electrical Review corn- 
menting on such address, show wherein he considered his invention 
did, and wherein it did not, lie. In his judgment at that time it did 
not lie in bfidging. His address was on bridging bells, but bridging 
he explicitly disavows. He then said : 

"We do not want to make any contention for a patent on bridging. 
Bridging apparatus is not ûew. It was advocated in a paper read at Minne- 
apolis last year, and one of the flrst things that Mr. Hibbard did In the 
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long-distance company was to throw out the looping arrangement and bridge 
the operators in." 

In his letters he says: 

"I would call your attention to the fact that, as shown by the officiai re- 
port of the convention proceedings and ail published accounts of my re- 
marks, I did not claim any novelty for the bridging System per se, being 
well aware that it had been in use for years, both in Europe and America." 

Wherein his invention did lie, he thus states in the Détroit con- 
vention address : 

"The bell is on exhibition in the rear of this hall. It is a magnetic bell 
that is much simpler than any yet designed. There is no bottom contact on 
it, and the bell rings equally well wkether the téléphone is on the hook or 
off. The construction of that bell is very little différent from some other 
bells that are ruade to do the work, but when you corne to use 10 or 15 
stations on a line you hâve got to hâve exactly that construction, and it is 
such an important inatter to the licensee that we are making great effort 
to get a patent upon it. In designing that we not only hâve an idea of our 
immédiate wants, but we aimed to get a bell that we could say would 
work on any line up to 20 stations." 

This view he confirms in another part of his London letter, where 
he says : 

"My invention, however, relates to a specially designed bridging magnéto 
bell, by means of which the talking and signaling on a line containing 20 
stations equipped with this bell are equally as good as with a line containing 
only 2 stations. Thèse results are not attainable with the ordinary form of 
magnéto bell. The détails of the construction of my bell were not described 
by me at the convention, as an application for patent rights was then pend- 
ing In the United States patent office." 

It will be noted that the patent in suit is not for a magnéto bell, 
but for a combination of which such bell is an élément. Thèse 
statements are not hère cited as constituting an estoppel as against 
Carty, but they hâve an important bearing on the statements in his 
subséquent testimony claiming a broader scope for his improve- 
ment. Moreover, the accuracy of this earlier statement is, we think, 
supported by other testimony. In testing the alleged patentable 
novelty of this improvement, the exceedingly rapid development of 
the art is a factor to be considered. Once it was started, the coun- 
try was strung with wires with unparalleled rapidity. In this hasty 
development, attention was naturally first given to city Systems pro- 
vided with exchanges and to long-distance lines uniting large cities. 
Rural and side lines were of less importance, and naturally problems 
incident to the lines in and Connecting large commercial centers de- 
manded and received the earliest and best téléphonie engineering 
study. Whatever advances were made in thèse long-distance and 
exchange Systems would naturally be extended later to the develop- 
ment of the less important lines. This reasonable and to be ex- 
pected course of events we see strikingly exemplified in the présent 
case. But while we naturally look to the exchange and the long- 
distance line for such development, and in fact find it there exist- 
ing, the initial development therein made, and the devices used in 
such Systems, were not called to our attention in the Millheim Case. 
Taking up first the exchange System, we find there in use the oper- 
ator's cord circuit, shown in the accompanying sketch : 



838 



113 FEDERAL REPORTER. 








J 



A cord circuit is one of several such fixtures 
at each operator's table before a switch board 
in a central office. Its purpose is to con- 
nect Unes of subscribers for conversation. 
The method of its use is as follows : At 
the left of the above sketch is a subscriber's 
annunciator or calling signal drop. This is 
in the subscriber's, and not in the operator's, 
circuit. When the subscriber calls the cen- 
tral operator she plugs into a spring-jack 
on the board, thus cutting out the calling 
subscriber's annunciator and Connecting her 
cord circuit with his line. At the center of 
the cord circuit, and normally disconnected 
from the line at both terminais, but adapted 
to be connected by spanning the line, is her 
téléphone. By pressing on buttons above 
and below, she connected her téléphone 
with both sides of her cord circuit and in- 
quired for the number wanted. Having 
learned such number, she then inserts the 
right-hand plug of her cord circuit into the 
spring-jack of the desired subscriber. At 
the right of the cord circuit, normally dis- 
connected from the line at both terminais, 
but adapted to be connected therewith by 
spanning the line, is a call generator. By 
pressing the buttons as before she connects 
the generator with the two sides of the line 
of the subscriber to be called, and at the 
same time, by breaking the contacts with 
the cord circuit Unes, she disconnects the 

remainder of the cord circuit from the gen- 
erator, and by operating the generator thus 
sends a call to the desired subscriber alone. 
She then disconnects the generator and thus 
restores the contacts between her cord cir- 
cuit and the line of the subscriber called. In 

1 this situation, which is the condition shown 
1 «£■ in the sketch, the Unes of the two subscrib- 
>k ers are connected by a continuous line 
^ through the cord circuit. But so long as this 

condition continues, both subscribers are 
powerless to break their continuous connec- 
tion and put themselves in a position to com- 
municate with other subscribers. To do 
this it is apparent that the agency of the cen- 
tral operator must be invoked, and the ap- 
paratus by which this is done must be such 
that, while it is in a permanent permissible 
operative relation as a signaling apparatus, 
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it must meamvhile be opaque to the voice currents of the conversing 
subscribers. Such resuit was effectively secured by the device in the 
sketch marked "Signal Drop," and known as a "clearing-out" annun- 
ciator. If the electro-magnet which opérâtes the signal drop was ;A 
low impédance, the voice current would short-circuit, and conversa- 
tion would be unsatisfactory ; hence one of high impédance was used, 
and prevented such resuit. At the same time the signaling cur- 
rent, either an alternating generator current of low frequency or a 
steady battery one, crosses freely and signais. The use of thèse 
signal drops, and the functional effects secured by them, are clearly 
pointed out by différent witnesses. Mr. Dunbar, an expert for re- 
spondents, says : 

"The disconnecting annunciator was normally bridged across the main 
wlres of the circuit ready to receive a disconnecting signal sent over the Une 
by either of the connected subscribers, and was thus bridged across the two 
wlres of the main Une while conversation was taking place between the 
two subscribers. This disconnecting annunciator was wound to a high ré- 
sistance and high Inductance, so that but little of the téléphone current 
would be shunted or short-circuited through this path, and also so that this 
disconnecting annunciator would readily respond to the generator currents 
sent over this same main Une from either subscriber's station. Thèse dis- 
connecting annunciators were used to give a Visual indication to the oper- 
ator, by the releasing of a shutter through the agency of an armature at- 
tracted by the high-wound magnet of the annunciator. Such Visual signais 
were. of course, better adapted for attracting the attention of the operator 
at the central office than the bells used at the subscriber's stations to attract 
the attention of the subscribers." 

Thomas D. Lockwood is an officer of the complainant company, 
and was called as a witness in its behalf, and acted as attorney for 
the applicant in preparing the application for and spécifications of 
the patent in suit. He testified in the interférence case of Kellogg v. 
Scribner v. Pickernell, No. 15,754, and his testimony, which Mr. 
Lockwood discussed when called as a witness in the présent case, 
is quoted by Mr. Dunbar, as follows: 

"Interrogatory 185. When did you flrst know of the use In any swltch 
board of annunciators whose cores were wound to a résistance of 500 ohms, 
and when, lf ever, were coils of that description used In the Boston board, 
and when, if they were, and you know, was it determlned to use such coils 
in that board? A. I suppose that although the résistance of 500 ohms pre- 
cisely ls mentioned In the question, that figure as there glven means virtually 
any high résistance for such annunciators,— say between 400 and 1,000 ohms, 
—and I will answer accordingly. The first case of which I know is that ot 
the Paris exchange, and I knew of this in 1884. The résistance of the an- 
nunciators was about 400 ohms. Later, when metallic circuit switch boards 
were adopted in this country and used on a large scale, the first instance 
being the Cortlandt street, New York, exchange switch board, lt became évi- 
dent very shortly after that switch board was put in opération that talking 
was unduly weakened by having clearing-out annunciators in the talking 
circuit formed of any two Unes, and that if clearing-out annunciators wert 
to be used or retained in use they must be placed in a bridge or in a branch 
to earth (the latter in the case of grounded Unes) ; and to the end that when 
so placed in bridge or branch circuit they would not carry ofC a large portion 
of the talking current to the détriment of the distant téléphone, they must 
be made of high résistance." 

Mr. Pickernell, also an officer of the complainant company, says: 
"Expérimental drops of high résistance were first used some time subsé- 
quent to April 8, 1889 The high-resistance bridging drop at toll boards was 
adopted in the summer of 1889." 
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The significance of the relation of this prior structure to Carty's 
apparatus will be seen from the following considérations : It shows 
the prior use for signaling of a magnet of such high impédance and 
inductance as to make it opaque to voice currents; such magnet 
is placed in bridge; the call mechanism, as well of the subscribers as 
of the central operator, was not in séries with the signaling appara- 
tus of the cord circuit. That thèse signais were visible instead of 
audible is a matter of mechanical détail ; that they were used to end 
a conversation, and not to open it, makes no différence in prin- 
ciple. They show the use for signaling of a high impédance bell, 
opaque to voice currents and in bridge. 

We also find in the prior art the apparatus used for signaling in- 
termediate stations of long-distance lines, and shown in the ac- 
companying sketch: 
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Such intermediate station had a drop or signaling bell permanently 
bridged on the line. It was used to signal the station operator, so 
that connection could be made with a local subscriber. Being in 
constant normal operative relation it stood ready for use when 
needed, but being of high impédance and self-induction it was opaque 
to the voice currents passïng between the principal stations. The 
cord circuit of the local operator formed the remainder of her set. 
When the operator was signaled, she plugged into the line, and that 
brought her cord circuit with its téléphone and generator into oper- 
ative connection with the line. It will be noted the téléphone was 
out of connection with the line as in the Carty device. The operator 
in the long-distance station brought it in by pressure on buttons or 
the like, while in Carty's device it was brought in by the subscriber 
removing it from the hook. Thèse différences were merely mechan- 
ical, as were also those incident to the generator. Both were nor- 
mally disconnected ; when in use both were in bridge. The functions 
of this device and its use prior to the Carty patent are shown in the 
testimony of Mr. Pickernell, who says: 

"High résistance magnets were flrst used at intermediate stations some 
tlme after November 14, 1899. I can't state just how long after it was. I 
find that on November 14th I advised the manufacturer of the magnets 
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for the use at Intermediate stations that the sample that was then submitted 
to my approval was defective, and I returned this sample on that date for 
correction. It probably took several days to correct the sample, and prob- 
ably several weeks to manufacture a lot of bells." 

The witness further testified in référence to the foregoing sketch 
that the bell or drop marked "A" was of high résistance and high 
self-induction ; that it was used for signaling an operator at an inter- 
mediate station (as a line signal) ; that "this drop was made of high 
résistance and high self-induction so as to prevent the passage or 
shunting of the téléphone current when the circuit was used for 
transmitting speech between the terminal stations." The proofs 
established thèse facts : The signaling bells were of high impédance 
and high self-induction; they were mounted in bridge; they were 
in bridge alone; they were used for initial signaling, — conditions 
akin to those of Carty's System. Indeed, that the whole téléphonie 
art was in a state of rapid but regular development; that the two 
devices described were the natural outgrowth of such progress ; and 
that Carty's device was one of the regular steps of such advance 
when party Unes came to receive their due share of skilled electrical 
attention, — is clear. Some phases of such development are shown 
in the public addresses made by Messrs. Pickernell, Hibbard, and 
Carty, their testimony, and the part they bore in such advance. 
Thèse three trained electrical engineers were ail in the employment 
of one company, and engaged in the introduction of long-distance 
lines in the East. They joined in the préparation of a paper en- 
titled "New Era in Telephony," read before the Minneapolis con- 
vention of the National Téléphone Exchange Association, held Sep- 
tember n, 1899, and composed of electrical experts. The substi- 
tution for grounded lines of metallic circuits constituted the "new 
era" to which the paper referred. To this change and its attendant 
problems the highest electrical thought was given, and the change 
naturally caused many advances in constructive and operative meth- 
ods. Among other éléments was the multiple party line. This 
paper, which is printed in full in the Western Electrician of Sep- 
tember 21, 1899, after discussing the advantages of metallic cir- 
cuits, refers to the subject of party lines as follows: 

"With the extension of metallic circuits it is often asked how they may be 
utilized for the service of two or more subscribers on the same circuit 
Probably the best results are aceomplished by bridging the différent instru- 
ments onto the two sides of the metallic circuit, using a ringer magnet at 
each instrument of high résistance and retardation. By this arrangement 
the electrical balance is preserved, and no altération in the ordinary form 
of operating apparatus is made necessary. It bas been the practice here- 
tofore to loop intermediate sets of instruments into a circuit At first this 
practice was persisted in when metallic circuits were introduced, additional 
Instruments being looped into one side of the circuit Such an arrangement 
however, destroys the balance, and the instrument so connected will be sub- 
ject to disturbance as loud as the line is capable of producing, and it will 
also be a source of disturbance to the other instruments in the circuits. By 
Connecting ail instruments, however, in multiple arc, bridging across the 
circuit nothing is lost in transmission, if the coils hâve sufiieient retardation, 
and the electrical balance necessary to the proper working of the System Is 
preserved." 
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The disclosures of thèse three trained men to their fellow elec- 
tricians are important in this case. The long-distance lines with 
which they were associated represented the highest state of the art. 
The high impédance electro-magnet was long before known. Mr. 
IvOckwood, in the interférence case quoted elsewhere, says : 

"But as early as 1884 lt was seen that by properly placing the retardation 
colis, or colis which inclosed or were lnclosed by iron in or in relation to 
téléphone circuits, this impédance, which theretofore had been an unalloyed 
evil, mlght be made useful by causing it, In complicated Systems of téléphone 
circuits, to guide téléphonie currents into routes where they were desired, 
and to prevent them from passing into portions of the Systems of circuits 
where they were not desired. * * *" 

But while its theoretical capacity was known, it was now being put 
into practical use in thèse metallic circuits in clearing-out drops and 
line annunciators. It nowhere appears that thèse magnets had been 
applied to any metallic circuit multiple party lines for individual 
subscribers, or, indeed, that any such lines existed. But thèse men, 
from their expérience with the metallic circuits of the new era, were 
so confident of the possibility of applying to party lines the same 
gênerai practices they had tested on the long-distance lines that 
they felt even then justified in confidently defining to their fellow 
engineers the means by which the party line problem would be 
worked out. At that very time they were in the midst of the ad- 
vance. Mr. Pickernell says : 

"Expérimental drops of high résistance were flrst used some time subsé- 
quent to April 8, 1889. The high-resistance bridging drop at toll boards was 
adopted in the summer of 1889." 

It is true he also says : 

"High résistance magnets were flrst used at intermedlate stations some 
time after November 14, 1889. I look upon the paper entitled a 'New Era 
in Telephôny,' prepared by Messrs. Carty, Hibbard, and myself, as being In 
the nature of a prophecy, for I am certain that the high résistance magnets 
were not used prior to the above date." 

Eut the importance of the disclosure is increased, not lessened, 
by the fact that it was a prophecy. The subséquent successful ap- 
plication of the gênerai principles of the disclosures to successfully 
signal intermediate stations shows the importance and the truth of 
the prophecy. Now, it seems to us that the Minneapolis instruc- 
tions were the lines along which Carty subsequently worked, but 
the way was clearly pointed out by the joint article of the three 
men. Mr. McBerty, as we hâve seen, says, "The central idea of 
the invention is found in the connection of the différent instruments 
in multiple ;" but this was but carrying out the Minneapolis in- 
struction. The broad principle was embodied in the cord circuit 
and the long-distance intermediate station, both of which are clearly 
shown by the proofs to hâve been in use prior to Carty's alleged 
invention. The application of this principle to party lines lay in 
engineering skill, not inventive genius. Hibbard's work concerned 
the improvement of ringer drops, while Carty's concerned party lines. 
Hibbard says: 
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"I "wns interested at that time In the development of the bridging drop, and 
bridging bells were first put Into opération by others. * * * In tbis arti- 
cle the methods which had experimentally been found to be the best up to 
that time for long-distance work were recommended for local work. * * * 
The plan of bridging the ringers was proposed, I think, by Mr. Carty." 

In view of the quite explicit directions for bridging embodied in this 
article, and in view of the successful use of magnets of high résistance 
and self-induction in the cord circuit and long-distance station, there 
would seem to be little question but that any one of thèse trained 
engineers if directed to correct the recognized evils of party line Sys- 
tems would hâve done so in the same engineering lines followed by 
Carty. If in carrying out thèse broader gênerai principles he invent- 
ed, as he said in his L,ondon letter, "a specially designed bridging 
magnéto bell," he was entitled to patent protection therefor, but the 
invention of such a bell did not warrant him laying claim to the broad 
principle of Connecting the différent instruments in multiple. In view 
of the prior development of this art evidenced by the devices to which 
we hâve referred in détail, and the definite prior knowledge of the 
electrical profession of the principles of bridging, multiple construc- 
tion, and the use of magnets of high impédance and self-induction for 
signaling purposes, and to prevent the shunt and loss of voice cur- 
rents, we are of opinion that the combination shown in Carty's pat- 
ent involved no patentable novçlty. Such conclusion is not at va- 
riance with the opinion in the Millheim Case, 88 Fed. 509, or of the 
circuit court of appeals. Those cases were rightly decided on the 
facts before the courts, but the actual state of the art was not then 
called to the court's attention. It was there found that every élément 
of Carty's device was, in itself and individually, considered old. The 
novelty lay in their combination ; for it was not shown any such com- 
bination had been made before. It was said : 

"The call signaling apparatns of the Carty System ls so vital to Its use that 
either lt or its substantial équivalent should be found In the alleged anticipa- 
tion to constitute it a real anticipation." 

We now find that there were in existence in the clearing-out drops 
and the signaling apparatus of the long-distance lines, such applica- 
tion of the principles on which Carty's combination rests that their 
application to party lines was but the natural and to be expected ad- 
vance in the progressive art to which they appertained. To use, with 
some changes, the language of another (Atlantic Works v. Brady, 
107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438), we may say that the 
development of this, as of every great industry, has developed a con- 
stant demand for new appliances, which the ordinary skill of thpse 
versed in such branch has generally been adéquate to devise, and 
which devising is the natural outgrowth of such development. Each 
forward step prépares the way for another, and to burden a great in- 
dustry with a monopoly to each improver for every step thus made, 
except where marked by an advance greater than mère engineering 
skill, is unjust in principle and hostile to progress. As our conclusion 
that the Carty patent is invalid for lack of patentable invention goes 
to the root of the case and is décisive against the complainant, we 
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do not think ît necessary for us to discuss or pass on the other 
serious défenses to this bill, namely, the défense of prior use at 
Crown Point and Merrillsville, Ind., and on the Wilmington Coal 
line in Chicago, and the défense of noninfringement. 

ACHESON, Circuit Judge (concurring). The final hearing of 
this case took place at Pittsburg, and at my request Judge BUF- 
FINGTON sat with me, and has prepared the opinion of the court 
which I file herewith. I fully concur in the views Judge BUFFING- 
TON has expressed, and accordingly a decree will Se entered dis- 
missing the bill of complaint, with costs to the défendants. 



MAOON KNITTING CO. et al. T. LEICESTER & CONTINENTAL MILLS 

CO. 

(Circuit Court, B. D. Pennsylvanla, February T, 1902.) 

No. 16k 

L Contbacts— Construction— Défenses to Action for Brbach. 

Plaintiffs, who were ownera of certain patents relatlng to knitting 
machines, entered into a contract with défendant corporation, which 
was a manufacturer of knitted goods, by which défendant was given 
an exclusive license to use the pàtented machines for certain purposes 
during the llfe of the patents, and to make machines for Its use, plain- 
tlffs to receive in payment stock and bonds of défendant. Plaintiffs 
were also to make and sell to défendant a certain number of the 
machines. The contract contained a clause providing that, in the event 
of any suit or suits by or against either of the parties lnvolving the 
patents or inventions, "the costs and expenses attending such suit or 
sults on behalf of any or ail of the parties hereto shall be borne and 
paid equally by the respective parties." A suit was brought against dé- 
fendant, on the ground that the machines infringed another patent, and 
plaintiffs, by leave of court, intervened and defended the same. HeW, 
that neither the fact that the machines were held in such suit to be 
lnfringements, nor that the intervention was made without consulta- 
tion with défendant, which had employed counsel to represent it in the 
suit, relieved it from its obligation under the contract to pay one-half 
the costs and expenses incurred by plaintiffs in defending the suit. 

S. Same. 

Défendant could not plead, as a défense to an action to recover Its 
share of such costs and expenses, that the machines furnished by plain- 
tiffs were not in accordance with the contract, where another suit was 
pending between the parties in which such matter was in issue and 
could be fully determined. 

At Law. Rule for judgment for want of a sufficient affidavit of 
défense. 

Hector T. Fenton, for plaintiffs. 
Joseph De F. Junkin, for défendant. 

J. B. McPHERSON, District Judge. This suit is brought upon 
a written contract, entered into on February io, 1896, by the par- 
ties plaintiff and défendant hereto, of which the following is a copy: 

"This agreement, made and entered into this tenth day of February, A. D. 
1896, by and between Joseph Bennor, of the city of Maçon, In the county of 
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Bibb and state of Georgla, and the Maçon Knitting Company, a corporation 
organized under the laws of the said state, and having its principal place of 
business in Maçon aforesaid, parties of the flrst part, and the Leicester Mills 
Company, a corporation organized under the laws of the state of New Jersey, 
and having its principal place of business in Fhiladelphia, in the state of 
Pennsylvania, party of the second part, witnesseth: Whereas, letters patent 
of the TJnited States Xo. 534.248, dated February 19, 1895, for an improve- 
ment in stockings and the art of manufacturing same, were granted to the 
said Joseph Bennor; and whereas, certain applications for letters patent of 
the United States were filed by the said Joseph Bennor for certain improve- 
ments in straight knitting machines for manufacturing fashioned hosiery, as 
follows: Sériai No. 515,911, filed June 28, 1S94, and allowed January 2, 1896; 
sériai No. 517,970, filed July 19, 1894, and allowed January 2, 1896; and sériai 
No. 560,416, filed October 20, 1895, and allowed November 18, 1896; and 
whereas, by an Instrument of writing dated September 14, 1894, the said Ma- 
çon Knitting Company did acquire from the said Joseph Bennor an undivided 
one-half part of the whole right, title, and interest in and to, ail and singular, 
the said inventions and letters patent; and whereas, the party of the second 
part is desirous of manufacturing knitting machines containing said patented 
lmprovements in the United States, and of acquiring for the same territory 
the exclusive right to manufacture thereon knitted stockings of wool, worsted, 
and merino, but of no other material; under and in accordance with the said 
patent 534,248, together with other knitted goods of wool, worsted, and me- 
rino, but of no other material; and has agreed to pay the parties of the flrst 
part thereof, as hereinafter provided: now, therefore, the parties hereto, for 
and in considération of the premises, and of the sum of one dollar each to the 
other in hand paid at or before the ensealing and delivery of thèse présents, 
the receipt whereof is hereby acknowledged, do covenant and agrée to and 
with each other as follows, and for themselves, their respective heirs. execu- 
tors, administrators, and successors: First. The parties of the flrst part hereby 
license and empower the party of the second part to manufacture ïn the 
United States of America for its own use therein, to the end of the terms for 
which said letters patent are or may be granted, knitting machines contain- 
ing the above-mentioned patented lmprovements, granting it the sole right in 
such United States to use the said machines in the manufacture of knitted 
goods of wool, worsted, and merino, but of no otlier material, and for no other 
purpose or purposes. Second. The parties of the first part furtber agréé to 
build and furnish to tbe party of the second part twenty (20) knitting ma- 
chines of the construction set out in application, sériai No. 566,416, afore- 
said, whien machines shall be built by the parties of the first part at the 
earliest date possible, and shall be furnished by them to the party of the 
second part at a price of ten per cent (10%) above their actnal cost of con- 
struction; it having been understood and agreed that the machines shall not 
exceed in price the sum of two hnndred dollars ($200) per machine; and that 
the party of the second part shall hâve the exclusive right to use the said 
twenty machines in the manufacture of knitted goods of wool, worsted, and 
merino, but of no other material, and for no other purpose or purposes. It 
ls fully understood and agreed that the said machines shall be practically 
operative machines, and shall be built in a workmanlike manner, and thEft 
the parties of the first part shall furnish a capable man to instruet a compé- 
tent person designated by the party of the second part, to operate the Sîfid 
machines, and shall furnish ail proper and necessary information for the prac- 
tical disposition and érection of said machines in the mills In Germantown, 
Philadelphia, of the party of the second part, cost of freight and placing 
ready to run to be paid by the party of the second part Third. Upon the deliv- 
ery and practical opération of the said twenty (20) machines, the party of the 
second part agrées to forthwith assign and transfer to the parties of the first 
part fifty (50) sliares of the capital stock of the Leicester Mills Company, par 
value one hundred dollars (§100) per share, together with bonds of the said 
company to the value of five thousand dollars (?5,00O), such bonds being 
secured by the mortgage now held in trust by the Provident Life and Trust 
Company of Philadelphia. Fourth. The party of the second part shall hâve 
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the privilège of constructing at its own expense, for the spécial use and pur- 
pose above reoited, as many of the said machines embodying said patented im- 
provements as it may désire to construct; and, in considération of such priv- 
ilèges granted to it, the party of the second part agrées that on January 1, 
1898, or prior to that time, if it shall hâve constructed eighty (SO) of such 
machines, it will forthwith assign and transfer unto the parties of the first 
part one hundred (100) more shares of the capital stock of the said company 
of the said par value of one hundred ($100) per share, together with an addi- 
tional amount Of the said bonds thereof, to the value of five thousand dollars 
($5,000). Fifth. It is further agreed betweën the parties hereto that, in the 
event of a suit or suits being brought by or against any or ail of the parties 
hereto underor concernlng the said letters patent and inventions, then and 
In that casé thé dosts and expenses attending such suit or suits on behalf of 
any or ail of the parties hereto shall be borne and paid equally by the respec- 
tive parties; that' is, one-half by the parties of the first part and one-half by 
the party of the second part. Sixth. It is mutually understood and agreed 
that Wilson H. Brown, of Philadèlphia, Pennsylvania, vice président and 
treasurer of the. said the Leicester Mills Oompany, personally guaranties to the 
parties of ' the flrst part, such guaranty being evidenced by his uniting in this 
agreement, that the aforesaid stock of the said company shall be valued at 
and be worth par, to wit, one hundred dollars ($100) per share, on the first 
day of January, 1898; and, further, that, lf the parties of the first part so 
elect, he, the said Brown, will purchase from them at par on January 1, 1898, 
five thousand dollars ($5,000) of the said stock, and on January 1, 1899, five 
thousand dollars ($5,000) more of the said stock, and on October 1, 1899, the 
remalningflve thousand dollars ($5,000) of the same." 

In pursuance of this contract, some of the machines mentioned 
therein were furnished by the plaintiffs to the défendant, and other 
machines were built by the défendant itself, ail being used for the 
manufacture of stockings. In 1898 the défendant was notified by 
John G. Powell and Edward Powell that thèse machines were in- 
fringing their patents, and not long afterwards a bill in equity to 
redress the infringement was filed by the Messrs. Powell in this 
court against the présent défendant. Thereupon the présent plain- 
tiffs, having learned that the suit had been begun, filed the fol- 
lowing pétition for leave to intervene : 

"The pétition of the Maçon Knittlng Oo., a corporation of the state of Geor- 
gia, and of Joseph Bennor, a citizen of the state of Pennsylvania, respectfully 
represent: (1) That on the 12th day of November, 1898, John G. Powell and 
Edward Powell brought their bill in equity in this court against the Leicester 
Mills Oo., a corporation of the state of New Jersey, Wilson H. Brown, treas- 
urer, and Everett H. Brown, secretary thereof, both résidents of the city of 
Philadèlphia, alleging in said bill that letters patent of the United States No. 
510,934, dated December 19, 1893, for 'improvements in web-holding actuating 
mechanism for automatic knitting machines,' had been granted and issued to 
said complainants as assignées of said John G. Powell, the alleged inventor 
thereof; and charging therein that the défendants therein named had, after 
the grant and issue of said letters patent, made or caused to be made and 
used within the Eastern district of Pennsylvania web-holding mechanisms for 
automatic knitting machines similar tô and in alleged infringement of said 
recited letters patent and the alleged exclusive rights of the complainants 
thereunder; and alleging also 'that the said défendants, without the license of 
the orators, and against their will, and In violation of their rights, hâve jointly 
procured and caused to be made for them, the said défendants, by the Maçon 
Knitting Co., and one Joseph Bennor of Maçon, Georgia, a large number of 
said infringlng machines, and hâve used and intend to continue to use the 
said machines, within the Eastern district of Pennsylvania.' And your peti- 
tloners further aver that a subpœna ad respondendum issued upon said bill 
of complaint against said défendants named, which has been duly served, as 
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your petitioners are informed and believe, and is made returnable to the first 
Monday of December next, to wit, December 5, 1898. (2) And your petitioners 
further show that prior to February 10, 1896, they were and still are the own- 
ers of several letters patent of the United States for lmprovements in knitting 
machines and in the art or process of rnanufacturing hosiery, inter alia let- 
ters patent of the United States No. 534,248, dated February 19, 1895, Nos. 
657,638, 557,639, and 557,64-1, ail dated April 7, 1896; that on said lOth day of 
February, 1896, your petitioners entered into a certain written coiitract of 
agreement and license with the Leicester Mills Oo. and Wilson H. Brown, as 
the other parties thereto, wherein and whereby one of your petitioners, the 
Maçon Knitting Oo., agreed to make and deliver, and did during the summer 
and autumn of 1896, make and deliver unto the said Leicester Mills Co. 
twenty of said patented knitting machines, constructed and operating sub- 
etanti.illy as shown, described, and claimed in one or more of said four letters 
patent last above recited in this paragraph, belouging to your petitioners; and 
in and by said contract of license, dated February 10, 1896, the Leicester 
Mills Co. was authorized and licensed to use the saine in its mills, and were 
authorized and licensed to build, for its own use, and it did subsequently build 
for its own use and used other like machines. (3) And your petitioners further 
aver that in and by said contract of license, dated February 10, 1896, the 
Leicester Mills Co. bound itself to pay to your petitioners, as considération 
for said machines and license, certain large sums of money and other valua- 
ble securities, part of wliich has been delivered and paid, and part of which, 
to wit, the snm of flfteen thousand dollars in securities, or money to that 
amount, became due and payable by said défendants to your petitioners on 
the lst day of Jannary, 1898. That the said défendants defaulted in said last- 
mentioned delivery and payment, and your petitioners now hâve pending 
against said défendants a suit in the New Jersey chancery to enforce the de- 
fendants' compliance with said agreement and contract of license, which suit 
lias been pending for over six months last past, ls still pending, and is set for 
trial or hearing on the 12th day of December, 1898, next, at Trenton, in said 
state. (4) And your petitioners further aver that not a single one of said 
machines or any part thereof built for and delivered by your petitioners to 
eaid défendants, under said contract of license, or any like machines built 
thereafter by the défendants under said contract of license, contain any niech- 
anism similar in whole or in part to the mechanism shown, described, and 
claimed In the plaintiffs' letters patent No. 510,934, on which this suit is 
founded, nor do said machines or any of them infringe any of plaintiffs' rights, 
under said letters patent or otherwise. (5) And your petitioners further aver 
that in and by said written agreement or license dated February 10, 1S96, be- 
tween your petitioners and the said défendants, it was expressly agreed, for 
the protection of both parties hereto, that in case any person or persons there- 
after set up any daim, by suit or otherwise, that said machines to be 
built thereafter under said license, and which were licensed thereby, 
conflicted with or infringed any such rights, seeured by patent or other- 
wise, that the same should be answered and defended at the joint expense 
of your petitioners and the said défendants; and your petitioners stood ready 
to défend against this bill of complaint in this cause and at their own proper 
expense, as provided and set forth in said contract of license. (6) And your 
petitioners further aver that they and the said défendants hâve a full and 
perfect défense to the bill of complaint in this cause, and that they hâve rea- 
son to fear and believe that the défendants intend to make default herein, 
or neglect to make défense, or by reason of negljgently making less than the 
whole défense, and to plead such recovery against them in défense of your 
;petitioners' elaim against said défendants for tbe aforesaid unpaid balance of 
purchase money under said contract of license. (7) Your petitioners therefore 
pray leave to lntervene in this suit, as parties défendant, and to appear and 
make défense, by way of answer or otherwise, both on behalf of themselves, 
for the causes aforesaid, and on behalf of the said défendants as their 
llcensees under, the several letters patent aforesaid." 

Leave to intervene was granted by the circuit court, and there- 
after the présent plaintiffs defended the suit, which was so pro- 
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ceeded in before the circuit court and the circuit court of appeals 
thât a decree was finally entered in favor of the complainants, thus 
establishing the fact that the machines referred to in the foregoing 
contract infringed the patents belonging to the Messrs. Powell. 
The suit now in hand l's brought to recover half the costs and ex- 
penses incurred in that litigation, and there is no dispute concern- 
ing the correctness of the plaintiffs' bill, nor of the reasonableness 
of the charge therein made. The right to recover is denied solely 
upon the grounds set forth in the following affidavit of défense: 

"WHson H. Brown, belng duly sworn, says: I am the treasurer of the 
Leicester and Continental Mills Company, défendant above, and the said 
corporation has a just, true, and complète défense to the whole of the 
plaintiffs' claim, as set forth in the statement of claim flled in the said case, 
of the following nature: On behalf of the défendant, I deny that it is in- 
debted to the plaintiffs in any sum whatever arising ont of the cause of 
action therein set forth. It is true that on or about February 10, 1896. the 
parties plaintiff and défendant herein did enter Into the contract or agree- 
ment therein mentioned, copy of which is attached to the statement of claim, 
and which contains the clause flfth, quoted in the statement of ilairn, as 
follows: 'Pif th. It is further agreed betweén the parties hereto that, in the 
event of a suit or suits being brought by or against ail of the parties hereto, 
under and concerning the said letters patent and Inventions, then and in that 
case the costs and expenses attending such suit or suits on behalf of any or 
ail of the parties hereto shall be borne and pald eq.ually by the respective 
parties; that is, one-half by the parties of the first part and one-half by the 
party of the second part.' Défendant admits that during the ycars 1806 and 
1897 some of the machines mentioned in the agreement were delivered to 
them and some were built by them, but they deny that they were able to 
operate any of the same under the terms of the agreement; that they flis- 
covered shortly after they began to use them that they were not 'practicai 
operative machines, or built in a workmanllke manner,' as required by the 
agreement In addition thereto, during the early part of the year 1898, they 
were notified by John G. Powell and Edward Powell that such machines 
were infringements upon letters patent of the same parties, and that they 
must cease operating the samé and account to them to any use of the same 
already had, as well as damages. A careful investigation of the claims of 
Messrs. Powell was made by the officers of the défendant Company, and it 
was found to be the case by them, and they were so advised by compétent 
authority, that the machines which the plaintiffs had dellvered to them were 
clearly infringements of the patents of the said Messrs. Powell, and that 
their use of the same had been in contravention of the rights of the said 
Messrs. Powell, and so they informed the plaintiffs. As alleged in the state- 
ment of elaim, on or about November 12 the said John G. Powell and Ed- 
ward Powell flled a bill in equity against this présent défendant, to No. 20 
of October session, 1898, In the circuit court of the United States in and for 
the Eastern district of Pennsylvania, alleging their ownership of the letters 
patent above referred to, and that the machines which were in the défend- 
ants possession were in infringement of their rights, and praying for an 
lnjunction and damages. Défendant dénies, as alleged in the statement of 
claim, that the plaintiffs in this présent suit, 'on being notified by the de- 
fendant of the Institution of said suit in equity, obtained leave to intervene, 
and did Intervene, therein, and défend the same,' but they allège, on the 
contrary, that the record of the said suit in the circuit court of the United 
States shows that upon November 30, 1898, the présent plaintiffs filed a péti- 
tion for leave to intervene, and without any consultation whatever with the 
défendant corporation, or its officers, a copy of which pétition is hereto at- 
tached and made part hereof, marked Exhibit 'A', and that upon the sarne 
day they inclosed a copy of the same in a letter to counsel for défendant 
corporation, a copy of which is also hereto attached marked Exhibit 'B.' It 
will be observed, by reading such pétition, that the présent plaintiffs therein 
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averred the flling of the said bill against the défendant corporation, and 
allège, In paragraph two of the pétition, that they are the owners of certain 
letters patent, which are the ones specified in the said agreement betweeu 
the parties hereto, of Pebruary 10, 1S96, and they set up such agreement and 
the delivery of the machines to the défendant corporation; a ver the pay- 
ment of part of the considération and the litigation concerning the balance 
of it; in paragraph four deny that any of such machines contain any 
mechanism which in any way infringes upon the mechanism of the saie 
Messrs. Powell, and In paragraph flve they aver: 'And your petitioners 
further aver that, in and by said written agreement or license dated Febru- 
ary 10, 1896, between your petitioners and the said défendants, it was ex- 
pressly agreed, for the protection of both parties hereto, that In case any 
person or persons thereafter set up any claim, by suit or otherwise, that 
said machines to be built thereafter under said license, and which were 
licensed thereby, conflicted with or infringed any such rights, secured by 
patent or otherwise, that the same should be answered and defended at the 
Joint expense of your petitioners and the said défendants; and your peti- 
tioners stand ready to défend against the bill of coinplaint in this cause, 
and at their own proper expense, as provided and set forth in said contrael 
of license. (6) And your petitioners further aver that they and the said de- 
fendants hâve a full and perfect défense to the bill of coinplaint in this 
cause, and that they hâve reason to fear and believe that the défendants 
Intend to make defanlt herein, or neglect to make suffleient and perfect 
défense herein; whereby judgment or decree may go against them by reason 
of such neglect to make défense, or by reason of negligently making lésa 
than the whole défense, and to plead such recovery against them in défense 
of your petitioners' claim against such défendants for the aforesaid unpaid 
balance of purchase money under said contract of license. (7) Your peti- 
tioners therefore pray leave to intervene in this suit, as parties défendant, 
and to appear and make défense by way of answer or otherwise both on 
behalf of themselves for the causes aforesaid and on behalf of the said de- 
fendants as their licensees under the several letters patent aforesaid.' Not 
having been aware of the fact that the plaintiffs had so intervened in the 
said cause of their own volltion, on December 2nd the défendant notifled the 
plaintiffs of the beginuing of the said action of the Messrs. Powell, and 
offered them permission to intervene if they desired. It is further averred, 
on behalf of défendant, that it had no connection with the employment ot 
counsel for the plaintiffs in this suit, but, previous to the flling of such péti- 
tion for the intervention by the plaintiffs, did employ and retain Joseph Da 
F. Junkin, Esq., and John G. Johnson, Esq., members of the bar of this city, 
in good standing, to appear and represent it in the matter, and the appear- 
ance of such counsel was duly filed of record when this pétition for inter- 
vention was filed by the plaintiffs. The défendant company in no way 
agreed to be responsible for the plaintiffs' costs, or to pay any of the costs 
of such intervention, and it ls advised, and so avers, that such costs and 
expenses as are claimed by the plaintiffs hère were not within the contem- 
plation of clause flve of the agreement heretofore quoted, and upon which 
the plaintiffs relied. The suit by the Messrs. Powell was brought against 
the présent défendant, and it employed compétent counsel to represent it 
whose appearance had been entered of record. Suit had not been broughl 
against the présent plaintiffs; they, of their own volition, intervened in tiie 
said cause, alleging, as a reason therefor, tbat they did so for their own pro- 
tection as to some certain other cause, alleging, as quoted above, that they 
stood ready 'to défend against the bill of complaint in this cause and at 
their own proper expense.' The défendant is advised and avers thàt under 
such circumstances it is not liable for ail or any of the costs and expensea 
incurred and alleged to hâve been paid by the plaintiffs, as set forth in their 
statement of claim. The pétition for intervention was duly granted by the 
jourt, and on the return day thereof, December 5, 1898, the plaintiffs in the 
présent cause were granted permission to intervene, without any answer 
being filed or opposition being made by any of the parties to the said suit, 
This cause was so proceeded with by the parties plaintiff and the said inter- 
113 F.— 54. 
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veiilng défendant that It was fully heard and the bill ot the plaintiffs has 
been fully sustained, and the court bas flnally found that their patents were 
valid, and that the machines sold by the plaintiffs herein to the défendant 
were infringements upon the patents of Messrs. Powell. The défendant is 
advlsed and avers that, under suoh clrcumstances, the entire considération 
for the agreement of tenth of Pebruary, 1896, between the parties hereto, 
has falled, and that it cannot be held legally liable for any costs incurred by 
the plaintiffs herein in défense of its patents." 

The défense that the machines were not operative machines, or 
built in a workmanlike manner, is manifestly insumcient. Another 
suit is pending between the parties with référence to thèse ma- 
chines, in which this défense is set Up and can be fully considered ; 
but, in any event, even if the défense were relevant hère, the aver- 
ment is too vague and indefinite to prevent judgment. 

The remainder of the affidavit of défense is concerned with the 
suit brought by the Messrs. Powell, but I do not think it contains 
any answer to the fifth paragraph of the agreement, upon which 
the suit pending is brought, unless a sufficient answer is to be 
found in the averment that, when the présent plaintiffs presented 
their pétition to intervene, they stated to the court that they stood 
"ready to défend against the bill of complaint in this cause, and at 
their proper expense, as provided and set forth in said contract of 
license." The défendant therefore argues that, by reason of this 
statement in the pétition to intervene, it in no way agreed to be 
responsible for the plaintiffs' costs in the bill in equity, or to pay 
any of the costs of such intervention, and that such costs and ex- 
penses as are now claimed by the plaintiffs are not within the con- 
templation of clause 5 bf the foregoing agreement. I am unable 
to agrée that this défense is well founded. It may perhaps be true 
that if, when the présent plaintiffs intervened in the suit in equity 
they had expressly agreed to be bound for the whole of the costs 
and expenses of that litigation, they might be compelled to make 
good their proposition ; but it is, I thihk, manifest that they offered 
to intervene under the contract, and not in opposition to its terms. 
There is no doubt that they wished to be in a position to control 
the défense. The reasons for thus wishing are stated in the péti- 
tion to intervene, and were sufficient to induce the court to grant 
the request; but instead of offering unqualifiedly to carry on the 
suit at their own expense, they immediately and expressly modified 
the phrase by adding, "as provided and set forth in said contract of 
license." This can only refer to paragraph 5, and shows that the 
plaintiffs had no intention to bear the pecuniary burden alone, al- 
though they were ready, and indeed desirous, to assume the whole 
responsibility of conducting the défense. 

Neither is there any équitable reason perceptible that should move 
the court to relieve the défendant from keeping its contract. The 
suit brought by the Messrs. Powell falls expressly within the lan- 
guage of paragraph 5. It is "a suit * * * brought * * * 
against (one) of the parties hereto * * * concerning the said 
letters patent and inventions ;" and under such circUmstances the 
agreement plainly déclares that "the costs and expenses attending 
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such suit or suits * * * shall be borne and paid equally by 
the respective parties." It is manifest, I think, upon the face of 
the contract, that the présent parties plaintif? and défendant were 
about to engage in a common enterprise, to which the patented 
inventions were believed to be important; and therefore, since both 
parties had a similar interest in the success of the enterprise, they 
provided that the validity of the inventions should be defended at 
their joint expense. It seems clear to me therefore that the présent 
suit is well founded, and that the affidavit of défense fails to set forth 
a sufficient reason to prevent the entry of judgment. 
The rule is made absolute. 



UNITED STATES v. PRICE et aL 
(District Court, S. D. Florlda. December 21, 1901.) 

1. Best and Secondary Evidence— Res Judicata. 

Where the évidence shows beyond question that the records of a case 
hâve been destroyed by no fault of the défendant, oral testimony may 
be admitted upon the plea of res judicata. 

2. SAME— SOFFICIENCY. 

The same testimony that would justify the re-establishment of a lost 
record should be accepted to support such plea. 

Suit at Law upon Mail Contractor's Bond. 

J. N. Stripling, U. S. Dist. Atty. 
John W. Price, in pro. per. 

LOCKE, District Judge. This suit was brought July i, 1897, 
against the principal and sureties upon a mail contractor's bond exe- 
cuted June 25, 1867, in which the performance of the contract was to 
hâve been complétée! in 1871. Both sureties are now dead. The de- 
fendant pleads that the cause is res judicata, for that in the year 1873 
it was finally adjudicated by this court at Jacksonville, Fia. ; that suit 
was brought against the principal and sureties upon this bond, and 
judgment then and thëre rendered for the défendants. 

It has been proven beyond any question of doubt that in May, 
1891, the court house in Jacksonville, together with ail of the rec- 
ords of the clerk's and district attorney's offices, was burned, and ail 
the records and documents therein filed destroyed. The défend- 
ant has introduced oral testimony of the trial and détermination of 
this case, the finding of the verdict, and entry of the judgment in 
his favor. If such testimony is admissible, the court must neces- 
sarily sustain the plea of res judicata. 

The gênerai rule, prohibiting the introduction of oral testimony m 
matters where record évidence should be produced, is well estab- 
lished, but to this there are numerous exceptions. Minor v. Tillotson, 
7 Pet. 99, 8 L. Ed. 621 ; Tayloe v. Riggs, 1 Pet. 591, 7 L,. Ed. 275 ; 
Greenl. Év. § 509, and numerous cases there cited; Dunbar v. U. 
S., 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390. In this case the 
absence of record évidence is satisfactorily accounted for, as it is 
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proven beyond a possibility of a doubt that if there ever were orig- 
inals of such a verdict and judgment they were destroyed and lost 
without any fault of the défendant. 

The regular way to proceed in such an action would be to restore 
the lost record by a formai proceeding for that purpose. Can the 
efïect of that lost record be reached in any other way? In the case 
of Hogan v. Kurtz, 94 U. S. 773, 24 L. Ed. 317, objection was made 
by the plaintifï that the introduction of paroi évidence was permitted 
to establish a record of naturalization, and upon appeal the suprême 
court held that the assignment of error must be overruled, saying 
that proceedings of that kind were required to be recorded; but 
the records in that district had been destroyed many years ago, and 
whether or not the party was naturalized was properly left to the 
jury upon the paroi évidence. 

In this case a jury has been waived, and the findings of fact devolve 
upon the court. The paroi évidence is positive in regard to the 
former trial, the term of the court, the circumstances and facts at- 
tending it, the évidence presented by the défendant of the perform- 
ance of the contract entered into, the instructions to the jury upon 
which they found for the défendant, and the entry of the judgment in 
his fayor. More than 25 years hâve elapsed, and both of the sureties 
upon the bond, and ail of the witnesses by whom the performance 
of the contract could be proven, are dead. I consider it may well 
be said that, in view of the great lapse of time that the rights of the 
government hâve been permitted to rest without being enforced, the 
presumption is that there had been some détermination of the mat- 
ter, as testified to by the défendant. Had the same évidence that has 
been given in this case been given upon an application to re-estab- 
lish the lost record of the judgment, it would hâve been the duty 
of the court to order such re-establishment. Would the law require 
that proceedings be instituted for the establishment of the record, 
where the same resuit could be reached by the very évidence now 
oflfered to establish the truth of that for which the record is only 
required? I do not consider that the prohibition against the intro- 
duction of secondary évidence demands it. It is therefore found that 
the oral testimony that has been offered by the défendant of the ad- 
judication of the question now before the court, and the finding in 
his favor, is admissible, and sustains the plea. 

This justifies a finding in favor of the défendant, and it is so or- 
dered. 



UNITED STATES v. POST. 

(District Court, S. D. Florida. March 5, 1902.) 

Use of Mails to Defhaud— Indictment. 

An indictment under section 5480, Kev. St, as amended by Act March 
2, 1889, which allèges that the défendant had devlsed a scheme to de- 
fraud by prétend ing and advertising that she could cure diseases and 
poverty by mental science, and further allèges that she was intending 
to Induce persons to send her money for treatment, but fraudulently in- 
tending to get possession of such money, and fraudulently convert it to 
her own use, without rendering to the person sending the same any 
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service or thing of value, ls tnsufficlent to charge a crime, tinless the 
power to perform what she pretended she could ls denled, and that she 
did not believe that she could, or that she dld not Intend to render aucb 
service. 

"8, Same. 

AU crltninal pleadlngs require direct, positive, and affirmative alléga- 
tions of every point necessary to be proven. 

'S. Same— Fraudulent Intent. 

In this case the dishonest and fraudulent intentions of the défendant 
would be the question to be passed upon by the Jury, and lt should be 
clearly charged and stated. 

Upon Demurrer and Motion to Quasb the Indictment. 

J. N. Stripling, U. S. Dist. Atty. 

Bisbee & Bedell, O. T. Greene, and T. A. Ledwich, for défendant. 

LOCKE, District Judge. Tbe indictment presented for examina- 
tion, after strikir.g out surplus words and allégations, allèges, in sub- 
stance : That one Helen Wilmans Post had devised a scheme to de- 
fraud. This scheme was this : She pretended she could cure ail 
diseases and poverty by mental science, and as a part of the scheme 
she advertised and represented in certain pamphlets and circulars that 
she possessed the power by that method to efïect cures of disease ; 
weakness, and poverty, and would treat persons in their absence, and 
in such advertisements requested people to open correspondence with 
her for the purpose of receiving treatment, intending to induce persons 
to send her money for treatment, but fraudulently intending to get 
possession of such money, and fraudulently convert it to her own use, 
without rendering to the person sending the same any service or thing 
of value therefor; which scheme was to be effected by opening cor- 
respondence with divers persons by means of the post office establish- 
ment of the United States ; and that she, on the I7th day of July, 1901, 
having devised said scheme to defraud, in and for executing the said 
scheme by means of the post office department, did unlawfully receive 
from the post office a certain letter, which had been conveyed by mail. 

Following the views of the suprême court in the case of Stokes v. 
U. S., 157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667, it may be safely 
concluded that an indictment drawn under section 5480 of the Revised 
Statutes of the United States, as amended by Act March 2, 1889, must 
allège and charge three particular things : (1) That the défendant 
must hâve devised a scheme or artifice to defraud; (2) that he must 
hâve intended to efïect this scheme by opening, or intending to open, 
correspondence with other people through the post office establishment 
of the United States, or by inducing other persons to open correspond- 
ence or communication with him by that means; and (3) in carrying 
out such scheme such person must hâve deposited a letter, packet, 
writing, circular, or advertisement in some post office of the United 
States, to be sent or delivered by said post office establishment, or 
hâve taken or received such therefrom^ 

The language of the indictment upon the second and third points is 
sufficiently clear, distinct, and positive to support the charge that any 
scheme devised was intended to be effected by opening correspondence 
through the post office establishment of the United States, and that a 
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letter was received and taken from the mails in furtherance of said 
scheme; but when we corne to examine the allégations of the indict- 
ment as to the first and most important requirement, "that the person 
charged must hâve devised a scheme and artifice to defraud," a more 
difficult question présents itself. Not only must the indictment allège 
that the person had devised a scheme and artifice to defraud, but it 
must set out clearly and distinctly what that artifice was, wherein the 
fraud consisted, and the facts and circumstances by winch it was to be 
accomplished. U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 
516. 

The indictment in the présent instance has alleged at great length 
the power which the défendant pretended to possess, and that she had 
advertised and represented what she claimed she could do. But no- 
where in the indictment is alleged or declared her inability to do and 
perforfn ail that she is alleged to hâve pretended, nor does it in any 
way négative the pretense which she is alleged to hâve made, or her 
belief or knowledge as to having that power. The only allégation de- 
claring the scheme to be fraudulent is where the indictment allèges 
"the said Helen Wilmans Post, in the advertisements aforesaid, re- 
quested and solicited people to open correspondence and communica- 
tion with her for the purpose of procuring and receiving her treatment 
by the process and method aforesaid, intending thereby ta induce per- 
sons to open communication and correspondence with her, and send 
money to her in the name of Helén Wilmans, for the purpose of re- 
ceiving the treatment by the means aforesaid, but fraudulently intend- 
ing to get possession of such money as should be sent to her, and to 
fraudulently convert the same to her own use, without rendering to the 
person so sending the same any service or thing of value therefor." 

The well-established principle of criminal pleading, which requires 
direct, positive, and affirmative allégations of every point necessary to 
be proven, is too well established to require extended considération. 
Nothing in a criminal case can be charged by implication, intendment, 
or récital, but every fact necessary to constitute the crime must be 
directly and afïirmatively alleged. In this case, as in ail offenses of 
this character, the intention of the défendant is the very gist and sub- 
stance of the fraud which must necessarily be embodied in the scheme 
or artifice as a foundation for the violation of the law. Without such 
fraudulent intention, itwould be impossible to devise a scheme to de- 
fraud. The very term necessarily implies a fraudulent intention from 
the very inception of the scheme, and no indictment that does not 
négative the good faith and honest belief of the défendant can be suf- 
ficient. No matter how fraudulent or criminal any act or séries of acts 
may appear by implication, or how répugnant to enlightened intelli- 
gence and morality it may appear by a gênerai statement of a case, 
no person should be put upon trial upon issues not clearly alleged. In 
this case the dishonest and fraudulent intentions of the défendant 
would be the question to be gassed upon by the jury, and should be 
clearly stated, Durland v. U. S., 161 U. S. 306, 16 Sup. Ct. 508, 40 
L. Ed. 709. 

The only direct and positive assertion of defendant's acts, made in 
the indictment in this connection, is that she requested and solicited 
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people to open correspondance. There is no direct assertion of her 
intention, further than, by implication, that she was "fraudulently in- 
t.ending to get possession of such money and convert the same to her 
own use, without rendering to the person sending the same any serv- 
ice or thing of value therefor." The use of the word "fraudulently" 
is not alone a sufïicient allégation of a fraudulent intent. The circum- 
stances and declared intention must show the act to be such. 

There was no pretense in the alleged advertisementorcorrespondence 
that the money received was not to be converted to the use of the de- 
fendant ; therefore such conversion would not of itself be fraudulent. It 
was to be sent for that purpose, and other conditions must détermine 
the integrity of such act. It was in the contemplation of the solicita- 
tion, as set forth in the scheme, that the money should be sent to the 
défendant for subséquent treatment to be given by her; therefore the 
conversion to her use without giving the treatment, or, in the lan- 
guage of the allégations of the indictment, "rendering any service or 
thing of value therefor," would not necessarily be a fraudulent prac- 
tice, as it is not alleged that défendant did not intend to render any 
such treatment as she is alleged to hâve pretended she would at any 
time. Durland v. U. S., supra. The limitation of value, as alleged in 
the indictment, in which nothing of any value was to be given, attaches 
to the service rendered as well as to the thing, and déclares no meas- 
ure by which the absence of value is to be determined. The défendant 
could not be found guilty if a service which had been promised, and 
which the jury might consider of no value, was rendered, unless it 
should be found that the défendant also knew and believed it to be of 
no value. Yet there is no allégation that no service was to be ren- 
dered, or that any service which might be rendered was not believed 
by her to be of value. 

In view of thèse well-established principles, the allégations of the 
indictment are deemed insufficient to affirmatively déclare an intention 
to defraud, and it is therefore considered that it does not sufficiently 
either négative the honesty of the pretenses of the défendant, or the 
intention to perform what was promised, and the motion to quash 
must be granted, and the demurrer sustained. 



WHITB v. TJNITED STATES. 

(Circuit Court, S. D. New York. March 12, 1902.) 

No. 2,983. 

OUBTOMS DUTIES — CETLTNGS PaîNTBD ON WOOD. 

Ceilings, painted on wood taken from a palace In Italy, should be 
classlfied under Acts 1807, par. 454, as paintings in oil, and not under 
paragraph 208, as manufactures of wood not specially provided for. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

William B. Coughtry, for the importer. 
Henry C. Platt, Asst. U. S. Atty. 
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COXE, District Judge (orally). The importations in question con- 
sist of three ceilings, painted on wood, taken from the Barberini 
Palace of Florence, Italy. They were assessed by the collector under 
paragraph 208 of the act of 1897 as "manufactures of wood, not spe- 
cially provided for." The importer insists that they should hâve been 
classified under paragraph 454 as "paintings in oil." The évidence 
now before the court is practically undisputed that the ceilings in ques- 
tion are oil paintings on wood. The value of the wood as compared 
with the painting is infinitésimal. Within numerous prior décisions 
of this court it must be held that the importations are paintings. 

The décision of the board of appraisers is reversed and the collector 
is advised to make a refund upon the importations in question of 15 
per cent. 



VEIL et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 11, 1902.) 

No. 3,036. 

Customs Duties— Woolen Bands. 

Woolen bands intended for the use of veterltiary surgeons, to be ap- 
plied to lame legs, are properly assessed under Act 1897, par. 366, as 
manufactures of wool, and not under paragraph 447, which provides for 
"harness, saddles and saddlery." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for the importers. 
W. Usher Parsons, Asst. U. S. Atty. 

COXE, District Judge (orally). It is not disputed that the article 
in question is a woolen band. It was assessed by the collector under 
paragraph 366 of the act of 1897 as a manufacture of wool. The im- 
porter insists that it is better described by paragraph 447 of the same 
act, which provides for "harness, saddles and saddlery, or parts of 
either, in sets or in parts." I do not think it can be contended that 
"saddlery" is limited to articles of leather, because it appears that there 
is a saddle cloth and I suppose the court may take judicial notice that 
the surcingle is made of canvas. On the other hand I think the word 
"saddlery" should not be expanded to apply to thèse articles in suit, 
which belong more properly to the veterinary department. Saddlery, 
whatever else it may or may not mean, ought to be applied to the 
trappings of a well horse, a "going" horse, and not a sick one. This 
band is intended for the use of the veterinary surgeon to be applied 
to a lame leg, as a plaster might be applied to a bruise. Its use is 
analogous to a contrivance made to hold up a horse that has broken 
his leg. I do not think that it can be included within the word 
"saddlery." 

As the importer has not succeeded in showing that the article in 
question can be properly classified under the term "saddlery" or parts 
thereof it follows that the décision of the board of appraisers must be 
affirmed. 
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HILLS BEOS. CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. March IL 1902.) 

No. 3,068. 

C08TOMS DUTIES— LBMON PKEL. 

Where lemons eut in two and thrown lnto caska of brine are Im- 
ported, and when the merchandise reaches tliis country the pulp bas 
left half of the lemon, and the fruit has been destroyed, lt ls properly 
classified under Act 1897, par. 267, as lemon peel, preserved, and not 
under paragraph 559 of the free llst of the same act, as fruits in brine. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Albert Comstock, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). It seems to be conceded that the 
importations hère consist of lemons eut in two and thrown into casks 
of brine, and that when the merchandise reaches this country a certain 
portion of the pulp of the lemon has come out or, as the only witness 
on the subject expressed it, "sloughed away"; in other words, the 
pulp has left the half of the lemon where it was in the port of export. 
I think the question must be determined having référence to the char- 
acter of the merchandise when it enters this country. The collector 
can only concern himself with the merchandise that reaches this port. 
The question is what is the importer seeking to introduce into the 
United States? It seems to me very clear that he has not imported a 
lemon or two halves of a lemon, because the fruit, the fruity part, has 
been destroyed during the voyage, and what actually enters hère is the 
peel, or perhaps more properly the rind, of the lemon. That which 
makes the lemon a fruit is gone and nothing is left to be utilized but 
the lemon peel. 

The collector classified this merchandise under paragraph 267 of 
the tariff act of 1897, as "lemon peel, preserved"; but the importer 
insists that it is better described by paragraph 559 of the free list of 
the same act as "fruits in brine." My impression is very strong that 
the collector's paragraph is a much clearer and more definite descrip- 
tion. I do not see how it can be said that the rind of a lemon, the peel 
of a lemon, is a fruit. It is not a fruit ; it is a lemon peel, preserved. 
It is clear that it was the intention of congress in paragraph 559 of this 
act to admit free of duty fruits as fruits, and not the mère peel or rind. 

It follows that the décision of the board of appraisers should be 
afErmed. 
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DE RONDE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. Marcta 13, 1902.) 

No. 2,938. 

Customs Duties— Classification— Préparation of Tallow. 

A préparation of tallow used, not as an assistant or a mordant, but 
slmply for softening cotton cloth, is classiflable under Act 1897, § 6, as 
an "article manufactured, in whole or in part, not provided for in thia 
act," and not under paragraph 32, as an "alizarin assistant, not specially 
provided for in this act" 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Howard T. Walden, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

COXE, District Judge (orally). The collector classified the im- 
portation in question under paragraph 32 of the act of 1897, as an 
"alizarin assistant, not specially provided for in this act." The import- 
ers insist that it should be classified under section 6 of the same act 
as an "article manufactured, in whole or in part, not provided for in 
this act." The return of the appraiser was the only évidence present- 
ed before the board, and upon that return the board were entirely 
justified in finding that the collector's classification was correct. 
Since then, however, évidence has been taken in this court, which is 
wholly undisputed, and which establishes beyond doubt the fact that 
the collector's classification is erroneous. Upon the présent testi- 
mony there can be no pretense that the importation is an alizarin as- 
sistant. It is a préparation of tallow, used not as an assistant or as 
a mordant, but simply for softening cotton cloth. 

The décision of the board of appraisers is reversed. 



BTJRR v. SMITH. 

(Circuit Court, D. Indiana. February 18, 1902.) 

No. 10,039. 

1. IjtKS .TuDICATA— APPOINTAIENT AND POWERS OF RECEIVER. 

Where, In a suit by çreditors against an insolvent corporation and 
lts stockholders, a judgment is reiidered against a stockholder who is 
, a party and has been duly served with process, and a recel ver is ap- 
pointed with power to bring an action in his own name on such judg- 
ment in the courts of any other jurisdiction, as authorized by a statute 
of the state, the right of the receiver to sue on such judgment, as 
against the judgment défendant, is res judicata. 
8. Corporations— Statutory Liability of Stockholders — Enfohcement Ex- 
traterritorially. 

Upon the principle of comlty a fédéral court will recognize the right 
of a receiver appointed by a court of another state or jurisdiction, for 
the purpose of enforcing the liability of a stockholder for the benefit 
of the çreditors of an insolvent corporation, to malntain an action there- 
in in his own name against such stockholder to effectuate the purpose 
of bis appointaient, where such appointment was made and authority 
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to sue given pursuant to the statute which ereated the liability, and 
by a court of compétent jurisdiction, and where such action will not 
violate the local policy or interfère with the rights of résident creditors. 

At Law. On demurrer to complaint. 

P. H. Rue and Herod & Herod, for plaintiff. 
Miller, Elam & Fesler, for défendant. 

BAKER, District Judge. The amended complaint, in a single 
paragraph, is an action on a judgment rendered by the court of com- 
mon pleas of Warren county, Ohio. The complaint allèges that said 
court of common pleas was and is a court of gênerai jurisdiction, duly 
ereated by the constitution and lavvs of Ohio ; that on March 2, 1897, 
John, George L., and Thomas S. Harrison, partners as Harrison Bros. 
& Co., as creditors of the Eagle Paper Company, a corporation incor- 
porated and organized under the laws of Ohio, for the use and benefit 
of themselves and ail the other creditors thereof, brought an action 
in said court against the Eagle Paper Company and numerous other 
défendants, including the défendant herein, Sullivan N. Smith, which 
said défendants were alleged to be stockholders of said corporation, 
and ail the stockholders thereof, and which said action was thus 
brought to enforce the payment by said défendants of their liability 
as such stockholders under the constitution and statute laws of said 
state for the debts of said corporation, and that the said statute laws 
of said state then required that such action should be brought by 
one or more creditors of the corporation for the use and benefit of 
ail, and against ail those liable as stockholders; that said plaintiffs 
afterwards caused lawful process to be issued in said action, and to 
be duly served on him, the said Sullivan N. Smith, on March 7, 1901, 
and that such proceedings were thereafter had in said action that on 
November 11, 1901, the said plaintiffs, for the use and benefit of them- 
selves and ail other creditors of said corporation, recovered judg- 
ment in said action against the défendant, Sullivan N. Smith, upon 
his liability as such stockholder, which judgment was then duly ren- 
dered and given by said court against said défendant for the sum of 
$10,000; that it is now and was on said last-named day provided 
and enacted by the statute laws of said state of Ohio that said court 
may, in an action therein of the kind in which such judgment was 
rendered against the défendant herein as aforesaid, appoint a receiver 
to collect and enforce the judgment rendered therein, and may also 
authorize and direct such receiver to prosecute in his own name as 
receiver and in other jurisdictions such actions as might be neces- 
sary to collect such judgments; that on November 11, 1901, the 
plaintiff herein was, by an order duly made by said court in said ac- 
tion, appointed receiver therein, and was by said order of appoint- 
ment directed by said court, upon his qualification as such receiver, 
to proceed without delay to demand and collect said judgment so 
rendered against the défendant herein, and was thereby expressly au- 
thorized and empowered, among other things, to commence and 
prosecute in his own name as such receiver, in any court of any state 
or of the United States, any and ail actions, suits, or proceedings 
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which, in his judgment, might be necessary and proper to that end, 
and to report to said court his proceedings under said order without 
delay, and that he was thereafter and now is duly qualified as such 
receiver under said order of appqintment; and that no part of said 
judgment has been paid, and therè is now due thereon from the said 
défendant, Sullivan N. Smith, to the plaintiff herein the sum of 
$10,000, with interest thereon from November n, 1901. 
The constitution of the state of Ohio (article 13, § 3) provides: 

"Dues from corporations shall be secured by such individual liability of 
the stockholdèrs and other means as may be prescribed by law; but in ail 
cases each stockholder shall be liable over and aboTe the stock by him or 
her owned, and any amount unpaid thereon, to a f urther sum at least equal 
in amount to such stock." 

The statute of Ohio (Rev. St. 1890, §§ 3258, 3259), in force when 
the corporation was organized, enacts: 

"The stockholdèrs of a corporation which may be hereafter formed, and 
such stockholdèrs as are nôw liable under former statutes, shall be deemed 
and held liable in addition to their stock in an amount equal to the stock 
by them subscribed or otherwise acquired, to the creditors of the corpora- 
tion to sècure the payment of the debts and liabilities of the corporation." 

The statute in force at the time the action was brought in the 
Ohio court authorized a suit to be brought by one or more creditors 
to enforce such liability generally against ail stockholdèrs for the 
benefit of ail creditors of the corporation, in which action the court 
is required to détermine the indebtedness of the corporation and the 
amount payable by each stockholder. The statute in force at the 
time the défendant was served with process therein provided that, 
whenever a creditor sought to charge the stockholdèrs on account of 
any liability created by law, he should file his complaint for that pur- 
pose in any common pleas court which possessed jurisdiction to en- 
force such liability; that the court should proceed as in other cases 
to cause 'an account to be taken of the property and obligations of 
such corporation, and might appoint one or more receivers; that if, 
on the taking of such account, it appeared that such corporation was 
insolvent and had not sufficient property or effects to satisfy its cred- 
itors, the court might proceed to ascertain the liabilities of the stock- 
holdèrs and; enforce the same by its judgment; in ail cases in which 
the stockholdèrs were made parties to an action in which a judgment 
was rendered, if the property of the corporation was found insuffi- 
cient' to discharge its debts, the court should give notice to non- 
resident stockholdèrs, as provided in sections 5048-5052, Rev. St. 
1890, and should first proceed to compel each stockholder to pay 
the amount remaining unpaid on the shares of stock held by him. The 
statute (section 3260) further enacts : If the debts of the corporation 
remain umsatisfied, the court shall proceed to ascertain the respective 
liabilities of the directors or other officers, and of the stockholdèrs, 
and to adjudge the amount payable by each, and enforce the judg- 
ment as in other cases. The court may authorize and direct the re- 
ceiver to prosecute such actions in his own name as receiver as may 
be necessary in other jurisdictions, to collect the amount due from 
any officer or stockholder. 
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The défendant has demurred to the complaint on the ground that 
the same does not state facts sufficient to constitute a cause of action. 
The défendant, in support of his demurrer, earnestly contends that the 
plaintiff, as a receiver by appointment of an Ohio court, cannot main- 
tain an action upon the judgment rendered in the creditors' suit 
against him, citing and relying on the authority of the case of Booth 
v. Clark, 17 How. 322, 15 L. Ed. 164, and other cases in the state 
and fédéral courts following that décision. 

The défendant was a stockholder in a corporation created under 
the constitution and laws of the state of Ohio. The constitution 
and statute laws of that state provided that each stockholder in such 
corporation should be liable to its creditors in an amount equal to 
the stock held by him. The liability of the stockholder is contractual. 
By the contract of subscription the stockholder impliedly agreed to 
pay the superadded liability if the assets of the corporation vvere in- 
sufficient to pay its debts. As a member of the corporation he also 
impliedly agreed to submit himself to the laws of the state creating 
the corporation. The laws of Ohio expressly provided that, in case 
the corporate assets proved insufficient to pay the corporate debts., 
the court should hâve the power to adjudge the amount payable by 
each stockholder on account of his liability as such stockholder. The 
statute also provided that in an action against a stockholder to en- 
force such liability the court should hâve authority to appoint a re- 
ceiver, who should be empowered, in his own name, to maintain ac- 
tions in other jurisdi étions to collect the amount so found due and 
payable. The défendant was a party duly served with process in the 
action in the Ohio court in which the judgment in suit was rendered 
against him, and in which action the présent plaintiff was appointed 
receiver, and as such receiver he was by the statute, and by the order 
of the court, empowered and directed, in his own name, to collect 
the judgment herein sued for. If the défendant conceived that that 
court had no rightful power to authorize the receiver then appointed 
to maintain a suit in another jurisdiction on the judgment then ren- 
dered against him, he ought then to hâve contested that question. 
In a court of compétent jurisdiction it was adjudged that the receiver 
should hâve the right to maintain an action in his own name on the 
judgment in any other state or fédéral court. On what principle can 
the défendant now contest a question which, so far as he is concerned, 
is res adjudicata? Why is the decree of the Ohio court adjudging 
the plaintifï's right as receiver to maintain, in his own name, in an- 
other jurisdiction, a suit upon the judgment then rendered, less con- 
clusive on the défendant than it is upon any other question in issue 
and adjudged by the court? The state of Ohio had the undoubted 
right to provide for the liability of the stockholders of domestïc cor- 
porations, how the extent of that liability should be determined, and 
by whôm its collection should be enforced. It has provided that this 
liability should be enforced by a receiver in his own name, both within 
and without the state. By his contract of subscription the défendant 
impliedly agreed that his liability might be enforced by an action in 
the name of a receiver duly appointed by a court of common pleas 
of the state of Ohio, when such receiver was clothed by the decree 



862 113 FEDERAL REPORTER. 

of a compétent court with that authority. The court of common 
pleas of Wârren county, Ohio, had jurisdiction of the subject-matter, 
and it açquired jurisdiction of the person of the défendant by service 
of process upon him, and, pursuant to the statute of the state, it ap- 
pointed the plaintifï as receiver, and adjudged that as such receiver 
in his own name he should hâve the right to maintain an action upon 
the judgment hère in suit in any court of compétent jurisdiction 
without the state of Ohio. When a state by its statute créâtes a lia- 
bility unknown to the common law, can it be successfully contended 
that it may not détermine by whom, and in whose name, that liability 
may be enforced? The statute of Ohio invested the receiver, when 
duly appointed, with the right to maintain a suit to enforce the stock- 
holder's liability for the benefit of the creditors of the corporation, 
and on what principle of justice or comity can the courts in a sister 
state refuse to permit the receiver to maintain an action, to enforce 
such liability? Such a receiver is something more than an ordinary 
chancery receiver appointed to take possession of the property and 
collect the debts owing to a corporation or an individual. The prés- 
ent receiver was appointed to enforce for the benefit of creditors lia- 
bilities to which the corporation had no right or title. Formerly the 
primary object of a receiver's appointment was to préserve the fund 
or property so that it might be appropriated as the final decree of 
the court should direct. In récent times, however, both in England 
and in the United States, there has been a strong tendency towards 
enlarging the scope of the receiver's powers. The gênerai rule as to 
the receiver's title is greatly modified in the case of a receiver ap- 
pointed at the suit of judgment creditors. In such cases he is ap- 
pointed, not alone for the purpose of preserving the property, but 
also to reduce property and effects into possession, and to distribute 
the proceeds among the creditors. Hence the receiver is usually 
given authority to maintain suits in his own name to enable him 
efïectively to carry out the purpose of his appointment. Such au- 
thority is unquestionably effective within the jurisdiction of his ap- 
pointment. "The rule in this country is said to be that receivers ap- 
pointed by one jurisdiction are not entitled as of right to récognition 
in other jurisdictions, and that courts of equity cannot acquire extra- 
territorial jurisdiction over property or rights by the appointment of 
receivers. But expressions of this character hâve been considered 
to go too far, and the correct and current doctrine appears to be 
that under the principle of comity the courts of one jurisdiction 
will recognize the authority and permit the exercise of the functions 
of a receiver appointed in another jurisdiction, except in those cases 
where a court of the former jurisdiction finds that its own policy would 
be displaced or the rights of its own titizens invaded or impaired, 
and this seems to be especially true where such receiver is, by the 
terms of his appointment, to gather in the assets wherever found." 
20 Am. & Eng. Enc. Law (ist Ed.) 65, 66. The doctrine thus stated 
is supported by reason and by the great weight of authority in the 
courts of the United States. The nature of the union between the 
states as members of a common government, the intimate and vital 
interests and relations, commercial as well as political, which bind 
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them together, should lead to a greater degree of comity between 
them than would be expected to exist between states wholly foreign 
to each other. This principle of comity between the states of the 
Union is now generally recognized. It is recognized by the courts 
of the state of Ohio. Bank v. McLeod, 38 Ohio St. 174. It is also 
recognized in the courts of this state (Metzner v. Bauer, 98 Ind. 425), 
where the court says that as a matter of comity receivers duly ap- 
pointed and qualified in other states may, to the extent of their au- 
thority, maintain suits in the courts of this state. This doctrine is 
again affirmed in the case of Catlin v. Silver Plate Co., 123 Ind. 477, 
24 N. E. 250, 8 L. R. A. 62, 18 Am. St. Rep. 338, where what is con- 
ceived to be the true doctrine is thus stated: 

"While there are authorities of great weight which seem to hold that a 
receiver appointed in one jurisdiction will not be permitted to maintain a 
suit in a foreign state, the generally prevailing doctrine upon which ail the 
décisions seem to be harmonious is that upon the principles of comity the 
courts of the jurisdiction in which the property or fund is situated will 
recognize the right of the receiver so far as to aid him In reducing it to 
possession, unless to do so would in some way violate the local policy or 
interfère with the rights of résident creditors." 

The présent suit, if it had been brought in a court of this state, 
would hâve been maintainable by the receiver in his own name. Why 
should it not be maintainable in a fédéral court exercising jurisdic- 
tion in the same state ? The requisite diversity of citizenship is shown 
to exist, and the amount in controversy exceeds, exclusive of interest 
and costs, the sum of $2,000. It was a wise policy of the constitu- 
tion to give, in such cases, the plaintiff a choice of tribunals. When- 
ever a citizen of one state may go into the courts of another state, 
no reason is perceived why, if the case is one within the jurisdiction 
of a fédéral court, he may not go into that court. 

But it is contended that the case of Booth v. Clark, 17 How. 322, 
15 L. Ed. 164, settles the doctrine the other way, and that its au- 
thority is binding on this court. No case is binding as an authority 
on any inferior court except in a case presenting a substantially similar 
state of facts. In that case one Camara recovered judgment in the 
suprême court of New York against Ferdinand Clark for $4,688.40, 
upon which a fi. fa. was issued and returned nulla bona. Camara 
then filed a creditors' bill in the chancery court of New York, and 
upon due proceedings had therein Booth was appointed receiver Au- 
gust 3, 1842. Nothing was done by the receiver until 1851, when 
Booth, as receiver, reported that no efïects of Clark had corne to his 
knowledge except a claim upon Mexico, which had been adjudged 
to Clark by the United States commissioners under a treaty with 
Mexico, and that as receiver he was contesting it, and he asked from 
the court authority to proceed for that purpose, which was granted. 
On May 29, 1851, Booth, as receiver, filed his bill in the circuit court 
for the District of Columbia, reciting so much of the proceedings 
in the New York courts as was deemed necessary to support his bill. 
Clark answered the bill, and among other things alleged that, being 
a résident of the state of New Hampshire, he was, on March 22, 1843, 
on his own pétition, adjudged a bankrupt, and that one Palmer was 



864 113 FEDERAL REPORTER. 

duly appointée! his assignée, and that on the death of Palmer one 
Hackett was duly appointed his assignée in succession. On page 
328, 17 How., 15 L. Ed. 164, the court says: 

"This suit is substantially between Hackett as the assignée of Clark In 
bankruptcy and Booth, the receiver under Camara's creditors' bill; that it 
may be determined by this court which of them has the officiai right to the 
Mexican fund for the distribution of it between the creditors of Clark, or 
whether Booth as receiver shall hâve from that fund a suffleient sum to 
pay Camara's entire debt, leaving the residue of it for distribution between 
Clark's other creditors." 

Upon this statement of the case, the court stated the question for 
décision thus: 

"The Ieading point in the case is the effect of the proceedings under the 
last to give a right to the receiver in virtue of a lien which he claims upon 
the property of the debtor to sue for and to recover any part of it, légal or 
équitable, without the jurisdiction of the state of New York. In other 
words, as an officer of a court of chancery, for a particular purpose, will he 
be recognized as such by a foreign judicial tribunal, and be allowed to take 
from the debtor a fund belonging to the debtor for its application to the 
payment of a particular créditer within the jurisdiction of the receiver's ap- 
pointaient, there being other creditors In the Jurisdiction in which he now 
sues contesting his right to do so?" 

The court correctly decided that under such circumstances the re- 
ceiver could not maintain his suit. Under similar circumstances, no 
receiver would be permitted to maintain a suit in the courts of an- 
other jurisdiction, because to do so would be to interfère with the 
rights of domestic creditors. This case, however, is not authority 
for the doctrine that a receiver appointed for the purpose of enforcing 
the liability of a stockholder for the benefit of the creditors of an in- 
solvent corporation may not maintain a suit in the courts of another 
jurisdiction to effectuate that purpose. What is said by Mr. Justice 
Wayne to the effect that a receiver cannot maintain suits in other ju- 
risdictions was unnecessary to the décision of the case, and, on fa- 
miliar principles, cannot be regarded as of binding authority. I can- 
not regard it as a binding authority on the question before me, be- 
cause neither the policy of this state nor the interests of domestic 
creditors will be interfered with if it sliould be held that the receiver 
may maintain the présent suit. 

It would be unprofitable to comment upon or review the fédéral 
and state cases which follow the case of Booth v. Clark, cited by coun- 
sel for the défendant. The views herein expressed are supported by 
the récent cases of Insurance Co. v. Schultz, 25 C. C. A. 453, 80 
Fed. 337; Haie v. Hardon, 37 C. C. A. 240, 95 Fed. 747; and Kirt- 
ley v. Holmes, 46 C. C. A. 102, 107 Fed. 1, 52 L. R. A. 738, — de- 
cided by the circuit court of appeals of the First, Fourth, and Sixth 
circuits, respectively. 

It follows that the demurrer should be, and the same is, overruled, 
to which the défendant excepts. 
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THE NATHAN HALB. 

THE DORIS. 

(Oircnlt Oonrt of Appeals, Second Circuit Jannary T, 1802.) 

No. 82. 

L Collision— Overtaking Vessbls— Phesumption of Fault. 

Under article 24 of the navigation act of 1890, which provides that 
"every vessel overtaking any otber shall keep out of the way of the 
overtaken vessel," where a tug with a tow saw a schooner a quarter 
of a mile ahead, on nearly the same course, and overtook and passed 
lier, but the tow, which was on a 200-fathom line, did not see the 
schooner until within 200 feet, and struck her directly astern, négligence 
must be inferred on the part of both tug and tow, unless there is evi' 
dence to warrant a finding that the schooner in some way brought about 
the collision. 

2. Same— Evipbncb Considkeed. 

Evidence considered, and held not to sustain a clalm made by a tug 
and tow that a schooner which they overtook, not seeing the tow, 
changed her course after the tug liad passed and ran into its wake, 
thus causing by such act a collision between her and the tow, which 
struck her directly astern. 

Appeals from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Eastern district of New York (108 Fed. 552), holding the tug and the barge 
both liable for damages sustained by the schooner Florence Shay in consé- 
quence of a collision with the barge while in tow of the tug about 3 a. m. 
of August 22, 1900, in Hampton Roads. Tne stem of the barge struck the 
schooner directly on the stem, and, the schooner comlng around after the 
impact, her bow also came in contact with the barge. The following ex- 
cerpt from the brief of the counsel for the tug briefly indicates the principal 
facts which are not in dispute: "The Florence Shay was a small, three- 
masted schooner, laden with coal, bound into Hampton Roads for an anchor- 
age on account of the strong N. E. wind outside. The Nathan Haie was 
returning to the roads with the barge Doris in tow for the same reason. 
• * * The hawser between the tug and tow was about 200 fathoms in 
length, the tide was turning flood, the night good for seeing lights, and the 
wind moderate from the N. E. The steam tug, after passing Old Point 
Wharf on a course S. W. by W., and steering for the light on the Middle 
Ground, sighted the schooner a little upon her port bow, and about a quarter 
of a mile away. The schooner also sighted the steam tug over her starboard 
quarter, the tug showing her red and towing lights. when about a quarter 
of a mile away. When the steam tug observed the schooner, her course 
was changed to half a point to starboard, and the schooner's course was 
changed to half a point to port; the steam tug having the light of the 
Middle Ground just over her port bow, and the schooner having the same 
light just over her starboard bow. The tug passed the schooner on her star- 
board side at a distance variously estimated at from 300 feet to 300 yards. • 
The collision occurred off Hampton Bar, the stem of the barge striking the 
stern of the schooner. The schooner at the time had up ail her lower sails." 

Samuel Park, for the Nathan Haie. 
Le Roy S. Gove, for the Doris. 
Nelson Zabriskie, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 
113 F.— 55 
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PER CURIAM. The opinion of the district judge will be found 
in 108 Fed. 552. It contains an exhaustive discussion of the évidence.. 
which it seems unnecessary to reproduce hère. Some of the proposi- 
tions ofjaçt which he found are controverted, and it is contended that 
in working out suggested movements of the vessels he overlooked 
some éléments which should hâve been considered; e. g., that a 
luffing up by the schooner when she was going almost before the 
wind would hâve increased her speed, and that a barge as heavy as the 
Doris could not hâve swung far out of the wake of the tug without 
changing the tug's heading. But thèse minuter détails of the argu- 
ment contained in the opinion need not be considered. The funda- 
mental ground for the décision is found in the opening statement of 
the opinion: 

"The first obvious fact ls that a schooner, which had been seen by those 
on a tug 1,500 feet away, was struck squarely in her stem by the tow, 
whieh did not see the schooner until within about 200 feet of her. From 
this fact négligence should be Inferred both on the part of the tug and the 
barge, unless there ls some fact which should modify or avoid that conclu- 
sion." 

Article 24 of the act of 1890, as it stood when the collision happened, 
reads as follows: 

"Notwithstanding anything contained In thèse rules every vessel, over- 
taking any other, shall keep out of the way of the overtaken vessel." 

Whether the distance at which the tug passed was greater or less, 
whether the courses were diverging or converging, whether or not the 
tug failed to warn its tow to folio w the slight change to starboard which 
it made, whether the tow swung more or less out of the wake, is not 
material to the question presented hère. The tug saw the schooner a 
quart er of a mile off, and saw in what direction she was going. The 
tow failed to see her till within 200 feet. Both tug and tow were 
overtaking vessels, and the latter ran squarely into the schooner's 
stem. In view of the rule, the only question seems to be, is there 
évidence which will warrant the finding that the schooner in some way 
brought about this catastrophe? There is some suggestion of an 
insufficient light astern, but, if she had none at ail there, that circum- 
stànce would be immaterial, since it was so light that the schooner was 
visible a quarter of a mile away. That, when she sighted the tug, she 
changed a half point to port, is not charged as a fault. It was a 
change in avoidance of collision greater than she was required to make. 
AU the rule asked of her was that she should keep her course. The 
tug and barge claim that the "schooner changed her course to star- 
board in order to approach the anchorage grounds, not having ob- 
served the barge." There is no évidence to support this proposition. 
The witnesses frbm the schooner testify that she made no such change. 
No witness called by either party asserts that he saw her on any such 
course. She was not on it when the tug passed her, nor when the tow 
sighted her, nor when she was struck. It is a theory advanced to 
account for the collision, under the assumption that the tug passed at 
a safe distance, and that the barge kept in her wake. The mère fact 
of collision, however, equally well supports the inference that claini- 
ants' witnesses are mistaken as to both thèse propositions. And in 
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this, as in ail such cases, great weight may faïrly be given to the im- 
probability that a vessel, whose master knows she is being overtaken 
by a vessel, which is in such a position that she cannot help but know 
she is herself overtaking, should make any such change, when, under 
the plain text of the rule, no new navigation on her part is called for, 
and ail she has to do is to keep her course, and let ail overtaking ves- 
sels keep out of her way. It is sought to overcome this suggestion by 
contending that, after the tug had passed, the master of the schooner, 
who did not see the tow, would be likely to change to starboard to 
make an anchorage near Hampton Bar. But in our opinion the évi- 
dence does not warrant such a conclusion. The master of the schoon- 
er testified that he was bound up towards Middle Ground for an 
anchorage, where there was a little shoal water, which was about two 
miles beyond the place of collision; that he never anchored down at 
the place of collision, the water being 12 to 14 fathoms there, — too 
deep for his class of vessel, — whereas where he usually anchored, and 
intended to at this time, there were four or rive fathoms, right up to 
the north and eastward of the Middle Ground light, between Hampton 
Bar and Middle Ground light. The mate of the schooner, in re- 
sponse to a question where they intended to anchor, replied, "Oh, 
around Hampton Bar." The chart indicates a bar which runs from 
Old Point to Newport News. It is designated as "Hampton Bar," 
its westerly end, opposite Middle Ground light, being designated as 
"Newport News Bar." Between that and Middle Ground light the 
water is 7,y 2 to 5 fathoms. In answer to another question, he said 
they intended to anchor "somewhere on Hampton Bar to the east- 
ward, — to southeast of us." Manifestly there is some clérical error in 
the record. To the "eastward" or "southeast" would be water beyond 
which the schooner had already passed. Further on in his cross-ex- 
amination he stated that they made ail ready for anchoring between 
the Capes and the Thimble ; that at the time of collision they were ail 
ready to let go the anchor ; that they could not anchor at the place of 
collision, because there was too deep water ; that they were intending 
to go up to the Middle Ground to anchor, — between Middle Ground 
and Hampton Bar, — in about 5 or 6 fathoms; and that in order to 
make the anchorage they would not hâve to change their course 
until they got a mile further up ("up-channel" he evidently meant), 
when a change from S. W. J^ S. to W. by N. would bring them wnere 
they wanted to go. Thèse witnesses evidently designated the whole 
bar as "Hampton Bar," ignoring the fact that the chart désignâtes 
its westernmost end as "Newport News Bar." Reading the testimony 
with chart before us, we are clearly of the opinion that at the moment 
of collision the schooner was a mile short of the place where it would 
be necessary to change her course — even if there were no other vessel 
to be considered — in order to make the anchorage she was aiming for. 
In view of this circumstance, we cannot find, in the absence of any 
évidence of a change of course, that she turned sharply to starboard 
and ran into the wake of the tug. 
The decree of the district court is affirmed, with interest and costs. 
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THE PROTECTOR, 

THE GOLDEN AGE. 

(Circuit Court of Appeals, Second Circuit. January 14, 1002.) 

No. 5. 

L Collision— Error in Extremis. 

An error in extremis cannot be urged In exculpatlon of a vessel whose 
prior négligence has brought about tbe situation in whlch a mistake 
In judgment 1s excusable. 

Il Samb— Tug and Tow— -Passing Disabled Vessel. 

A tug passing down a stream with a schooner in tow, held In fault 
for a collision between her tow and another tug which had become 
disabled and was unmanageable, because she failed to see the disabled 
vessel, and note her condition or hear her alarm signais, untll so close 
upon her that the collision could not be avoided. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Chas. D. Cleveland, for appellant. 
Le Roy S. Gove, for the Golden Age. 
Peter Alexander, for the Protector. 

Befpre WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. The court below was of the opinion 
that the collision between the tug Golden Age and the schooner in tow 
of the tug Protector ,was an accident of navigation, happening without 
any spécifie fault, on the part of either tug, and for that reason dis- 
missed the libel of the schooner. Each tug alleged in its answer, and 
attempted to prove, that the schooner was improperly navigated, and 
that the collision would not hâve taken place if she had followed the 
movements of the Protector. The court below was of the opinion 
that thèse allégations were unfounded, and we are of the same opinion, 
being satisfied that the schooner was properly navigated. We also 
agrée with the court below in the conclusion that the Golden Age was 
not at fault. The real question to be determined upon this appeal 
seems to be whether the Protector should be exonerated. 

The collision took place in broad daylight, on Newtown creek, a 
stream at that part of it running east and west, and 250 feet wide. An 
ebb tide, setting to the westward, was running slowly. The Golden 
Age, a tug about 60 feet long, while backing towards mid-stream from 
the northerly shore, preparatory to throwing her bow around to the 
westerly to go down stream, caught a submerged log in her propeller, 
her stern being at that time about mid-channel, and distant from the 
drawbridge westerly something more than 150 feet. She had heard 
the signal indicating the intention of a vessel approaching the draw 
from the eastward to pass through, and when she became disabled 
sounded alarm whistles, and as she saw the vessel, which proved to 
be the Protector, entering the draw, sounded alarm whistles again. 
At that time the Protector was proceeding westwardly with the libel- 
ant's schooner in tow on a hawser of 60 feet. As she approached the 
draw she slowed down to half speed. In the meantime the Golden 
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Age was being carried by her previous momentum and the ebb tide 
slowly to the westward, and nearer to the southerly shore of the 
stream. The Protector did not observe the Golden Age until she was 
emerging from the draw. She proceeded towards her about ioo feet 
without changing her course or reducing her speed, and then attempt- 
ed to avoid her by putting on full steam, and making a short turn to 
port, in order to pass between her and the southerly shore. She her- 
self passed the Golden Age safely, but the schooner was brought into 
contact with the Golden Age a few feet aft of the forechains. The 
shock of the blow threw the schooner's bow towards the southerly 
side of the creek, and her bowsprit ran into a structure which pulled 
it out and caused other damage. The collision occurred about 300 
feet to the westward of the bridge. 

The testimony of the master of the Protector was to the effect that 
he had heard no alarm signais from the Golden Age; that he first saw 
the Golden Age just as the Protector got through the draw ; and that 
he then blew two whistles, and got an alarm whistle in return, but did 
not discover that the Golden Age was disabled until he proceeded 100 
or 125 feet further; and that he then noticed she had some sternway, 
but concluded to put on full speed and go to port, so as to pass be- 
tween her and the southerly shore. According to his testimony, there 
was room for that maneuver, and no other was practicable. 

After a careful study of the évidence in the record, we cannot resist 
the conclusion that the Golden Age should hâve been observed by the 
Protector before the latter entered the draw. Even though the Pro- 
tector was not in fault because her attention was not attracted by the 
alarm whistles of the Golden Age, there were no obstacles to prevent 
the latter from being plainly seen from the time the Protector got 
within 100 feet of the draw. She was practically opposite the draw, 
and a short distance away, and had been observed moving backwards 
by the men upon the schooner before their vessel emerged from the 
draw. Thèse men were presumably less likely to see her than those 
in charge of the navigation of the Protector, upon whom rested the 
duty of a more diligent observation. If the Protector had observed 
her before entering the draw, or even when entering it, she would hâve 
had sufficient opportunity, by the time she emerged from the draw, 
to discover her disabled condition and realize the danger of the situa- 
tion. If on emerging from the draw the Protector had reversed and 
taken prompt measures to hold back her tow, we are satisfied the 
collision could hâve been avoided. There would probably hâve been 
a narrow margin of safety, but it is to be remembered that the tide 
would hâve been carrying the Golden Age further away from the Pro- 
tector while the latter was engaged in holding back her tow. Doubt- 
less at the time the Protector became actually aware that the Golden 
Age was incapacitated it was too late to take any effective measures 
to save collision. But the Protector must assume the conséquences 
of failing to discover what she ought to hâve discovered. She cannot 
escape responsibility because when it was too late to avoid a coHision 
she did ail that skillful navigation required. 

The case is one where a vessel in tow, without any fault on her part, 
has been brought by her tug into collision with another tug, and both 
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tugs have been relieved from responsibility, one upon a theory, which 
the facts seem to warrant, that she became disabled and was without 
fault, and the other uponthe theory of an error in extremis. An error 
in extremis cannot be urged in exculpation of a vessel whose prior 
négligence has brought about the situation in which a mistake of judg- 
ment is excusable. The Dexter, 23 Wall. 69, 23 L. Ed. 84; The 
Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468, 28 L. Ed. 812. 

The circumstances impose the burden upon the Protector of ex- 
onerating herself from fault by satisfactory proof that the collision was 
inévitable notwithstanding the exercise of proper skill and care on her 
part. The proofs do not satisfy that obligation. 

The decree dismissing the libel as against the Golden Age is af- 
firmed, with costs, and as to the Protector is reversed, with costs, and 
with instructions to the court below to decree for the libelant. 



MAUEBB v. DICKERSON et al. 

(Circuit Court of Appeals, Thlrd Circuit February 5, 1902.) 

No. 21, September Terni, 1901.. 

L Patents— Construction of Claims— Chemical Product. 

A claim of a patent for a new chemical product, which is described 
with such clear marks of identification that it can readily be recognized 
aside from the process by which it is made, is not limited to the prod- 
uct of a particular process because such a process ls described in the 
spécification and is the only known process by which it can be produced. 

S. Same— Validitt and Infkingement— Phenacetine. 

The Hinsberg patent, No. 400,086, for the chemical product known 
commercially as "Phenacetine," largely used in medicine slnce its pro- 
duction by the patentée, construed, and held not anticlpated, valid, and 
lnfringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Hector T. Fenton, for appellant. 

Livingston Gifford, and Anthony Gref, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal by the défendant 
below from a decree (108 Fed. 233) against him upon a bill for the 
tnfringement of letters patent No. 400,086, granted March 26, 1889, 
to the Farbenfabriken Vormals Fr. Bayer & Co., of Elberfeld, Ger- 
many, assignée of Oskar Hinsberg. The invention covered by this 
patent relates to a new pharmaceutical product, a new antipyretic and 
antineuralgic, known commercially as "Phenacetine," and chemically 
as "mono-acetyl-para-mido-phenetol." The spécification contains a 
description of the new pharmaceutical product, and of the inventor's 
(Hinsberg's) process of production. The patent has a single claim, 
which is in the terms following: 

"The product hereln described, which has the following characteristics: 
It crystallizes in white leaves, melting at 135" centigrade; not coloring on 
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addition of acids or alkalles; ls llttle soluble in cold water, more so in hot 
water; easy soluble in alcohol, ether, chloroform, or benzole; ls wlthout 
taste; and has the gênerai composition CioHis0 2 N." 

In our considération of the case we naturally first take up the ioth, 
nth, I2th, I3th, I4th, and I5th assignments of error, ail of which 
relate to the opening paragraph of the spécification, which is as fol- 
lows : 

"My invention relates to the production of a new pharmaceutical product, 
a new antipyretic and antineuralgic, obtained by reducing nitro-phenetol, 
and melting the phenetidin-chlorhydrate thus formed with dried sodium 
acétate and acetic acid." 

The appellant insists that this introductory paragraph must be read 
as comprehending the three known varieties of nitro-phenetol, namely, 
the meta, ortho, and para varieties, and hence that the paragraph is 
false and misleading, because, admittedly, only by the employment of 
the para variety, viz., para-nitro-phenetol, can the end product of 
the patent specified in the claim be obtained. But this opening para- 
graph does not affirm that the new pharmaceutical product can be 
obtained by reducing ail nitro-phenetols, including the meta and ortho 
varieties. Nor is it open to any such interprétation when read, as it 
must be in connection with the context. Immediately after the intro- 
ductory paragraph above quoted, we find in the spécification this 
statement : 

"In carrying out my process practically I proceed as follows: Fifty kilos 
of the potassium sait of para-nltro-phenol are mlxed with three hundred kilos 
of alcohol, addlng forty kilos of bromœthyl. The mixture is heated in an 
autoclave at a pressure of three to four atmosphères during about eight 
hours. At this time the reaction is flnished, whereby para-nitro-phenetol is 
obtained according to the following équation." 

And then follows a description in full, clear, concise, and exact 
terms of the successive steps of the inventor's process, whereby the 
"new mono-acetyl-para-mido-phenetol" is produced. The suggestion 
that the description commencing with the words, "in carrying out my 
process practically I proceed as follows," is only one spécifie example 
of the invention, is not to be accepted. There is nothing in the pat- 
ent to support the suggestion. Undoubtedly the spécification, as a 
whole, évinces that the invention is limited to the para product. 

The expert testimony convincingly shows that it would be plain 
to every chemist reading this patent that the para variety of nitro- 
phenol is the starting material for the production of the new anti- 
pyretic and antineuralgic, mono-acetyl-para-mido-phenetol, or phen- 
acetine, covered by the claim. 

We cannot see that Matheson v. Campbell, 24 C. C. A. 384, 78 
Fed. 910, décides anything favorable to the contention of this appel- 
lant. The facts there differed radically from the facts of this case. 
The Hinsberg patent, unlike the patent involved in Matheson v. 
Campbell, is distinctly limited to one individual product, fully described 
and unmistakably identified. 

The eighth and ninth assignments of error may be considered to- 
gether. They relate to the Hallock publication, and the proofs gen- 
erally of the prior art, as showing (as is claimed) want of novelty 
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in the product of the Hinsberg patent, and that it was the resuit of 
mère laboratory sélection, and not of invention or discovery. 

Prof. Sadtler, who was the principal expert witness for the défend- 
ant, and testified at length as to anterior publications and the prior 
art, mentioned particularly the Hallock article and a publication by 
Wagner. However, comparing the body referred to by Wagner (the 
acetyl derivative of meta-phenetidin) with the product of the Hinsberg 
patent, he testified thus: "The two compounds are distinct bodies, 
although they are isomeric, and therefore both possess the formula 
C10H13ON." And when asked (XQ. 95), "Excepting thèse Hal- 
lock and Wagner références, you do not know of any other descrip- 
tion of the product claimed in United States patent No. 400,086 
[the patent in suit] in the literature prior to February, 1887, do you ?" 
Prof. Sadtler answered, "I do not." Furthermore he testified as 
follows : 

"XQ. 93. Please examine the same références again, and point out where 
such a body of the formula O 10 HisO 2 N, and having the characteristics 
of crystallizing in white leaves and melting at 135° C, is described, and 
quote the same into this record. A. I hâve already stated in answer to XQ, 
91 that the body referred to by Wagner was a différent chemical substance 
from phenacetine, differing not only in melting point, but, probably, in some 
other characteristics. The body referred to by Hallock, which I consider the 
same substance as that now known as phenacetine, did not hâve either melt- 
ing point or formula directly ascribed to lt by Hallock. XQ. 94. It is there- 
fore a fact, is it not, that none of the publications prior to February, 1887, 
cited by you, contain any description whatever of the product itself, which 
is claimed in the Hinsberg United States patent No. 400,086 [patent in suit]? 
A. As I hâve stated, the Wagner référence contains the exact formula that 
la cited in the description of the product in the Hinsberg patent, but, with 
the exception of this agreement on formula, I do not know of any other 
correspondence in properties with those mentioned in the patent. The Hal- 
lock article, referring to the acetyl compound of para-mido-phenetol, only 
agrées with the description in the Hinsberg patent in mentioning the pro- 
duct as a crystalline solid, leaving the other physical properties entirely un- 
noticed." 

The quoted testimony of the defendant's chemical expert, which is 
corroborated by other évidence, really puts out of the case the Wag- 
ner publication as a pertinent référence, and also enables us to shorten 
our discussion of the proofs bearing on the prior art. The Hallock 
article, under the title, "Note on Para-Nitro and Para-Amido Phene- 
tol," was published at Baltimore in the American Chemical Journal 
of 1879-1880. The object of Hallock's note seems to hâve been the 
correction of a supposed mistake of Cahours, a French chemist, who 
had treated phenetol with fuming nitric acid, obtaining both a solid 
and a liquid product. Hallock states that he repeated Cahours' "ex- 
periments with somewhat différent results." Of the product of his 
first reaction Hallock says, "The product consisted of a solid and a 
liquid in varying proportions, according to the conditions of the nitra- 
tion;" but he nowhere shows the condition of nitration employed in 
his experiments. There is, indeed, much reason for believing that 
the Hallock article shows unskillful expérimentation and also down- 
right mistakes. For example, the oily liquid which Hallock assumed 
was para-mônomido-phenetol he states boiled at 253 ° centigrade; 
but Dr. Schweitzer testifies that "para-monomido-phenetol boils at 
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244 centigrade, and a liquid boiling at 9 higher must be considered 
an absolutely différent chemical individual"; and Dr. Chandler testi- 
fies to the same effect. 

The only mention which Hallock makes of the crystalline solid 
which it is now said was phenacetine is found in the following para- 
graph, near the conclusion of his article: "Thèse crystals, when 
treated with potassic hydrate, yield an oily liquid resembling aniline. 
It boils at 253 ° C. (uncorrected), and is doubtless para-monomido- 
phenetol. A portion of the sait appears to suffer décomposition, so 
that the amount of oil obtained was very small. This oil combines, 
like aniline, directly with acetyl chloride to a crystalline solid. In 
combination with carbon disulphide, it also yields a solid body." 
Prof. Sadtler therefore was quite right in stating that the body re- 
ferred to by Hallock "did not hâve either melting point or formula 
directly ascribed to it by Hallock," and that "the Hallock article re- 
ferring to the acetyl compound of para-mido-phenetol only agrées 
with the description in the Hinsberg patent in mentioning the product 
as a crystalline solid, leaving the other physical properties entirely 
unnoted." 

Thèse statements of Prof. Sadtler are very significant. Hallock 
did not investigate the crystalline solid. He made no test to identify 
it or to détermine its composition. No one could discover from his 
article the nature of the crystalline solid referred to. Such vague 
data as he furnished were wholly inconclusive. Evidently Hallock 
did not consider the crystalline solid as possessing any value what- 
ever. He did not regard it as worthy of investigation. His men- 
tion of it imparted no useful knowledge to the public. Certainly Hal- 
lock's article did not give phenacetine to the world. If there was any 
phenacetine in the crystalline solid it was not discernible. The crystal- 
line solid as a whole was a poisonous substance. This much can con 
fidently be affirmed. But even with the increased knowledge of the 
last 20 years no one can now détermine with certainty what were the 
constituents of the crystalline solid mentioned by Hallock. The évi- 
dence shows that it may hâve contained one or more of nine différ- 
ent substances. 

We hâve no hésitation in holding that the Hallock publication, 
supplemented by the whole body of évidence of prior knowledge, did 
not disclose the product of the Hinsberg patent, whether that product 
be regarded in its relation to the art of pharmacy or as a mère chem- 
ical substance. 

We are not able to accède to the proposition that the product of 
the patent in suit was the resuit of mère laboratory sélection, and not 
of invention or discovery. From a careful study of this record, we 
are convinced that what Hinsberg did involved invention and dis- 
covery of a highly meritorious character. The Hinsberg patent de- 
scribes and claims an entirely new pharmaceutical product, which has 
found a very extensive and most valuable use as a medicine. The 
proofs quite justify us in accepting as correct the following views ex- 
pressed by the complainants' chemical expert, Dr. Schweitzer : 

"Hinsberg's Invention is the invention of a new product This product 
tiad never been produced or described or known or found any application in 
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the arts before Hinsberg. Conceming the process of acetyllzatlon It is true 
that at the date of the Hinsberg patent other aminés bad, of course, been 
subjected to processes of acetylization, and it was generally believed that 
aminés could be acetylized if means suïtable to each case conld be devised. 
Para-mono namido-phenetol had, however, never been subjected to such a 
process, and when Hinsberg found his process it resulted in a new and 
useful resuit namely, a new product of surpassing utllity, which resuit 
could not hâve been f oreseen." 

The seventh and sixteenth assignments of error involve the ques- 
tion of the date of Hinsberg's invention. We are of opinion that 
the court below did not err in accepting the date of the publication 
in the Centralblatt, namely, February 26, 1887, as the true date of 
Hinsberg's invention. That publication was put in évidence by the 
défendant himself. He may, indeed, hâve intended to use it for an- 
other purpose, but the publication was in the case as évidence for 
every legitimate purpose. Moreover, the défendant examined Prof. 
Sadtler in respect to the publication, and he testified as to its con- 
tents. Among other things he said : 

"Perhaps I should add that the term 'acetphenetidin' is the synonym of 
mono-acetyl-para-mido-phenetol, and is the name by which Hinsberg called 
lt in his Centralblatt article in 1887, and in the same article he ealled it 
ethylated and acetylated p-amido-phenol." 

Again, the défendant stipulated as to the identity of the Hinsberg 
of the Centralblatt article with the Hinsberg of the patent in suit. 
We think that the Centralblatt article, even without Prof. Sadtler's tes- 
timony, sufficiently identified the subject-matter of the Hinsberg pat- 
ent. 

The view we hâve thus expressed under this head makes it unnec- 
essary for us to consider the publications in the Rundchau for March 
and April, 1887; the Pharmaceutischa Post of May and October, 
1887 ; and the Journal of the Society of Chemical Industry of March 
31, 1888. 

The third and fourth assignments of error relate to the construc- 
tion of the claim. The patent in suit describes a new product with 
such clear marks of identification that it can readily be recognized 
aside from the process for making it. The patent also describes a 
process for making it which was new, and up to the présent time is 
the only known process by which it can be produced. Since, then, 
there was novelty both in the process and product, Hinsberg might 
hâve had one claim for the process and another claim for the product. 
Rubber Co. v. Goodyear, 9 Wall. 788, 796, 19 h. Ed. 566; Merrill 
v. Yeomans, 94 U. S. 568, 569, 24 h. Ed. 235. But he made the 
single claim quoted at the opening of this opinion. That claim, in 
terms, is for ■, the described product, having certain distinguishing 
characteristics which are set forth in the claim with great fullness. 
In our judgment, it is very clear that the claim is not restricted to the 
product made by the described process, but covers the chemical in- 
dividual, however produced. We know of no rule requiring a con- 
struction limiting a claim for a chemical product to the described 
process, because the évidence shows that it cannot be made in any 
other way than by the process recited. No warrant for such a rule 
is to be found either in the statute or in the décisions. 



MÀURER V. DICKERSON. 875 

The I7th, i8th, içjth, and 20th assignments of error relate to the 
tests of identity specified in the claim, it being contended by the ap- 
pellant that one of thèse tests, namely, "not coloring on addition of 
acids," is false, and the patent, therefore, void. The allégation is that 
the color test fails under the application of nitric acid. To sustain 
this défense, reliance is placed mainly, if not altogether, upon the tes- 
timony of Prof. Sadtler as to tests made by him, and an article by 
Hinsberg (the inventor) and Autenrieth published in the Archiv der 
Pharmacie in 1891. 

It seems to us clear, under the language of the claim, "not color- 
ing on the addition of acids," as well as under the proofs in the case, 
that if nitric acid is employed as a test it should be applied in such a 
manner as one skilled in the art would adopt for that purpose. It 
would not be a fair test, within the terms of the patent, to apply nitric 
acid at such a degree of strength as to destroy the phenacetine. The 
"addition" of an acid simply as a color test négatives the idea of such 
excess as to work décomposition or conversion of the phenacetine. 
Furthermore, the color test of the patent implies the use of acids 
under normal conditions and in the usual way. Hot acid is not sug- 
gested or implied, nor is a protracted test. Thèse views are not only 
rational in themselves, but they hâve the support of the complain- 
ants' expert witnesses, Dr. Chandler and Dr. Schweitzer. 

In respect to the color test mentioned in the patent, Dr. Chandler 
testified thus: 

"I understand that the product of the patent ls not colored when subjected 
to the action of acids in gênerai, whlch simply act as acids, such as sul- 
phuric, hydrochloric, acetic, etc., and nitric acid suffîciently dilute to act 
merely as an acid, but not strong enough to exert a peculiar action which 
no other acid ean exert, and which it exerts only when strong enough to 
produce a nitro compound, by introducing into the substance in place of an 
atom of hydrogen the radical nitryl (NO), which no other acid In ordinary 
use contains." 

Now, what the character of Prof. Sadtler's treatment of phenacetine 
with nitric acid was will appear from the citations from his testimony 
given below. Upon his examination in chief he said : 

"I did flnd that ordinary nitric acid of U. S. Pharmacopœlal strength, 
either hot or cold, did change its color îmmedlately. In fact, I found that 
ordinary nitric acid not only colore it a decided citron yellow, but it has an 
energetic chemical action upon it, developing heat, liberating nitrous fumes 
(N 2 4 ), and changing it into a compound, which, upon cooling, crystallize 
out in yellow needle-Iike crystals. I also found that on a short heating with 
the addition of hydrochloric acid some décomposition took place with libéra- 
tion of para-amido-phenotol, when the addition of a few drops of dilute solu- 
tion of chromic acid caused a deep ruby color to appear." 

Upon cross-examination Prof. Sadtler said: 

"I hâve not tried it with the officiai dilute nitric acid of the Pharmacopœia, 
as far as I know. XQ. 69. Is it not true that phenacetine must neeessarily 
be converted into a nitro compound when, under the treatment with nitric 
acid, the yellow color appears? A. Yes; there must be some formation of 
the nitro-phenacetine, as far as I know, to produce the yellow color of the 
product" 

At a later date, upon a re-examination in chief, Prof. Sadtler tes- 
tified : 
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"I prepared some dflute nitric acld of the exact strength (10 per cent.) of 
the acidum nitricum dllutum (U. S. P.), and, putting some in a test tube, 
added to it some phenacetine Bayer, and, corking the tube to prevent 
evaporation of the liquid, left it in my laboratory in the cold. When I 
looked at it the next morning, It had stood seventeen hours. The liquid 
was yellowish throughout from the resuit of the action and the nitro- 
phenacetine dissolved, and, on examlnation of the portion undissolved in the 
bottom of the test tube, I recognized, under the lens, the change of a portion 
of the white phenacetine into the yellow crystals of the nitro-phenacetine. 
A second experiment made in a watch crystal, loosely covered, turned out 
the same way. Acidum nitricum dllutum will therefore act in the cold after 
some hours." 

It is quite plain to us that thèse experiments of Prof. Sadtler were 
outside of the color test of the patent. They involved the use of 
strong nitric acid, which was destructive of the phenacetine, or the 
use of heat, or the standing of the phenacetine in cold acid for 17 
hours. It is to be noted, too, that in the latter case the change of 
color was recognizable only under a lens. 

Speaking of the color test of the patent, Dr. Schweitzer testified : 

"In making this test, to add heat, or to take strong nitric acid, or to allow 
lt to stand for seventeen hours, is, in either case, an abnormal mode of 
procédure, which no person skilled la the art would hâve adopted, and which 
is therefore not included within the description of the test in the claim as 
the same would hâve been understood by a person skilled in the art." 

As thé article in the Archiv der Pharmacie was published in 1891, 
subséquent to Hinsberg's assignaient of his invention, and two years 
after the issue of the patent to his assignée, it may be doubted whether 
it was évidence against the complainants below for any purpose. But, 
waiving this point, upon an attentive reading of the article we do 
not see that it tends to prove the falsity of the color test recited in 
the claim. The article really discloses a new and additional test for 
the identification of phenacetine by its nitration. It states that "if 
finely powdered phenacetine is covered with 10 to 12 per cent, nitric 
acid,, and heated a short time to boiling, the liquid takes a yellow 
to orange color, and at the same time the hitherto colorless phenace- 
tine is changed into an intensely yellow colored nitro compound." 
Again, it is stated that the quantity of nitric acid thus used is about 
double that demanded by the theory, and that the mixture is to be 
heated to boiling, and shaken vigorously for some time. The article 
further states that the nitration can be effected by shaking up the 
finely powdered phenacetine with dilute nitric acid, and adding con- 
centrated nitric acid in slight excess in small portions, and with ener- 
getic shaking. The directions in this publication, we think, show a 
test additional to, and not inconsistent with, the statements contained 
in the claim of the patent. The défense based on the alleged falsity 
of the tests of identity specified in the claim is not sustained by the 
proofs. 

Under the remaining assignments of error, viz., the ist, 2d, 5th, 
and 6th assignments, We are called on to consider only one other 
question, riahîely, that of infringerhent. That question is free from 
difficulty. The identity in ail particulars of the article sold by the 
défendant with the product made in accordance with the patent in 
suit is clearly established by the proofs. The article sold by the de- 
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fendant responds to ail the tests specified in the claim of the Hinsberg 
patent. Upon this point there is no conflict of évidence. Infringe- 
ment then is sufficiently shown, even if the claim were held to be 
limited, as the appellant contends it should be, to the product when 
made with the materials and by the process described in the spécifica- 
tion. None the less conclusive, of course, is the proof of infringe- 
ment under the broader construction we hâve given to the claim. 

Upon the most patient investigation of the case, we are persuaded 
that the record is free from error, and that none of the assignments 
should be sustained. 

The decree of the circuit court was right, and accordingly it is 
afnrmed. 
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(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 68. 

L Patents— Validity — Design fok Lamp. 

The Hitzelberger design patent, No. 29,039, for a portable lamp body, 
held void on the ground that the patentée was not the orlginator of 
the design shown. 
2. Same— Invention — Electric Lamp. 

The Misell patent, No. 617,592, for an electric hand lamp, claim S, 
covering a combination of devices ail well known in the prior art, is 
void, as failing to show any patentably novel combination or élément 
of construction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity for infringement of patent No. 29,939, 
granted to Gustave F. Hitzelberger, January 3, 1899, for a design 
for a portable lamp body, and of patent No. 617,592, granted to Da- 
vid Misell, January io, 1899, f° r an electrical device. See 99 Fed. 567. 

Thos. Ewing, Jr., for appellant. 

John Bogart, for appellees. 

Before WALLACE, Circuit Judge, and TOWNSEND, District 
Judge. 

TOWNSEND, District Judge. This is an appeal from a final de- 
cree of the United States circuit court for the Southern district of 
New York, which dismissed the bill. 108 Fed. 957. The bill allèges 
infringement of patent No. 29,939, granted to Gustave F. Hitzel- 
berger, complainant's assignor, January 3, 1899, for a design for a 
portable lamp body, and of patent No. 617,592, granted January 10, 
1899, to David Misell, complainant's assignor, for an electrical device. 
The decree dismissing the bill, in so far as the design patent is con- 
cerned, is afïirmed on the opinion of the court below. Even if the 
article in question were the proper subject for a design patent, and 
if there were any patentable novelty therein, the record shows that 
Misell, and not Hitzelberger, was the first to make the design. 
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Infringement is alleged of the third daim only of the Misell patent. 
Said claim is as follows : 

"The combination of a tubular casing, a reflector located in and protected 
by one end thereof, a lamp located in front of the reflector and within the 
casing, baving one of its filament terminais extending rearwardly through 
the reflector to the rear side thereof, a cover for the opposite end of the 
casing connected with the opposite filament terminal, and a cylindrical bat- 
tery contalned within the casing, the cover when shoved home making con- 
tact with one polç and end of the battery, and forcing the opposite pôle and 
end thereof into contact with the rearwardly extending filament terminal, 
substantlally as described." 

The history of the application for this patent in the patent office, 
and the prior art, show that the invention, if any, is a very narrow, 
one, and that it consists, as stated in the spécification, merely "in 
the way of assembling the parts and in the manner of making the 
eleçtrical connections, and in other détails," as described and claimed. 

Prior electric batteries, electric canes, electric stands, and bicycle 
and other portable electric lamps, disclose every élément of the pat- 
ented combination. Misell assembled the devicés of the prior art 
in a single compact tubular structure, one end of which housed and 
protected a reflector and lamp. His chief object was to make the 
opération of inserting and replacing dry battery cells therein as simple 
as possible. His construction difïered from the prior art in this re- 
spect, and, further, in function, by reason of its compactness, the ab- 
sence of awkward projections, and the conséquent adaptability to a 
variety of useful purposes as a portable, pocketable hand flash light 
or lamp capable of being held and operated in one hand, the light 
from which could be conveniently and accurately directed in a single 
beam to any desired point in the direction of the axis of the casing, 
and used for the examination of small and confined spaces. Magee 
patent, No. 572,431, shows a tubular casing inclosing in one end a re- 
flector and lamp. Crowdùs patent, No. 618,057, shows a tubular 
casing containing a séries of wet batteries, in which contact with the 
circuits is effected in substantially the samé manner as in complain- 
ant's device. Meyer patent, No. 595,327, for an electrical lighter 
for burners, in shape, construction, and opération is strikingly similar 
to the patent in suit. If the incandescent lamp of Magee be sub- 
stituted for the lighter in the Meyer device, it woùld practically em- 
body the construction covered by the claim in suit. Various patents 
for electric canes, notably Leigh, British patent No. 8,350 of 1894, 
and Levi, British patent, No, 97 of 1892, show incandescent lamps in 
the head of the cane, with wet or dry batteries so arranged in the 
body of the cane as to flash or glow when the cane is placed in a 
certain position ; and, finally, Bugg patent, No. 614,318, and Paget 
patent, No. 599,975, cover the identical construction of the claim in 
suit, except that, in order to adapt them for use on vehicles, the lamp 
is located at the side instead of at the end of the casing. 

What change was required in thèse prior devices in order to produce 
the construction covered by the claim in suit? First, in the earlier 
patents, to substitute for the old wet battery the later commercial, 
improved dry battery, which the constructor found ready for his use. 
That this did not involve invention is shown by various patents. Sec- 
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ond, to elongate the Magee tubular casing, or eut off the electrical 
cane, and insert the dry battery at the rear end, or insert the Magee 
reflector and lamp in Paget. Complainant's expert admits that such 
a lamp would be substantially the lamp of défendants herein, and would 
corne within the terms of the claim in suit. It is true that in complain- 
ant's lamp there is greater simplicity by reason of the absence of cer- 
tain connections and adjustments shown in the structures of the prior 
art, but this resuit is due, not to any inventive skill of Misell, but to the 
superiority of the dry battery and its capacity for adjustment. 

Complainant's lamp appears to be novel and unique in the mode of 
construction, by means of which the user may hold and operate it in 
one hand by a pressure upon the bar in the side of the tubular casing. 
But this élément is nowhere referred to in the spécifications or claims, 
and is not found in défendants' apparatus. 

The conclusion reached is that the improved construction and in- 
creased utility of function of complainant's lamp over the structures of 
the prior art are either such as are due to éléments not claimed by the 
patentée, or resuit from the use of novel devices not invented by him, 
and that the claim in suit fails to cover any patentably novel combina- 
tion or élément of construction. 

The decree is affirmed. 
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(Circuit Court of Appeals, Second Circuit January 14, 1902.) 

No. 83. 

1. Collision— Contributory Fault— Burden of Proof. 

Where fault on the part of one vessel for a collision ls established 
by uncontradicted testimony, and such fault ls of itself sufficient to 
account for the disaster, lt ls not enough for such vessel to raise a 
doubt with regard to the management of the other vessel, but any 
reasonable doubt as to whether the fault of the latter contributed to 
the collision should be resolved in Its favor. 

i. 8ame— Steamers Meeting— Contkibutory Fault. 

The steamers Grand Traverse and Livingstone met In Lake Brie in 
the early morning, shprtly before daylight, being on practically parallel 
courses. The night was clear, and they saw each other when four 
miles apart When a mile and a half apart, and again when a mile 
and a quarter of a mile, the Traverse signaled her intention to go to 
the right, each time porting half a point but she received no answer 
to her signais, the last only being heard by the Livingstone, whicb 
thereupon starboarded her helm, and a collision resulted. When the 
last signal was given and heard the vessels were In a position of safety, 
and bad the Livingstone ported, as she should hâve done, or even kept 
her course, there would bave been no collision. Helê that, the naviga- 
tion of the Traverse having been correct in ail respects, neither the fact 
that her port light had gone out nor that her lookout had temporarily 
left his post after the vessels had sighted each other, could hâve mis- 
led the Livingstone or contributed to the collision, which was due solely 
to the Livingstone's change of course after the signal of the Traverse 
was heard and understood; nor was the Traverse chargeable with con- 
tributory fault In failing to stop and reverse in the brief time remaining 
after the unexpected change of course of the Livingstone first created 
a situation of danger. 

Appeal from the District Court of the United States for the Western 
District of New York. 
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This cause cornes hère upon appeal by the owners of the Grand 
Traverse from a decree of the district court, Northern district of 
New York, holding both vessels in fault for a collision between the 
steam propeller Livingstone and the stearn propeller Grand Traverse, 
and dividing the damages. 104 Fed. 918. The Livingstone did not 
appeal. 

Harvey D. Goulder and John G. Milburn, for appellants. 
C. E. Kremer, for appellee the Livingstone. 
F. H. Canfield, for appellee Insurance Co. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

LACOMBE, Circuit Judge. The gênerai facts of the collision are 
succinctly set forth in the opinion of the district judge, as follows : 

"The collision occurred about half past five on the morning of October 
19, 1896, when the steamers were on Lake Brie about a mile N. W. of Col- 
chester Light, Ontario. The Traverse, a propeller 182 feet long and 33 feet 
beam, loaded with coal and merchandise, was proceeding up the lake on a 
voyage from Buffalo to Green Bay, Wis. Her course was W. by N. % N. 
Her speed was about 8% miles an hour. The Livingstone, a propeller 280 
feet in length and about 38 feet beam, loaded with corn, was proceeding 
down the lake on a voyage from Chicago to Buffalo. Her course was E. 
by S. % S. Her speed was about 10% miles an hour. The two vessels 
were thus on substantially opposite courses. The wind was blowing fresh 
from the west. Though dark at the time of the collision it was clear, and 
objects could be seen at a considérable distance. It was almost daylight 
About half a mile ahead of the Livingstone was the Peshtigo, a propeller 
smaller and slower than the Livingstone, bound down the lake, substantially 
on the same course. Just prior to the collision she passed the Traverse 
about a quarter of a mile to thé northward. The members of her crew on 
watch at the time heard the signais given by the Traverse and saw the 
vessels when they came together. The collision occurred in the open lake, 
with plenty of room in which to maneuver, and with nothing in the condition 
of the wind or water to render navigation difflcult" 

As to the fault of the Livingstone, the district judge found : 

"When the vessels first sighted each other they were about four miles 
distant Their masthead lights were first seen. They were then meeting 
nearly end on, and rule 17 [which requires that each shall alter her course 
to starboard so that each shall pass on the port side of the other] became 
applicable. When about a mile and a half distant the Traverse saw the 
red and green lights of the Livingston, and blew one blast, as required by 
rule 23, to indicate that she was going to the right She ported half a 
point. This was correct seanianship. The Livingstone did not answer this 
signal, and continued on her course. The first mate of the Livingstone, 
who had charge of her navigation at the time, testifies that he did not hear 
this signal; in fart, no one on the Livingstone heard it, if the testimony of 
her crew is to be accepted. There is nothing at ail improbable in this 
story. The whistle of the Traverse was clogged with water. Her mate 
testifies that he blew an unusually long time before he could get a distinct 
response, and as the wind was blowing the Sound directly away from the 
Livingstone it is not surprising that it was not heard. When the vessels 
were from three-quarters of a mile to a mile apart, the Traverse, seeing at 
that time only the range and red light of the Livingstone, repeated the 
signal, and again ported half a point There was no response from the 
Livingstone. When the distance had been reduced to a quarter of a mile, 
the Traverse blew a signal of one blast, and ported a third time. This 
signal was heard by the Livingstone, but still there was no answer. As- 
suming the Traverse to be guilty of ail the faults chargea against her, what 
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was the situation at the tlme the third signal was glven? The vessels were 
then about a quarter of a mile apart Each could be seen by the other with- 
out the aid of lights. The Livingstone knew that the Traverse was directing 
her course to starboard. She knew it from the signal, and it was perfectly 
obvions without the signal. * * * What then was the manifest duty of 
the Livingstone? There ean be no doubt that she should hâve ported also. 
Even had she kept her course, there could hâve been no danger. There was 
but one thing possible for the Livingstone to do at tins rime to bring the 
boats into collision, namely, to starboard, and that was the one thing she 
did do. The proof establishes this proposition beyond a doubt." 

It îs unnecessary to discuss such proof hère, for by not appealing 
the Livingstone has conceded that the court was correct in finding 
that she did starboard at this time, and that by such starboarding the 
collision was brought about. It was, no doubt, an amazingly stupid 
pièce of navigation, but not unprecedented. Whether the mate called 
out "Starboard" when he meant to say, and possibly believed he did 
say, "Port," or whether the wheelsman heard the order "Starboard," 
and did the opposite, we do not know. Such things hâve happened 
before, and an appréciation of the extent of human infirmity, even 
among men experienced and ordinarily cautious, makes us umvilling 
to accept the theory of the court below that no navigator could hâve 
committed such an error (assuming him to be sane and not intoxi- 
cated) unless in some way or other the other vessel misled him. We 
approach the considération of the faults charged against the Traverse, 
therefore, without the postulate that an accident of this character, 
where the one vessel is concededly guilty of such gross fault, "could 
hardly hâve occurred without the concurring carelessness of the oth- 
er." On the contrary, we understand the rule as laid down by the 
suprême court to be that where fault on the part of one vessel is 
established by uncontradicted testimony, and such fault is, of itself, 
sufficient to account for the disaster, it is not enough for such vessel 
to raise a doubt with regard to the management of the other vessel. 
There is some presumption, at least, adverse to its claim, and any 
reasonable doubt with regard to the propriety of the conduct of such 
other vessel should be resolved in its favor. The City of New York, 
147 U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; Ludvig Holberg, 
157 U. S. 60,71, 15 Sup. Ct. 477, 39 L. Ed. 620; The Umbria, 166 
U. S. 404, 409, 17 Sup. Ct. 610, 41 L. Ed. 1053. 

The first fault charged against the Traverse is that she displayed 
no red light. The district judge discussed ail the testimony on this 
branch of the case, and, giving the greater weight to that of the 
observers on the deck of the Livingstone, reached the conclusion that 
the Traverse was thus in fault. In our opinion, the testimony from 
the Livingstone is not as strong as it might be. Witnesses who ob- 
served the Traverse just after collision testified that there was no 
lantern before the red screen. Had they said the lantern was there 
and unlit, they would more strongly hâve corroborated the testimony 
of the navigator, whose évidence on other points the district court 
discredited, as we do. The évidence shows that the lantern was put 
in place at the proper hour, and was observed afterwards before col- 
lision. It may hâve gone out, but certainly it was not removed from the 
113 F.— 56 
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saeen before collision. However, we do not think it necessary to dis- 
cuss the évidence on this branch of the case, nor, on the whole, are we 
disposed to reverse the finding that the Traverse was not displaying 
lier red light ; but we are unable to concur in the proposition that such 
fault was instrumental in producing the collision. The district court 
found that when the vessels were a quarter of a mile apart, and the 
third whistle of the Traverse was heard on the Livingstone, the vessels 
were in a position of safety, which could be made unsafe only by 
the starboarding of the Livingstone. Had the latter ported, or even 
held her course, there could hâve been no danger. The vessels would 
hâve passed each other with a broad margin of safety. The wit- 
nesses from the Livingstone unité in the proposition that the posi- 
tion then was one of safety, though some of them put the Traverse 
on their starboard instead of their port bow, and one of them, the 
mate, insisted that he ordered no change of wheel, and that none 
was made. As before stated, he was discredited by évidence from 
the deck of his own vessel, the wheelsman testifying that the mate 
ordered the wheel hard a-starboard; that he put it there, where it 
remained down to collision ; and that the captain, coming on deck, 
then found it hard a-starboard, which the captain did not deny. The 
testimony overwhelmingly supports the proposition, stated in the 
opinion of the district court, that "the Livingstone took a sharp 
swing to port when the last signal was given from the Traverse, 
and when, * * * had she held hër course or directed it to star- 
board, the accident would not hâve occurred. * * * If the Liv- 
ingstone had not starboarded at this suprême moment, she would 
hâve passed the Traverse without difficulty." This is the only fault 
which the district court finds on the part of the Livingstone, and, 
that vessel not having appealed, the accuracy of that finding is con- 
ceded. But at the moment the last signal sounded, and before the 
mate of the Livingstone ordered her wheel hard a-starboard, the ves- 
sels were a quarter of a mile apart. He could see the Traverse, while 
her signal notified him as plainly as any lights would hâve done that 
she was directing her course to starboard. Indeed, when pressed 
upon cross-examination, this witness admitted that the one whistle 
heard by him gave him ail the information needed, and that the ab- 
sence of the red light made no différence. Of this statement it is 
said that it was made by a witness who did not commend himself 
to the court, and whose narrative in other particulars was found to 
be untruthful ; but the situation itself gives sufficient support to this 
admission of the mate. Any intelligent man must hâve known from 
the whistle in what direction the Traverse was going to swing, and 
no light was needed to tell him that if he starboarded he would bring 
his own boat into péril. If failure by the Traverse to display a red 
light had put the vessels (as a conséquence of navigation prior to 
sounding of the last signal) "in a position of danger, where the slight- 
est fault might bring disaster,'' her failure in that regard might fairly 
be held to hâve contributed to the catastrophe. But it must be ac- 
cepted that the position when the last signal sounded was one of 
safety, and that péril and disaster came thereafter only as the resuit 
of an amazing pièce of stupidity in the navigation of the Livingstone. 
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For this reason we cannot hold that failure by the Traverse to dis- 
play a red light was a fault contributing to the disaster. 

It is further charged that the Traverse displayed no range light 
on her mizzen mast or main mast. The testimony to support this 
proposition is less persuasive than that touching the absence of a red 
light, but it need not be discussed, because, conceding the fault, it did 
not contribute to the accident, for the reasons already set forth. 

It is further charged that the Traverse had no lookout. The facts 
are thèse: When the Livingstone was sighted the Traverse had on 
deck her navigator (the mate), wheelsman, and stationed lookout. 
The lookout saw the masthead lights of the Livingstone before the 
first signal, and reported them. He then took the wheelsman's place 
(the latter being sent aft to examine the log), and remained there 
till collision. No other vessel interfered in any way with the naviga- 
tion of either of the colliding vessels. No other was visible except 
the Peshtigo, far out of reach, and which was also reported long be- 
fore collision. The Livingstone was sighted and seen by ail when 
miles away. Her colored lights were made out a mile and a half off, 
signal of one whistle blown to her, and the navigation of the Traverse 
conducted with référence to her. The view was clear and unob- 
structed, and, so far as the évidence shows, nothing of any character 
or description occurred concerning the approach of the Livingstone 
of which the navigator of the Traverse was not advised from Per- 
sonal observation. Under thèse circumstances, we are not prepared 
to say that the absence of a lookout contributed to the injury. The 
Victory and The Plymothian, 168 U. S. 429, 18 Sup. Ct. 149, 42 L. 
Ed. 519. 

It is further charged as a fault that the Traverse did not stop and 
reverse. Under the findings of the district judge, in which we con- 
cur, the position of the two vessels was one of safety, until the unex- 
pected starboarding of the Livingstone. Up to that time, therefore, 
no rule required the Traverse to stop and reverse, and afterwards 
she was so near the jaws of collision that, in view of the gross fault 
of the Livingstone, she should not be held liable for an error of judg- 
ment committed in the brief moment allowed her navigator to décide, 
especially as it seems highly probable that she would not thereby 
hâve averted collision. 

The decree of the district court holding the Grand Traverse liable 
is reversed, with costs of this appeal, and cause remanded, with in- 
structions to hold the Livingstone solely in fault. 
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WESTINGHOTJSE ELEOTRIO & MFG, CO. v. SARANAC LAKB ELEOTRIO 

LIGHT CO. 

BARANAC LAKE ELECTRIC LIGHT CO. v. WESTINGHOUSE ELECTRIC 

& MFG. 00. 

(Circuit Court of Appeals, Second Circuit. January 14, 1902.) 

No. 63. 

L. Patents— Anticipation— Electrical Distribution. 

The Kennedy reissue patent, No. 11,031 (orginal No. 407,294), for an 
improvement in the method of distributlng and regulating alternating 
electric currents by secondary generators, is void because the acts and 
omissions of the patentée, after the date of the alleged invention, worked 
an abandonnent and dedication of the same to the public. 

2. Sam»; — Validity — Infiungbmbnt. 

The Stanley patent No. 469,809, for a System of electrical distribution 
by means of an alternating current generator and converters, or sec- 
ondary generators, connected with the main-line conductors In multiple, 
includes, as a part of the invention shown, the so-called "Stanley rule" 
for ascertalning the proper length of primary coil, and so construed lt 
was neither anticipated nor lacking In Invention; nor is such patent 
void for prior use of the device at Great Barrington, Mass., which it 
appears was essentially for expérimental purposes. Clalms 1 and 3 also 
held infringed. 

3. Samk — Prior Public Use. 

The fact that a charge is made for the product of a new device or 
combination where the price charged is not remuneratlve is not conclu- 
sive évidence of public use, altliough it raises a presumption against 
expérimental! use, which can be overcome only by clear and convincing 
évidence. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

Thèse are cross appeals from a decree of the circuit court, Northern 
district of New York. 108. Fed. 221. Suit was brought by complain- 
ant upon reissued letters patent No. 11,031 to Rankin Kennedy, Sep- 
tember 24, 1889, and letters patent No. 469,809, to William Stanley, 
March 1, 1892. The circuit court held the Kennedy patent void, and 
:he first and third claims of the Stanley patent to be valid and infringed. 

J. Edgar Bull and Fredk. P. Fish, for complainants. 
M. B. Phillipp and Chas. E. Mitchell, for défendants. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
3END, District Judge. 

LACOMBE, Circuit Judge. The Kennedy patent is for an im- 
provement in the method of distributing and regulating alternating 
electric currents by secondary generators. The patentée arranged 
secondary generators (transformers) in multiple. They had thereto- 
fore been arranged in séries. When so arranged, they became self- 
regulating as to primary current and power; in other words, each 
transformer would take its proper share of current, varying according 
Êo the number of Iights burning on it, so that the lights on one trans- 
former were independent of the lights on another transformer. In the 
more technical language of the claim, the System "consists in pro- 
ducing in two or more derived circuits, constituting the primaries 



WESTINGHOUSE ELEC. & MFG. CO. V. SARANAC LAKE ELEC. L. CO. 885 

of two or more secondary generators, a counter electro-motive force, 
which, when any secondary is open, is practically equal to the applied 
electro-motive force in its primary, and in controlling said electro- 
motive force by the current flowing in the corresponding secondary, 
when the secondary is closed in such manner that the current in the 
primary shall vary with, and be approximately inversely proportional 
to, the résistance in the secondary." 

The judge who heard the cause at circuit held, among other things, 
that certain acts and omissions of Kennedy, taken together, worked 
an abandonment and dedication of his alleged invention to the public. 
We fully concur in his discussion of this branch of the case, which will 
be found in his opinion, and deem it unnecessary to add anything fur- 
ther, affirming so much of the decree as disposes of the Kennedy pat- 
ent upon such opinion. 

The patent to Stanley deals with the same branch of the electric art, 
and is an improvement on Kennedy's. After Kennedy had arranged 
his transformers in multiple, the lights on one transformer were inde- 
pendent of those on another, but nevertheless the candie power on any 
given transformer changed as the number of lamps lighted on that 
transformer varied. When more lamps were turned on the candie 
power of ail went down, and when lamps were turned off the candie 
power of those remaining increased. Stanley's improvement was 
directed toward overcoming this defect. 

The spécification says: 

"The factors of the opération of my System of distribution are employ- 
aient of an alternating current generator supplying currents of approxi- 
mately constant potential, main Unes extending throughout the System of 
distribution, converters or transformers connected thereto, and translating 
devices located in the secondary circuits of the transformers, by the em- 
ployaient of which a sympathetic relation exista between the différent opéra- 
tions of the System, to the end of maintaining a simple and accurate self- 
regulation, so that the absorption of energy by the generator is proportional 
to the energy usefully consumed. The current developed by the dynamo 
may be of as high potential as desired. » * * Thèse converters may be 
«f any construction, but are preferably constructed to hâve the greatest 
magnetic conductivity in their magnetic circuits. There are certain prin- 
cipes of construction which must be adhered to in the proportioning of the 
parts of the converter In order to secure the desired results, and which I 
will now state. It Is necessary, In the flrst place, that the conductivity for 
magnetic force of the magnetic circuit of the converter shall be of so great 
value that when subject to ail degrees of magnetization accruing from the 
various amounts of energy transformed its conductivity for magnetic force 
would be approximately the same. This point of construction is important 
for two reasons: Flrst, the greatest economy of conversion is obtained when 
the rise and fall of magnetism In the core is proportional, as nearly as 
possible, to the rise and fall of the current in the primary coil, and this 
condition is attainable only by keeping the core far below the saturation 
point; and, second, the same condition secures the largest possible counter 
electro-motive force in the primary coils of the converters. This is indis- 
pensable for régulation, as hereinafter set forth. It is impossible to state 
the exact relation between the weight of the core and the strength of the 
current, I hâve found the minimum amount of iron necessary to produce 
satlsfactory results to be one pound of iron for every twenty-flve watts, 
which amount is équivalent to two pounds of iron per lamp, with the lamps 
heretofore generally used by me. * * * In the construction of the coils, 
P and S, the following principles are to be observed: The flrst thing to be 
determined is the length of the primary wire. This should be of such 
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length that, reacting self-inductivçly upon its own magnetlc circuit, the aver- 
âge counter potential so produced approximately equals the potential ap- 
plied to the prlmary circuit When so constructed, an ammeter will prac- 
tically show no current when the secondary circuit 1s open. To obtain thèse 
results in practice, I use the following method: I flrst choose the percentage 
of efficiency to be obtained. Then, having selected a type of magnetic cir- 
cuit affording as great magnetic conductivity as possible, I apply such a 
length of primary conductor that acting self-inductively upon its core the 
différence of the counter potential and applled potential, multiplied by the 
current In the converter, shall equal the predetermined loss of energy inévit- 
able in conversion, and vary the length of primary wire until the desired 
results are attained. It is obvlous that the coefficients of induction in the 
dynamo and armature and converter may be made equal by energizing each 
circuit with the same induction. In the carrying out of my invention, it is 
possible!» use the same coefficients of induction in the armature and the 
dynamo as are présent in the primary circuit of the converter; but this 
equality is not nëcessary. Having by thèse means determined the length of 
the primary coil, the secondary is adapted to it in such a manner as to 
seeure the desired potential according to thé well-known laws affecting the 
opération of induction coils. 1 hâve usually related the potential of the 
secondary to the primary in the ratio of twenty to one. The size of the 
wire in the prlmary and secondary coils is in inverse proportion to their 
electro-motive forces." 

The claims involved are; 

"(1) In a system of electrical distribution, and in comblnation, an alter- 
nating current dynamo and convérters electrically connected with the main- 
line condùctors in multiple arc, and organized to transf orm the current In 
the main conductors lnto currents of less potential and gréater quantity 
in the secondaries, each converter made with a primary coil containing such 
length of wire exposed to magneto-electric Induction that, when operated 
by the dyhamo with which lt is to bé used with its secondary circuit open, 
the electrical pressure and counter pressure in Its primary circuit shall be 
equal with incandescent lamps or othér translating devices in the second- 
ary circuits, substantially as and for thè purposes set forth." "(3) In a 
system of electrical distribution, and In comblnation, an alternating current 
dynamo and convérters organized to trarisform the current generated by 
the dynamo lnto currents of less potential and greater quantity at or near 
the points of . consumption, electrically <*ohnected with the main-line con- 
ductors in multiple arc, and having their primary circuits constantly closed, 
each converter adapted tb the dynamo operating the system by making its 
primary coil of such length that, when supplied with its full proportionate 
share of the entlre normal électro motive force of the machine, its secondary 
circuit bejng open, the electrical pressure and counter pressure in its pri- 
mary circuit shall be approximately equal with translating devices in the 
secondary circuits of the convérters to be eut out of the circuit when not 
in use, wlthou.t the introduction of any résistance In the place of them, 
substantially as and for the purposes set forth." 

As stated before, after the Kennedy improvement, a difficulty still 
existed in thàt the candie power went up or down as lamps on any par- 
ticular transformer were turned on or off. Stanley suggested that the 
difficulty was due to an improper length of wire on the primary, and 
among much else he states precisely, specifically, and exactly what that 
length should be. The amoûnt of Wire for a given character of cur- 
rent supply çannot be stated in feet and.inches, because it is, to some 
extent, dépendent upon other things, such as the quality of iron em- 
ployed in the core, the quality of copper used in the coils, the shape of 
the transformer, and the way the coils are applied. The Stanley pat- 
ent, recognizing thèse variable éléments, gives a rule applicable to ail 
conditions. It says you may détermine the proper length of the pri- 
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mary coil by Connecting the transformer in circuit with the dynamo with 
which it is to be used, and then winding on wire until the loss indicated 
by the formula C 2 R, with the secondary circuit open, equals a cer- 
tain loss of energy. 

The field of invention lies in that obscure and difficult art, which is 
so hard to be understood by those who hâve not constant practical 
expérience with its phenomena, its laws, and its nomenclature, and 
deals with a branch of that art which is still evidently in dispute be- 
tween those who hâve carefully studied it. It is fortunate, therefore, 
that we find the concession in defendant's brief that the rule above 
set forth for determining just what shall be the length of primary coil 
is not found in any prior patents or publications ; for, with this con- 
cession, it is easy to détermine frotn the record that there is no antici- 
pation shown. It is contended, however, by the défendant that this 
so-called "Stanley rule" is no part of the invention claimed ; that there 
is nothing in the claims requiring the rule to be considered as a part 
of the invention thereby covered ; that it is merely in the nature of 
a recommendation, the patentée saying, "In practice I use the follow- 
ing method," being the so-called rule. The first claim (and in that 
respect the third claim uses similar language) prescrites for the 
primary coil "such length of wire exposed to magneto-electric induc- 
tion that when operated by the dynamo with which it is to be used," 
under certain conditions, certain results will follow. Concededly the 
man skilled in the art would not hâve found in that art anything which 
would hâve told him precisely what that length of wire should be. 
The claim does not give any formula for determining what it should 
be, and, if the spécification were equally silent, there might be some 
question as to whether Stanley had really contributed anything of 
importance to the art; certainly it would yet remain for others to in- 
form the art just how to find out a length which would operate as indi- 
cated in the claim. But when the patentée in his claim enumerates 
as one élément of his combination a wire of a length which will accom- 
plish the resuit sought to be achieved, and his patent discloses a 
method for determining that length with mathematical exactness, his 
claim may fairly be sustained for the length thus shown, although it 
might be that some other length covered by the language of the claim, 
but not of the rule, would fall outside the claim. The "length of 
wire exposed," etc., "operated by," etc., "substantially as set forth," 
is the length of wire that the spécification shows as the resuit of a 
given formula. The so-called "Stanley rule" is therefore a part of the 
invention disclosed and claimed in the patent,— indeed, it would seem 
to be the main part of that invention, — and, with the patent thus con- 
strued, the citations from the prior art show neither anticipation nor 
lack of invention. The whole argument of défendants on that branch 
of the case is so interwoven with the postulate that the Stanley rule 
is to be eliminated from the patent that when the postulate is not 
granted the argument becomes wholly unpersuasive. 

The application for the Stanley patent was filed August 15, 1888, 
and défendant contends that prior to August 15, 1886, there was a 
public use by Stanley, at Great Barrington, Mass., of which town he 
was 9 résident, of a System of electrical distribution embodying the 
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combînatîon of apparatus described and claimed in his patent. The 
testimony touching this alleged public use more than two years prior 
to application is voluminous, and the judge who heard the cause at 
circuit has reviewed it at length. The combination of apparatus vvas 
set up there, wires were strung, lights were lit in the premises of users 
in the town, and the plant run, with some intermissions, from Mardi 
iôth to June iôth, when the dynamo broke down, and it vvas never 
operated again. A charge was made for lights, an extremely small 
one, insnfficient to pay expenses, and intended really as a convenient 
way by which Stanley might avoid embroiling himself with his neigh- 
bors, as he probably would do if he gave free light to some and not 
to ail. The plant was not large enough to furnish ail the lights the 
town could use. The invention was of a character which required test- 
ing under conditions which could be found only when the test was 
made in public, and continued for a reasonable length of time, and, 
under the authorities, the charging of an unremunerative price for the 
product of the combination is not absolutely controlling, though it 
raises a presumption against expérimental use, which can be over- 
come only by clear and convincing évidence. We concur with the 
judge at circuit in the conclusion that the use was expérimental, and 
in the argument by which he reached that conclusion, except that we 
are inclined to attach little, if any, weight to the fact that the engine 
and generator were out of public view in an old mill, and the convert- 
ers ïocked up. Such protection against the éléments, and against 
tampering with important and dangerous parts of the apparatus, would 
be expected, even in purely commercial public use. The most per- 
suasive évidence, in our opinion, is found in the circumstance that, 
when the Great Barrington plant broke down after its brief expér- 
ience, the persons in control of the Westinghouse Company, for whose 
benefit (as assignée of the future patent) the combination of apparatus 
was kept at work, were still so unconvinced that the practicai success 
of the system had been demonstrated that they expended thousands 
of dollars more in erecting another plant for a further use of the com- 
bination of apparatus at Lawrenceville, — a use that, concededly, was 
wholly expérimental. 

Infringement of the first and third claims is not substantially dis- 
puted, except upon the theory that the amount of iron contained in the 
cores of défendant 's transformers is such as to take them out of the 
claims of the patent. The claims do not specify any particular amount 
of iron, but défendant contënds that a statement in the spécification 
(quoted above) to the efïect that the minimum amount of iron should 
be "one pound of iron for every 25 watts" must be read into the claims. 
A careful perusal of the text of the spécification shows this contention 
to be unsound. The patentée states that there are certain "principles 
of construction which must be adhered to" in proportioning the parts 
of the converter in order to secure the desired results ; that "it is neces- 
sary" that the conductivity for magnetic force of the magnetic current 
of the converter shall be of so great value that, when subject to ail 
degrees of magnetization accruing from the various amounts of eneirgy 
transformed, its conductivity for magnetic force would be approxi- 
mately the same ; that "this point of construction is important, for 
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two reasons: First, the greatest economy of conversion is obtained 
where the rise and fall of magnetism in the core is proportional as 
nearly as possible to the rise and fall of the current in the primary 
coil, and this condition is attainable only by keeping the core far 
below the saturation point; and, second, the same condition secures 
the largest possible counter electro-motive force in the primary coils 
of the converters." "This," says the patentée in his spécification, 
"is indispensable for régulation." Having thus set forth an "indis- 
pensable principle of construction," which may fairly be read into the 
claim, the patentée, in quite différent language, states the précise pro- 
portion of iron to current which he has used successfully. "It is im- 
possible," he says, "to state the exact relation between the weight of 
the core and the strength of the current. I hâve found the minimum 
amount of iron necessary to produce satisfactory results to be one 
pound of iron for every twenty-five watts, which amount is équivalent 
to two pounds of iron per lamp with the lamps heretofore generally 
used by me. Thus, in constructing a converter designed to supply 
twenty incandescent lamps, I use a core weighing about forty pounds." 
We are clearly of the opinion that défendants do not escape infringe- 
ment of the first and third claims by reason of their using one pound 
of iron, instead of two, for a 50-watt lamp, so long as they adhère to 
the "indispensable principle" of construction set forth in the spécifica- 
tion. Inasmuch as the proof shows that their construction does so 
adhère, their device infringes. 

The decree of the circuit court is afïirmed, with costs. 

Mémorandum on Motion for Reargument. 

PER CURIAM. The motion for reargument is denied. It was 
supposed that upon the argument defendant's counsel practically con- 
ceded that the Stanley rule, as stated by the court, was not found in 
any prior patents or publications. If this supposition be incorrect, 
nevertheless we find in the record no prior patent or publication which 
states that one "may détermine the proper length of the primary coil 
by Connecting the transformer in circuit with the dynamo with which it 
is to be used, and then winding on wire until the loss indicated by the 
formula C 2 R, with the secondary circuit open, equals a certain loss of 
energy." As to infringement, this court in sustaining the circuit court 
did not deem it necessary to add anything to the opinion below. 



In re BEA VER COAL, CO. 
(Circuit Court of Appeals, Ninth Circuit March 3, 1902.) 

No. 740. 

Bànkruptcy— Liens— Valtdity. 

Bankr. Act 1898, § 67(, providing that "ail levies, judginents, attach- 
ments or otber liens" obtained through légal proceedings against an in- 
solvent within four months prior to the filing of a pétition in bank- 
ruptcy against him shall be void if he Is adjudged bankrupt, does not 
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lnvalidate a lien obtained by the levy of an attachment more than four 
montas prlor to the bankruptcy proceedings, tbough dépendent for en- 
forcement on a judgment obtained within four months. 

Pétition to Review the Order and Judgment of the District Court 
of the United States for the District of Oregon. 
fïee 1 10 Fed. 630. 

On December 18, 1899, Alexander H. Kerr, the appellee herein, brought an 
action in the circuit court: of the state of Oregon for Ooos county against 
the Beaver Coal Company to recover $4,098.41, witli interest and costs, and 
on the same day caused a writ of attachment to be lssued in said action, 
and uhder said writ the sheriff seized certain Personal property of the de- 
fendant in the action. On May 19, 1900, judgment was duly rendered in 
favor of the plaintiff for $4,233.66 and costs and disbursements, and the 
judgment entry contained an order directing the sale of the attached prop- 
erty to satisfy said judgment. On June 21, 1900, a pétition in involuntary 
bankruptcy was flled against the Beaver Coal Company, and on August 3, 
1900, it was adjudged a bankrupt. The appellee flled his claim against the 
estate of the bankrupt, asserting priority against the proceeds of the at- 
tached property. It was adjudged to hâve such priority, and from the dé- 
cision of the district court so ruling the présent appeal ls taken. 

W. W. Cotton, J. N. Teal, Wirt Minor, and Joseph Kirk, for peti- 
tioner. 

Thomas G. Greene, Cecil H. Bauer, and William D. Fenton, for 
claimant. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The attachment was issued and levied more than four months prior 
to the institution of the proceedings in bankruptcy, but the judgment 
was made and entered within less than four months prior to such pro- 
ceedings. The question presented on the appeal is whether the ap- 
pellee's lien was dissolved by the proceedings in bankruptcy, by virtue 
of section 6yi of the bankruptcy act, which provides as follows : 

"That ail levies, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who is lnsolvent, at any tirne within four 
months prior to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment, or other lien shall be deemed 
wholly discbarged and released from the same." 

The appellee undoubtedly obtained a lien by virtue of his attachment. 
Under the statute of Oregon, the attached property is held as security 
for the judgment, and the law goes so far as to provide that, as against 
third persons, the attaching creditor "shall be deemed a purchaser in 
good faith and for a valuable considération of the property, real or 
Personal, attached." Hill's Ann. Laws Or. § 150. Was the lien so 
obtained by the attachment lost or merged in the judgment, so that it 
can be said that the lien under which the appellee made his claim 
against the bankrupt estate was "obtained" by the judgment? If so, 
under the plain provision of the bankruptcy act it must be declared null 
and void. It is not disputed that, if no judgment had been taken, the 
attachment lien would hâve been at the time of the institution of the 
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proceedings in bankruptcy a valid and subsisting lien, for it had been 
obtained more than four months prior to such proceedings. We do not 
think the lien thus obtained was lost by reducing the claim to a judg- 
ment. By the law of Oregon, the lien of an attachment upon personal 
property is enforced by a provision in the judgment entry directing the 
sale of the attached property. The judgment order so made does not 
create a new lien nor discharge the old. fit directs only the enforce- 
ment of the lien. It is similar in its nature to a decree for the fore- 
closure of a mortgage. It sustains the attachment lien, and subjects 
the attached property to its satisfaction. Construing the language 
above quoted from section 67I, we think it refers solely to liens, and 
that it does not mean that ail judgments rendered within four months 
prior to bankruptcy shall be null and void. The use of the words 
"judgments * * * or other liens" indicates that it was the purpose of 
the act to avoid liens only which were obtained by judicial proceedings 
within the prescribed time, and not to déclare void judgments as such. 
This view is in harmony with other provisions of the bankruptcy law. 
Judgments rendered, even after bankruptcy, are sustained as determin- 
ing the claim thereby adjudged. Section 63a. In brief, the intention 
of the act was to set aside préférence liens obtained by légal proceed- 
ings within four months prior to bankruptcy. The lien in the présent 
case was "obtained" by the attachment. The bankruptcy law recog- 
nizes ail valid liens that existed four months prior to bankruptcy pro- 
ceedings. The attachment lien was not discharged nor was its nature 
altered by the judgment. It required no judgment or levy to make it 
good as a lien. It would hâve remained a valid lien if no judgment 
had been taken. No lien was "obtained" by the judgment, and none 
was lost thereby. 

We are aware of décisions which are not in harmony with this view. 
In re Lesser (D. C.) 108 Fed. 201, Brown, district judge, held that the 
provisional lien acquired by an attachment more than four months 
prior to the filing of a voluntary pétition in bankruptcy by the défend- 
ant is discharged where the judgment is not obtained until within four 
months prior to the filing of the pétition. The court, in reaching this 
conclusion, was moved by the considération that the attachment lien, 
under the laws of Connecticut, was but a provisional lien, only to be 
made effective through a judgment, levy, or demand, and by the opin- 
ion entertained by the court that ail judgments obtained within the 
prescribed period were within the ban of the statute, and that unless a 
valid judgment could be rendered, and a valid levy could be made, no 
method remained to enforce the provisional lien. So, in Re Johnson 
(D. C.) 108 Fed. 373, Wheeler, district judge, held that the lien pro- 
vided for under the statutes of Vermont does not become perfect as 
a charge upon the attached property until the recovery of the judg- 
ment and the taking in exécution, and that, since the statute déclares 
such judgment and levy void, a creditor, without them, has no perfect 
lien, and that the judgment and levy are wholly inoperative to perfect 
what was theretofore an imperfect lien. Lowell, district judge, how- 
ever, in Re Blair (D. C.) 108 Fed. 529, held that by the statutes of 
Massachusetts an attachment créâtes a lien, and that the purpose of 
section 6?i is to déclare void only liens obtained by judgments, attach- 
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ments, or éther légal proceedings, within the prescribed period prior to 
bankruptcy. Said the court: 

"Where, hbwever, the lien is created by the attachment, the judgrnent and 
levy create no new or additional lien, but only enforce a lien already existing. 
Hence in this case the levy and exécution did not affect the property attached 
with a lien avoided by the bankrupt act, but only enforced a lien already 
existing, which lien the bankjrtu»|' act expressly protected." 

With thèse views, and with those of the court herein appealed from,. 
we agrée. 
The judgment of the district court is affirmed. 



TREAT, Internai Revenue Collecter, v. TOL.MAN. 

(Circuit Court of Appeals, Second Circuit February 28, 1902.) 

No. 61. 

1. Power of Attorney — Définition. 

A power of attorney is an instrument by which the authority of an 
attorney in faet or priva te nttorney is set forth. 
8. Warrant of Attorney— Définition. 

A warrant of attorney is an instrument authorizing an attorney at law 
to appear In behalf of its maker, or confess judgment against him. 
8. Internal Revenue— Stamp Tax— Warrant to Confess Judgment. 

A provision in a note authorizing any attorney at law to appear in 
court on behalf of its mater and' confess judgment against him is 
a warrant of attorney, and not a power of attorney, and is not within 
War Revenue Act June 13, 1808, requirlng stamps on powers of attorney 
to sell or cqnvey real estate and perform other acts. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is an appeal from a judgment entered in favor of the plaintiff 
in a cause tried in thé circuit court for the Southern district of New 
York (jo6 Fed. 679) upon an agreed state of facts, the substantial por- 
tions of which are as follows: 

The défendant is the collecter of internai revenue of the TJnited States In 
this district. The plaintiff tnàde lpans of divers sums of money to various 
persons, from whom he réceived 1,025 Instruments or memoranda in writing, 
commonly known as "judgment notes," of which the followlng is a copy in 
blank: 

"New York, , 189-. 

" — - after date, for value réceived, I promise to pay, to the order of 

myself, — — — dollars, at room A, St. Paul Building, 220 Broadway, With 
interest at 6 pèr cent, per ànnum after maturity. And to secure the payment 
of said amount I hereby authorize, irrevocably, any attorney of any court 
of record te appear for me In such court, in term time or vacation^ or before 
any justice of the peace, at any time hereafter, and confess a judgment, 
without jjrocess, in favor of the holder of this note, for such amount as 
may appear' to be unpaid thereon, together with costs and ten dollars at- 
torney's fées, and to waivè and release ail errors which may lntervene in 
aDy such; proceedings, and consent to immédiate exécution upon such Judg- 
ment; hereby ratifying and conflrming ail that my said attorney may do by 
virtue therebf. 



The action is brought to recover the sum of $269.06, with interest from 
August 10, 1809, paid, as alleged, under protest, to the collecter of internai 
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revenue by the plaintiff. It représenta the value of f 1,025 revenue stampa, 
of the dénomination of 25 cents each, with interest, affixed to 1,025 instru- 
ments in writing, which the government contends contains, not only a prom- 
issory note, but a power of attorney. The plaintiff did affix a two cent stamp 
to each of the promissory notes, but failed to affix the 25 cent stamp to the 
remainder of the instrument in writing, which the government contends is 
a power of attorney, and therefore taxable. The demand for the payment 
of the sum now sought to be recovered was made by the collector of internai 
revenue for the Second district, under and pursuant to the provisions of 
the act of congress approved June 13, 1898, entitled "An act to provide ways 
and means to meet war expenditures and for other purposes." The spécifie 
portion of the act relied upon by the collector in exacting payment of the 
tax, and now relied upon by him in defending this suit for refund, is that 
portion of Schedule A which reads as follows: "Power of attorney to sell 
and eonvey real estate or to rent or lease the same, receive or collect rent, 
sell or transfer any stock, bonds, scrip, or for the collection of any dividends 
or interest thereon, or to perforai any and ail other acts not hereinabove 
speeifled, twenty-five cents: provided, that no stamps shall be required upon 
any papers necessary to be used for the collection of daims from the United 
States, for pensions, back pay bounty, or for property lost in the military or 
naval service." The government contended that under the provision, "or 
to perform any and ail other acts not hereinabove specified," the défendant 
was justified in exacting the payment of said 25-cent stamp tax. The court 
held that said instrument comprised a promissory note, and a separable 
clause providing for the entry of judgment on said note in case of nonpay- 
ment, and that the Iatter was not a power of attorney, wlthin the meaning 
of said section, but was rather what is known as a "warrant of attorney." 

Arthur M. King, for plaintiff in error. 

Before WALXACE, Circuit Judge, and TOWNSEND, District 
Judge 

TOWNSEND, District Judge (after stating the facts). The légis- 
lative intent, as disclosed by the spécial provisions of said schedule, 
appears to hâve been to tax those instruments by which one individual 
authorizes another to act on his behalf, either at meetings of corpora- 
tions, or in the transaction of certain classes of business relating to 
real estate or corporate securities, or claims against the United States 
not enumerated in said proviso. The gênerai clause, "or to perform 
any or ail other acts not hereinabove specified," should, therefore, be 
interpreted, under the doctrine of noscitur a sociis, to refer to other 
classes of business of the same gênerai character as those specifically 
enumerated. Ail of the acts within the scope of this classification are 
such as may be performed by any layman as an attorney in fact. The 
acts authorized under the instrument in question are confined to the 
exercise by an attorney at law of a court of record of his duties as an 
officer of the court in the proceedings taken in such court by virtue of 
his retainer. Such an instrument has always been recognized as a 
warrant of attorney, or évidence of authority to such attorney to repre- 
oent the party as such officer of court in such a proceeding. The dis- 
tinction between powers of attorney and warrants of attorney is clearly 
set forth in text-books and the décisions of the courts. A power of 
attorney is an instrument by which the authority of an attorney in fact 
or private attorney is set forth. By attorney in fact is meant one who 
is given authority by his principal to do a particular act not of a îegal 
character. A warrant of attorney is an instrument authorizing an at- 
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torney at law to appear in an action on behalf of the maker or to con- 
fess judgment against him. An attorney at law is employed to appear 
for parties to actions or other judicial proceedings, and is an officer 
of the court. And. Law Dfct. pp. 92-94; 18 Am. & Eng. Enc. Law, 
p. 871 ; 28 Am. & Eng. Enc. Law, p. 685 ; Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. Ed. 589. It would seem that congress could not 
hâve intended by such gênerai words to impose a tax upon this class of 
officiai acts done in the course of judicial proceedings. Such a tax, 
for the purpose of revenue, should not be extended by gênerai or 
ambigupus words to embrace transactions without its expressed scope. 
Boyd y. Hood, 57 Pa. 98; Smith v. Waters, 25 Ind. 397. 

This conclusion is strengthened by the fact that no case has been 
cited in which such warrants hâve been tâxed. The provisions of the 
section in question accord with the provisions of preceding acts of a 
similar character. 

The original fédéral internai revenue act, in enumerating the instru- 
ments required to be stamped, says : 

"Any bonds, bills single or pénal, forelgn or Inland bllls of exchange, 
promissory note, or other note for the security of money, • * » any 
letter of attorney, except for lnvalld pensions, or to obtain or sell warrants, 
for land granted by the United States as bounty for mllitary services per- 
formed In the late war." 5th Cong. Sess. July 6, 1797, c. 11, î 1 (1 Stat 527). 

The question as to the scope of this act was raised in Davis v. 
Ostrander, 1 Johns. Cas. 106. The court there decided that an arbi- 
tration bond was not within the provisions of said act. A note to this 
case reads as follows : 

"On application of the clerk for the direction of the court, on the question 
whether powers of attorney in suits pending In court ought to be received 
without being stamped, thé court said that such powers need not be stamped, 
and that the above-mentloned act applied to gênerai letters of attorney only." 

The clause in question, then, embodies a warrant of attorney, or évi- 
dence to the court of a retainer whereby a party to a pending cause 
has substituted an officer of court as his représentative before the court 
in said cause. Such a warrant does not constitute said officer of court 
an agent or attorney in fact to carry on business, and is not within the 
provisions of this statute which authorizes the taxation of powers of 
attorney. 

The décision is affirmed. 



BBADFORD GLYCERINE CO. v. KIZER, 

(Circuit Court of Àppeals, Sixth Circuit February 12, 1902.) 

No. 1,024. 

Evidence— Opinion— Qualification of Expert. 

A professor of chemlstry, ôtherwise qualified as an expert, ls not dls- 
quallfled from givlng his opinion as to the cause of an explosion of nitro- 
glycérine, in answer to a hypothetical question, by the fact that ne has 
had no practical expérience in its manufacture. 

Same— Sobjeots of Expert Testimony— MAtters in Issue. 

Whether a plaintif! was gullty of contributory négligence, under the 
facts shown by the évidence, ls a question for the Jury, and a witness 
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cannot properly be permitted to express hls opinion thereon In auswer 
to a hypothetlcal question. 

S. Same— (Jompetbncy of Expert— Discrétion ov Court. 

Whether a witness is qualified to testify to a matter of opinion ls a 
preliminnry question, the détermination of which resta largely in the 
discrétion of the trial judge, and his décision is conclusive, unless clearly 
shown to be erroneous in matter of law. 

4. Affeal— Re vie w— Exceptions. 

A charge to which no exception was taken at the time cannot be re- 
viewed on a writ of error. 

5. Mastkr and Servant— Action fou Injury to Servant — Factb Raisin» 

Presumption op Négligence. 

Where, in an action by a servant against the master to recover for an 
Injury caused by an explosion of nitroglycérine, manufactured by de- 
fendant, it was an undisputed fact that the nitroglycérine exploded 
spontaneously, and there was évidence tending to show that if pure and 
properly made it would not so explode, but that it would if impure, it 
was not error to charge that, if the jury found such to be the fact, then 
a presumption of impurity arose from the fact of the explosion. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

The défendant in error, plaintiff below, hereafter called the plaintiff, 
brought this action against the plaintiff in error. défendant below, hereafter 
called the défendant, to recover damages sustained on account of an accident 
caused by the explosion of nitroglycérine. The défendant was engaged in 
manufacturing and exploding nitroglycérine in oil and gas wells. The plain- 
tiff, for some time before and at the time of the accident, was at work for 
the défendant as an oil-well shooter. It was his duty to haul the nitro- 
glycérine from the magazine of the défendant, where it was stored, to oil 
and gas wells, place it in tin shells, lower it to the bottom of the well, and 
there explode it by dropping a heavy weight upon it. It is necessary that 
such nitroglycérine should be properly manufactured, and the materials com- 
posing it should be in proper proportions, and the nitroglycérine thoroughly 
washed in order to prevent spontaneous combustion. The plaintiff, at the 
time of the accident, had removed from the wagon in which he had brought 
it to the well the nitroglycérine, which was contained in cans. He had put 
a part of it into the tin shells, which he had lowered into the well, and the 
cans from which this nitroglycérine had been taken were returned to the 
wagon. While preparing to uncork another can in the derrick he heard a 
hissing sound in the wagon, and, glancing up, saw a blaze coming from one 
of the empty cans, and ran oui of the derrick just as an explosion took 
place, which threw him down, injuring him about the head and body, where 
he was struck by pièces from the exploding cans. The négligence averred 
is furnishing nitroglycérine which had been Improperly manufactured by 
the défendant, and was therefore likely to explode when handled in the 
usual way. The défendant claimed that the plaintiff was guilty of contrib- 
utory négligence in using leaky cans and allowing his wagon to become 
saturated with the fluid. There was évidence that impure nitroglycérine 
would explode spontaneously, but that pure nitroglycérine would not so ex- 
plode, and four witnesses were asked the following question by plaintiff's 
counsel: "Supposing a nitroglycérine shooter had brought in his wagon to 
an oil well a number of cans of nitroglycérine, and after having emptied the 
nitroglycérine therefrom in the month of August, and after said cans had 
been so opened and emptied, and were replaced in the wagon, and without 
coming in contact with any substance whatever, except the air, a blaze is 
generated, and appears upon and issuing from said cans, and the can ex- 
plodes; to what, in your opinion, based upon your knowledge and expéri- 
ence, as above stated by you, would said blaze and explosion be attributed?" 
Allowing this question to be answered is alleged as error. The défendant 
placed a witness on the stand, and asked him whether, in his opinion, it 
was ordinary care and prudence in that business for a shooter, when the 
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san was shining, to allow his wagon, in tlie condition lt was usually in, to 
stand open when he had taken out the cans, and whether, in his opinion, it 
wouid be likely to cause the substance inside to take fire. The answers to 
thèse questions were excluded on the ground that the witness was not 
shown to be qtialifled to answer them, and the court's ruling in that regard 
is alleged as error. Exceptions were also taken to the charge of the court to 
the jury, which rendered a verdict for the plaintiff, and the judgment is 
brought hère for review on writ of error. 

G. Harmon, for plaintiff m error. 
B. F. James, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

WANTY, District Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

1. The assignments of error relating to the testimony of the 
four expert witnesses for plaintiff, except that of the witness Young, 
cannot be considered, as no objection was made on the trial to the 
testimony of two of them, and to one there was only a gênerai ob- 
jection, without giving any reasor* for it. The objection to the an- 
swer of the witness Young to this hypothetical question was "that 
the witness had not been shown to hâve any practical knowledge of 
the question." This witness, sworn as an expert, was at the time 
of giving his testimony, and for the preceding fourteen years had 
been, filling the chair of advanced chemistry in the Ohio Normal 
University. He showed that he had studied the subject of nitro- 
glycérine, gave the formula by which it was manufactured, and his 
testimony agreed with that of the manufacturers and the other chem- 
ists, to whose testimony no objection was made. He qualified as an 
expert, the question asked him was a hypothetical one, and his lack 
of practical expérience was no ground for its exclusion. Bierce v. 
Stocking, il Gray, 174; 12 Am. & Eng. Enc. Law, 433. 

2. The question propounded to the witness Smith, asking whether, 
in his opinion, it was ordinary care and prudence in that business for 
a shooter, when the sun was shining, to allow his wagon, in the condi- 
tion it was usually in, to stand open, when he had taken out the cans, 
was properly excluded, as it called for the détermination of an issue 
which was for the jury. If he had been qualified, he could hâve sworn 
to the chemical action of the sun's rays on the nitroglycérine in the 
wagon, but it would not be for him to say whether such exposure was 
négligence, as that was an inference to be drawn from the circum- 
stances proven. Motey v. Granité Co., 20 C. C. A. 366, 74 Fed. 155- 
159, and cases there cited. The other question was properly excluded 
on the ground that the witness was not shown to be qualified to answer 
it. He was a well-shooter, and had had considérable expérience, but 
it was not shown that he had peculiar knowledge of any chemical action 
that might be produced by the sun's rays upon the substance in the 
wagon. It was urged that his long expérience in handling nitroglycér- 
ine and assisting in its manufacture qualified him to express an opinion, 
but such qualification is a question for the trial judge, and its détermi- 
nation is very largely in his discrétion. Mr. Justice Gray, in Manufac- 
turing Co. v. Phelps, 130 U. S. 520-527, 9 Sup. Ct. 6oi, 603, 32 L. Ed. 
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1035, thus tersely states the rule : "Whether a witness called to testify 
to any matter of opinion has such qualifications and knowledge as to 
make his testimony admissible is a preliminary question for the judge 
presiding at the trial, and his décision of it is conclusive, unless clearly 
shown to be erroneous in matter of law. Perkins v. Stickney, 132 
Mass. 217, and cases cited; Sorg v. Congrégation, 63 Pa. 156." See, 
also, Spring Co. v. Edgar, 99 U. S. 645-658, 25 L,. Ed. 487, and cases 
cited. 

3. The défendant complains hère of the charge of the court on the 
question of contributory négligence, but the charge given accords sub- 
stantially with the request made by the défendant, and correctly stated 
the law ; but if it had not been requested, and had not correctly stated 
the law, no exception having been taken at the time, it could not be re- 
viewed hère. 

4. There was no proof on the subject of how the nitroglycérine in 
question in this case was made. A number of witnesses swore that 
pure nitroglycérine will not explode spontaneously, and that impure 
nitroglycérine will so explode. The court charged the jury that if 
they believed from the évidence that pure nitroglycérine would not ex- 
plode spontaneously, and that this nitroglycérine did so explode, they 
could take the fact of the explosion into considération in determining 
the question as to the purity of the nitroglycérine ; but that in consider- 
; ng that question, if they found that pure nitroglycérine would explode 
as well as impure nitroglycérine, the fact of the explosion could not be 
considered as bearing upon the question of purity, which instruction 
was immediately followed by the instruction complained of, which is : 

"When there is, as in this case, an explosion of this nitroglycérine, there 
is a presumption arises that it was from some inhérent defeet, something in 
the character of the nitroglycérine itself, due to surplus acid or some other 
cause, that made it explode, without the intervention of any other agency. 
Now, that being the presumption, unless that is explained by the évidence, 
you are warranted in coming to the conclusion that the défendant furnished 
the plaintiff with impure nitroglycérine, and in that departecî from his duty 
as an employer." 

When the jury returned for further instructions this part of the 
charge was practically repeated, and the défendant complains that after 
the fact of the explosion, which was admitted, appeared in the case, it 
erroneously placed upon him the burden of proving that he was free 
from négligence. Under the évidence in this case, there could be no 
claim that the cause of the accident could not be accounted for. 

It was accounted for if nitroglycérine, when properly manufactured, 
could not explode spontaneously, and this nitroglycérine did so ex- 
plode. The jury were compelled to find the other necessary facts be- 
fore they could infer négligence from the explosion. When that prima 
facie case was made, the burden of rebutting it was upon the défendant. 
The case does not corne within the rule that the fact of accident carries 
with it no presumption of négligence on the part of the employer, laid 
down in Railroad Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 
L. Ed. 1136, and Patton v. Railway Co., 179 U. S. 658, 663, 21 Sup. 
Ct. 275, 45 L. Ed. 361, nor within the cases in the state courts referred 
to in defendant's brief. Under the facts in this case, négligence in the 
113 F.— 57 
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manufacture of the nitroglycérine would be presumed in the absence of 
évidence showing care in the manufacture of it, as the explosion raises 
a presumption of négligence, if there is no explanation of the real cause 
for such explosion. Judson v. Powder Co., 107 Cal. 549, 40 Pac. 1020, 
29 L. R. A. 718, 48 Am. St. Rep. 146, and the note to the same case 
in 29 Iv. R. A. 718; Schoepper v. Chemical Co., 113 Mich. 582, 71 
N. W. 1081. 

We find no error, and the judgment is affirmed. 



PONG MET YUK v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 24, 1902.) 

No. 716. 

Chinese— Failtok to Obtain Certificatk of Résidence— Déportation— 
jukisdiction. 

Act Cong. May 5, 1892, gives a eommissioner jurisdiction to hear the 
charge against a Chinanian of being in the country without a certiflcate 
of résidence, though section 6, providing for issuance of such certiflcates 
to Chinamen. déclares that one not obtaining a certiflcate within a 
certain time shall be adjudged to be unlawfully in the country, and 
Bhall be arrested and taken before a United States "judge"; the act 
after continuing in force, by section 1, ail laws prohibiting and regulat- 
ing the coining in of Chinamen, and declaring, by section 2, that any 
Chinamen adjudged under any of said laws not entitled to remain in the 
country shall be deported, providing, by section 3, that any Chinaman 
arrested under "this act, or the acts hereby extended," shall be adjudged 
unlawfully in the country, unless he shall establisb his right to remain 
to the satisfaction of "such justice, judge, or eommissioner"; and Act 
Cong. March 3, 1901 (31 Stat 1093), providing that the district attorney 
may designate tbe eommissioner before whom a Chinaman, arrested for 
being unlawfully in the country or having unlawfully entered, shall be 
taken for hearing. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

The appeal in this case is taken from the judgment or the district court 
afflrmlng an order of déportation of the appellau!-, Fong Mey Yuk, who was 
arrested at San Francisco on April 20, 1901, upon a warrant issued by a 
United States eommissioner upon a complaint sworn to and lodged with said 
eommissioner charging the appellant with being a Chinese manual laborer 
without the certiflcate of résidence required by the act of congress entitled 
"An act to prohibit the coming of Chinese persons into the United States," 
approved May 5, 1892, and the act amendatory, approved November 3, 1893. 
On May 2, 1901, the appellant was brought to trial before said eommissioner. 
Upon the évidence adduced, the eommissioner made his flndings and judg- 
ment of déportation, holding that the appellant is a Chinese manual laborer 
and a subject of the empire of China, and that she was found within the 
limits of the United States without the certiflcate of résidence required by 
said acts, and that she had not shown that she had been unable to obtain 
such certiflcate for any of the reasons which the act spécifies as excuses 
therefor. 

Lyman I. Mowry, for appellant. 

Marshall B. Woodworth, U. S. Atty., and Benjamin L. McKin- 
ley, for the United States. 
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Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The appeal présents two questions — First, had the United States 
commissioner jurisdiction to hear and détermine the charge set 
forth in the complaint? And, second, was the évidence sufficient 
to justify his judgment? Section 12 of the act of May 6, 1882, 
provides that any Chinese person found unlawfully within the United 
States shall be deported to the country whence he came, after be- 
ing brought before some "justice, judge, or commissioner of a 
court of the United States, and found to be one not lawfully en- 
titled to be or remain in the United States." Section 12 of the act 
of July 5, 1884, provides substantially the same remedy as that 
of the act of May 6, 1882. Section 13 of the act of September 13, 
1888, provides that any Chinese person found unlawfully in the 
United States may be arrested upon a warrant issued upon a com- 
plaint under oath "by any justice, judge, or commissioner of any 
United States court," and when convicted upon a hearing, and 
found and adjudged to be one not lawfully entitled to be or remain 
in the United States, shall be removed to the country whence he came. 
Section 2 of the act of May 5, 1892, provides "that any Chinese per- 
son or person of Chinese descent, when convicted and adjudged un- 
der any of said laws to be not lawfully entitled to be or remain in 
the United States, shall be removed from the United States to 
China." The previous acts had required that such person be remov- 
ed to the country whence he came. Section 6 makes provision for 
the issuance of certificates of résidence to Chinese persons law- 
fully in the United States, and enacts that "any Chinese laborer 
within the limits of the United States who shall neglect, fail or re- 
fuse to comply with the provisions of this act, or who after one 
year from the passage thereof shall be found within the jurisdic- 
tion of the United States without such certificate of résidence, shall 
be decreed and adjudged to be unlawfully within the United States 
and may be arrested by any United States customs officiai, collector 
of internai revenue or his deputies, United States marshal or his 
deputies and taken before a United States judge." It is contended 
that ail the prior législation referred to Chinese who unlawfully en- 
ter ed the United States, and that by the act of 1892 provision was 
made for the déportation of a différent class, — those who, although 
they had entered lawfully, had failed to acquire the right to remain, 
and were therefore unlawfully within the United States ; and it 
is contended that as to this second class the jurisdiction to order 
déportation is conferred only upon "a United States judge." Sec- 
tion 1 of the act of May 5, 1892, provides : "Ail laws now in force 
prohibiting and regulating the coming into this country of Chinese 
persons and persons of Chinese descent are hereby continued in 
force for a period of ten years from the passage of this act." Those 
laws, so continued in force, it may be conceded hâve référence to 
prohibiting and regulating the coming into this country of Chinese 
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perSons and persons of Chinese descent, and not the déportation of 

Chinese persons found to be unlawfully within the côuntry. There 
would be no authority in the act of May 5, 1892, for the présent pro- 
ceeding, were it not for section 3, which provides as follows: "That 
any Chinese person or person of Chinese descent arrested under 
the provisions of this act or the acts hereby extended shall be ad- 
judged to be unlawfully within the United States unless such per- 
son shall establish, by affirmative proof, to the satisfaction of such 
justice, judge or commissioner, his lawful right to remain in the 
United States." That section déclares in plain terms that a pro- 
ceeding may be instituted before a commissioner against any Chi- 
nese arrested under the provisions of the act of May 5, 1892. It 
has the efïëct to enlarge the provision of section 6, and to enact that 
the proceeding may be not only before a United States judge, but 
that it may be before a justice, judge, or commissioner. If there 
be any doubt that this is the true construction of the act, it is dis- 
pelled by the act of March 3, 1901 (31 Stat. 1093), which provides 
as follows : "That it shall be lawful for the district attorney of the 
district in which any Chinese person may be arrested for being found 
unlawfully within the United States or having unlawfully entered 
the United States to designate the United States commissioner with- 
in such district before whom such Chinese person shall be taken for 
hearing." 

We find no ground for holding that the évidence is insufficient to 
justify the fmdings, judgment, and order of déportation. The com- 
missioner saw the witnesses, heard their testimony, and reached the 
conclusion that the appellant was born in China, and that she was 
a laborer, and that she had not procured the certificate entitling her 
to remaia in this country, as provided by law. There is no conten- 
tion that in so holding he was guided by any erroneous view of the 
law or the évidence. Such being the case, we would not be justi- 
fiée! in disturbing his conclusion, even if we deemed it contrary to 
the weight of the évidence, which we do not. The burden of proof 
rested upon the appellant to prove to the "satisfaction of the court" 
the facts upon which depended her right to remain in the United 
States. This she failed to do. 

The judgment of the district court is affirmed. 



ST. LOUIS MIN. & MILL. 00. OF MONTANA et al. v. MONTANA MIN. 

CO., Limited. 

(Circuit Court of Appeals, Ninth Circuit March 10, 1902.) 

No. 714. 

Mining — Extralateral Rights. 

The owner of a mining claini given by Rev. St. § 2322, the right to 
possession of surface and everything within his claim, except veins 
having their apices iD the surface of another claim, and also given the 
right to follow Into adjoining claims veins having their apices in his 
claim, cannot tunnel from- his claim through an adjoining patented claim 
011 he strikes a vein therein having its apex in his claim; section 2319 
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declaring "the lands" in which minerais are found open to purchase, 
and section 2325 authorizing a patent for "any land" located for min- 
erais, indieating that the patent is a grant of the land, with the rights 
incident to cominon land ownership. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

Toole & Bach, for appellants. 

W. E. Cullen, E. C. Day, and W. E. Cullen, Jr., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The St. Louis Mining & Milling Com- 
pany is the owner of the St. Louis Iode mining claim, and the Mon- 
tana Mining Company, Limited, the appellee, is the owner of the 
Nine Hour Iode mining claim, which adjoins the St. Louis claim on 
the east. The appellants were proceeding to drift a tunnel 260 
feet underground horizontally from the St. Louis claim eastward, 
and into the Nine Hour claim, for the ptrrpose of reaching and 
mining a Iode which had its apex in the St. Louis claim, and which 
they had the right to pursue on its downward course, as it passed 
with its dip to the eastward out of their side line into the Nine Hour 
claim. It was stipulated that the tunnel, if projected in the course 
in which it was being drifted, would reach the vein or Iode which 
had its apex within the St. Louis claim, and that in the course of its 
progress there would be encountered no other vein, Iode, or ledge. 
At the suit of the owner of the Nine Hour claim, the circuit court 
enjoined the appellants from proceeding further with said tunnel. 
From that decree the présent appeal is taken. 

The case involves the interesting question whether the owner of 
a mining claim who has the right to pursue beyond the side lines 
of his claim a vein or Iode which has its apex within his own claim 
is confined in his right to opérations within or upon the vein itself, 
and is without authority to otherwise enter the adjoining claim. 
The appellants contend that a patent for a mining claim by its 
terms conveys only the surface of the claim, together with ail veins, 
Iodes, or ledges having their tops or apices within the surface bound- 
aries thereof, and that the granting words of the appellee's patent 
circumscribe the right of the grantee thereof to the précise estate 
granted, and that since the mining law confers the gênerai right to 
explore and purchase the minerai lands of the United States the 
appellants, in this instance, hâve the right to explore within the Nine 
Hour claim, and thereby to reach their own property, so long as 
they interfère with no right granted to the owners of the latter claim. 
It is true that the statute (section 2322, Rev. St.), and the patents 
thereupon issued, confer upon the locators of mining claims in terms 
only "the exclusive right of possession and enjoyment of ail the 
surface included within the lines of their locations, and of ail veins, 
Iodes, and ledges throughout their entire depth, the top or apex 
of which lies inside of such surface lines extended downward ver- 
tically, although such veins, Iodes, or ledges may so far départ from 
a perpendicular in their course downward as to extend outside the 
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vertical side lines of such surface locations"; and that the statute 
further spécifies that such locators, notwithstanding their extralater- 
al rights, shall hâve no authority to enter upon the surface of a 
claim owned or possessed by another. But the appellants must 
find in the same statute the full measure of their own right. What 
are the rights that are given by the patent to the owners of the 
St. Louis claim? They are given the right of possession of the 
surface and of everything within their own claim, except the veins 
or Iodes thèrein, which may hâve their apices in the surface of an- 
other claim, so as to give the owner of the latter extralateral rights, 
and they are given the right to follow outside of their side lines 
and into adjoining claims ail veins or Iodes which hâve their apices 
in their own claims, so as to confer extralateral rights. This is their 
right, and no more. There is no warrant for saying that they hâve 
any gênerai right of exploration within land of an adjoining patented 
claim, whether upon or below the surface. The right of exploration 
is given for the purpose of making discovery of minerai. Of 
what avail would be the right of exploration if no benefit could be 
obtained from discovery made thereby? The ground covered by a 
subsisting, valid minerai location is open to exploration only by 
the owner thereof. The statute gives the appellants the right to 
follow the vein which they were seeking to reach by the tunnel, but 
it confers upon them no right to approach it from any point other 
than from the vein or Iode itself. The mining laws, as we construe 
them, grant to a minerai locator more than the mère right to the 
surface of his claim and to the veins or Iodes which hâve their apices 
therein. The statute (section 231g) déclares "the lands" in which 
valuable minerai deposits are found to be open to occupation and 
purchase; and section 2325 provides that "a patent for any land 
claimed and located for valuable deposits may be obtained in the 
following manner." Thèse provisions tend to indicate that the pat- 
tent when issued is a grant of land with ail the rights incident to 
common-law ownership.,, The reason for specifying in the descrip- 
tion of the grant the "veins, Iodes, and ledges" is for the purpose of 
defining what is granted in addition to the land, namely, the right 
to pursue such veins, Iodes, and ledges extralaterally in case they de- 
part from the perpendicular and extend beyond the side lines of the 
claim. This view is in accord with the trend of ail the décisions to 
which our attention has been directed. In Copper Cq. v. Heinze, 
64 Pac. 326, 53 L. R. A. 491, the suprême court of Montana held, in 
substance, that the owner of a mining claim is prima facie the owner 
of a vein or Iode found at a depth of 1,300 feet within the vertical 
planes of the lines of his own claim, and that that presumption would 
prevail until it was shown that the vein had its outcrop in the sur- 
face of some other located claim in such a way as to give to the 
owners of the latter the right to pursue it on its downward course. 
The court said: 

"Upon a valid location of a definite portion of land is fbunded the right 
ôf possession. The patent grants the fee, not to the surface and ledge only, 
but to the land eontaining the apex of the ledge. The right to follow the 
ledge upon its dip between the vertical planes of the parallel end Unes ex- 
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tending In their own direction, when lt départs beyond the vertical planes 
of tlie side lines, is an expansion of the rights which would be conferred by 
a common-law grant" 

Of similar import is State v. District Court of Second Judicial Dist. 
of Silver Bow Co. (Mont.) 65 Pac. 1020. 

In Doe v. Waterloo Min. Co. (C. C.) 54 Fed. 935, Judge Ross said : 

"Kxcept as modifier! by the statute, no reason ls perceived why one who 
acquires the ownership or possession of such lands should not bold them 
with and subject to the incidents of ownership and possession at common 

law." 

In Consolidated Wyoming Gold Min. Co. v. Champion Min. Co. 
(C. C.) 63 Fed. 540, Judge Hawley said: 

"Hands off of any and every thing within my surface lines, extending ver- 
tlcally downward, until you prove that you are working upon and following 
a vein which has its apex within your surface elaim." 

We find no error in the decree of the circuit court. The decree 
is affirmed. 



UNITED STATES v. VAN WINKLB. 

(Circuit Court of Appeals, Ninth Circuit February 3, 1902.) 

No. 733. 

L Minéral Lands— Cuttinq Timber— Chakacter o» Land — Detbbminatioh— 
Maps — Admissibility. 

On an issue whether public land on which timber was eut by de- 
fendant was minerai land, within Act Oong. June 3, 1878, authorizing 
résidents of certain minerai districts to eut timber on minerai lands, a 
geological map of the territory in which the lands were located, issued 
by authority of interior department, was admissible for use in connec- 
tion with the évidence of witnesses, and to show the gênerai nature of 
the land described, its élévation and surroundings, and its situation with 
relation to lands proven to be minerai, where not in any way purportlng 
to show the nature of the land In controversy, or to lndicate that lt was 
minerai. 

8. Same— Public Records— Harmless Error. 

The admission of a certifled copy of the "gênerai description of the 
survey" of the township in which the land in controversy was situated, 
containlng no référence to the particular land, but referring in gênerai 
terms to the township, stating that lt was mountainous, and that con- 
sidérable placer mlning had been done along a certain creek, and ex- 
pressing the opinion that undeveloped quartz ledges existed in the ridges, 
even if error, could not hâve prejudiced plaintiff. 

S. Same — Direction of Verdict. 

There being évidence that in cutting the timber défendant acted under 
what he believed to be the lawful authority of the United States, a re- 
quest that the court direct a verdict for the TJnited States for the full 
amount prayed for, on the ground that it had been proven that the 
lands were public lands, and that défendant had eut the timber without 
authority, was properly refused, beeause ignoring défendants good faith. 

4. Bame— Measure op Damages. 

In case défendant eut the timber In good faith, he was only liable 
for the value of the timber as eut, and not as manufactured. 

In Error to the Circuit Court of the United States for the District of 
Idaho. 

The United States brought an action against Isaac Van Wlnkle, the dé- 
fendant in error, to recover the value of 90,000 feet of lumber, of the manu- 
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factured value of $7 per thousand feet, which lumber and logs were alleged 
to hâve been wrongfully and unlawfully eut from the public domain of the 
United States in the Iand district of Boise, Idaho. The défendant in error 
set up the défense that the lands from which said lumber and sawlogs were 
eut was minerai land of the United States, within the meaning of the act of 
Oongress approved June 3, 1878, entitled "An act authorizing the citizens of 
Colorado, Nevada and the territories to fell and reinove timber on the public 
domain for mining and domestic purposes," section 1 of which provides as 
follows: "That ail citizens of the United States and other persons, bona fide 
résidents of the states of Colorado or Nevada or either of the territories of 
New Mexico, Arizona, Wyoming, Dakota, Idaho or Montana, and ail other 
minerai districts of the United States, shall be and are hereby authorized 
and permitted to fell and remove for building, agricultural, mining or other 
domestic purposes any timber or other trees growing or being on the public 
lands, said lands being minerai, and not subject to entry under the existing 
laws of the United States except for minerai entry, in either of said states, 
territories or districts of which such citizens or persons may be at the time 
bona fide résidents, subject to such rules and régulations as the secretary of 
the interior may prescribe for the protection of the timber and of the under- 
growth growing upon such lands, and for other purposes: provided, the pro- 
visions of this act shall not extend to railroad corporations." The jury re- 
turned a verdict for the plaintiff in error for the sum of $35. 

R. V. Cozier, for the United States. 

Fremont Wood and S. H. Hays, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We are precluded from considering the interesting and important 
question principally discussed in the brief of the plaintiff in error, 
whether the circuit court erred in the instructions given and refused to 
the jury concerning the meaning of the words "minerai lands," as used 
in the statute of June 3, 1878, for the reason that it appears from the 
record that no exception was taken to the instructions so given or re- 
fused. There remain, therefore, for our considération, only the rulings 
of the court in admitting certain documentary évidence, and in denying 
the request of the plaintiff in error for peremptory instruction to the 
jury to find a verdict in its favor. The défendant in error, to support 
his défense, offered in évidence a gcological map of Boise Basin, in 
which were located the lands from which the timber was eut, the map 
having been issued by the authority of the department of the interior 
as "Part III., P. 1, XCVL, iôth Annual Report of the Director of 
Geological Survey." It was admitted in évidence, over the objection 
of the plaintiff in error, that it was incompétent and hearsay. The map 
was identified, and shown to be substantially correct, so far as it repre- 
sented the location of mines thereon. It was used in connection with 
the évidence of several witnesses. We think it was admissible for that 
purpose, as well as for the purpose of showing the gênerai nature of 
the land described in the complaint, its élévation and surroundings, and 
its situation with relation to lands which were proven to be minerai. 
It does not in any way purport to show the nature of the précise land 
in controversy, or to indicate that it was minerai land. We are un- 
able to perceive how its admission in évidence could hâve been harmful 
or prejudicial to the plaintiff in error. 
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Error is assignée! to the admission of the certifiée! copy made by the 
surveyor gênerai of Idaho of the "General Description of the Survey" 
of the township in which the lands are situated. The gênerai descrip- 
tion so admitted in évidence contains no référence to the particular land 
which is the subject of the suit. It refers in gênerai terms to the town- 
ship in which the land is situated, states that it is mountaincus, etc., 
and that there has been a great deal of placer mining done along 
Grimes creek, and expresses the opinion that undeveloped quartz 
ledges exist in the ridges. We are inclined to the opinion that in an 
action such as this, where the nature of the land in controversy was a 
question in issue involved, référence might properly be had to the 
records of the land office as prima facie évidence, at least, of their char- 
acter ; but, in any view of this particular évidence, the plaintif! in error 
could not hâve been i-ijured by its admission. 

Nor was the plair.tiff in error entitled to a peremptory instruction to 
the jury to find a verdict as requested. The request was that the court 
direct a verdict for the plaintifï for the full amount prayed for in the 
complaint, upon the ground that it had been proven that the lands were 
public lands, and that the défendant had not only entered and eut tim- 
ber of the quantity and value manufactured, as charged in the com- 
plaint, but that he had done so without authority from the plaintifï in 
error, and without effort or attempt to comply with the rules and régu- 
lations of the secretary of the interior governing the cutting of timber 
from the public lands. This instruction, as asked for, ignores the 
right of the jury to take into considération the question of the good 
faith of the défendant in error in cutting the timber as he did upon the 
public lands. There was évidence that in cutting the timber he acted 
under what he believed to be the lawful authority of the United States. 
Such being the case, it was the province of the jury to détermine 
whether his action was in good faith, and to measure the damages ac- 
cordîngly. If he acted in good faith, the law required the verdict of the 
jury to be for the value of the timber as eut, and not as manufactured. 
Gentry v. U. S., 41 C. C. A. 185, 101 Fed. 51. In the charge which 
was given by the court, the jury was instructed that in fact the défend- 
ant had not complied with the rules and régulations of the secretary 
of the interior concerning the cutting of timber upon government 
lands. From the amount of the verdict, which was $35, it is évident 
that the jury found that the timber was eut in good faith. 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 



RABE v. CONSOLIDATED ICB CO. 

(Circuit Court of Appeals, Second Circuit. Pebruary 25, 1902.) 

No. 32. 

MaSter and Servant— Guarding Machinery— Factouy— What Consti- 
tutes— Commercial Ice Hoose. 

A commercial ice house, which is extensively equipped with ma- 
chinery, and in which numerous operators are employed, is a "factory," 
within Laws N. Y. 1897, c. 415, providing that "shafting, set. serews and 
machinery of every description shall be properly guarded" by the ownera 
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of factortes where machinery is used, and declaring that the term "fac- 
tory" shall be construed to inelude also a "mill, workshop or other manu- 
facturing or business establishment where one or more persons are em- 
ployed at labor." 
2. Same— Habmless Ekror. 

Error in cbarging that the factory statute had no application to a com- 
mercial ice house was harmless, where the court further charged that 
it was a rule of common law, irrespective of statute, that machinery 
must be safe, and that in the case of a set screw (the instrument by 
which plaintiff was injured) it might be dangerous or safe according to 
Its situation, and according to the parties called on to work on the 
machine, and therefore left to the jury to détermine as a question of 
fact whether the screw was dangerous or safe, the state courts having 
construed the statute as not iinposing duties on an employer greater 
than those imposed by the common law, etc. 

In Error to the Circuit Court of the United States for the District 
of New York. 

John S. Wolfe, for plaintiff in error. 
Thomas D. Adams, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the plain- 
tiff in the court below, and brought this action to recover damages 
for personal injuries alleged to hâve been received by the négligence 
of the défendant. He was an employé of the défendant, assigned to 
attend certain friction apparatus in the elevator room connected 
with the defendant's ice house. In the same room, but at some 
little distance from his post of duty, there was a revolving shaft hav- 
ing a collar and a projecting set screw. The plaintiff had no duties 
with respect to this part of the apparatus, or which would take him 
to the place at which the collar and. set screw were. Nor did any 
of the employés hâve any occasion to go there except to oil or re- 
pair the apparatus when the shaft was not in motion. While the 
plaintiff was attending to his ordinary duties, he observed a rope 
winding upon the shaft near the set screw, which had been thrown 
there by the inadvertence or carelessness of some of the employés, and 
as the rope endangered the apparatus the plaintiff immediately went 
to it, and attempted to remove it. In the attempt he was badly 
hurt, the set screw being the cause, or a contributory cause, of the 
accident. 

By statute (Laws N. Y. 1897, c. 415) it is provided, among other 
things, that "shafting, set screws and machinery of every descrip- 
tion shall be properly guarded" by the owners of factories where 
machinery is used. The statute déclares that the term "factory" 
shall be construed to inelude also "mill, workshop or other manu- 
facturing or business establishment where one or more persons are 
employed at labor." 

It is insisted for the plaintiff in error that upon the trial of the 
action the court below erred in instructing the jury that the fac- 
tory statute had no application to the case, and the only assignment 
of error is based upon the exception taken to that part of the judge's 
charge. The material part of the judge's charge was as follows : 
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"The controversy upon the part of the plaintiff is based upon the négli- 
gence of the défendant in failing to guard the set screw at the free end of 
this revolving shaft, and in that connection the law of the state of New 
York of 1897 lias been called to your attention, which I tliink bas been cor- 
rectly stated as providing tbat ail set screws in manufactories wbere opera- 
tives are employed shall be guarded. Of course, you appreciate just what 
this set screw is. In this case it was placed there to fasten a collai- so 
tbat it would not revolve,— so that it would stay upon the larger motive 
power shaft,— which, aecording to the testimony, was revolving at the rate 
of from 42 to 125 révolutions a minute. The head of the screw protrudes 
above the collar, and when rapidly revolving it may not be seen by the 
operative. It is in such a situation that it would be apt to catch upon any- 
thing that was thrown in its way. This law provides that such set screws 
shall be guarded, but I think I will charge you, as a matter of law, that the 
law of the state of New York in this regard bas no application whatever to 
this controversy for many reasons which it is unnecessary for me to detain 
you with. As I hâve said before, it is a rule of common law, irrespective of 
any statut* of the state, that machinery must be safe. In the case of a set 
screw, it may be dangerous or safe aecording to the locality in which It is 
placed, and aecording to the parties who are called upon to work upon the 
machine; and that, I think, is a question which, under ail the circumstances 
of the case, should be submitted to you to détermine. Of course, if this set 
screw was guarded, as some set screws are guarded, by a hood placed over 
it, and kept in position by a sunken screw, it could not hâve caught upon 
the rope, or the rope could not hâve caught upon it, and it is the contention 
of the plaintiff that it was the failure to provide a proper guard for the set 
screw that caused the accident. On the other hand, the défendant insists 
that this screw was guarded properly, even withln the mlé of the statute of 
the state; guarded by reason of its position; guarded because it was in a 
place where the plaintiff had no right or occasion to go when occupying his 
position by the lever, and where no one went except to oil the machinery at 
this particular point. There was an opening through which the elevator 
passed (4x6 feet), and the opening was fllled with machinery to a certain es- 
tent. Upon the extrême southern end of the shed was this sniall platform 
or space 18 to 20 inches wide between the opening and the end wall. It 
was there that the free end of the shaft revolved, and it is said that being 
in that position, no one having any occasion to go there, that it was in fact 
guarded, and as safe as if the set screw had been on the outside of the ex- 
trême southern wall of the building. This is a question which, I think, 
under the évidence in the case, is for you to détermine." 

We think that a commercial ice house, which is extensively equip- 
ped with machinery, and in which numerous operatives are employed, 
is a factory, within the meaning of the statute. The purpose of 
the statute is to throw a safeguard around the workmen employed 
in business establishments where machinery is in use which may 
endanger those who are likely to be brought into contact with it, 
and to whom its présence, if it is not protected, is a constant men- 
ace. So far as is consistent with the language of the statute, that 
purpose should be given effect. The language is sufficiently com- 
prehensive to include a commercial ice house. By the statutory défi- 
nition, a factory includes, not only a manufacturing establishment, 
but a business establishment where one or more persons are em- 
ployed at labor, and the particular enumeration preceding the term. 
"or other manufacturing or business establishments," is too meager 
to restrict the meaning of the term by the application of the rule 
ejusdem generis. We think, however, that no error prejudicial to 
the plaintiff was committed by the trial judge in his instructions. 
In Freeman v. Mills Co., 70 Hun, 530, 24 N. Y. Supp. 403, affirmed 
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142 N. Y. 639, $7 N. E. 567, the court, in adverting to this statute, 
said : 

"The duty prescribed by the statute is not more or greater tlian the 
common-law duty of an employer to employés to provide a safe place in 
wliich, and proper machinery with winch, to work, and the defcndant's 
liability to the person injured, by reason of the statute not being complied 
with, is not an absolute one, but is subject to the same limitations and re- 
strictions as is the common-law liability for not furnishing a safe place and 
proper machinery." 

In Knisley v. Pratt, 148 N. Y. 375, 42 N. E. 986, 32 L. R. A. 367, 
the court observed in its opinion that the statute does not "in terms 
give a cause of action to one suffering an injury by reason of the 
failure of the employer to discharge his duty thereunder. An ac- 
tion for such injury is the ordinary common-law action for négli- 
gence, and subject to the rules of the common law." In Glens Falls 
Portland Cernent Co. v. Travellers' Ins. Co., 162 N. Y. 403, 56 N. E. 
897, the court used this language : 

"The manifest purpose of the enactment was only to give more force to 
the existing rule that masters should provide a reasonably safe place in 
which tneir servants are called upon to work. We think, however, that the 
législature could not hâve intended that every pièce of machinery in a large 
building should be covered or guarded. This would be impracticable. 
• * * The statute does not attempt to specify how machinery shall be 
guarded otherwise than as 'properly guarded.' The necessity for the guard. 
and the character and description of the guard, must, of necessity, dépend 
upon the situation, nature, And dangerous character of the machinery, and 
In each case becomes a question of fact." 

The construction placed upon the statute by the state courts is 
authoritative in the fédéral courts. Adopting this construction, it is 
plain that the trial judge presented to the jury as fully and adequate- 
îy the rules for their proper guidance in considering the case as he 
would if he had instructed them that the statute was applicable. No 
complaint has been made of the instruction to them in regard to 
the duty of an employer to provide a safe place and safe machinery, 
and after thèse instructions he then left it to the jury to détermine 
as a question of fact whether, in view of the location and circum- 
stances, the set screw was dangerous or safe, although not specifical- 
ly protected. This was équivalent to instructing them to find wheth- 
er it was "properly protected," within the requirement of the stat- 
ute, — a question which, according to the language of the court of 
appeals, dépends upon "the situation, nature, and dangerous char- 
acter of the machinery," and is to be decided in each case as a ques- 
tion of fact. 

The judgment should be affirmed, and it is accordingly so ordered. 
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BRADY v. WESTERN UNION TEU 00. 
(Circuit Court of Appeals, Sixth Circuit. February 10, 1902.) 

No. 1,004. 

1. Master and Servant — Injury to Servant— Incompétence of Fellow 

Servant. 

A master owes the duty of using proper diligence in the employaient 
of compétent men to perform the duties for wliicli they are engagea, and 
ne cannot escape this responsibility by delegating his duty to an agent 
who 1s a fellow servant of the injured employé, and after the employ- 
aient of the servant lt is the duty of the master to keep himself ad- 
vised as to hls fitness. 

2. Same— Injury Through Incompétence of Fellow Servant— Sufficiency 

of Proof. 

To entitle a servant to recover from the master for an Injury on the 
ground that it resulted from the négligence of an incompétent fellow 
servant, for whose employaient or rétention In the service défendant 
was chargeable with négligence, it must be deflnitely shown that it was 
in fact the négligence of such person which eaused the Injury. Proof 
which goes no further than to show his known incompetency, and that 
the act of négligence was committed either by him or by another fellow 
servant, does not warrant an inference that the négligence was hls, and 
ls insumcient to ûx liability on défendant 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

The évidence in this case showed that the plaintiff was in the employ of 
the défendant as one of four linemen, whose business it was to carry the 
wire from the ground and fasten it by means of a tie wire to the glass iu- 
sulators on the pôles at a height of from 30 to 35 feet It was shown that 
when the main wire was In position it was the duty of an employé, called 
a "jackman," to tighten it on receiving the proper signal from the linemen 
when they were ready. The manner of giving this signal was for the line- 
man farthest from the jackman to signal the lineman nearest to himself, who 
in turn passed the signal, when he was ready, to the second lineman, who, 
when he was prepared, signaled the lineman nearest to the jackman, from 
whom the jackman received the signal, which Indicated that ail of the line- 
men were ready to hâve the wire tightened, and upon that signal he tight- 
ened lt. The évidence tended to show that the jackman was an unflt man 
for his position on account of having been addicted to the excessive use of 
intoxicating liquors for many years, and on account of his carelessness In 
tightening the wires on a number of occasions preceding the accident without 
signais from the linemen on the pôles; and that the foreman, who had au- 
thority to hire and discharge the jackman, knew of his incompetency. The 
plaintiff on the morning of January 25, 1899, was tying the wire on the 
second pôle from the jackman, and before he was ready, and before he had 
glven any signal, and while reaching for his wrench, the wire was tightened, 
throwing into his face the tie wire, one end of which struck his eye and put 
it out, to recover damages for which injury this action was begun. On the 
conclusion of the plaintiff's évidence the trial judge directed a verdict for the 
défendant, and to review the judgment on that verdict the case is brought 
hère on writ of error. 

Edward McNamara (Harrison Geer and David E. Heineman, of 
counsel), for plaintiff in error. 
C. A. Kent, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 
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WANTY, District Judge, after making the foregoing statement 
of the case, delivered the opinion df the court. 

It is settled law in the fédéral courts that the master owes the 
duty of using proper diligence in the employaient of compétent men 
to perform the duties for which they are engaged, and that he can- 
not escape this responsibîlity by delegating his duty to an agent who 
is a fellow servant of the injured employé; and after the employ- 
aient of the servant it is the duty of the master to keep himself ad- 
vised as to his fitness, so that an incompétent person may not con- 
tinue in the service to endanger the lives and limbs of his fellow 
• servants. Railroad Co. v. Henthorrie, 19 C. C. A. 623, 73 Fed. 634, 
and the large number of cases cited in that opinion by Judge Taft. 
The évidence in this case, however, does not show that the négli- 
gence of this jackman caused the injury. The plaintifï testified that 
he had given no signal before the wire was pulled by the jackman. 
But it appears that the. jackman should receive the signal from 
the lineman nearest to him, who occupied the pôle between the 
plaintiff and the jackman. There is no évidence showing that the 
lineman next to the jackman had not transmitted the signal, al- 
though the évidence is clear that he had not received the signal 
from the plaintiff. It is possible that the jackman did not receive 
this signal, but it was neeessary to show that he did not before the 
plaintiff could recover. If he did receive the signal, it was his duty 
to tighten the wire, as he did, and the défendant could not be 
charged with négligence. It is not sufficient to show that an acci- 
dent has oçcurred, and that it may hâve been caused by the négli- 
gence of an incompétent servant, for whose employaient and réten- 
tion in his service the master is liable, but the fact must be shown. 
In this case the court would not hâve been justified in allowing the 
jury to infer the absence of a signal when it could hâve been showh 
by positive proof if the signal had not been given. In Patton v. Rail- 
way Co., 179 U. S. 658-663, 21 Sup. Ct. 275, 277, 45 L. Ed. 361, the 
court says: 

"The fact of accident carries wlth lt nopresumption of négligence on the 
part of the employer, and lt ls an affirmative fact for the Injured employé to 
establish that the employer has been gullty of négligence. Railway Co. v. 
Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136. * • * It ls not 
sufficient for the employé to> show that the employer may hâve been guilty 
of negligenee,^-the évidence must point to. the fact that he was. And where 
the testimony leaves the matter uncertain» and shows that any one of half 
a dozen thlngs may hâve brought about the injury, for some of whlch the 
employer ls résponsible, and for some of whlch he is not, lt is not for the 
jury to guess between thèse; half a dozen causes, and flnd that the négli- 
gence of the employer was the real cause* when there ls no satisfactory 
foundation In ■ the testimony for that conclusion. If the employé is unable 
to adduce sufficient évidence to show négligence on the part of the employer, 
lt is only one.of the many cases in which the plaintiff falls in his testimony, 
and no mère ^ympàthy for the unfortunate victim of an accident justifies any 
departure from settled rules of proof restlng upon ail plaintiffs." 

In the absence of proof of the tightening of this wire before receiv- 
sng'the proper signal, which was a neeessary fact,' the court would 
not hâve been justified in submitting the case to the jury, and it is 
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not necessary to notice the other questions discussed by counsel at 
the hearing. 
The judgment is affirmea, 



In re IVES. 

(Circuit Court of Appeals, Sixth Circuit February 10, 1902.) 

No. 1,006. 

1. Bankroptct — Mode of Keview— Appealable Orders. 

An order sustaining a demurrer to a pétition filed for the purpose of 
vacating an adjudication in bankruptcy is not a judgment froin which 
an appeal will lie under the provisions of Bankr. Act 1898, § 25, but is 
reviewable by pétition under section 24b.i 
t. Same— Coi rt op Bankruptcy— Power to Vacate Orders. 

For the purposes of bankruptcy jurisdiction under Bankr. Act 1898 
a district court is always open, and has no separate terms. The pro- 
ceedings in a pending suit are therefore continuous from tlie flling of 
the pétition to the closing of the estate, and at ail times open for re- 
examination, and upon proper application and showing any order made 
during the progiess of the case may be set aside, provided rigUts hâve 
not become vested under it which will be disturbed by its vacation. 
JJ. Same — Pétition to Vacate Adjudication-^Kioht of Creditor to Main- 
tain. 

A creditor has no right to oppose an adjudication in bankruptcy ex- 
cept such as is expressly given him by the statute, and BnnUr. Act 1898 
gives him no right to contest an adjudication upon a voluntary pétition. 
He cannot, therefore, maintain a pétition to vacate an adjudication in 
such case after it is made. 
4. Same— Lâches. 

A creditor of a bankrupt firm, even if entitled to maintain a pétition 
to vacate the adjudication, cannot do so after the lapse of eight months, 
during which other rights hâve intervened, and without showing a good 
reason for the delay; and an allégation that the facts stated in the pé- 
tition hâve become known to him "only recently" is lnsufficient. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Michigan, in Bankruptcy. 

In the matter of the pétition of Adolph Feldheim and Léo M. Butzel 
to review an order of the district court, ni Fed. 495. 

On September 11, 1900, a voluntary pétition in bankruptcy was filed in the 
district court of the United States for the Eastern district of Michigan on 
behalf of the firm of A. Ives & Sons, which firm was composed of Albert 
Ives, Sr., Albert Ives. Jr., and Butler Ives. This pétition was signed by 
Albert Ives, Jr., and Butler Ives, and by Albert Ives, Sr., by Mrs. Mary Ives 
Cowlan, his daughter, by authority of a power of attorney dated September 
10, 1900, giving her gênerai power to slgn and exécute ail papers, and par- 
ticularly the pétition in bankruptcy which was filed. This pétition asked 
that the firm and the individual members thereof be adjudicated bankrupts, 
*nd they were so adjudicated. One Henry A. Harman was appointed trustée, 
and on the 27th of October, 1900, he filed a bill in the circuit court for the 
•couhty of Wayne. Mich., in chancery. setting forth the bankruptcy proceed- 
ings, and asking that a transfer of certain negotiable paper and assets placed 
In the hands of the petitioner Léo M. Butzel, as trustée, to secure a debt of 

*Appeai and review in bankruptcy cases, uee note to In re Eggert, 43 C. C. 
A. 9. 
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$25,000 to Albert Feldheim, the other petitioner hère, within four months of 
the flling of sald pétition in bankruptcy, be set aside. The subpœna in that 
suit was served on thèse petitioners, who filed an answer. On March 2C, 
1901, Albert Ives, Sr., died, and Albert Ives, Jr., was appolnted adminis- 
trator of his estate. On June 5, 1901, thèse petitioners filed a pétition in the 
district court, charging that Albert Ives, Sr., at the time he executed the 
power of attorney, and at the time of the institution of the proceedings in 
bankruptcy and the adjudication, was mentally incompétent, and for that 
reason the proceedings, so far as they pertain to the firm of A. Ives & Sons 
and to the estate of Albert Ives, Sr., are vold, and asking that the adjudica- 
tion, so far as it relates to the firm and the estate of Albert Ives, Sr., be set 
aside, and the appointment of the trustée vacated. The delay in filing their 
pétition is sought to be excused by the petitioners by saying "that the factp 
in référence to the matters herein contained bave become known to them 
only recently, and they thereupon hâve begun this proceeding." To this pé- 
tition the trustée and Albert Ives, Jr„ administrator of the estate of Albert 
Ives, Sr., filed a demurrer, which was sustained by the court, and the péti- 
tion dismissed. To review that order this pétition has been filed. 

H. E. Spalding, for petitioners. 

Thomas A. E. Weadock, for trustée in bankruptcy. 

Before LURTON and DAY, Circuit Judges, and WANTY, District 
Judge. 

WANTY, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

1. The trustée urges in this court that the remedy of the petitioners, 
if any, is by an appeal from the order sustaining the demurrer, and that 
the io days provided for an appeal expired before the pétition hère 
was filed. Section 25 of the bankruptcy act of 1898 provides that ap- 
peals may be taken in bankruptcy proceedings to the circuit court of 
appeals from judgments adjudging or refusing to adjudge the défend- 
ant a bankrupt, granting or denying a discharge, and allowing or re- 
jecting a debt or claim of $500 or over, and that such appeals shall be 
taken within 10 days after the judgments appealed from hâve been ren- 
dered. An order sustaining a demurrer to a pétition filed for the 
purpose of vacating an adjudication is not referred to in this section, 
and is not a judgment from which an appeal will lie, within its purview. 
It rather cornes within section 24, authorizing the circuit court of ap- 
peals "to superintend and revise in matters of law proceedings of the 
several inferior courts of bankruptcy within their jurisdiction," which 
provides a summary mode of reviewing the orders of the bankruptcy 
courts upon questions of law on pétitions filed in the appellate court 
by parties aggrieved. Courier-Journal Job-Printing Co. v. Schaffer- 
Meyer Brewing Co., 41 C. C. A. 614, 101 Fed. 699; In re Seebold, 45 
C. C. A. 117, 105 Fed. 910; and the large number of cases in the note 
in Re Eggert, 43 C. C. A. 12-15. 

2. The pétition shows that several terms of court intervened between 
the adjudication sought to be vacated and the filing of the pétition, and 
it is urged that an adjudication in bankruptcy is under the control of 
the court only during the term at which it is made, and can be set 
aside or modified only during that term ; that it, like ail other judg- 
ments, passes beyorid the power of the court when the term at which 
it was made closes, unless steps are taken during that term to vacate 



IN RE IVBS. 913 

or correct it. The suprême court of the United States has, in strong 
îanguage, expressed this view in ail cases coming within the principle 
of the cases it was considering when the expressions were made, and 
that view is not open to question. Bronson v. Schulten, 104 U. S. 
410, 26 L. Ed. 797; Phillips v. Negley, 117 U. S. 665, 6 Sup. Ct. 
901, 29 L. Ed. 1013. But in section 2 the bankruptcy act seems to 
contemplate that from the filing of the pétition to the closing of the 
estate the proceeding shall be continuous, and a court of bankruptcy 
always open, like surrogate and probate courts, where estâtes are 
administered, and which hâve no terms. It provides that matters 
arising in a bankruptcy proceeding may be heard in vacation or terni 
time, and orders allowing or disallowing claims may be reconsidered, 
closed estâtes reopened, and compositions and discharges set aside. 
It has been held by the suprême court that under the bankruptcy act 
of 1867 the district court, for ail purposes of its bankruptcy juris- 
diction, is always open, and has no separate terms ; that the proceed- 
ings in a pending suit are, therefore, at ail times open for re-exam- 
ination upon application therefor in appropriate form, and that any 
order made in the progress of the case may be subsequently set aside 
and vacated upon proper showing, provided rights hâve not become 
vested under it which will be disturbed by its vacation; and it is 
held that application for such re-examination will not hâve the efEect 
of a new suit, but of a proceeding in an old one. Sandusky v. Bank, 
23 Wall. 289, 23 L. Ed. 155. This language used in référence to the 
act of 1867 was said by this court to be applicable to the présent 
bankruptcy act in Re Lemon & Gale Co. (C. C. A.) 112 Ped. 296. 
We are of opinion, therefore, that the question presented by the pé- 
tition was open, and the court below had power to détermine it, al* 
though several terms of the district court had expired since the ad- 
judication. 

3. This brings us to the question whether a creditor may hâve an 
adjudication of bankruptcy against a firm and one of the individuals 
composing it, made upon the voluntary pétition of ail the partners, 
set aside, because at the time the pétition was filed and the adjudica- 
tion made one member of the firm was non compos mentis. Section 
5c provides that "the court of bankruptcy which has jurisdiction of 
one of the partners may hâve jurisdiction of ail the partners, and of 
the administration of the partnership and individual property." The 
court acquires jurisdiction of the proceeding on the filing of the pé- 
tition. If it is filed by ail the partners, the adjudication is made at 
once; if by less than ail, the partner who refuses to join in the péti- 
tion may oppose the adjudication as he might if the proceeding was 
involuntary, and he may make every défense open to a debtor upon 
such a pétition. It is open to him or his personal représentatives to 
move to set aside an adjudication after it has been made; but a 
creditor has no right to oppose an adjudication in bankruptcy except 
such right may be expressly given to him by the statute. Under 
the act of 1867 it was held that in a case where the court acquired 
jurisdiction no creditor could oppose the adjudication nor move to 
set it aside. In re Bush, 4 Fed. Cas. 879 (No. 2,222) ; Karr v. Whit- 
taker, 14 Fed. Cas. 133 (No. 7,613). Act 1898, § 18b, provides that 
113 F.— 58 
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in involuritarj cases "the bankrupt or any creditor may appear and 
plead to the pétition within ten days after the return day," thus ex- 
pressly giving him the right to contest an adjudication. In voluntary 
cases the statute makes no such provision, and he has no such right. 
If he could not contest the adjudication, he had no right to pétition 
for its vacation after it was made. We are cited to the opinion of 
Judge Coxe in Re Altman (D. C.) 95 Fed. 263, which, it is claimed, 
expresses a différent view. He says: "Assuming that a creditor is 
in a position to raise the objection in limine that a partnership péti- 
tion cannot be filed in the circumstances shown, it will be time enough 
to consider the question when proper papers are before the court." 
The question under considération was not the same, and the dictum 
there is not contrary to the view hère taken. 

4. There is no sufficient excuse given for the delay of thèse peti- 
tioners in making the application to vacate the order of adjudication. 
That order was made on the nth day of September, 1900. The 
trustée, on the 27th day of October following, filed a bill in the cir- 
cuit court for the county of Wayne, Mich., in chancery, setting forth 
the bankrnptcy proceedings, and asking that a transfer of certain prop- 
erty to thèse petitioners be set aside. On March 20, 1901, Albert 
Ives, Sr., died, and the pétition below, setting up his mental incom- 
petency at the time he executed the power of attorney and the in- 
stitution of the proceedings in bankruptcy and the adjudication, was 
not filed until June 5, 1901. The only excuse given for the delay is 
that the facts in référence to the matters contained in the pétition hâve 
become known to the petitioners only recently, without giving any 
date. This statement is insufficient. The petitioners must hâve 
known of the adjudication in October, 1900, and it is not shown that 
at that time they were not aware of the facts on which it is now 
sought to vacate that adjudication. Each case must be judged on 
its own peculiar facts, but one may not stand by and wait until his 
opponent hasdiéd, voidable security has become unassailable, and 
other rights hâve intervened, before making an application to set 
aside an adjudication in bankruptcy, even if he is in a position to 
make such application. 

We think the petitioners had no right, as creditors, to file their 
pétition asking that the adjudication be set aside; and, if they had 
had that right, they would hâve lost it by their unexplained delay. 
The order sustaining the demurrer was properly made, and is affirmed. 



HILL et al. v. NORTHERN PAC. RT. CO. 

(Circuit Court of Appeals, Ninth Circuit March 17, 1902.) 

No. 695. 

I. Fkdehal Courts— Conformitt to State Pbacticb. 

Rev. St. § 914, requiring the practice in the fédéral courts to conform 
as nearly as may be to the state practice, was not designed to abolish 
in the fédéral courts the distinction between actions at law and suit» 
in equity. 
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2. Release— Avoidance for Fraud— Conditions Précèdent. 

A party executlng a release to a railroad company for a clalm for Per- 
sonal injuries cannot avoid it, as obtained by false and fraudulent repré- 
sentations, unless he flrst returns or offers to return the money received 
as the considération for Its exécution. 

In Error to the Circuit Court of the United States for the Northern 
District of Washington. 

Lewis, Hardin & Albertson, for plaintiffs in error. 
B. S. Grosscup, for défendant in error. 

Before McKENNA, Circuit Justice, and GILBERT and ROSS, 
Circuit Judges. 

ROSS, Circuit Judge. This was an action at law, commenced in 
one of the courts of the state of Washington to recover damages grow- 
ing out of the death of Alexander H. Hill, who was the husband of one 
of the plaintiffs and the father of the other, alleged to hâve been caused 
by the négligence of the défendant railroad company, on whose motion 
the case was transferred to the court below. The deceased was a 
brakeman, and was on top of a car as the train was passing along a 
portion of the track between a tunnel and a snowshed, from which 
position he was thrown and killed in entering the shed. The défend- 
ant answered, denying any négligence on its part, alleging that the 
decedent's death was caused by his own négligence, and as an affirma- 
tive défense set up that on and prior to July 8, 1897, the plaintiffs' 
claims for damages growing out of the death of the deceased were 
taken up and discussed between the défendant and the plaintiff Teresa 
Hill, "as an individual and as the surviving widow of said Alexander 
H. Hill, and also as the guardian of Maud Isabel Hill" (the other plain- 
tif!), resulting in a compromise and seulement between the parties, by 
the terms of which it was agreed that $700 should be paid to her as the 
surviving widow of the deceased, and $500 as the guardian of his minor 
child, Maud Isabel, in full satisfaction of ail damages occasioned by the 
death of Alexander H. Hill, which respective sums of money were so 
paid by the défendant railroad company, in considération of which the 
plaintiff Teresa Hill thereupon executed two releases and satisfactions 
in writing, — one on her own behalf, and the other for and on behalf 
of her ward, Maud Isabel Hill, being thereto authorized by the pro- 
bate court, which had appointed her such guardian. Each of the re- 
leases expressly states that the plaintiff Teresa Hill was fully informed 
in respect to ail of the facts attending the accident by which the de- 
ceased lost his life, which facts had been stated to counsel, who advised 
the compromise and settlement of the claims for damages, and that the 
moneys so paid by the défendant railway company and received by her 
were in full satisfaction of the claims. To this affirmative défense the 
plaintiffs filed in the court below a reply, in which was admitted the 
exécution of the releases in pursuance of the alleged compromise agree- 
ment, and the payment and receipt of the respective sums of money 
as alleged in the defendant's answer, but which denied that the money 
was received by the plaintiff Teresa Hill, either as guardian or in her 
own right, "by or with the advice of counsel," or that she had at the 
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time of the exécution of the releases full knowledge as to the manner in 
which the accident occurred, and by way of new matter, and as a fur- 
ther and affirmative reply to the affirmative défense of the défendant 
company, the plaintif! alleged that after the death of her husband, 
acting for herself and their minor child, the plaintiff Teresa seasonably 
and diligently investigated to the best of her ability the facts and cir- 
cumstances surrounding the accident; that she had no means at or 
after the time of the accident of ascertaining whether warning devices, 
called "telltales," were suspended in their proper place across the track 
of the defendant's road over which the train on which the deceased 
was a brakeman had to pass in going from the tunnel to the snowshed, 
except from the statements of employés of the défendant company, for 
the reason that within a few hours after the accident telltales were 
placed across the track at the point referred to, of which fact the plain- 
tifïs were kept in ignorance by the express direction of the défendant 
company; that at the time of the accident no such telltales or other 
warning devices were in piace, of which fact the plaintiffs were likewise 
kept in ignorance ; that after the accident the agent of the défendant 
company having in charge the settlement of such claims for damages 
persistently sought a compromise and settlement of the plaintiffs' 
claims, and in so doing repeatedly represented to the plaintiff Teresa 
that the telltales were in their proper place at the time of the accident, 
and that the deceased was thereby seasonably warned of his proximity 
to the mouth oî the snowshed, and that his death was solely due to 
his failure to heed the warning thus given ; that thèse and other like 
représentations were wholly false, and so known to be, by the défend- 
ant company's agent, and were so made for the fraudulent purpose of 
securing a compromise and settlement of the plaintiffs' claims; and 
that it was solely by reason of such fraudulent représentations, relied 
on by the plaintiffs as being true, that the settlement was agreed to 
and the releases executed. The reply also allèges that the proceed- 
îngs in the probate court in respect to the authorization and confirma- 
tion of the settlement of the claim of the minor plaintiff for damages 
were taken by the attorneys for the défendant company, and were 
never examined by any attorney for either of the plaintiffs. It admits 
it to be true that the plaintiff Teresa Hill consulted counsel shortly 
after the accident in regard to the liability of the défendant company, 
and that "upon the facts of the case as they then appeared to her, and 
as they had been represented to her" by the défendant, her counsel ad- 
vised that it was doubtful whether the défendant was liable ; but that 
the true facts were not then kriown to her or her counsel, and were not 
discovered until a few days before the commencement of this action. 
The reply of the plaintiffs to the affirmative défense of the défendant 
contains no averment of a tender of the money received by them upon 
the compromise and settlement, nor any offer to return the money so 
received, but does aver a willingness on the part of the plaintiffs "to 
deduct from the amount to which they are entitled by reason of their 
damages as set forth in the complaint (alleged to be $20,000 in ail) 
said sum of $700 and said sum of $500, together with interest thereon 
at the légal rate from July 8, A. D. 1897, and hereby crédit said sums, 
with interest, upon their claims against said défendant for the afore- 
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said damages." The court below (104 Fed. 754) sustained a demurrer 
to the reply, which ruling présents the question for décision. 

It is conceded that under the provisions of the statute of the state of 
Washington, as well as a number of other states, a release of a right 
of action may be avoided in an action at law by showing that it was 
obtained by means of false and fraudulent représentations; and the 
position is taken on behalf of the plaintiffs in error that the same right 
exists in the fédéral courts by virtue of section 914 of the Revised 
Statutes, which provides that: 

"The practlce, pleadings, and forma and modes of proceeding In civil 
causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the praetice, pleadings, and 
forma and modes of proceeding existing at the time in like causes in the 
courts of record of the state within which snch circuit and district courts 
are held, any rule of court to the contrary notwithstanding." 

It is thoroughly settled that it was not the design of this section to 
abolish, in the fédéral courts, the distinction between actions at law and 
suits in equity. Robinson v. Campbell, 3 Wheat. 212, 4 L. Ed. 372 ; 
Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873; 
Sheffield v. Witherow, 149 U. S. 574, 13 Sup. Ct. 936, 37 L. Ed. 853; 
Lindsay v. Bank, 156 U. S. 485, 15 Sup. Ct. 472, 39 L. Ed. 505; 
Shampeau v. Lumber Co. (C. C.) 42 Fed. 760 ; Johnson v. Granité 
Co. (C. C.) 53 Fed. 569 ; Messinger v. Insurance Co. (C. C.) 59 Fed. 
529; Vandervelden v. Railroad Co. (C. C.) 61 Fed. 54; In re Foley 
(C. C.) 76 Fed. 390; Kosztelnik v. Iron Co. (C. C.) 91 Fed. 606. It 
is true that in an action at law in a fédéral court a release, with or 
without seal, or any deed to which the plea of non est factum may 
apply, is subject to annulment upon proof of fraud in the exécution of 
thé instrument; and in the late case of Wagner v. Insurance Co., 33 
C. C. A. 121, 90 Fed. 395, the circuit court of appeals for the Sixth 
circuit held that where, as in the présent case, the issue involves sim- 
ply a question of fraud between the parties, it is proper, in an action 
at law, for the plaintifï to meet a plea of release by a replication that 
the release was obtained by fraud, whether the fraud is in the exécu- 
tion or in misrepresentation as to material facts inducing the exécu- 
tion. That ruling seems to be in conflict with the cases of George v. 
Tate, 102 U. S. 564-570, 26 L. Ed. 232 ; Hartshorn v. Day, 19 How. 
211, 222, 15 L. Ed. 605; Ivinson v. Hutton, 98 U. S. 82, 25 L. Ed. 
66; Shamperu v. Lumber Co. (C. C.) 42 Fed. 760; Johnson v. Gran- 
ité Co. (C. C.) 53 Fed. 569; Vandervelden v. Railroad Co. (C. C.) 
61 Fed. 54; Kosztelnik v. Iron Co. (C. C.) 91 Fed. 606, — relied on, 
among others, by counsel for the défendant in error. We find it un- 
necessary in this case to décide whether the question of fraud leading 
up to and inducing the exécution of snch instruments may be inquired 
into and determined in an action at law in a fédéral court, for the rea- 
son that, conceding that it may be, good faith and fair dealing would 
require the plaintifï, as a condition précèdent to the présentation and 
maintenance of such an issue, to return or offer to return the money 
received in considération of the instruments. In considering a similar 
question the court, in the case of Barker v. Railroad Co. (C. C.) 65 
Fed. 460, said : 
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"But there Is another insurmountable obstacle In the complalnant'8 way 
upon this feature of this case, and that ls, althbugh she désires to set aside 
the contraet of release, she stlll retains the considération sind has never of- 
fered to return lt Where a party attempts to rescind a contraet, the rescis- 
sion must be complète. He canhot affirm it in part and reject lt in part. 
Common honesty would require him, seeking to escape the burdens of the 
confract, to return the beneflts which lie has received. Thls is not only a 
rule OÎ common honesty and falrness, but has been recognized by the courts 
from tlme immémorial. There are some few exceptions where railroads bave 
been inyolved, but they simply Ulustrate that courts sometimes give way to 
sentiment, and allow compassion and sympathy to rule, instead of tranqull 
judgment; and thèse offers of restitution should corne promptly, not re- 
luctantly or tardily, Towtthhold a restitution is to exblbit a want of con- 
fidence in the Integrity and Justness of hls case, who complalns of a contraet, 
and seeks to set it aside because of fraud. Vandervelden v. Railroad Co. 
(C; C.) 61 Fed. 64; Johnsonv. Granité Oo. (C. O.) 53 Fed. 569; Gould v. Bank, 
86 N. Y. 75; Oobb y. Hatfleld, 46 N. X. 533; Thayer v. Turner. 8 Metc. 
(Mass.) 550; Kimball t. Cunnlngham, 4 Mass. 502, 3 Am. Dec. 230; Doane 
v. trockwood, 115 111. 490, 4 N. E. 500; Eailway Co. v. Hayes (Ga.) 10 S. EX 
350; Burton v. Stewart, 3 Wend. 236, 20 Am. Dec. 692; Bain v. Wilson, 1 
.T. J. Marsbi 202; Jarrett v. Morton, 44 Mo. 275; Hart v. Handlin, 43 Mo. 173; 
Estes v. Reynolds, 75 Mo. 563; Kerr, Fraud & M. 366." 

And in Vandervelden v. Railroad Co. (C. C.) 6i Fed. 54, the court 
applies the gênerai rule, and refers to a class of cases where it may 
not be necessary, by reason of the peculiar facts, to enforce it strictly. 
It is there said : 

"It is not questloned that the gênerai rule is that where a party seeks 
to rescind a contraet on the ground of mistake or fraud, and thereby seeks 
to relieve hlmself of the burdens imposed by the contraet, he should not be 
permitted to retain the beneflts of the contraet to the détriment of the other 
party to the transaction. Seeking equlty, he must do equity. Therefore the 
ordinary rule ls that as a prerequisite to lnvoklng the action of the court for 
the purpose of settlng aside a contraet, and thereby belng relieved of the 
burdens thereof , the plaintif! must, so far as is reasonably within his power, 
place or off er to place the other party in the position he would hâve oc- 
cupled If the contraet had not been entered into. In short, lf he would 
escape the burdens, he must glve up thé beneflts, of the contraqt. The acts 
to be performed In the observance of this gênerai rule are, of necessity, dé- 
pendent ùpoh the clrcumstances of the partlcular case. A court of equlty 
is not insistent as to matters of form, if the substance of the duty Is per- 
formed, and, furthermore, a court of equity can give due welght to excep- 
tional cases which may demand an exceptional rule. The purpose of the 
gênerai rule is to enable the court to do justice to both parties, so that, lf 
the contraet' is set aside at the request of one party, the court may be able 
to restore the other party to thè position he occupied before the contraet was 
entered lnto, or otherwise the court may, be made the instrument whereby 
great wrong may be wrought, in that the one party is freed from the per- 
formance of the contraet on hls part wlthout belng compelled to restore or 
account for the money or qther thlng of value which he received by means 
of the contraet which he now répudiâtes. If the contraet ls of such a nature 
that by means thereof one party thereto is induced to pay a given sum of 
money to the other, which he would not hâve paid except for the lnducement 
of the contraet, and, af ter the payment of the money, the party recelvlng 
the money seeks to rescind the Contraet, lt ls cleair that in Justice and equity 
he should be requîred to repay the money as a condition of rescission. 
There ls a class of cases whereln the facts are such that the court, wlthout 
a repayaient or tender on part of the plaintiff, has It within its power to 
protect fully the interests of the other party In case of rescission, and in 
such cases thé court may proceed to a hearing wlthout requiring repayment 
or a tender. Illustrations of this class of cases may be foUnd In Thackrah v. 
Haas, 119 D. S. 499, 7 Sup. Ot. 311, 30 L. Ed. 486, and Billings v. Smelting 
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Ce, 3 C. 0. A. 69, 52 Fed. 250. * ♦ * If the judgment was adverse to 
hlm on that question, he would still hâve In his possession the money paid 
him to procure a settlement and thus, in elïect, the company would hâve 
been deprived of ail tlie benefits of the settlement without having secured 
to it the return of the money which it paid to secure the settlement Cases 
hâve been cited in which it seems to he held that of this resuit the company 
cannot complain, upon the theory that the company had agreed that the 
plaintiff should in any event receive the sum paid him. This theory is not 
sustainable upon any fair considération of the facts, nor in accordance with 
the well-recoguized principles touchlng the settlement of disputed claims." 

No fact is alleged in the reply that brings this vvithin the case of 
Thackrah v. Haas, 119 U. S. 499, 7 Sup. Ct. 311, 30 L. Ed. 486, and 
like cases. Whatever exceptions there may be to the gênerai rule cer- 
tainly should not embrace a case like the présent one, where a trial 
might establish that the plaintifrs hâve no valid claim, and at the same 
time leave the défendant 's money in the plaintifïs' pockets. 

The judgment is amrmed. 



KAUFMANN v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

No. 123. 

i. Washkd Revende Stamps— Sale— Evidence— Sufficiency. 

One whoiu défendant knew to be a dealer in washed revenue stamps 
asked him to assist in flnding purchasers for stamps which such dealer 
said were a part of the estate left by his deceased uncle. Défendant re- 
peatedly declared he would hâve nothing to do with washed stamps, and 
was assured that they were genuine. Défendant found a man who 
agreed to assist in selling the stamps at 50 per cent discount, after such 
dealer had furnished three "samples" which were genuine. The dealer 
gave défendant an envelope said to cbntain $G03 in stamps, for which 
$331.50 was expected, and défendant banded the envelope, unopened, to 
the one who had agreed to assist in selling. The stamps were : then 
taken to another man, who was about to sell them, when they were 
seized. Défendant was lndicted for knowingly having In his possession 
and offering for sale washed and restored revenue stamps. There was 
some testimony that lt ls a custôm for genuine stamps to be sold in the 
neighborhood when thèse were offered at large discounts. UelA, that 
the évidence was sufficient to justify a conviction. 

3. Same— Instructions— Source ov Information. 

Defendant's requests to lnstruct the jury that before they could ren- 
der a verdict of guilty, they must be satisfled beyond a reasonable doubt 
that he had inspected the stamps, and had seen that they were canceled 
and washed, or else there must be proof that such dealer had told dé- 
fendant that the stamps were washed and canceled, were properly re- 
fused. 

8. Appeal — Exceptions — General. 

An exception reserved "to the court's refusai to charge such of the 
requests as were not charged" does not raise any point for revlew as to 
any of the charges so refused. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment 
• of conviction of the circuit court for the Southern district of New 
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York, entered upon the verdict of a jury rendered October 15, 1901, 
upon an indictment charging défendant with the crime of knowingly 
havjng in his possession washed and restored adhesive documentary 
revenue stamps, and of willingly and knowingly offering the same for 
sale. 

Chas. A. Bacon, for plaintiff in error. 
W. N. Parsons, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The brief filed for défendant con- 
cèdes that there is no dispute upon the substantive facts. Défendant, 
not long before the transaction on which the indictment was founded, 
met and had several interviews with one Miller, whom he had met 
before. According to his story, in one of thèse interviews Miller 
asked him if he did not hâve an acquaintance among the members 
of the Exchanges who used revenue stamps, and if he could not dis- 
pose of some revenue stamps owned by him. The explanation that 
Miller gave to Kaufmann for his possession of them was that he had 
obtained them from the estate of a deceased uncle. He further told 
Kaufmaisn, 9S défendant testified, that the stamps were in the original 
form in sheets, that some of them were in full sheets as they came 
from the government, that none of them were unattached, and that 
they were in the original form, with the original gum. Thereupon 
défendant had an interview with one Groff, manager of a broker's 
office in New York City, and asked him if he could dispose of some 
revenue stamps on the Consolidated Exchange. After one or more 
interviews with the two men separately, in which Miller agreed to 
sell at a discount of 50 per cent., and Groff said he could dispose of 
them at /that figure, défendant, at Grofï's suggestion, asked Miller 
to furnish samples. The latter gave them two $3 stamps and one $1 
stamp, which he examined and showed to a stamp dealer, and which 
apparently wêre genmne. On March 5, 1901, Miller met défendant 
and one McÇomish, who: had agreed to assist in selling the stamps, 
at the entrante of No. 47 Broadway, and Miller and défendant then 
crossed the street to No. 60 Broadway (the Consolidated Stock Ex- 
change), where Miller handed an envelope or package to défendant, 
who thereupon handed the same to McÇomish; Miller informing Mc- 
Çomish that the same Cohtàined $663 in stamps, and that he expected 
to receive $331.50 for the same. McÇomish took the stamps to one 
Casper Hauser, who inspected the stamps and was about to sell them, 
when they were seized by a revenue officer. There was uncontra- 
dicted and satisfactory évidence that in said envelope or package were 
washed and restored adhesive documentary revenue stamps. 

, Defendant's caunsel frankly concèdes that the only matter in dis- 
pute is whether or not défendant knew, or was bound by the cir- 
cumstances to know, that the stamps contained in said envelope or 
package were washed and restored adhe*sïve documentary revenue 
stamps. The jury found that he knew, or was bound to know, that 
the stamps were • of that character. That verdict was rendered after 
a charge whietr instructed them that this was the vital point in the 
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case, and that they must find beyond a reasonable doubt with référ- 
ence to every élément of the charge named. Over and over again 
they were instructed that they could not convict unless they were 
satisfied beyond reasonable doubt that the défendant had committed 
the précise offense. The very last instruction was a request to charge, 
submitted by défendant, and charged as requested : 

"The jury must be satisfied beyond a reasonable doubt that the said 
stamps were caneeled before the delivery to Groff; and if the jury are not 
so satisfied, but are satisfied only that the défendant believed that there 
was something wrong about the said stamps, then the défendant must be 
acquitted." 

An exception was duly reserved to a refusai to direct a verdict of 
acquittai, and the point is thus presented hère. 

Some effort is made in the brief to sustain the proposition that the 
évidence fairly warranted a conclusion that défendant was innocently 
ignorant of the fact that there was anything wrong with the stamps, 
and that he believed they were genuine, and their purchase and sale 
at 50 per cent, discount a perfectly legitimate transaction. In sup- 
port of this référence is made to Miller's story of his deceased uncle, 
to the genuineness of the three stamps he offered "as a sample," and 
to some testimony to the effect that it is a custom for good genuine 
original stamps to be sold in the neighborhood of broker's offices at 
large discounts. The jury evidently apprehended quite accurately 
what this testimony of men who had bought stamps at a discount 
really imported. It is unnecessary to discuss the proposition whether 
or not any intelligent mind could be reasonably credited with the 
belief that genuine stamps would be offered at 50 per cent, discount 
and required for their sale the amount of secret negotiation which 
characterized this transaction. It is suggested, however, that de- 
fendant supposed that the stamps which Miller had for sale were 
stolen, rather than washed. Of course, if he really believed they were 
stolen, it cannot be said he knew they were washed ; and, if the cir- 
cumstances were such as to warrant either belief equally, the jury 
would not be warranted in finding that he entertained the one, rather 
than the other. But we entertain no doubt at ail, upon the évidence, 
that défendant really believed, as he had good grounds to believe, that 
the stamps were washed and restored. 

At the outset it must be assumed that he knew there was some- 
thing wrong with them, — that they were either forged, or stolen, or 
washed. The proposition that he supposed otherwise is absurd. The 
circumstances so challenged his intellect that he could not dull it suffi- 
ciently to reject the conviction thus forced upon him. It is to be ex- 
pected, from the difficultés and dangers attending their production, 
that forged revenue stamps are less likely to be met with than stolen 
or washed ones. The three offenses of which the stamps might hâve 
been the corpus are of very différent grade in the opinion of the aver- 
age man. There are individuals who would not plunder their neigh- 
bors by stealing their property, but who would be troubled with no 
more conscientious scruples about restoring a used stamp than they 
would about deceiving a customs inspecter. That défendant must hâve 
known there was something wrong with the stamps hardly admits of 
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question, and it was far more naturel that he should suppose them to 
be washed stamps, rather than stolen or forged stamps. If this were 
ail, it would, perhaps, not warrant a jury in holding that the élément 
of précise knowledge was established beyond reasonable doubt ; but 
the statements made by the défendant on the witness stand so clearly 
indicate what was really in his mind at the time of his receipt and 
delivery of the envelope as to eliminate ail doubt. He had heard gên- 
erai talk around the streets about washed stamps, the papers were 
full of it, there had been several convictions for dealing in them, and 
he knew the selling of washed stamps was going on. He knew Miller 
dealt in washed stamps, because he first made his acquaintance in 
Ludlow Street jail, where Miller was incarcerated "for something 
in connection with washed stamps." He knew Miller had been con- 
victed of the offense. At the very outset, and repeatedly during his 
interviews with Miller, he told the latter "lie would hâve nothing to 
do with a washed revenue stamp." He told him he "didn't want to 
hâve anything to do with washed stamps, and told him so in terms 
he could not hâve misunderstood." He admitted that he himself 
would not know a good stamp from a washed one. His volunteered 
protest ' against washed stamps shows that it was just such stamps 
that he was expecting to get from Miller. He testified, further, that 
he relied entirely on Miller's statements that thèse were genuine un- 
used stamps which had corne to the latter from his uncle's estate, and 
which were in sheets (a statement défendant seems to hâve been care- 
f ul not to try and verify) ; but the jury was under no obligation to 
crédit thèse latter statements. We are troubled with no more doubt 
than they were in reaching the conclusion that, knowing Miller to 
be a dealer in Washed stamps, he expected to get washed stamps from 
him, and that, despite ail his protestations against having anything to 
do with them, he really believed such stamps were in the package he 
handled. 

Error is assigned to the refusai of the court to charge certain re- 
quests. The gênerai form of the exception reserved at the trial would 
fairly preplude any discussion of thèse assignments. They are, how- 
ever, without merit. The second request reads as follows : 

"The jury must be satlsfled from the testlmony beyond a reasonable doubt 
that the défendant had inspected the sald stamps, and had seen that they 
were canceled and washed, prior to the delivery of sald stamps to the wit- 
ness Groff, before they can render a verdict of guilty against the défendant" 

The seventh request reads : 

"The jury must be satisfied beyond a reasonable doubt that the défendant 
elther actually Inspected the stamps before he delivered them to Groff, and 
thus knew them to be washed and canceled, or else there must be proof that 
Miller had told him that the sald stamps were washed and canceled before 
he delivered them to Groff." 

The difficulty with both thèse requests is that défendant might hâve 
acquired knowledge as to the character of the stamps otherwise than 
by himself inspecting them or by the statements of Miller. 

Error is assigned that the judge, having charged the fifth request 
as prayed, further charged the jury as to defendant's means of knowl- 
edge. No exception raises this point; the only one reserved being 
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"to the court's refusai to charge such of the requests as were not 
charged." 
The judgment is affirmed. 



MANHATTAN OIL CO. V. RICHARDSON LUBRICATING CO. 

(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

Nos. 78, 79. 

1. COHTHACTS— MuTUALITY. 

A contract whereby défendant agreed to sell, and plalntiff agreed to 
buy, ail the oil "they may requlre for their own use for a period of 
twelve mohths from the date hereof," was not void for want of mutual- 
ité i 

S. Bamb— Cehtainty. 

The fact that the quantlty of oll to be sold and bought was not defl- 
nltely determined at the date of the contract, but was to be ascertained 
t>y extrinsic évidence, was immaterlal. 

8. Bame— Construction. 

The contract obligated défendant to sell only so mnch oil as plalntiff 
mlght require for its own use for the purpose intended within the year, 
and not as much as lt might require within a reasonable period after the 
expiration of the year. 

4. Refusai, of New ThiaIi— Review. 

The circuit court of appeals cannot review the discrétion of the court 
below in refusing a new trial sought on the ground that the verdict was 
against the évidence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Chas. De H. Brower, for plaintiff. 
Delos McCurdy, for défendant. 

Before WALLACE, LACOMBE, and SHIPMAN. Circuit Judges. 

WALLACE, Circuit Judge. The Richardson Lubricating Company, 
the plaintiff in the court below, and the Manhattan Oil Company, the 
défendant in the court below, hâve each brought a writ of error to 
review a judgment for the plaintiff rendered upon the verdict of a jury. 

The action was brought to recover damages for the breach by the 
défendant of a written contract between the parties dated December 
30, 1898, the material provisions of which read as folio ws : 

"The Manhattan Oil Co. agrées to sell to the Richardson Lubricating Co., 
and the Richardson Lubricating Co. agrées to buy of the Manhattan Oil Co., 
ail the 28° and 30° paraffine oll and asphalt oll they may require for their 
own use for a period of twelve months from the date hereof. Quality of the 
oil is to be of the Manhattan Oil Company's best grade; priée to be 3% cents 
per gallon and 28 gravlty paraffine oil, 3 cents for 30 gravlty paraffine oil, 
and 2 cents for asphalt oil, free on board cars at Gallatea, Ohio, in bulk; 
payments to be made 60 days from the date of invoice; shlpments to be 
made in the tank cars of the Manhattan Oll Co. within six days of the re- 
ceipt of the order, or earller if possible." 

1 Mutuality In contracts, see note to Oll Co. v. Kirk, 15 C. CL A. 543. 
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Plaintif! was a manufacturer of lubricating greases and compounded 
oils, and during the year preceding the contract had purchased oils 
of the défendant for its manufacturing uses. 

It was proved upon the trial that the défendant complied with the 
contract and made deliveries of oil as ordered by the plaintiff until 
November, 1899, but thereafter refused to deliver 1,020,000 gallons 
ordered within the. year. Evidence was given for thé plaintiff of a 
tenderof the contract price and a formai demand for the delivery of 
the dïi 'made on the 29A day of December, 1899, and a refusai by 
the défendant. Evidence was also given for the plaintiff showing the 
daily capacity of its concern for the consumption of such oil as was 
ordered, and the market price in December, 1899. 

The défendant did not introduce any évidence, and, at the close of 
the plaintiff' s case, requested the court to instruct the jury to render 
a verdict for the défendant. This was refused, and the défendant 
excepted.: The trial judge instructed the jury, in substance, that the 
défendant was entitled to recover the différence between the contract 
price of the oil ordered and the market price at the times when the 
oil should hâve been delivered, but that plaintiff was only entitled to 
order such quàntity as it could use withiri the year ending December 
30, 1899» and that, according to the true construction of the contract, 
the défendant did not undertake to sell any oil which might be re- 
quired by the défendant for its use after the expiration of the year, 
but did undertake to sell the quàntity their business would require for 
the ï2 mônths. The plaintiff requested an instruction that "the only 
limitations upon the amount of oil which the plaintiff was entitled to 
prder for its own use were the ability of the plaintiff to pay therefor, 
and the capacity of the plaintiff's works to use within a reasonable 
period after December 30, 1899." The instruction was refused, and 
the plaintiff excepted. 

The exceptions which hâve been ref erred to are the basis of the 
assignments of error pf the respective parties,; and the rulings to which 
they were taken may properly be considered in the order in which they 
were made. It is insisted for the Manhattan Oil Company that the 
contract was invalid for want of mutuality, and consequéntly that the 
trial judge should havé dîrected a verdict for the défendant. If the 
contract did not obligate the plaintiff to. take any specified quàntity 
of oil, manifestly there was nô considération for the promise of the 
défendant:; But in considération of the defendant's promise to sell, 
the plaintiff promised to buy ail the oil It should require for its own 
use for a specified period of time. Read in the light of the previous 
business relations of the parties, it is, plain that by this was meant 
that it should buy what oil it should require for its use in its manu- 
facturing business. This is a very différent promise from one to buy 
what it might désire, or from a mère option to buy. If it had bought 
oil from'aiiy other dealer for use in its business during the 12 months, 
its promise woùld hâve been broken, and the défendant could hâve 
recovered. damages for any Ioss accruing. The mutual obligation of 
the parties to perform the contract constituted a considération for the 
promise of each. It is quite immaterial that the quàntity of oil to be 
sold and bought was not definitely determined at the date of the con- 
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tract, but was to bé ascertained by extrinsic évidence. The contract is 
quite analogous to that which was considered in Wells v. Alexandre, 
130 N. Y. 642, 29 N. E. 142, 15 L. R. A. 218. In that case the plain- 
tif? made a proposition by letter to the défendant to furnish ail the 
steamers of the defendant's line with coal for a designated period at 
a specified price per ton, and the défendant accepted the offer; and, 
although the quantity to be furnished was not otherwise designated, 
the court declared that, notwithstanding the quantity was indefinite 
at the time of the contract, it was nevertheless determinable by the 
terms of the contract, and therefore certain, within the maxim, "certum 
est quod certum reddi potest." 

We are satisfied that the trial judge placed a proper construction 
upon the contract in his instructions to the jury when he limited the 
obligation of the défendant to one to sell the plaintiff only so much 
oil as the plaintiff should require for use in its manufacturing business 
within the year. To hâve extended it to an obligation to sell as much 
as the plaintiff might require to use within a reasonable period after 
the expiration of the year would hâve been to make a new contract 
for the parties. By the contract the plaintiff was at liberty to use 
more or less, so long as it observed good faith, and did not reduce 
or increase its consumption beyond the legitimate requirements of its 
manufacturing business. National Furnace Co. v. Keystone Mfg. Co., 
110 111. 427; Staver Carriage Co. v. Park Steel Co., 43 C. C. A. 471, 
104 Fed. 200. The terms of the contract in this respect were wide, 
and placed the défendant measurably at the mercy of the plaintiff, and 
they ought not to be enlarged beyond their necessary import. The 
adjudications cited by counsel in support of a différent construction 
(Barber Asphalt Pav. Co. v. Standard Asphalt Co., 39 App. Div. 617, 
58 N. Y. Supp. 405, and Whitehouse v. Gas Co., 17 Law J. C. P. 237) 
are not instructive, as the différent phraseology of the contracts dif- 
ferentiates each of those cases from the présent. 

The assignments of error which hâve been considered are the only 
ones that merit notice. The rule that this court cannot review the 
exercise of discrétion by the court below in refusing a new trial be- 
cause the verdict was against the weight of évidence has been so fre- 
quently reiterated that it would seem that assignments of error based 
upon the déniai of such a motion should no longer be urged. 

The judgment is affirmed. 



HUGHES v. PENNSYLVANIA R. 00. et aL 
(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

No. 88. 

Coiiiiisios — Fog— Tdg and Tow— Négligence of Tug. 

A tug, having in charge eight canal boats in threè tiers, tled them up 
on reachlng a pier In the East river at about 1 a. m., to awalt a favor- 
able condition of the tlde before proceeding further. The night was 
then clear, and the tug left the tow to engage In other work. At 3 
o'clock a fog came on, and later in the morning became very dense. The 
canal boats, when left, tailed down the river wlth the ebb tlde, but 
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when the tide rose gradually swung ont across stream, and, while lylng 
thus, about 6:30 a. m., a ferryboat collided with one of the canal boats 
and injured it. When the fog began to rise, the tug was a very short 
distance from the tow, and bad only two light boats in charge, and 
could hâve returned to the tow. Beld négligence on the part of the tng, 
and that lt was liable for the injury. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal by, both respondents from a decree of 
the district court (93 Ped. 510) holding the défendant railway company solely 
responsible for the damages resulting from a collision between libelanfs 
canal boat F. B. Morris and a ferryboat alleged to be owned by the Penn- 
sylvania Annex. The appeal of the last-named respondent was evidently 
taken through sorne oversigut, lnasmuch as the district court dismissed the 
libel as to lt It was not argued hère, and may be disregarded. 

H. G. Ward, for appellants. 
Le Roy S. Gove, for appellee. 

Before WALLACE, LACOMBE. and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The, facts are as follows: The libel- 
ant's canal boat F. B. Morris, loaded with coal, and bound from South 
Amboy to I38th street, Harlem river, was in tow of the Pennsylvania 
Railroad Company's tug Media on February 9, 1898. There were 
eight boats in the tow in three tiers, and the Morris was the outside 
port boat in the second tier. At about 1 a. m., the tide being then 
ebb, the tug tied up the flotilla at Pier 5, East river, by fastening the 
head tier, leaving the tow tailing down the river on the ebb tide. 
Thereupon the tug left the tow in order to engage in other work, pick- 
ing up light boats, and towing them down to a stake boat ofï Liberty 
Island. It was the intention of the master of the tug to return to the 
tow after the tide turned, and avail of the flood to take it to its destina- 
tion. While the tug was thus absent, the tide turned, and in consé- 
quence the tow, instead of tailing down stream, gradually swung out 
across stream, and the Morris, which had been an inshore boat, became 
outside boat lying out in the river more than the length of the first 
tier beyond the end of the dock. It was foggy when the tow began 
to swing outward, and the fog subsequently grew very dense. While 
lying thus, about 6:30 a. m., the ferryboat Annex No. 5, running 
around the Battery on her way to Brooklyn, collided with the Morris. 
The district judge held the ferryboat free from fault, and no appeal 
challenges the accuracy of that conclusion. The claim against the tug 
is for négligent towage, for not showing the proper measure of care 
for the boats in her charge. As to the tying up of the tow at the pier 
to await favorable tide, it is urged that it is the practice and custom 
of tugs so to do; that it was what the tow expected would be done; 
and that it was for the benefit of both parties that during the interval 
the tug should go about other business, because by thus using ail hei 
timeit is to be assumed that towing is made cheaper. It is not nec- 
essary to discuss thèse propositions, because, conceding them to be 
correct, the tug was nevertheless négligent under the facts of this par- 
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ticular case. When the tow was tied up at i a. m., the weather was 
clear and fine. So long as the tow remained tailing down so as to be 
close to the ends of the piers, it was in a position of safety. Even after 
it had swung out into the stream it would probably meet with no mis- 
adventure so long as the weather continued clear, so that it could be 
seen by navigating vessels. But if, while it was thus swung out, it 
should become shrouded in fog, its position would be perilous. When 
the tug left the tow at about i :30 a. m., the night was clear, and the 
tide was ebb. The only évidence in the record indicates that the tide 
began to change about half past 3 or 4 in the morning. Whether it 
turned then or later, the master of the tug knew it would turn, and 
further knew that, when it did turn, the tow, being fastened only at the 
head, would inevitably swing out across the stream. The évidence 
shows that indications of fog began about 3 a. m. ; that the fog grad- 
ually increased ; that at 3 :30 it was thicker, but objects could still be 
seen; that by 4 a. m., or shortly after, it had increased so much as 
to make navigation dangerous. The tug went ofï, as was said before, 
in search of light boats. It found one at 55th street, another some- 
where else in the North River, and when it began to get foggy in the 
North river, the tug, with thèse two light boats in tow, was about 
opposite the Pennsylvania ferry at Cortland street. The master there- 
upon proceeded with the two light boats to the stake boat ofï Liberty 
Island. He arrived there about 4 a. m., by which time it was very 
thick, and getting thicker ; so bad that he did not think it safe to run, 
wherefore he remained at the stake boat (the fog continuing) until 
he turned in at 7 a. m. When the fog began to rise and thicken, the 
tug was a very short distance from vvhere it had left the flotilla. It 
had only two light boats in charge. The weather was still clear 
enough to navigate with safety. The master knew that the turn of the 
tide would swing the flotilla out into the stream, and that the fog, 
should it continue to thicken, would put the boats composing it in a 
position of péril. He might hâve tied up the light boats, or hâve car- 
ried them with him, and, returning to Pier 5, East river, hâve then 
either tied up the boats so they would not swing, or hâve expedited 
the swing till they tailed up stream, or hâve stood by them and sound- 
ed signais, which would hâve secured their safety. His failure to do 
so under the circumstances shows a lack of ordinary prudence, which 
abundantly sustains the charge of négligence in looking after the tow. 
When the colliding ferryboat was held to be free from fault, the ques- 
tion whether some one or other of the boats in the flotilla should hâve 
made her présence known by sound signais of some kind became an 
académie one, and need not be discussed. 
The decree of the district court is affirmed, with interest and costs. 
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STEWART, HOWE & MAY OO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit February 25, 1902.) 

No. 28. 

Customs Duties— Velvet Cord— Corduroy. 

A pile fabric, commercially known as "velvet cord," "ribbed velvet," 
or "corded velvet," is not "corduroy composed of cotton or other ves- 
etaBle flber," within Tariff Act 1897, par. 315, and is not assessable as 
such. -^. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The case comes hère upon appeal from a décision of the circuit 
court, Southern district of New York (107 Fed. 267), affirming a dé- 
cision of the board of gênerai appraisers which sustained the action of 
the collector of the port of New York in classifying certain cotton 
goods for duty. 

A. P. Ketchum, for appellant. 

Chas. D. Baker, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The relevant paragraph of the tariff 
act of 1897 reads as follows : 

"(315) Plushes, velvets, velveteens, corduroys and ail pile fabrics, eut or 
uncut; any of the foregoing composed of cotton or other vegetable flber, 
not bleached, dyed, colored, stained, painted or printed, nine cents per square 
yard and twenty-flve per centum ad valorem; if bleached, dyed, colored, 
stained, painted or printed, twelve cents per square yard and twenty-flve per 
centum ad valorem: provided, that corduroys composed of cotton or other 
vegetable flber, weigbîng seven ounces or over per square yard, shall pay a 
duty of eighteen cents per square yard and twenty-flve per centum ad 
valorem; provided further, that manufactures or articles in any form, in- 
cluding such as are commonly known as bias dress facings or skirt bind- 
ings, made or eut from plushes, velvets, velveteens, corduroys, or other pile 
fabrics composed of cotton or other vegetable flber, shall be subject to the 
foregoing rates of duty, and in addition thereto ten per centum ad valorem: 
provided further, that none of the articles or fabrics provided for in this 
paragraph shall pay a less rate of duty than forty-seven and one-half per 
centum ad valorem." 

The goods weigh over seven ounces per square yard. It is not dis- 
puted that they are pile fabrics, and dutiable under the first part of this 
paragraph, if they are not dutiable under the proviso, as corduroys. 
They are invoiced as "black cotton velvet cords," are made of cotton, 
with a fine rib, and are chiefly used for women's skirts, sometimes for 
making women's jackets, and also for boys' wearing apparel. They 
hâve been imported for the past ten years, and hâve been sold variously 
under the names of "velvet cords," "ribbed velvets," or "corded 
velvets." The board found the évidence conflicting, and held that it 
would seem to be better capable of being harmonized on the theory 
that a "velvet cord" is a species of corduroy, and the circuit court con- 
curred with them. We are unable to reach the same conclusion. If 
the évidence of the retail salesmen be disregarded, — and certainly 
it is unpersuasive, since their transactions are not with the trade, but 
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only with the consumer, who is ignorant of trade names and trade 
classification, — the évidence will not be found to be so confiicting. 
Morrison v. Miller (C. C.) 37 Fed. 82 ; Hills Bros. Co. v. U. S., 39 
C. C. A. 500, 99 Fed. 264. Thèse goods are never bought or sold 
as corduroys, though that circumstance would be immaterial if they 
were in fact corduroys. They are not within the définition of "cordu- 
roy" given in the Century Dictionary, which describes a thick stuff 
especially used for the outer garments of men engaged in rough labor, 
field sports, and the like. Thèse goods are never so used, and are not 
fit for such use. It seems to hâve been assumed below that the word 
"cords" is an abbreviation of "corduroy," the latter word being a 
generic term covering a group of several species. Référence to thèse 
words in the New English Dictionary of the Philological Society, how- 
ever, shows that "cords" came first into use, and "corduroy" or "corde 
du roy" was a term of subséquent invention. The spécifications of 
Woostenholm's patent, No. 1,123, °f x 7?6 (cited in this dictionary), 
speaks of "velveteen cords," and of nearly everything of the fustian 
kind, but does not mention corduroy. The first use of the latter word 
seems to be more than 10 years later. Evidently the broader word of 
the two is "cords." The most significant fact in proof — and it is not 
disputed — is that the goods imported (Exhibit 1) differ from what ail 
concède to be a corduroy (Exhibit A), not only in the kind of yarn 
and thread used, the width of the goods, and the quality of the cotton, 
but also in the method of manufacture. They are made on différent 
looms. The corduroy is eut by machinery ; the velvet cord, by hand. 
Velvet cord is made on a velvet loom. A loom used to make 
corduroys could not be used to make ribbed velvets "without considér- 
able altération, which would be very costly, and would not be worth 
while doing. It is not done." Exhibit 1 is made on an ordinary 
velvet or velveteen loom. Exhibit A is made on a corduroy loom, — a 
much heavier loom. Corduroys, in fact, are not made by the manufac- 
turers who make velvet cords, nor velvet cords by the manufacturers 
who make corduroy. The évidence shows them to be différent articles, 
the dictionaries do not indicate that the same word covers both, and 
we do not find the évidence persuasive to the conclusion that commer- 
cial usage knows the velvet cord as a variety of corduroy. 
The décision of the circuit court is reversed. 
113 F.-59 
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SAN JOAQTJIN & KINGS RIVEE CANAL & IRRIGATION CO. T. 
STANISLAUS COUNTY et al. 

(Circuit Court, N. D. California. January 6, 1902.) 

No. 12,257. 

, States— Limitation of Powers— Repeal or Amendment of Corporation 
Laws. 

The power of a state, reserved by Its constitution, to alter, amend, or 
repeal gênerai laws concerning corporations, is subordinate to, and 11m- 
ited by, the provisions of the fédéral constitution Inhibiting laws im- 
pairing the obligations of contracte, depriving pensons of property with- 
out due process of law, or denying the equal protection of the laws. 
Rights acquired and capital invested by a corporation or Its stock- 
holders in the lawful exercise of powers conferred by such laws are 
within the protection of such constitutional provisions, and cannot be 
arbitrarily destroyed by subséquent state législation. 

. Irrigation Companies— Régulation of Rates— California Statutks. 

Act Cal. May 14, 1862 (St 18(52, p. 540), amending the gênerai incor- 
poration law of 1853, and providing for the "incorporation of canal 
companies and the construction of canals," gives companies incorporated 
therèunder the right to charge and collect rentals or tolls for water, 
subject to régulation by county boards, but provides that the rates 
shàll not be reduced by such boards so low as to yield to the stock- 
holders less tban a certain per cent, "upon the capital actually invested." 
Act March 12, 1885 (St. 1885, p. 90), to regulate and control the sale, 
rehtal, and distribution of appropriated water in the state, requires 
county boards, on pétition, to fix rates to be charged by any distributer 
of watêr in the county, outside of cities and towns. It provides that 
the board shall "estima te the value of ail property actually used and 
useful to the appropriation and furnishing of such water," estimate the 
reasonable annual expenses of the person or corporation whose franchise 
Is controlled, and adjust the net annual receipts and profits so that they 
may be not less than 6 nor more tban 18 per cent, "upon the value of 
property actually used and useful." It further provides that in fixing rates 
"said board may take into estimation any and ail otber facts, circum- 
stances, and conditions pertinent thereto, to the end and purpose that 
such rates shall be equal, reasonable, and Just, both to such corporations 
and to said Inhabitants." Helé, that assuming that under the later act 
the value to be estimated by the board was the actual cash value at 
the tlme, tius fixing a différent basls for the rates established tban that 
provided by the earlier act, it could not be construed, as applied to a 
corporation ôrganlzed under the act of 1862, to authorize the board to 
Ignore the capital "actually Invested," which would resuit In many cases 
In impairing the obligation of the contract created by the company's 
charter, as well as depriving it of property without due process of law, 
but that as to such companies It was the duty of the board, under its 
power to take Into estimation ail other pertinent facts, to consider the 
capital actually Invested, at least in the property actually used and 
useful, and to flx such rates, within the limits prescribed by the act, 
as should be reasonable with référence to such investment 

Corporations— Charter Rights— Effect of Nondseh. 

A statutory right embraced in the charter of a corporation must be 
reduced to possession to secure the constitutional protection against al- 
tération or repeal. Where an irrigation company, organized under Act 
Oal. May 14, 1862 (St. 1862, p. 540), which provided that county boards 
should not reduce the rates of such companies "so low as to yield to 
the stockholders less than V/2 per cent, per month upon the capital 
actually Invested," in fixing its own rates, which lt did for 25 years, 
never made them so high as to yield such per cent to Its stockholders, 
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its constitutional rights are not lmpalred by a subséquent statute author- 
izing county boards to fix rates below the minimum preserlbed in the 
incorporation act. 

In Equity. Suit to enjoin the enforcement of water rates estab- 
lished by the board of supervisors of défendant county, to be charged 
by complainant. On final hearing. 

G. W. McEnerney and W. B. Treadwell, for complainant 
C. A. Stonesifer and L. W. Fulkerth, for défendants. 

MORROW, Circuit Judge. This is a suit in equity, brought on 
September 29, 1896, to enjoin the défendants from enforcing an order 
of the board of supervisors of Stanislaus county fixing the rates to be 
charged by the complainant for water distributed by it, and to déclare 
said order null and void. It is alleged in the bill that the complainant 
is a corporation organized under the laws of California in September, 
187 1, in accordance with the provisions of an act of the législature 
of the state of California entitled "An act to provide for the formation 
of corporations for certain purposes," approved April 14, 1853 (St. 
1853, p. 87), as amended by the act approved May 14, 1862, entitled 
"An act to authorize the incorporation of canal companies, and the 
construction of canals" (St. 1862, p. 540); that the défendant the 
county of Stanislaus is one of the political subdivisions of the state of 
California and within the Northern district of California; that the 
board of supervisors of said county of Stanislaus is the governing or 
legisrative body of said county, and that the défendants George W. 
Toombs, Charles H. Osier, James Alfred Davis, Thomas J. Car- 
michael, and Joseph P. Barnes were at ail the times stated in the bill 
the duly elected, qualified, and acting members of the said board, and 
citizens and résidents of the Northern district of California. It is 
alleged that for more than 10 years past the complainant has been 
engaged in the business of appropriating water for irrigation, sale, 
rental, and distribution, for hire, and has for the last 10 years main- 
tained, and now maintains, a canal through the counties of Fresno, 
Merced, and Stanislaus, in the state of California, in which it carries 
its water to the takers and consumers thereof; that complainant is 
now, and for 10 years last past has been, the owner of the right to 
take the whole flow of water of the San Joaquin river through the left 
bank of said stream at its junction with Fresno Slough, and has for 
the last 10 years appropriated said water, for sale, rental, and distri- 
bution to its customers, by means of a canal running from the point 
of appropriation through the counties of Fresno and Merced and a 
large part of the county of Stanislaus, which canal was, on January 1, 
1896, and now is, including its latéral and parallel branches, 120% 
miles in length; that of this length of canal n T / 10 miles are within 
the boundaries of the défendant county of Stanislaus. It is alleged 
that the reasonable value of thèse canals, ditches, flumes, water chutes, 
and other property actually used in the appropriation and furnishing 
of said water is of the amount of $1,000,000; and that the right of 
appropriation of said water acquired by the complainant more than 
20 years ago, ever since held by it, and necessary to enable it to sup- 
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ply water to its customers in the counties aforesaid, is of the reasonable 
value of $500,000. It is further alleged that the complainant has a 
capital stock of 100,000 shares of the par value of $100 per share, on 
each of which the sum of $10 has been paid up, and which stock is 
held by divers persons; that on January 1, 1896, and thereafter until 
the adoption of the pretended régulation by the défendants, the rates 
charged by complainant to its customers in the said counties were as 
follows: For irrigating alfalfa, trees, and vines, $2.50 per acre per 
annum; cereals, $2 per acre; gardens, $5 per acre; for water for 
sheep, hogs, or goats, $10 per 1,000 per month; for horses, cattle, 
mules, and live stock generally, $40 per 1,000 per month. After 
setting outthe total gross receipts and expenditures of the complain- 
ant for the years 1887 to 1895, inclusive, the bill allèges that the av- 
erage gross receipts of the complainant during the said nine years 
hâve been $54,734.15 per annum, and the average cost of the main- 
tenance of the said property $22,045.16 per annum; that the net re- 
turns for the said nine years hâve amounted to a fraction over 2 per 
cent, per annum on the value of the property actually and necessarily 
used in appropriating and furnishing such water by complainant to its 
customers, hâve never reached 3^ per cent, of such value, and hâve 
never amounted to 5 per cent, per annum on the value of the canals, 
ditches, flumes, water chutes, and ail other property actually used in 
the appropriation and furnishing of such water exclusive of the value 
of the right of appropriation. It is alleged that the opérations of 
the complainant in the conduct of said business hâve been character- 
ized by the strictest prudence and economy, and that the rates charged 
to its customers were and are fair and reasonable. It is further al- 
leged that on March 10, 1896, a pétition was filed in the office of the 
board of supervisors of the county of Stanislaus, signed by 25 persons 
claiming to be inhabitants and taxpayers of said county, asking the 
said board to regulate and control the rates of compensation to be 
collected by complainant from the sale, rental, and distribution of the 
water owned by complainant to the inhabitants of Stanislaus county. 
This pétition was filed pursuant to the provisions of an act of the 
législature approved March 12, 1885, entitled "An act to regulate and 
control the sale, rental, and distribution of appropriated water in this 
state, other than in any city, city and county, or town therein, and to 
secure the rights of way for the conveyance of such water to the places 
of use." St. 1885, p. 95. It is alleged that ail of the proceedings 
taken by the board of supervisors with référence to this pétition were 
under the pretended authority and direction of this act ; that on June 
24, 1896, said pétition came on to be heard by said board, and the 
individual défendants, as members of said board, proceeded to fix the 
following rates to be thereafter charged by the complainant for the 
use of its water in the county of Stanislaus, namely: For irrigating 
alfalfa, perennial grasses, and cereals $1.50 per acre per annum, for 
trees and vines $2 per acre, for gardens $3.50 per acre, for water for 
sheep, hogs, or goats $6 per 1,000 per month, and for horses, cattle, 
mules, and other live stock $25 per 1,000 per month; that the said 
board also estimated and fixed as reasonable annual expenses of re- 
pairs and management the sum of $22,000. It is averred that the 
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rates so fixed by said board are grossly unfair and unreason'able, and, 
if applied to the complainant's whole business, will not realize to com- 
plainant more than $40,000 gross per year, or less than lYz per 
cent, upon the value of the canals and other property actually used in 
the appropriation and furnishing of the water, exclusive of the value of 
the right of appropriation thereof and that, including the value of 
said right of appropriation, will not yield to complainant more than 
1^5 per cent, per annum; that in fixing thèse rates the défendants 
acted in willful violation of complainant's rights ; that défendants esti- 
mated the value of the property used in and useful to the appropriation 
of said water by complainant at the sum of $337,000, excluding as 
one of the items of such property the complainant's right of appro- 
priation; that such estimation was arbitrarily made, without receiv- 
ing any évidence of the value of said property, the said défendants 
well knowing that the value of said property, exclusive of the right of 
appropriation of said water, was far in excess of the sum of $750,000. 
It is averred that there is no reason to believe that the value of com- 
plainant's business will or can be increased by reason of the reduced 
rates se fixed and established, but on the contrary, there will be no 
compensatory increase whatever; that the expenses of operating its 
business cannot be diminished, and, if said réduction be applied to com- 
plainant's whole business, the net receipts will not amount to or ex- 
ceed 3 per cent, per annum upon the value of the property used. It 
is further alleged that said act under which it is claimed that said rates 
hâve been fixed is in violation of and répugnant to section 1 of the 
fourteenth amendment to>the constitution of the United States, in 
that by the provisions of said act it is declared that rates shall be fixed 
and established without référence to the value of the right of any 
person, corporation, or association to receive compensation for or a 
return upon the value of any right by it held or owned to appropriate 
any waters of this state for sale, rental, and distribution to the in- 
habitants thereof. It is alleged that, unless immédiate relief is grant- 
ed, complainant will be harassed by a multiplicity of suits to compel 
it to furnish water at the rates fixed by the défendants ; that the up- 
holding of said rates will amount to a deprivation by the défendants of 
complainant's property without due process of law, and a déniai to 
complainant of its rights under section 1 of article 14 of the amend- 
ments to the constitution of the United States. An injunction is 
prayed for restraining the défendants from enforcing said order fixing 
rates, and a decree asked adjudging said order to be null and void, 
and that complainant is entitled to hâve its rates for supplying 
water to its customers so fixed as to return a reasonable and just com- 
pensation for services rendered. 

This bill was demurred to on January 2, 1897, for want of jurisdic- 
tion and of equity. It was urged that the absence of diversity of 
citizenship of the parties was fatal to fédéral jurisdiction. The de- 
murrer was overruled by this court (90 Fed. 516) on the ground that 
the averments of the bill presented a fédéral question, which is of itself 
a surficient source of jurisdiction without the coexistence of diversity 
of citizenship. The fédéral question was determined to be contained 
in the allégations that the acts of the défendants, if unrestrained, 
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would rèsult in the practical deprivation by défendants of the com- 
plainant Y property without due process of law, and the déniai to com- 
plainant of the equal protection of the laws vouchsafed by the four- 
teenth amendaient to the constitution of the United States. The 
answer of the défendants was filed on July 20, 1898. In it the défend- 
ants deny that the complainant had ever been the owner of the right 
to take the whole flow of water of said river at any point of diversion. 
It is denied that the property of the complainant used in the appro- 
priation and furnishing of water was ever of a higher value than 
$251,000, that the alleged right of appropriation has ever had any 
value, or that complainant's capital stock has a value of more than 
$3 per share. Défendants aver that during said period of nine years 
complainant has received net returns upon the value of ail its property 
actually and necessarily used and useful in the appropriation and 
furnishing of water to its customers, together with the right to appro- 
priate said water, amounting to more than 9 per cent, per annum on 
the average, and some years as high as 14 per cent., and that with 
prudent management such net returns would hâve been doubled. In 
this behalf it is averred that the receipts of the complainant hâve been 
greatly reduced by the fact that the firm of Miller & Lux, of which 
the président of the complainant corporation is a member, annually 
irrigate many thousand acres of their land from complainant's canal 
free of charge, and that water has been furnished to said firm by com- 
plainant at one-half the rate charged to other customers. In regard 
to the proceedings in connection with the said pétition of March 10, 
1896, to the board of supervisors of Stanislaus county, the défendants 
aver that the complainant appeared before the said board by counsel 
on June 10, 1896; that on June 24, 1896, ail parties being ready, the 
matter proceeded, évidence was introduced, argument made, and after 
due and careful délibération an ofder was made by the said board 
fixing the rates as aforesaid. There is also set up in the answer the 
report of an expert civil engineer and the deputy county surveyor, 
alleged to hâve been appointed by the défendants to report upon the 
estimated cost of the canal, ditches, and ail other property used in com- 
plainant's business, upon which report it is averred that the said board 
of supervisors estimated the property of complainant to be worth 
$337,000, and the reasonable annual expenses of management $22,000. 
They further aver that the resolution fixing the said rates was and is 
the act of the said board, according to its best judgment and discré- 
tion, within its jurisdiction, and not subject to review by any court. 
It is denied that said rates are unfair or unreasonable, and it is 
averred that they will yield to complainant more than 9 per cent, upon 
the value of its property used in the carrying on of the said business, 
including the value of the right of appropriation under prudent and 
careful management. Défendants deny that the act of the législature 
under which the said board acted in fixing the said rates is répugnant 
to section 1 of the fourteenth amendaient to the constitution of the 
United States, and also deny generally the allégations upon which 
complainant applies for relief to this court. They aver that the func- 
tions of said board ended upon the making of said order on June 26, 
1896; that said board has become functus officio with respect to the 
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said order and ail matters in connection therewith, and the same is to 
be enforced, if at ail, by other officers of the state of California, not 
now before the court, and in other proceedings before the state courts 
of this state ; that under the constitution and laws of California per- 
mitting complainant to exercise its franchise and to appropriate and 
sell the waters of the state, the right was reserved by the state to regu- 
late and control the sale and distribution of such appropriated waters ; 
and complainant, having acted under and by virtue of such laws, can- 
not now be heard to complain that the laws of the state providing for 
such régulation and control are not binding upon complainant ; where- 
fore défendants ask that complainant's bill be dismissed. 

On June 8, 189g, an amendment to the bill of complaint was filed 
by the complainant, adding thereto the allégation that by section 3 of 
the aforesaid act of May 14, 1862, it was provided that "every Com- 
pany organized as aforesaid shall hâve power, and the same is hereby 
granted, * * * to establish, collect, and receive rates, water rents, 
or tolls, which shall be subject to régulation by the board of super- 
visors of the county or counties in which the work is situated, but 
which shall not be reduced by the supervisors so low as to yield to the 
stockholders less than one and one-half per cent, per month upon the 
capital actually invested." St. 1862, p. 541. It is alleged that prior 
to March 1, 1885, this complainant and its stockholders actually in- 
vested, under the authority of the said act, a capital amounting to 
$971,113.13 in money, ail of which was actually and necessarily ex- 
pended by the complainant in the purchase and construction of canals 
and other property used in and useful to the appropriation and furnish- 
ing of the water aforesaid, which property was on March 1, 1885, 
and still is, of the reasonable value of $971,113.13; that, though the 
défendants aver and claim that the said provisions were repealed by 
the act of March 12, 1885, hereinbefore referred to, complainant avers 
that such a construction is in violation of and répugnant to the pro- 
visions of section 10 of article 1 of the constitution of the United 
States, in this : that it would impair the obligation of the contract be- 
tween the state of California and this complainant made and entered 
into under the authority of said section 3 of said act of May 14, 1862. 
For the purpose of limiting the question in this case, complainant's 
counsel at the hearing withdrew the claim for the value of the right 
of appropriation of the water of the San Joaquin river in estimating 
the value of the property used and useful in the appropriation and 
furnishing of said water. 

The first question to be determined is the effect of the incorporation 
of the complainant under the act of the législature of April 14, 1853, 
providing "for the formation of corporations for certain purposes," 
as amended by the act of May 14, 1862, providing for the "incorpora- 
tion of canal companies and the construction of canals." It is con- 
tended on behalf of the complainant that, as it was organized as a 
corporation in 1871 under the act of 1853, as amended by the act of 
1862, section 3 of the latter act, limiting the right of the board of 
supervisors to reduce rates so as to yield to stockholders not less than 
ï l /2 per cent, per month on the capital stock actually invested, was a 
contract with the state for the time for which the corporation was 
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organized. It is contended on the other hand, on behalf of the de- 
fendants, that the act of the législature approved Mardi 12, 1885 
{St. Cal. 1885, p. 95), entitled "An act to regulate and control the sale, 
rental, and distribution of appropriated water in this state, other than 
in any city, city and county, or tovvn therein, and to secure the rights 
of way for the conveyance of such water to the place of use," repealed 
ail prior acts in conflict therewith, and in section S authorized the 
board of supervisors of the state to regulate and control the water 
rates that might be charged by any person, company, association, or 
corporation, and provided that such rates should be reasonable and 
just, and so limited that the annual receipts and profits thereof should 
be not less than 6 nor more than 18 per cent, upon the value of ail 
the property actually used in and useful to the appropriation and fur- 
nishing of such water, as estimated by the said board of supervisors. 
It is objected on the part of thç complainant that the act of 1885 
in no way changes or affects its rights which prior to that time had 
been acquired and fixed by contract with the state under the act of 
1862, and that in so far as the act of 1885 repealed or amended the 
act of 1862, such repeal or amendment was void as against the com- 
plainant's rights, as impairing the obligation of a contract. The con- 
stitution of this state adopted in 1849 provided in article 4, § 31, that 
"corporations may be formed under gênerai laws, but shall not be 
created by spécial act, except for municipal purposes. Ail gênerai 
laws and spécial acts passed pursuant to this section may be altered 
from time to time, or repealed." Article 12, § 1, of the constitution 
adopted in 1879, provides : "Corporations may be formed under gên- 
erai laws, but shall not be created by spécial act. Ail laws now in 
force in this state concerning corporations, and ail laws that may be 
hereafter passed pursuant to this section, may be altered from time to 
time, or repealed." This provision of the constitution of the state is, 
however, qualified by another provision of the same instrument adopt- 
ed pursuant to a requirement of the constitution of the United States, 
providing that no law impairing the obligation of a contract shall ever 
be passed. Article 1, § 16, Const. Cal.; article 1, § 10, Const. U. S. 
There is also involved in this controversy the prohibition of paragraph 
1 of the fourteenth amendment of the constitution of the United States, 
providing : 

"Nor shall any state deprive any person of llfe, llberty, or property with- 
out due process of law; nor deny to any person within lts jurisdictlon the 
equal protection of the laws." 

Hâve the provisions of the act of the législature of March 12, 1885, 
impaired the obligations of any contract entered into by the complain- 
ant with the state under its incorporation under the act of May 14, 
1862? And does the enforcement of the act of March 12, 1885, by 
the board of supervisors of Stanislaus county in the manner and under 
the circumstances disclosed by the évidence in this case, deprive the 
complainant of property without due process of law, or deny to it the 
equal protection of the laws? The act of May 14, 1862, provided that 
a canal company organized under its provisions should hâve the 
power: (1) To make rules and régulations for the management and 
préservation of its works not inconsistent with the laws of the state. 



SAN JOAQUIN & KINGS RIVEE C. & I. CO. V. STANISLACS COUNTY. 937 

and for the use and distribution of the waters and the navigation of 
the canals. (2) To establish, collect, and receive rates, water rents, 
or tolls, which should be subject to régulation by the board of super- 
visors. (3) Such rates, rents, or tolls should not be so low as to yield 
less than ij^ per cent, per month upon the capital actually invested. 
The act of Mardi 12, 1885, regulating and controlling the sale, rental, 
and distribution of appropriated water in this state, provides that, after 
proper pétition for régulation of water rates, the board of supervisors 
shall — (1) Estimate the value of ail property actually used and useful 
to the appropriation and furnishing of such water. (2) Estimate the 
annual reasonable expenses of each person or corporation whose 
franchise shall be controlled, including repairs, management, and 
operating of such works. (3) The board may establish différent rates 
for différent uses, such as mining, irrigating, domestic, etc., but such 
rates, as to each class, shall be equal and uniform. (4) Adjust the net 
annual receipts and profits so that they may be not less than 6 nor 
more than 18 per cent, upon the value of property actually used and 
useful. (5) But in such estimation of net receipts and profits the 
cost of extensions, enlargements, or other permanent improvements 
shall not be included as part of expenses, but, when completed, shall 
be included in the présent cost and cash value of such work. (6) In 
fixing said rates within limits aforesaid, said board may take into esti- 
mation any and ail other facts, circumstances, and conditions perti- 
nent thereto, to the end and purpose that such rates shall be equal, 
reasonable, and just, both to such corporations and to said inhabitants. 
The act of 1862 requires the board of supervisors to regulate water 
rates and tolls of corporations organized under the provisions of the 
act upon the basis of the "capital actually invested." The act of 1885 
requires the board of supervisors to adjust the net annual receipts 
and profits "upon the value of ail the property actually used and useful 
to the appropriation and furnishing of such water." It will be as- 
sumed that this last provision means the cash value of the property 
at the time the estimate is made by the board of supervisors. As 
thus construed, thèse provisions of the two statutes might in some 
instances produce the same results, but it is clear that with respect to 
corporations organized under the provisions of the latter act the pur- 
pose of the législature was to furnish a better-defined, if not a différent, 
basis from that provided in the act of 1862 for estimating the capital 
or value of the property of the corporation with respect to which 
rates were to be fixed. What effect has this statute upon corpora- 
tions organized, as was the complainant, under the prior act? The 
act of 1862 is not in terms repealed, but the act of 1885 provides that 
ail water appropriated for irrigation, sale, rental, or distribution in 
the state is a public use, and the right to collect rates or compensation 
for use of such water is a franchise ; and, except when furnished to a 
city, city and county, or town, or the inhabitants thereof, must be regu- 
lated and controlled by the several boards of supervisors of the coun- 
ties in the manner provided by the act. But how regulated and con- 
trolled ? Must the adjustment of rates for the purpose of determining 
the net annual receipts and profits which the corporation may retain 
as income be limited absolutely to the value of the property actually 
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used and useful to the appropriation and furnishing of such water? 
In other words, assuming as we hâve, that this provision of the statute 
means the value of the property at the time the rates are fixed by 
the board, is this présent cash value of the property the limit of the 
power of the board in determining the basis with respect to which 
rates shall be regulated and controlled? Manifestly not, for the stat- 
ute provides further that the board, in fixing rates, may take into 
estimation any and ail other facts, circumstances, and conditions perti- 
nent thereto, to the end and purpose that such values shall be equal, 
reasonable, and just, both to such corporations and to the inhabitants. 
Why,then,is it not within the power of the board in fixing rates to con- 
sider the capital actually invested in the property of the corporation, 
subject only to the limitation that such property is actually used and 
useful to the appropriation and furnishing of water? It is certainly a 
most important fact, recognized by constitutional and statute law in de- 
termining whether any given rate is equal, reasonable, and just as 
between the corporation and the rate-paying public, and there appears 
to be no answer to the claim of the complainant that it is entitled to 
such considération, based not only upon reason and justice, but upon 
a légal right created by a contract under a prior statute. To hold that 
under this statute the capital actually invested in the property of the 
corporation under the act of 1862 may be entirely disregarded by the 
board of supervisors in fixing water rates under the act of 1885, would 
be to encounter the constitutional provision that no law impairing the 
obligation of a contract should be passed, and this interprétation of 
the statute would be subject to the further objection that the state 
cannot deprive the complainant of its property without due process 
of law, or deny to it the equal protection of the laws. Thèse constitu- 
tional provisions cannot be held subordinate to the constitutional 
power conferred upon the state législature to alter, amend, or repeal 
gênerai laws conCerning corporations. As said by the suprême court 
of the United States in Shields v. Ohio, 95 U. S. 319, 324, 24 L. Ed. 

357: 

"The power of altération and amendaient 1b not without lirait The altéra- 
tions must be reasonable. Tbey must be made in good t aith, and be con- 
sistent wlth the scope and object of the act of Incorporation. Sheer op- 
pression and wrong cannot be infllcted under the guise of amendaient or 
altération. Beyond the sphère of the reserved powers the vested rights of 
property of corporations in such cases are surroùnded by the same sanctions, 
and are as inviolable as in other cases." 

It will not be necessary to refer to the long line of cases in the high- 
est courts of the nation where thèse constitutional questions hâve been 
elaborately discussed, and the rights of property carefully defined, in 
controversies arising out of législation affecting corporate rights. It 
will be sufficierit for the présent purpose to refer to the case of Hill v. 
Railroad Co. (C. C.) 41 Fëd. 610, 616, where Judge Jackson, of the 
United States circuit court of Kentucky (afterwards a judge of the su- 
prême court of the United States), stated the law of thèse cases in 
very clear terms. He said: 

"Thè prlnciple of thèse and other décisions upon the subject of amending 
or repealing charters under a réservation of power so to do is that the légis- 
lature may Change or modify the privilèges and franchises which the state 
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lias granted to the corporation, and whieh eoncern the Interests of the 
public; but deallng with what It has bestowed, either by way of withdrawal 
or of altération, the state may not go fnrther, and so legislate as to disturb, 
affect, or impair rights either of the corporation or of its shareholders, pre- 
viously aequired, wliile the corporate functions were being lawfully exercised. 
Ail rights thus aequired, of whatever character, are surrounded and protected 
by constitutional sanctions and guaranties higher and superior to the légis- 
lative power of amendment or repeal." 

Applying this constitutional principle to the provisions of the act 
of 1885, it must be held that it was not intended by the législature to 
repeal the act of 1862, certainly not with respect to corporations or- 
ganized under the prior act ; and that with respect to such corpora- 
tions the two acts were to be construed together. What, then, was 
the duty of the board of supervisors in this case? Money paid by 
stockholders to the capital of a corporation is unquestionably prop- 
erty of the corporation. Whether this capital or the property aequired 
by it has been actually invested and used or made useful in the opéra- 
tion of the franchise of the corporation, is a question of fact to be 
determined upon proper investigation. It follows that it was the duty 
of the board of supervisors to ascertain the amount of capital actually 
invested in the corporation — that is to say, the amount of capital 
actually paid in and invested in constructing the canals and acquiring 
other property used and made useful in supplying water to th» custom- 
ers of the corporation in Stanislaus county, and this fact should hâve 
been considered by the board in fixing water rates which the com- 
plainant was entitled to charge — under the statute. It appears from 
the évidence that on March 10, 1896, 25 persons, claïming to be in- 
habitants and taxpayers of the county of Stanislaus, filed a pétition 
with the board of supervisors of that county, praying the board to 
regulate and control the rates and compensation to be collected by the 
complainant for the sale, rental, or distribution of the appropriated 
water of said company to the inhabitants of said county. After notice 
and a hearing upon said pétition, the board, on June 26, 1896, made 
the following order: 

"Pursuant to an act of the législature of the state of California entitled 
'An act to regulate and control the sale, rental, and distribution of appro- 
priated water in this state, other than in any city, city and county, or town 
therein, and to secure the rights of way for the couveyance of such water 
to the places of use,' approved March 12, 1885 (St 1885, p. 95), the board 
regularly proceeds to the hearing of the pétition of C. C. Eastin et als., 
presented herein, praying for the régulation of the rates and compensation 
to be collected by the San Joaquin and Kings Hiver Canal & Irrigation Com- 
pany for the sale, rental, or distribution of its appropriated water to any 
of the Inhabitants of Stanislaus county, under and pursuant to said act, and 
évidence having been introduced by and on behalf of the petitioners herein 
and by and on behalf of the said San Joaquin and Kings River Canal & Irri- 
gation Company; and, the came being closed, and the matter submitted to 
the board for its considération and décision, and the board being fully ad- 
vised in the premises, the board does hereby estimate, as near as may be, 
the value of the canal, ditches, flumes, water chutes, and ail other property 
actually used and useful to the appropriation of the appropriated waters of 
said company, belonging to and possessed by It, at the sum of $337,000." 

The remainder of the order is immaterial to the présent controversy. 
This estimate of the value of complainant's property appears to hâve 
been based mainly upon a report by , R. H. Goodwin, consulting 
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engineer, and E. D. Grove, deputy county surveyor, experts employed 
by the board, and whose report was made to the board under date 
of June 10, 1896. This report contained, among other things, the 
following estimate of cost of construction of complainant's canal : 

"The following 1s an estimated cost of construction of the above-mentioned 
canal, taking In considération the différent widths, cross-sections, grades, 
materlals, and appurtenances based on the priées of materials, supplies, and 
Iabor of the présent date: 

Earth excavation, 2,966,125 yards, at 6% c $192,798 10 

Lumber in head, regulatlng, distributlng, waste, and inlet 

gâtes, boxes, bridges, etc., 1,689,410 feet B. M., in place 55,536 50 

Six station buildings 4,000 00 

Téléphone Une 70 miles 4,900 00 

Engineering, superintendence, offices of eompany, stationery 

and printlng, law expenses, and other incideutals 25,723 40 

Right of way, first 30 miles, 900 acres, at $3 2,700 00 

Right of way, balance distance, 1,068 acres, at $25 26,700 00 

Total cost $312,358 00 

"We place thé présent cash value of the above-mentioned canal and works 
at $251,000.00." 

To this estimated cost of construction at that date, to wit, $312,- 
358, the board added the sum of $24,642, making the total of 
foi?» **?- It nowhere àppears that this addition of $24,642 to the 
estimated cost ôf construction at that date as made by the experts em- 
ployée! by the board had ahy relation to the amount of capital actually 
invested in the corporation by the shareholders. On the contrary, the 
testimony indicates that this élément in the valuation of the property 
was entifely ignored. Upon this valuation of $337,000 the board 
fixed the following rates: For irrigating alfalfa, ail perennial grasses, 
and ail cereals, $1.50 per acre per annum; for irrigating trees and 
vines, $2 per acre per annum ; for irrigating gardens, $3.50 per acre 
per annum; for water for sheep, hogs, or goats, $6 per 1,000 per 
month, and at the samë rate for a less number ; for water for horses, 
cattle, mules, and other live stock, $25 per 1,000 per month, and at the 
same rate for a less number. Prior to this order of the board of 
supervisors the rates which had been fixed by the complainant and 
charged to consumers of water in the counties of Fresno, Merced, 
and Stanislaus, were as follows : For irrigating alfalfa, $2.50 per acre 
per annum ; for irrigating cereals, $2 per acre per annum ; for irri- 
gating trees and vines, $2.50 per acre per annum ; for irrigating gar- 
dens, $5 per acre per annum; for water for sheep, hogs, or goats, 
$10 per 1,000 per month, and at the same rate for a less number; for 
water for horses, cattle, mules, and other live stock, $40 per 1,000 per 
month, and at the same rate for a less number. For the purposes of 
this case it is conceded by the complainant that the rates per acre per 
annum for irrigating alfalfa, $2.50 per acre per annum, and cereals, 
$2 per acre per annum, are the only rates that are material to be con- 
sidered in this case, for the reason that the water supplied to consum- 
ers at the other rates constitutes but a very insignificant portion of 
the business of the complainant. The damage to the complainant 
arisés ont of the fact that, but for this order of the board of supervis- 
ors of Juàe 26. 1896, fïxing the rate that complainant might charge 
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for water supplied to consumers in Stanislaus county for irrigating 
alfalfa and perennial grasses and cereals $1.50 per acre per annum, 
complainant would hâve continued to charge such consumers for 
irrigating alfalfa $2.50 per acre per annum, and for irrigating cereals 
$2 per acre per annum. The évidence shows that the rate fixed by 
the board of supervisors reduces the income of the company con- 
siderably below 6 per cent, upon the capital actually invested in the 
property of the corporation, and, if a corresponding réduction were 
made in Fresno and Merced counties, its income would, under the 
most favorable conditions, be reduced to less than 5 per cent, per 
annum on the value of the property as estimated by the board of super- 
visors. Is this valuation of complainant's property correct? 

It appears from the évidence that the canal owned and maintained 
by the complainant is on the west side of the San Joaquin river ; that 
this canal has its head at the junction of the San Joaquin river with 
Fresno Slough, in Fresno county, and runs down the west side of the 
San Joaquin valley through the counties of Fresno and Merced into 
the county of Stanislaus. The total length of the canal is I20J4 
miles, of which 42.9 miles are in the county of Fresno, 66.15 in the 
county of Merced, and 11.7 miles in the county of Stanislaus. A 
branch of the main canal in Fresno and Merced counties, called the 
"Dos Palos Branch," is 23 miles in length, but, as this branch is not 
used to supply water in the county of Stanislaus, it may be disre- 
garded in this controversy. The complainant is a corporation organ- 
ized in September, 1871, under the laws of the state of California. 
The capital stock of the corporation is divided into 100,000 shares of 
the par value of $100. Upon 85,000 shares of this stock calls amount- 
ing to $10.15 per share were made, and $862,750 paid in. The remain- 
ing 15,000 shares were involved in the transaction of purchase under 
which they were issued nonassessable until calls to the amount of $7.50 
per share had been paid upon the other stock. The calls upon this 
stock amounted to $2.65 per share, and $39,750 paid in. There was 
also an additional amount of $1.45 per share, on 8,500 shares of this 
stock paid in, amounting to $12,325 ; making a total of $914,825 paid 
by the shareholders upon the stock of the company. The complainant 
commenced opérations in 1871 by purchasing from another corpora- 
tion known as the San Joaquin & Kings River Canal Company ail 
the property, vested rights, surveys, and works acquired by that com- 
pany since the date of its incorporation in 1866. The complainant 
proceeded with the work of constructing this canal. The date of its 
completion is a subject of controversy, but need not be determined. 
The claim of the défendants in this respect may be accepted for the 
purposes of this case. It appears that in the course of construction 
the complainant distributed water for irrigating purposes to consum- 
ers along the line of the canal, and derived an income from that source 
up to the year 1886 amounting to $60,349.20. This money was not, 
however, distributed in dividends, but was used by the company in 
construction. From 1886 to 1898 the net profits of the corporation 
were $158,112.58, and of this amount $134,893.38 was used by the 
company in the work of construction, making the total amount con- 
tributed to the capital of the corporation from 1871 to 1898 the sum 
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of $1,110,067.58. There is, however, to be deducted from thîs amouni 
the sum of $60,000 realized by the corporation from the sale of a 
tract of land which it owned. This sum was distributed to the stock- 
holders as a dividend, and must be deducted from the capital stock 
of the corporation, leaving the net amount of capital the sum of 
$1,050,067.58. The books of account and vouchers of the complain- 
ant during its entire existence, and the books of account of the former 
company, were produced as évidence before the examiner. A state- 
ment of the cost of construction of the canal and irrigation works up 
to November 25, 1895, as shown by thèse books, was prepared by the 
complainant, and introduced in évidence as "Exhibit 2." It is as fol- 
lows : 

Pald San Joaquln & Klngs River Canal Company, cost of 

wprks to date of purchase ? 119,335 29 

Pald John Bensley et al. in stock (15,000 shares at $7.50) for re- 

màinder of property of old company 112,500 00 

Paid by this company for construction performed by itself from 

date of purchase from old company to February 28, 1885 739,277 84 

Paid by this company for construction from March 1, 1885, to 

November 25, 1895 84,685 51 

Total... $1,055,798 64 

This exhibit was subject to the objection that complainant's books 
prier toi 886 did not distinguish between the cost of maintenance and 
the cost of construction. The complainant accordingly made a second 
statement, in which the cost of maintenance was excluded. This re- 
vised statement was introduced as "Exhibit 12," and was headed: 

"Statement of cost of construction of San Joaquln Canal to December 31, 
1873, and betterments slnce constrncted therein, with cost of construction 
of parallels and extensions. This Includes only Items actually chargea to 
construction, and which can be ldentifled from the accounts as properly be- 
longing thereto, and does not include any charges for construction which 
cannot be positively so identifled from the accounts alone." 

The items of çost were given in greater détail in this statement than 
in Exhibit 2, and amount to $798,429.61. It is évident that this last 
statement shows the actual cost of complainant's canal and works 
more accurately than the preceding one, but it is not necessary for the 
court to détermine that it is in fact correct, or that it shows the actual 
value of the property used and useful in supplying water to the in- 
habitants of Stanislaus county. It is not the duty of the court to 
estimate the value of complainant's property or fix the water rates 
it may charge; but this, statement, as well as the one relating to the 
amount of capital paid into the corporation by the stockholders, can 
only be considered, with the other testimony in the case on behalf of 
complainant, as évidence tending to establish the fact that when the 
board of supervisors estimated the value of the canal, ditches, flumes, 
water chutes, and ail other property belonging to the complainant, and 
actually used and useful to the appropriation of water by the company, 
no considération was given by the board to the évidence showing the 
amount of capital actually paid into the corporation or the actual, 
reasonable, and proper cost of the works. The court finds that the 
évidence in the case does establish the fact that the board failed to 
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perform its duty in this respect. It follows that the value of complain- 
ant's property made by the board of supervisors and the water rates 
fixed by the board with respect to such estimate did deprive the com- 
plainant of property without due process of law, and denied to it the 
equal protection of the laws. 

The question as to the amount of income which the complainant is 
entitled to receive on account of the capital actually invested remains 
to be considered. The act of 1862 provides that the board of super- 
visors should not reduce the water rates, rents, or tolls "so low as to 
yield to the stockholders less than one and one-half per cent, per 
month upon the capital actually invested." Prior to June 26, 1896, 
and for a period of more than 25 years, the complainant fixed its own 
rates for water supplied to consumers, but at no time did it fix rates 
so high as to yield ij4 per cent, per month upon any estimate of the 
value of the property or capital actually invested. This, then, was a 
right under the statute which the complainant never claimed and never 
reduced to possession, either before or after the act of 1885. In the 
Sinking Fund Cases, 99 U. S. 700, 720, 25 L. Ed. 496, Mr Chief 
Justice Waite, speaking of the power of congress to make such altéra- 
tions and amendments of the charter as corne within the just scope 
of législative power, used language appropriate to this question. He 
said : 

"That this power has a limit, no one can doubt. Ail agrée that It cannot 
be used to take away property already acqulred under the opération of the 
charter, or to deprive corporations of the fruits actually reduced to posses- 
sion of contracts lawfully made," 

This statement was not necessary to the détermination of the ques- 
tion before the court, but it appears to be sound in principle. The 
qualification that a statutory right embraced in the charter of a corpo- 
ration must be reduced to possession to secure the constitutional pro- 
tection against altération and repeal is unquestionably a law of the 
grant. It is perhaps true that there might be cases where a corpora- 
tion of the character of the complainant, having invested capital in 
good faith. would not be held to hâve waived its ultimate right to the 
limit of income provided in its charter by the acceptance of a smaller 
income during the progress of construction, or perhaps even longer, 
until its system of irrigation had brought prospective tracts of land 
under successful cultivation. But the évidence in this case does not 
justify the complainant in making that claim. It had waived its right 
to an income of \y 2 per cent, per month by not making rates to secure 
that income during any part of its term of existence prior to the pass- 
age of the act of 1885, and this act providing that the net annual re- 
ceipts as adjusted by the board of supervisors should not be less than 
6 nor more than 18 per cent, per annum, is therefore properly applica- 
ble to the régulation of complainant's rates. 

Let a decree be entered in favor of the complainant in accordance 
with this opinion. 
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In re CLAFLIN et aL 

(Circuit Court, D. Massachusetts. Febraary 10, 1902.) 

No. 1,087. 

Costoms Administration— Sdfficiency of Protest. 

Paragraph 439 of the tariffl act of 1897 provides tbat "gloves made 
wholly or in part of leather * * » shall pay duty at the following 
rates, » * » namely." Then follows paragraph 440, which enumer- 
ates several kinds of gloves, among which are Schmaschen gloves, and 
the rates of duty on each. Held, that a protest filed by an importer 
under the customs administrative act of 1890 against the classification 
of gloves as lanibskin, under paragraph 441, on the ground that they 
ehould be "assessed under paragraph 439 as Schmaschen gloves," was 
BUfflcient, and distinctly informed the collector of the position of the 
importer, since paragraphe 439 and 440 must necessarily be construed 
together, and although Schmaschen gloves are not mentioned in the 
former the duty is assessed thereunder. 

Pétition for Review of Décision of Board of General Appraisers. 

Charles P. Searle, for the importers. 
William H. Garlarid, Asst. U. S. Atty. 

COL/T, Circuit Judge. The only question which arises on this péti- 
tion for review is the sufficiency of the protest. Act June io, 1890, 
§ 14 (26 Stat. 137). 

The collector found the goods were lambskin, and dutiable at $2.50 
per dozen pairs under paragraph 441, and 40 cents additional under 
paragraph 445, of the tariff act of 1897 (30 Stat. 192), and assessed 
the duties accordingly; whereupon the petitioners made the following 
protest : 

"Boston, Jan. 24, 1900. 

"Hon. Collector of the Fort of Boston— Dear Sir: We hereby respectfully 
protest against your action in assessing and exacting duty on 4 cases 
leather goods, C. Y. & S. 53/56, imported into this port on the 2nd day of 
January, 1900, per Str. Turcoman,' at the rate of $2.90 per dozen, but claim 
they should be assessed under Scbedule N, paragraph 439, as Schmaschen 
gloves dutiable at $2.15 per dozen. We pay the additional sum exacted by 
you in order to get possession of the goods, but claim and respectfully ask 
to hâve the amount refunded to us. 

"We inclose a sample of the goods for your considération, claiming they 
are commercially known as Schmaschen goods and not lamb gloves. 

"Very respectfully yours, Claflin, Young & Stanley." 

The case then went to the board of gênerai appraisers for décision. 
As a resuit of the évidence taken beforë the board of gênerai apprais- 
ers, the government abandoned its contention that the goods were 
lambskin gloves, and admitted that they were Schmaschen gloves. 
The government then took the position that the protest was insuf- 
ficient, and the board of gênerai appraisers sustained this position, and 
affirrned the décision of the collector on this ground. 

The object of the statute in requiring a protest is to inform the col- 
lector distinctly of the position of the importer. Technical précision 
is not required, nor is brevity fatal. U. S. v. Salambier, 170 U. S. 621, 
626, 18 Sup. Ct. 771, 42 L. Ed. 1167, and cases cited. 

In U. S. v. Salambier the protest did not refer to any paragraph of 
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the tariff act, but briefly stated "that the said goods under existing 
laws are dutiable at 2 cts. per lb., and the exaction of a higher rate 
is unjust and illégal." This protest was held sufficient, although there 
were two paragraphe relating to the class of goods in question, under 
either of which the duty was two cents per pound. The court said : 

"In this instance, it was impossible for the collecter to hâve read the 
protest without perceiving that his classification of the merchandise, as 
dutiable under paragraph 239 of the tariff act at fifty per cent, ad valorem, 
was objected to, and that the importer clalmed that, under the law, the 
goods were dutiable at two cents per pound. The collecter could not hâve 
been perplexed by the omission to name the spécifie paragraph which the 
importer sought to hâve applied, for there were but two paragraphs, besides 
239, which dealt with the subject, namely, paragraphs 318 and 319, and 
under either of them the duty was that claimed by the importer, two cents 
per pound." 170 U. S. 626, 18 Sup. Ct 773, 42 L. Ed. 1167. 

In the case at bar the protest indicated distinctly and definitely the 
ground of the importers' objection to the duties assessed. It déclares 
that the goods are Schmaschen gloves, dutiable under Schedule N, 
par. 439. Neither the collector nor the board of gênerai appraisers 
had any difficulty in understanding the exact issue which the importers 
raised. After reading the protest, it was impossible not to perçeive 
what the importers objected to and what they claimed under the law. 
In the collector's letter to the board of gênerai appraisers transmitting 
the protest, with accompanying papers, he says: "The protestants 
hâve duly complied with the requirements of section 14 of the act of 
June 10, 1890." 

It is contended that the protest is insufficient because paragraph 
439 is named instead of paragraph 440, where Schmaschen gloves are 
mentioned. A glance at the two paragraphs, however, shows they 
are connected by the word "namely," and that both must be read to- 
gether as one paragraph : 

"439. Gloves made wholly or in part of leather, whether wholly or partly 
manufactured, shall pay duty at the following rates, the lengths stated in 
each case being the extrême length when stretched to their full estent, 
namely: 

"440. Women's or children's 'glace' finish, Schmaschen (of sheep origin), 
not over fourteen inches in length, one dollar and seventy-five cents per 
dozen pairs; over fourteen inches, and not over seventeen inches in length, 
two dollars and twenty-five cents per dozen pairs; over seventeen inches in 
length, two dollars and seventy-five cents per dozen pairs; men's 'glace' 
finish, Schmaschen (sheep), three dollars per dozen pairs." 

Paragraph 439 does not provide any spécifie rate of duty upon the 
articles mentioned. It simply déclares that "gloves made wholly or 
in part of leather, whether wholly or partly manufactured, shall pay 
duty at the following rates, * * * namely." Then follows para- 
graph 440, which enumerates several kinds of gloves, among which are 
the Schmaschen, and the rates of duty, which are assessed under para- 
graph 439. Paragraph 439 refers to the succeeding paragraph, and 
paragraph 440 refers to the preceding paragraph. When the im- 
porters in their protest referred to paragraph 439, and at the same 
time mentioned Schmaschen gloves, they necessarily included para- 
graph 440, because the two paragraphs must be Consolidated in order 
to subject the articles mentioned therein to any rate of duty. 
113 F.— 60 
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The further objection is taken that the protest names $2.15 per 
dozen pairs as the rate of duty, and that no such rate of duty on 
Schmaschen gloves is found in paragraph 439 or paragraph 440. 

The reason why the importers in this protest named $2.15 instead of 
$1.75 as the rate of duty is apparent, and could lead to no misunder- 
standing as to the rate claimed. The collector had assessed a duty of 
$2.50 per dozen pairs under paragraph 441, and 40 cents additional 
duty under paragraph 445. The importers made no objection to this 
additional assessment under paragraph 445, and they therefore added 
this 40 cents additional duty to $1.75, which is the duty mentioned in 
paragraph 440 on the Schmaschen gloves in question. Under thèse 
circumstances, it was unnecessary for the importers to refer in their 
protest to this additional duty under paragraph 445, because they made 
no objection to this further assessment; and the statement in their 
protest of the rate of $2.15 per dozen becomes perfectly intelligible, in 
view of the collector's action and their own position. 

In my opinion, and for the reasons already given, this is not a case 
where the importers claim in their protest that the merchandise is 
dutiable under a spécifie paragraph, and are now seeking to classify the 
merchandise under a différent paragraph, and therefore the two cases 
on which the government relies are not in point. In re Sherman 
(C. C.) 49 Fed. 224; In re Austin (C. C.) 47 Fed. 873. 

I am satisfied that the ruling of the board of gênerai appraisers in 
this case was wrong, and that their décision should be reversed, and 
judgment entered for the importers; and it is so ordered. 

Judgment for petitioners. 



BLISS v. REED. 

(Circuit Court, W. D. Pennsylvania. February 8, 1002.) 

No. 14, Nov. Terni, 1898. 

Patents— Suit in Equity fob Inpbingement— Attacking Jubisdictios after 
Decbee. 

Where a suit In equity for lnfrlngement of a patent has been heard 
on the mertts, and a decree for coinplainant entered, which has been 
afflrmed on appeal, In the regular course of procédure the question of 
jurisdiction Is not thereafter open, and défendant will not be given 
leave to brlng forward, by a supplemental bill in the nature of a bill of 
revlew, à foreign patent to the sa me patentée, for the purpose of show- 
ing that by reason of the expiration of such patent the one in suit had 
expired prior to the commencement of the suit; and the court was 
therefore without jurisdiction in equity, where the identity of the In- 
vention claimed In the two patents is so doubtful that bad faith cannot 
be imputed to the patentée. 

In Equity. Suit for infringement of patents. Sur defendant's pé- 
tition for leave to bring forward by supplemental bill, in the nature 
of a bill of review, a Canadian patent. 

J. H. Whitaker and Lysander Hill, for petitioner. 
John R. Bénnett and H. H. Bliss, for défendant. 
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ACHESON, Circuit Judge. The entire subject-matter of this suit 
belongs to a class over which equity has gênerai jurisdiction, and 
the case proceeded on the merits to a decree against the défendant 
(102 Fed. 903), which has been affirmed by the United States circuit 
court of appeals. In the regular course of procédure, then, the ques- 
tion of jurisdiction is not open. Reynes v. Dumont, 130 U. S. 354, 
9 Sup. Ct. 486, 32 L. Ed. 934; Kilbourn v. Sunderland, 130 U. S. 505, 
9 Sup. Ct. 594, 32 L. Ed. 1005. 

This is an application by the défendant for leave to bring for- 
ward by supplemental bill, in the nature of a bill of review, a Canadian 
patent granted to Elward on April 23, 1881, ior the term of 15 years, 
for the purpose of showing that, by reason of the expiration of that 
patent, the United States patent to Elward, embraced in this bill, 
had expired before the commencement of this suit, and therefore that 
the plaintif! should hâve proceeded at law as to that patent. The 
defendant's pétition allèges that "one of the inventions contained 
and claimed in said Canadian patent is identical with the invention 
contained and claimed in Elward's United States patent." The de- 
fendant has laid before the court a copy of the Canadian patent. It 
contains 28 claims, but only one of thèse claims, namely, claim 21, 
is alleged to be for the invention contained and claimed in Elward's 
United States patent. 

It is alleged that at the time of the grant of the United States 
patent to Elward the existence of the Canadian patent was fraud- 
ulently suppressed by Elward, and a false oath was made by him 
that the invention had not been patented to him in any foreign coun- 
try. It is further alleged that the plaintif! and one of his solicitors 
knew of the Canadian patent, and of the expiration of the United 
States patent, when this suit was brought, and that they acted in bad 
faith in instituting this suit in equity. 

I am not satisfied of the truth of any of the allégations impeaching 
the good faith of Elward, or of the plaintif! or his solicitor. Elward's 
oath was made on January 22, 1883, after his application had taken 
the final form in which the United States patent was issued. Now, 
the United States patent contains a single claim, which is for a spé- 
cifie combination of named éléments. Claim 21 of the Canadian pat- 
ent also is for a spécifie combination of named éléments. It is by 
no means clear that thèse two claims are for the same invention. 
They appear to me to be for materially différent combinations. The 
éléments of the two claims, as I read the claims, differ essentially. 
To say the least of it, identity of the inventions covered by thèse two 
claims is so doubtful that Elward might hâve taken the oath he did, 
and the plaintif! and his solicitor hâve proceeded as they hâve done, 
in perfect good faith. As the élément of bad faith is absent, no suf- 
ficient ground for granting this application appears. I am the more 
satisfied with this conclusion because, in an action at law brought 
now, the statute of limitations would bar the plaintiff's claim in whole 
or part. 

And now, to wit, February 8, 1902, the application of the défend- 
ant for leave to bring forward, by supplemental bill in the nature of 
a bill of review, the Canadian patent recited in his pétition, is denied. 
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THE JOHN A. BEIGGS. 

BAXCH t. ONE MILLION TWO HTJNDRED AND SIXTT-ONB 
THOUSAND FEET OF LUMBER. 

(District Court, B. D. Pennsylvanla. February 14, 1902.) 

Nos. 57, 60. 

Shippjng— Négligent Loading of Vessel— Damages to Charterer. 

Evidence considered, and held to sustain the claim of a charterer that 
a cargo of tlmber was Improperly stowed by the master, by reason 
of which the full carrying capacity of the vessel was not utilized, and 
the charterer, who paid a lump sum as charter hire for the Toyage, sus- 
tained loss for which he was entitled to damages. 

In Admiralty. Suit by charterer to recover damages for failure of 
ship to carry a full cargo, and cross libel for demurrage. 

Horace L. Cheyney and John F. Lewis, for the John A. Briggs. 
Théodore M. Etting and Jones, Carson & Beeber, for the charterer. 

J. B. McPHERSON, District Judge. Thèse cross libels disclose 
a dispute between a ship and her charterers, the ship being charged 
with improper stowage of a cargo of timber, whereby the carrying ca- 
pacity of the vessel was not fully utilized; and the charterers being 
charged with failure to deliver the cargo properly, whereby delay oc- 
curred, and a liability for demurrage arose. The testimony is vol- 
uminous and conflicting, and will support the theory of either party. 
It has not been easy to reach a conclusion, but, on the whole, it seems 
to me that the weight of the évidence is against the ship, and I hâve 
therefore adopted, with modifications, the findings of fact proposed by 
the charterers. Thus modified, they are as follows: 

I. The Pacific Pine Company, a California corporation engaged in 
the lumber business, having orders from the Atlantic seaboard for 
lumber of varions sizes, amounting in the aggregate to 1,470,000 feet, 
the acceptance of which was dépendent upon their ability to charter a 
suitable vessel, entered upon negotiations with the managing owner of 
the ship John A. Briggs for the charter of that vessel. The negotia- 
tions resulted in the exécution of a charter party, under whose terms 
the vessel was let unto the Pacific Pine Company for the carriage of 
"a full cargo of sawn lumber and timber" from one or two safe loading 
places on Puget Sound, as might be ordered by the charterers, to 
Philadelphia or New York, the considération being the lump sum of 
$23,500. The timber was to be "of such length and sizes as can be 
taken through vessel's présent hatchways or bow or stern ports, if 
any, and on deck," thèse ports to be large enough to receive timber 
24x24 inches square. The cargo was to be stowed under the captain's 
supervision and direction, and the stevedore employed by the vessel 
was to be mutually satisfactory to the captain and charterers or their 
agents. Thirty-two working days were allowed for loading, this 
period to begin "twenty-four hburs after vessel is at loading place 
designated by charterers or their agents, her inward cargo or unneces- 
sary ballast dischar ged, and she is ready to receive cargo, and captain 



THE JOHN A. BRIGGS. 949 

has notîfied them in writing to that effect." For each day's détention 
"by default of [the charterers] ," $120 in gold was to be paid. 

2. The charterers divided the cargo to be shipped between two mills, 
one at Port Gamble and one at Port Blakeley, both on Puget Sound. 
A duplicate order was given to each mill, this being a customary and 
proper division, and Port Gamble was named as the first place of load- 
ing. On the arrivai of the ship from the voyage on which she was en- 
gaged when the contract was made, she was ordered to Port Gamble, 
where she arrived on December 12, 1900. The charterers intended to 
ship from Port Gamble 735,000 feet of lumber, and of this amount 
250,000 feet had been already eut, and was stored upon the wharf. 
The vessel did not report herself in readiness to receive cargo until 
December 2ist, by which time the amount of lumber eut and on the 
wharf had increased to nearly 600,000 feet. This quantity was made 
up of lumber and timber of various dimensions and sizes: 125,000 
feet was decking, 2x4 to 4x6 inches, averaging 32 feet in length; 
75,000 feet was boards, 1x6, 12 to 16 feet long; and 535,000 feet was 
heavy timber, of différent lengths and sizes, running from 10x12 in 
breadth and thickness, and 50 to 85 feet in length, to 26x26, and 40 
to 50 feet in length, some sticks being even longer. When the vessel 
reported her readiness to receive . cargo, the charterers tendered the 
600,000 feet already on the wharf. AH the boards and decking, and 
nearly ail the timber of heavier and larger sizes, had been eut. About 
150,000 feet was still to be eut, and this was for the most part made up 
of the smaller sizes of the large timber. The cargo was piled on the 
wharf, end on to the ship. Ail sizes, from 10x12 upward, were placed 
in one solid pile about 50 feet in length and 15 or 16 feet high. The 
boards and decking were intended to be used for stowage, and for 
loading under the poop. They were separately piled alongside thé 
timber. Toward the eastern end of the pile some boards and decking 
were on top of the timber, but at least 50 feet of the timber was clear 
of this small lumber. The larger and heavier sizes of the timber, 
speaking generally, were at the bottom of the pile, and the smaller 
sizes on the top. It is neither practicable nor customary to pile 
each size separately. The larger and longer sizes are usually eut 
first, so that, if any imperfections appear, the timber can be eut shorter 
or planed down, and thus utilized for smaller sizes. The sticks are 
piled on the wharf as they are eut. In the présent case, the practice 
usually observed was followed. 

3. The lower hold of the ship had a carrying capacity of about 
450,000 feet, and the lower between-decks could carry a similar 
amount. As 750,000 feet was to be shipped at Port Gamble, it was 
necessary to use both thèse spaces. Under such conditions, the proper 
practice would hâve been to load both at the same time, putting the 
sticks either in the hold or in the lower between-decks, as their di- 
mensions might require, and filling up the vacant spaces with boards 
and decking. Captain Balch, the master of the ship, did not pursue 
this course for two reasons : First, he was ordered by his owners to 
stow the lower hold first ; and, second, he himself believed — honestly, 
no doubt, but none the less mistakenly — that none of the timber that 
was on top of the pile was of such dimensions as to admit of stowage 
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in the lower hold through the yessel's hatchways and ports. He 
therefore declared his inability to receive any part of the cargo 
tendered, and for three weeks he made no effort by actual experiment 
to ascertain whether ariy of the timber accessible would go into the 
vessel or not, but simply rested upon his belief that the timber which 
was on the top of the pile could not be used. On January I5th, 
under çhanged orders from his owners, for the first time he accepted 
the cargo, and began the loading of his vessel by putting more than 
100,000 feet of the boards and decking, which had been intended for 
stowage, in the bottom of the lower hold and in the wings, where 
larger and heavier timber should haye been piaced. After this had 
been dpne, he then for the first time endeavored to take the larger and 
heavier timber, and found immediately that he had been mistaken in 
supposing that he could not load the timber that had been offered. 
Working from the top of the pile down, he had no difficulty between 
January i^th and February 6th in taking on board ail of the timber 
which was on the wharf at the time when he reported his readiness to 
receive cargo, together with more than 150,000 feet that was eut and 
delivered thereafter. 

4. To stow such a cargo as this properly, dunnage should be laid on 
top of the ballast. Heavy timber should then be piaced on top of the 
dunnage, and the boards and decking should be used wherever the 
lengths of the timber sticks are such as to leave unfilled spaces. The 
smaller lumber — the boards and the decking — should also be used to 
fill the spaces between the beams that separate the lower between- 
decks from the lower hold. The matërial thus used is technically 
known as "beam filling." The loading of the two lower decks of the 
ship was nearly finished at Port Gamble. A little additional lumber 
was piaced on thèse decks after she arrived at Port Blakeley. 

The loading of the ship at Port Gamble was defective in the follow- 
ing respects; 

(1) The ballast was improperly trimmed, causing the vessel to be 
considerably down by the stem, in conséquence of which it was found 
impracticable to stow cargo properly under her poop deck. 

(2) There was no beam , filling whatever between her beams, al- 
though this might hâve been put in, if the stowing had been skillfully 
done. 

(3) There were numerous empty spaces. in the lower hold and the 
lower between-decks. The condition of the vessel on her arrivai at 
Port Blakeley is technically known as "blpwn up." 

In conséquence of the trim of the vessel, the marine surveyors would 
not permit her to be loaded at Port Blakeley with her proper complé- 
ment of cargo, either on deck or under the. poop, and of the 735,000 
feet of lumber intended by the charterers to be shipped from Port 
Blakeley it was found practicable to load the vessel with no more than 
526,980 feet. This quantity,, together with the 735,000 feet theretofore 
received; at Port Gamble, made up a cargo of 1,261,980 feet; and this 
was carried by the vessel from Puget Sound to Philadelphia, and was 
there delivered, upon payment of the full charter money, to the persons 
entitled to receive it. 
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5. Before the charter was agreed to, the managing owner had stated 
how much lumber the ship had carried on previous voyages, and upon 
inquiry thèse statements had been confirmed. Upon the voyages re- 
ferred to she had carried the following cargoes of lumber : 

From Puget Sound to Sydney, 1,555,823 feet. 
From Puget Sound to Plymouth, 1,430,000 feet. 
From Puget Sound to South Africa, 1,483,000 feet. 
The lumber carrying capacity of the vessel is estimated by Capt. 
Balch as follows : 

Lower hold 450.000 feet 

Lower between-decks 450,000 " 

Upper between-decks 450,000 " 

Deck load 90.000 " 

Poop stowage 30,000 " 

Making a total of 1,470,000 " 

Upon her arrivai at Philadelphia, the vessel was, at the instance of 
the charterers, examined by two expert stevedores. One of them ex- 
amined her before any of the lumber had been discharged. The other 
was sent over from New York, and did not arrive until after the upper 
between-decks, the lower between-decks, the deck load, and the poop 
had been discharged. The testimony of the former witness is that, if 
properly laden, the ship could hâve carried about 238,000 additional 
feet of cargo. The testimony of the New York stevedore is confined 
to the lower hold, and to the loss occasioned by the absence of beam 
filling therein. This he estimated at more than 100,000 feet. 

6. After the cargo had been discharged and was on the wharf, and 
after the vessel had been attached for improper stowage, the master 
of the ship brought a counter suit for delay at the port of loading. 
Upon this point, without referring to the évidence in détail, it seems 
to me to be enough to say that at no time after the vessel was reported 
to be ready for loading was there any delay occasioned by default of 
the charterers, their agents or servants. On the contrary, after de- 
ducting from the time consumed in actual loading such time as cannot 
properly be charged against the charterers, the cargo was put on 
board in less time than is allowed by the contract. As already stated, 
the delay of three weeks that occurred before the loading began was 
due to the fault of the ship. 

7. If properly loaded, the ship could hâve carried 1,470,000 feet of 
lumber. The quantity actually carried was only 1,261,980 feet. There 
was therefore a deficiency of cargo, due to the improper disposition 
of the ballast and the bad stowage of the cargo, and for the loss thus 
occasioned the ship must be held liable. 

The measure of damages is the différence between the price at Port 
Blakeley of the lumber that the ship could hâve carried if she had been 
properly stowed and the contract price of such lumber at Philadelphia, 
less the cost of carriage, with interest from the day when the contract 
price would hâve been paid. The record does not contain testimony 
that enables me to compute the sum due, and therefore (unless the 
parties can agrée upon the amount) a commissioner must be ap- 
pointée!. 
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It may be proper to add that after the dispute arose at Port Gamble 
the évidence shows clearly that both parties expected a lawsuit to fol- 
low, and were anxious to lose no point that might be of advantage. 
Either, I dare say, was willing to shift his ground if something might 
perhaps be gained thereby, and the correspondence shows the irritated 
watchfulness on both sides that might, under such circumstances, be 
looked for. As I regard the case, however, thèse maneuvers for posi- 
tion are not of great importance. The determining facts are the own- 
er's mistaken direction to the master to load the lower hold first, and 
the master's mistaken belief that he was not able to take on board the 
timber that for three weeks was always at his command. 

In No. 60 the libel is dismissed. In No. 57 the libelant is entitled to 
a decree. In view of the closely balanced testimony, the costs in both 
cases will be divided. 



STETSON et al. ▼. HBRRESHOFF MFG. CO. et al. 

(Circuit Court, D. Khode Island. February 17, 1002.) 

No. 2,573. 

I. Patents— Scopb of Invention— Limitation by Name. 

Where an Inventer has made and patented a thlng which Is novel, but 
which performs in part the functions of each of two old structures, his 
sélection of the naine of one of them for his invention, as being ap- 
proximately descriptive, should not be held a limitation which deprives 
him of the rlght to protection, save as to the features of his invention 
which are appropria tely descrlbed by such name; nor, on the other 
hand, can he escape anticipation by a prior structure because it was 
given a différent name, where the functions of the two are substantially 
the same. 
8. Same— Anticipation— Ships' Keels. 

The Mclntyre patent, No. 393,713, for a ship's keelson, was anticipated 
by patent No. 367,828, to the same patentée, for a box keel, which de- 
scribes a keel formed of a single pièce of cast métal, while the later 
patent describes substantially the same structure, divided into sections 
for convenience of handling In the construction of larger vessels, the 
sections having end walls intégral with the sides and bottom, by means 
of which they are bolted together when in place; the change being one 
which doea not Involve invention. 

In Equity. Suit for infringement of letters patent No. 393,713, for 
a ship's keelson, granted November 27, 1888, to James Mclntyre, as- 
signor of one-half to John A. Stetson. On final hearing. 

J. E. Maynadier, for complainants. 

Walter H. Barney and Francis Colwell, for défendants. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 393,713, dated November 27, 1888, to James Mclntyre, 
assignor of one-half to John A. Stetson, for a "ship's keelson." The 
défenses are invalidity and noninfringement. 

The first and fourth claims only are in suit : 

"(1) In a vessel, the compound keelson herein described, made up of two 
or more separate sections, the side and end walls of which are intégral, the 
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sections being secured together end to end, substantlally as and for the 
purpose set forth.' 

"(4) In a vessel, the compound keelson herein described, made up of two 
or more separate sections, the end and side walls of which are intégral, the 
sections being secured together end to end, and provided with one or more 
crosspieces to sustain the ribs, substantially as and for the purpose set 
forth." 

The spécification states: 

"My invention conslsts, rnainly, In a keelson made up of sections, each 
having one or more cross walls which are intégral with its side walls, the 
sections being secured together end to end. * * * The sections are se- 
cured together end to end by fastenings, d, some of which consist of bolts 
and nuts, while others consist of clamps and keys, as shown." 

A considérable amount of évidence and of argument is devoted to 
distinctions between a "keel" and a "keelson." Many définitions are 
quoted ; but the distinction is pointed out sufïïciently, for the purposes 
of this case, in the définition from the Century Dictionary : 

"Keel. * * * (2) The principal timber in a ship or boat, extending from 
stem to stem at the bottom, supporting the whole frame, and consisting of a 
number of pièces scarfed together and bolted together; in iron vessels, the 
combination of plates corresponding to the keel of a wooden vessel. 

"Keelson, Kelson. A line of jointed timbers in a ship laid on the middle 
of the floor timbers over the keel, fastened with long bolts and clinched, 
thus binding the floor timbers to the keel; in iron ships, a combination of 
plates corresponding to the keelson timber of a wooden vessel." 

From the spécification, it would seem that the structure of the pat- 
ent was intended to be used in connection with a wooden keel or a 
kee 1 plate. The spécification says: "Of course, keel, E, may be 
dispensed with, if desired, in which case keel plate, D, is the keel." 

Nevertheless, if we regard structural considérations, the connected 
sections of cast métal, called by the patentée a "compound keelson," 
are more analogous to the keel of an ordinary ship than is the keel 
plate, D, since the connected sections extending from stem to stern 
are the principal members of the backbone of the ship, and the keel 
plate, D, does not, by itself, perform the function of an ordinary keel, 
though it may perhaps be called a "keel" because it is at the bottom 
of the ship. But this case should turn upon a considération of the 
patentee's structure, rather than upon distinctions between the words 
"keel" and "keelson," since the patent, read as a whole, clearly de- 
scribes and claims the thing which the patentée desires to cover, as 
well as the function it is to perform. 

The complainants' departure from older forms of construction has 
resulted in a structure to which neither the word "keel" nor the word 
"keelson," as defined, is strictly applicable. It would seem from the 
spécification that the patentée intended to use his structure in con- 
junction with a wooden keel, or with a keel plate; but it is by no 
means apparent that it is impractical for use without a keel or keel 
plate, and the keel or keel plate is not described or claimed as a part 
of the patented structure. 

Whether or not the défendants infringe cannot, in my opinion, be 
determined by considering whether the défendants use anything cor- 
responding to the keel plate or keel, shown, but not claimed, in the 
patent. If the structure is patentable as a keel, the patent would prob- 
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ably be infringed by using it for a keelson, and if it is patentable as a 
keelson it would probably be infringed by use as a keel, since the keel 
and keelson hâve a common function as co-operating parts of the 
ship's backbone. 

I am further of the opinion that the patentee's use of the word 
"keelson," upon the suggestion of the patent office that this was a 
more appropriate word than "keel," does not amount to a voluntary 
limitation of the patent to the structure used in conjunction with a keel 
plate or wooden keel. The structure shown in the patent is the prin- 
cipal member of the ship's backbone. To call it a "keel" or a "keel- 
son" does not make it otherwise. 

It is by no means apparent that the examiner was correct in saying 
that this structure is a keelson, "as no other appears to be provided, 
and the part designated by the letter E is more properly the keel." It 
would seem that, in choosing between the two words, regard should 
hâve been had to the question whether the connected sections or the 
part, E, formed the principal structural member. 

But it appears to me entirely immaterial whether the examiner's 
choice of words was correct or not, and the fact that the patentée 
acquiesced in the choice of words is also immaterial. While, in some 
cases, the voluntary choice of a name may well be regarded as im- 
posing a limitation upon the thing or function which the patentée 
desires to cover, and an acknowledgment that the standard meaning of 
a word is an appropriate description and limitation of the thing 
claimed, such a doctrine is frequently abused and misapplied for the 
création of verbal and meritless issues. When it appears that an art 
is advanced by a novel structure, which in some features resembles 
old arid well-known things, and in other features differs from them, or 
which is intermediate of things respectively bearing différent names, 
we should be slow to allow debatable implications, arising merely from 
the choice of a name, to override plain text and plain descriptions of 
things and functions. 

An inventor makes a thing which is new. He must name it, and, as 
he cannot usually coin a new word, he must take an old one which fits 
it approximately. He may, like this inventor, find two old words 
about equally applicable, but neither of which is exactly descriptive of 
the invention. He chooses one. He might as well or better hâve 
chosen the other. His rights in a patent cause should not turn upon 
an assumption that he has thrown away ail of what he describes except 
that which, in our opinion, is appropriately described by the gênerai 
name he has chosen. 

We will consider, then, whether the patent in suit discloses a patent- 
able invention, by whatever name it may be called. The patent in suit 
makes référence to a prior patent, as follows: 

"The keelson sections shown In the drawlngs are provided with eross- 
pieces, f, to sustain the rlbs, f i, as fully explained In my patent, No. 307,828, 
dated August 9, 1887, and the planking, f, is best secured to the ribs, as 
explained in that patent" 

The prior patent describes, among other things: 

"A box keel, formed with crosspieces forming poekets for the ribs. The 
ribs are bolted to thèse crosspieces, and a very solid and flrm interior con- 
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neetîon is formed between the box keel and the ribs, without the need of 
boit holes through tbe keel. After tbe ribs are in place, the spaces between 
the crosspieces may be fllled with lead or ballast. Thls ls very désirable 
for yachts. * * *" Also: "The box keel, D, is of cast métal, with or 
without the center-board box, B, and crosspieces, d, may be cast with the 
box keel, or otherwise connected to it" 

Claim 2 of the prior patent reads as follows : 

"(2) The box keel, D, formed of a contlnuous single pièce of métal having 
crosspieces, d, at intervais to sustain the ribs, substantially as and for the 
purpose set forth." 

Upon the complainants' brief it is conceded that the structure of the 
prior patent is for the same purpose as the structure of the later pat- 
ent. The complainants, therefore, cannot escape anticipation by dis- 
tinctions between a keel and keelson, and are not on this issue assisted 
by the fact that in his prior patent the patentée has claimed a box 
keel, and in the patent in suit a compound keelson. The considéra- 
tions which are favorable to the complainants on the question of in- 
fringement must be given full force upon the question of anticipation 
and invention. 

It is conceded that a vessel "with a foundation, which is a single 
casting with crosspieces to sustain the ribs," is a part of the prior art ; 
that the fundamental idea in the prior patent is that the foundation or 
backbone of the vessel is a continuous single pièce of métal, with cross- 
pieces at intervais to sustain the ribs. It is contended that Mclntyre, 
in his prior patent No. 367,828, advanced the art by teaching the con- 
struction of a new class of vessels, — that is, the class characterized by 
a buoyant body, mainly the ribs and skin, with the ribs held together 
by a single casting, forming the backbone of the vessel; and in the 
patent in suit, No. 393,713, he again advanced the art by teaching how 
that class of vessels could be constructed of much greater length than 
was before practical. The brief for the complainants summarizes as 
follows : 

"Briefly, the patentée taught In his second patent that if the pattern for 
the cast backbone of his flrst patent were eut into two or three pièces, and 
a cross end wall added to the front end of the stern pièce, a like cross end 
wall added to the rear end of the bow pièce, and two like cross end walls 
added to the midship pièce, the new resuit produced by uniting the castings 
from those new patterns by means of bolts through their cross end walls 
would be a new backbone for vessels which would be an important prac- 
tical improvement over the cast backbone of his flrst patent." 

The complainants submit that the question to be decided is whether 
that new backbone is an invention or not. It is important, at this 
point, to refer to the évidence of Mclntyre, upon cross-examination : 

"0. Q. I understand you to say that you consider your construction of 
keelson superior, because the end and side walls and crosspieces are cast 
intégral with the bottom, and so dispense with the use of angle irons, bolts, 
and rivets. Do I understand you correctly? Ans. I do. C. Q. In other words, 
the more joints there are the more chance there is for something to give 
way, and so weaken or injure the vessel? Ans. Yes. O. Q. Your construc- 
tion of the keelson in section is for convenience in construction and handling, 
and if it could be conveniently made in one section it would be préférable 
so to do, would it not? Ans. Yes. C. Q. Were vessels constructed with 
métal keels prior to the application for the patent in suitî Ans. Oh, yes, 
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0. Q. And thèse teels were frequently made up of a number of plates fas- 
teneâ together. Is that not so? Ans. Yes." 

It is contended that invention résides — First, in the idea of cutting 
up the foundation member of the 1887 patent into cross sections ; 
second, in the idea of cross end walls, one on the after part of the prow 
section, one on the forward part of the stern section, and two on the 
amidship section ; and, third, in the idea of securing those sections end 
to end by means of the cross walls. 

Box keels formed of plates of métal were old ; and to make a struc- 
ture by casting, rather than by welding or riveting, does not ordi- 
narily constitute invention. Kilbourne v. W. Bingham Co., 1 C. C. A. 
617, 50 Fed. 697,- 703; Gardner v. Herz, 118 U. S. 180, 6 Sup. Ct. 
1027, 30 L,. Ed. 158; Hicks v. Kelsey, 18 Wall. 670, 21 L. Ed. 852; 
Hotchkiss v. Greenwood, 11 How. 248, 13 L. Ed. 683. But it is ob- 
vious that in the présent case the complainant Mclntyre cannot stand 
as the inventor of a box keel of cast métal, since his prior patent an- 
ticipâtes this. A cast box keel of métal being old, did it require in- 
vention to put three of thèse together? Or, to put it another way, 
did it require invention to eut one of thèse up into three sections, 
put end walls on the sections, and unité thèse three by bolting their 
ends together? 

The only novelty shown on the complainants' theory of their patent 
is the division of an old device into three pièces, because it was im- 
praticable to make or handle castings, such as those shown in the 
prior patent, of sufficient size for use in larger vessels. The coin- 
pound feature of the construction is merely a weakness conceded to 
the exigencies of construction. The function of the compound struc- 
ture is exactly that of the simple structure. 

I am of the opinion that it was not invention to think of using three 
castings instead of one, and that to make the castings of such form 
that their ends could be bolted together was a mère mechanical 
change, involving no exercise of the inventive faculty, and the scantiest 
exercise of mechanical skill. 

The question whether there is invention in the cast métal box keel 
of the prior patent, unless that patent be restricted to peculiar features, 
is not properly in this case; but, as it has been suggested that thèse 
défendants are indebted to Mclntyre for features of their construc- 
tion, it may be observed that twin keelsons of cast métal in box form 
were used by John B. Herreshoff, one of the défendants, in the yacht 
Triton, as early as 1872, 15 years before Mclntyre's earlier patent. 
The keel construction of the Defender and Columbia is made up of 
three bronze castings, which are fastened together end to end by bolts 
through end fîànges cast intégral with the sections of the plate; to 
the crosspieces are bolted floor plates, a common feature in the con- 
struction of iron ships; and to thèse floor plates are attached the 
frames or ribs. This is an essentially différent mode of construction 
from that exhibited in either of the patents of Mclntyre. 

Mclntyre's box keel was formed with cross pièces forming pockets 
for the ribs. The ribs were bolted to thèse crosspieces, with the 
design of forming a very solid and firm interior connection between 
the box keel and the ribs. There is no such interior connection be- 
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tween the box keel and the ribs in the Herreshoff construction. The 
ribs do not go into pockets, but are sustained by fioor plates. 

Mclntyre was not recognized by the patent office as the inventor 
of a keel made of cast métal. In his original application for the prior 
patent, a box keel formed of continuous métal was claimed. The 
examiner rejected the claim, saying: "A box keel formed of con- 
tinuous métal is not new, but a box keel formed of a continuous single 
pièce of métal is new, so far as the examiner is advised." The earlier 
patent was allowed because the keel was simple, and not compound, 
and, presumably, because of the spécial combination of ribs and cast 
rib pockets. The patent in suit can dérive no validity from what is in 
the prior patent ; but, on the contrary, the prior patent, in my opinion, 
is' a complète barrier to the claim that the présent patent discloses a 
patentable novelty. 

There are other défenses of importance, which show, among other 
things, that the builders of the Columbia, many years before Mcln- 
tyre's first application, used métal cast in box form to stiffen the back- 
bone of a vessel, and that in constructing their yachts they drew 
only on the common and recognized stock of ail persons skilled in 
métal construction, so far as the formation of this particular portion 
of their vessels is concerned. It is not necessary to décide whether 
Mclntyre's patents were anticipated by the twin box castings used in 
the keelson of the Triton. He was, at least, anticipated in the use of 
cast métal of box form to strengthen the backbone of a ship, and was 
thus limited, at ail events, to the use of métal castings for the par- 
ticular purpose, and in the particular mode, shown in his patents. 

The fact that the structure of the patent in suit has never been used 
by Mclntyre during 13 years of the life of his patent would seem to 
offset the complainants' contention that the patented structure is 
of vast importance. 

It may be of importance to the défendants to use métal castings of 
bronze, instead of wooden timbers or métal timbers, made of plates 
in box form ; but it is not because their construction is a development 
of the ideas of Mclntyre, but because cast métal is stronger than 
wood, and apparently better for this purpose than métal plates riveted 
together. They hâve an unquestioned right to use rectangular boxes 
of métal plate as structural éléments, and they hâve the right, in com- 
mon with ail builders, to cast their métal structural parts if they prefer 
to do so, rather than to make them by welding or riveting, and they 
hâve a right to use such structural éléments to strengthen the back- 
bone of a ship. In ail of this they précède Mclntyre. The superior 
qualities of their yachts are not attributable to the way in which they 
hâve constructed this particular member, nor to the appropriation of 
any inventive idea disclosed in the patent in suit. 

The bill will be dismissed. 
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H. B. OLAFLIN CO. v. MIDDLESEX BANKING 00. et aï. 
(Circuit Court, B. D. Arkansas, Western Division. February 19, 1902.) 

No. 1,354. 
L Assignment for Bbnkfit of Cbeditors— Failure of Assignée to Qualift 

— RtGHTS OF CkEDITORS. 

Where a trust has been created by an asslgnment for the beneflt 
of creditors, a court of equity will not permit it to fail because the 
assignée fails to qualify as requlred by the laws of the state, but will 
either appoint a new trustée, or permit the beneflciaries to maintain a 
bill to exécute the trust 

8. MORTGAGES— RlGHT OF REDEMPTION FROM INVALID BALE. 

A suit to redeem real estate from a sale under a mortgage alleged 
to hâve been voidable for irregularities, and to constitute the purchaser 
and hls grantees merely mortgagees in possession, may be maintained 
on général équitable principies, regardless of statute, by the mortga- 
gor or any one wlio has spçceeded to hls rights in the land. 

8. Adverse Possession— Géantes under Fobeclosure Sale— Irregularity 
of Proceedings. 

A deed to land executed on a foreclosure sale, which is regular and 
valid on its face, and purports to convey the entire title of the mort- 
gagor, although it may be in fact voidable, constitutes color of title, 
and is notice to ail persons that the grantee taking possession there- 
under claims the absolute title adversely to the mortgagor; and, under 
the statutes of Arkansas, a continuance of such possession for seven 
years confers upon him or his grantees an absolute title, and bars an 
action to redeem from the mortgage. 

4. Limitation— Défenses— Former Suit. 

A plalntift in a suit to redeem from a mortgage is not aided, as against 
the bar of (imitation, by the fact that a prior suit to redeem, whlch was 
dismisséd, was brought within the time limited, by a différent party 
as plaintiff, although based on the same grounds. 

In Equity. On demurrer to bill. 

The material allégations of the bill are that on July 28, 1890, Joe Davles 
and wife conveyed the lands in controversy to Harold Smith as trustée 
to secure the payment of a large sum of mohey loaned to thein on that 
date by the défendant the Mlddlesex Banking Company. This trust deed 
was in the nature of a mortgage, with the usual powers of sale to the trus- 
tée in case of a default in the payment of the debt, and also with power 
to the cestul que trust to substitute a trustée in place of Harold Smith if 
he declined or is unable to act; that on August 7, 1894, the défendant Lee 
J. Lockwood was duly substituted as such trustée, and on November 21, 
1894, he made a sale of the mortgaged premises, under the powers of the 
trust deed, and the défendant banking company became the purchaser at 
said sale, and received a deed for the lands from the trustée on November 
27, 1894, and took immédiate possession of the premises under said deed. 
This sale is attacked as being void for matters de hors the deed, for the 
reason, as chargea in the bill, that the trustée had failed to give notice 
of the sale as requlred by the terms of the deed, and also a fallure to hâve 
the property appralsed before the sale, as required by the laws of Arkan- 
sas, although the deed from the trustée to the banking company is good on 
its face, and shows a strict compliance with ail the requirements of the 
mortgage and the laws of the state. It is further charged that on Janu- 
ary 10, 1896, the banking company sold and conveyed thèse lands by proper 
deed of conveyance to its codefendant the Southeru Plantiug Company, and 
on July 13, 1897, the planting company sold and conveyed them to Walter 
Davles, who is now in possession, ail of whom had full notice of the defects 
of the sale. The bill was filed and process issued on December 6, 1901. 
Tbe complainant brings this suit as a creditor of the Sterling & Smith Coco- 
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pany, for himself and ail other creditors of that corporation who are will- 
lng to joln In the action for the purpose of having the deeds to the bank- 
ing Company and its grantees set aside, and to redeem froni them as second 
mortgagee, claiming the right to do so by reason of the following facts: 
That on February 14, 1891, Joe Davies executed a mortgage to the Sterling 
& Smith Company to secure the payment of a debt due from him, subject 
to the above-described mortgage to the banking coinpany; that at the 
April term, 1894, in an action instituted by the Sterling & Smith Company 
for the purpose of foreclosing its mortgage, the chancery court of Chicot 
county, state of Arkansas, rendered a decree of foreclosure, and ordered 
the lands to be sold, but nelther the banking Company nor the trustée in 
its mortgage were made parties to that suit On March 18, 1895, the com- 
missioner of the chancery court sold the lands under the decree of the 
court, and the Sterling & Smith Company became the purchaser of them, 
subject to the banking company's mortgage; the commissioner made a 
deed of conveyance to the Sterling & Smith Company, which 1s filed as an 
exhibit to the bill, and made a part thereof, which deed was duly approved 
and conflrmed by the court which had, by its decree, authorized him to make 
the sale; that on August 14, 1899, the Sterling & Smith Company, being 
insolvent, conveyed thèse lands by deed to Perry Nugent, "In trust how- 
ever, for the benefit of the creditors of the Sterling & Smith Company, with 
power to lease, mortgage, and sell and to dévote the net proceeds to the 
payment of the debts of the Sterling & Smith Company." Nugent, the 
trustée, filed the deed for record, but never qualified as assignée in insol- 
vency, as required by the laws of the state of Arkansas. It is further char- 
gea that Nugent as such trustée or assignée, in April, 1900, filed a bill in 
the chancery court of Chicot county against thèse same défendants, asking 
that the sales be set aside for the same reason alleged in this bill, and he 
be permitted to redeem; that this cause was, upon proper proceedings, re- 
moved to this court; that Nugent has since died, and that said suit abated, 
not having been revived. The prayer of the bill is tbat an account be 
taken of what, if anything, is due to défendants for principal and lnterest 
under the first mortgage, and also an account of the rents and profits re- 
ceived by the défendants, and, if anything appears to be still due on the 
mortgage, that the complainant is ready and willing to pay It, and that the 
conveyances under which défendants clalm be canceled and set aside. To 
this bill défendants demurred, upon two grounds— First, that there is no 
equity in the bill; and, second, that complainant has been guilty of such 
lâches that a court of equity should grant no relief. 

P. C. Dooley, for complainant. 

R. E. Craig, for défendant Walter Davies. 

H. R. Boyd, for other défendants. 

TRIEBER, District Judge (after stating the facts). The failure of 
Nugent to qualify as assignée, as prescribed by the laws of the state 
of Arkansas, prevents him from maintaining an action at law for the 
possession of the assigned estate. Bartlett v. Teah (C. C.) i Fed. 768 ; 
Teah v. Roth, 39 Ark. 66; State v. Dupuy, 52 Ârk. 48, 11 S. W. 
964. Yet a trust having been established by the conveyance to him, 
a court of equity will not let it fail, and will either appoint a new 
trustée, or permit the beneficiaries, the creditors of the assignor, the 
Sterling & Smith Company (one of whom the complainant is), to 
maintain a bill to exécute the trust. Pom. Eq. Jur. § 1007; Story, 
Eq. Jur. §§ 1060, 1061 ; Batesville Inst. v. Kaufman, 18 Wall. 151, 
21 L. Ed. 775; Adams v. Adams, 21 Wall. 185, 192, 25 E. Ed. 504; 
King v. Donnelly, 5 Paige, Ch. 46; Clayton v. Johnson, 36 Ark. 
406, 38 Am. Rep. 40; Ewing v. Walker, 60 Ark. 503, 31 S. W. 45; 
Memphis Sav. Bank v. Houchens (C. C A.) 115 Fed. 96. In Clay 
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ton v. Johnson, 36 Ark. 406, 38 Am. Rep. 40, the court say : "If he 
[the assignée] fail to comply with the requirements of the statute, 
the remedy by application to chancery on the part of the creditors is 
simple." 36 Ark. 422, 38 Am. Rep. 40. 

Nor can the contention of counsel for défendants that the original 
mortgagor, Joe Davies, is the only person who can maintain an action 
to redeem, be sustained. The right to redeem in this action is not 
claimed under a statute, but is purely an équitable action to redeem 
from one who it is claimed is in possession as a mortgagee. Such 
a right to redeem may be exercised by assignées or grantees of the 
mortgagor as fully as by the mortgagor, and upon the same terms 
and conditions, neither greater nor less. Moore v. Anders, 14 Ark. 
635, 60 Am. Dec. 551; Jones v. Matkin, 118 Ala. 341, 24 South. 
242; Nesbit v. Hanway, 87 Ind. 400; Moody v. Funk, 82 Iowa, 1, 
47 N. W. 1008, 31 Am. St. Rep. 455; Brown v. Bank, 148 Mass. 
300, 19 N. E. 382; Shouler v. Bonander, 80 Mich. 531, 45 N. W. 
487 ; Brewer v. Hyndman, 18 N. H. 9. The first ground of demurrer 
is therefore overruled. 

The second ground of demurrer pleads lâches. Learned counsel 
for the complainant, in his elaborate and able brief, concèdes that a 
delay of seven years, which is the period of limitation in the state of 
Arkansas for the recovery of real estate, bars this action, but he in- 
geniously argues that as according to the allégations in the bill, 
which the demurrer admits to be true, the deed of the trustée to the 
banking Company is void, its possession under the deed is that of a 
mortgagee, and not adverse to the mortgagor and those under whom 
complainant claims. The possession of the banking Company, and 
afterwards its vendees, was under a deed valid on its face, and clearly 
adverse to the original mortgagor and ail parties claiming under him 
or by any other title. Even if it should, on final hearing, be held 
that the trustee's deed is void, and that the récitals of strict com- 
pliance with the terms of the mortgage and the laws of the state of 
Arkansas are false, and that the défendants are, for this reason, 
chargeable as mortgagees in possession, the fact that the défendants 
hâve been in open, notorious, and continuous possession, not as mort- 
gagees, but under claim of absolute ownership, under an absolute 
deed of conveyance, and adversely to ail the world, for more than 
seven years, confers upon them an absolute title against ail persons 
sui juris. Under the laws of Arkansas, as construed by its suprême 
court, a title by limitation is not only good as a valid défense, but 
amounts to an investiture of title which may be actively asserted 
in ail respects as effectively as if acquired by deed. Jacks v. Chafïin, 
34 Ark. 534; Logan v. jelks, Id. 547; Wilson v. Spring, 38 Ark. 
181 ; Crease v. Lawrence, 48 Ark. 312, 3 S. W. 196. 

In Logan v. Jelks, 34 Ark. 549, the court, speaking through Mr. 
Justice Eakin, say: 

"Conceding the patent from the TJnited States to hâve been void, It may 
be, nevertheless, used to give color of title and flx the limita of possession, 
and a continuous adverse possession under it, or without any color at ail, 
when the limits of possession may be shown for a period of over seven years 
as against parties whoi|ê rights are not saved, will create a title which may 
be used to maintain an action of éjectaient" 
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As complainant claims its rights under the mortgage of Joe Davies 
to the vSterling & Smith Company, the statute of limitations, when 
set in opération against Davies, continuée as to his grantees and 
heirs. Clarke v. Boorman, 18 Wall. 493, 21 L. Ed. 904; Pearsall 
v. Smith, 149 U. S. 233, 13 Sup. Ct. 833, 37 L. Ed. 713. 

The possession of the banking Company, taken on the 27Û1 of No- 
vember, 1894, was adverse to the mortgagor, his grantees, and every 
one else. Had the banking company or its trustée taken possession 
of the premises as mortgagees, without the foreclosure proceeding, 
then the resuit would be différent, and their possession would not 
hâve been adverse. Jones, Mortg. § 703. But when there was a 
foreclosure, although that foreclosure was voidable, and possession 
was taken under the trustee's deed, this was notice to everybody that 
the possession was under claim of absolute ownership, and not as a 
mortgagee, and such a répudiation of the trust as sets the statute of 
limitations in opération. The following language, used in Clarke 
v. Boorman, 18 Wall. 493, 21 L,. Ed. 904, is applicable to this case: 

"It may be conceded that, so long as a trustée continues to exercise 
his powers as trustée in regard to property, he can be called to account in 
regard to that trust. » » * But when he has closed up his relation to 
the trust and no longer claims or exercises any authority under the trust, 
the principles which lie at the foundation of ail statutes of limitation as- 
sert themselves in his favor, and time begins to cover his past transac- 
tions with her mantle of repose." 18 Wall. 509, 21 L. Ed. 904. 

In Hindman v. O'Connor, 54 Ark. 627, 16 S. W. 1052, 13 L. R. 
A. 490, it was held that, although the purchase by the défendant of 
the property of her ward at a curator's sale was void and constituted 
her a trustée, the statute of limitations protected her, and that it was 
set in motion on the day the sale was confirmed by the probate court. 
54 Ark. 642, 16 S. W. 1052, 13 L. R. A. 490. See, also, McGaughey 
v. Brown, 46 Ark. 35 ; Lammer v. Stoddard, 103 N. Y. 673, 9 N. 
E. 328; Stewart v. Welch, 41 Ohio St. 500; Bland v. Fleeman, 58 
Ark. 84, 23 S. W. 4. 

Stout v. Rigney, 46 C. C. A. 459, 107 Fed. 545, decided by the 
circuit court of appeals for the Eighth circuit, is directly in point 
and conclusive of this cause. As the authorities are carefully reviewed 
by Judge Thayer in his opinion in that case, it is unnecessary to cite 
them in this opinion. The learned judge in his opinion says: 

"The testimony in the case shows that the trustee's deed, which pur- 
ported to convey the title in fee to Hamilton De Graw, was duly recorded 
Jn Carroll county, Mo., on the day it was executed, to wit, on December 7, 
1875, when it became constructlve notice to ail the world of its contents; 
that De Graw took possession of the property under said deed on January 
1, 1876; that he subsequently conveyed the land as his own to other par- 
ties; and that the title, after various transfers, became vested erentually 
in the défendant Stout. The proof also shows open and notorious posses- 
sion of the property by De Graw and those claiming under hlm from Jan- 
uary 1, 1876, until the présent action was instituted, and that in the mean- 
time there had been no assertion by the complainant of her right to redeem, 
or any récognition of that right by any of the successive occupants of the 
land. In view of thèse facts, we entertain no doubt that De Graw and 
each of his successors in interest entered into possession of the land claim- 
ing to be the absolute owners thereof. The domlnion which they re- 
spectively exerclsed over the property is consistent with that Tiew, and 
113 F.— 61 
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wholly Inconsistent wlth the theory that tbey assumed possession of the 
property merely as mortgagees to protect a lien which they had aequired. 
^or do we believe it to hâve been essential to render their possession ad- 
verse thàt they should hâve notifled the complainant that they were holding 
the lahd adversely, and would dispute her right to redeem, lnasmuch as the 
entry was made under a deed whieh purported to convey an absolut» title, 
and which also professed to foreclose her right to redeem." 46 0. C. A. 463, 
107 Fed. 549. 

The fact that Perry Nugent, the assignée, had instituted a similar 
suit to redeem for the benefit of the creditors of the. Sterling & Smith 
Company before the seven years had expired, does not aid complain- 
ant, and does not bring it within the rule laid down by the suprême 
court of Arkansas in Bank v. Magness, il Ark. 344, and Railway 
Co. v. Manees, 49 Ark. 248, 4 S. W. 778, 4 Am, St. Rep. 45, and 
followed in Alexander v. Gordon, 41 C. C. A. 228, loi Fed. 91. 

This is a différent action by a différent party as complainant, and 
cornes within the rule laid down by the suprême court in Railroad 
Co. v. Wyler, 158 U. S. 292, 15 Sup. Ct. 877, 39 L. Ed. 983. Wheth- 
er this action can be maintained without making the représentative' 
or heirs ôf' Perry Nugent parties has not been raised by the défend- 
ants, and, as the demurrer to the bill on the second ground must be 
sustained, it is unnecessary to détermine that question. 

The demurrer to the bill is sustained on the second ground, and 
overruled on the first. 



In re WBDLHOUSB. 

: (District Court, N, D. Georgia. March 7, 190£) 

No. 456. 

Baskbtjftcy— Pétition to Foreclose Mortgage— Amendment. 

A mortgagee filed his pétition, setting up that he had a. mortgage on 
certain real estate oWnéâ by a bankrupt, and in thé possession of his 
trustée, and averring that certain taxes and assessments were due, and 
praying £hat the trustée be directed to pay the same, and, further, that 
"he beallowed to foreclose his mortgage," with an alternative prayer 
for a séie by the trustée. The trustée answered, setting up that the 
mortgage wàs fraudolent, and praylng that the mattér be referred to a 
spécial master to take testimony. Held, that petitioner was thereupon 
entitled to.amend by striking from his pétition the prayer wlth référence 
to foreclosure, and the alternative prayer for sale by the trustée; lt not 
appearlng that the trustée would be prejudiced by such action. 

In Bankruptcy. 

Ellis, Winbish & Ellis, for Louis Strasburger. 
Slaton & Phillips, for trustée. 

NEWMAN, District Judge. In this case Louis Strasburger brings 
a pétition in which he sets out the fact that he has a mortgage for 
$5,000 on certain real estate of the bankrupt, which is now in the 
possession of the trustée in bankruptcy. He further states that Alvin 
Strasburger has a mortgage, executed the same day as petitioner's 
mortgage, for $3,000, and, further, that Mrs. B. Saloshin has a mort- 
gage for $3,000. It is further stated that certain taxes and assess- 
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ments for local improvements are due against the real estate covered 
by the mortgages named, and that the trustée has in his hands, col- 
lected from rents on the property, a sufficient amount to pay the 
same, and prayed that he be required to do so. By consent of the 
trustée, an order has been taken authorizing the payment of thèse 
taxes and assessments, without préjudice to the rights of the trustée 
or of the mortgagees as to who shall be held ultimately liable for 
the same. 
The further prayer of the petitioner is this: 

"Petitioner prays that he be allowed to foreclose hls mortgage on saîd 
property, and sell the same to satisfy his clalm, and that the court will direct 
the disposition of the balance of the proceeds of said sale to the payment 
of the other claims according to thelr rank and dlgnlty." 

And this additional prayer: 

"Your petitioner prays that, in the event the court shall détermine that 
the proper proceeding ls for the trustée to sell the property, that an order 
be passed directing the trustée to sell the property free from ail Incum- 
brance, and at such sale, If your petitioner shall become the purchaser, that 
he be required to pay to sald trustée only such part of the purchase prlce as 
shall be in excess of the principal sum and interest due to hlm on such 
mortgage." 

And then follows a prayer for gênerai relief. 

This has been answered by the trustée, who sets up the fact that 
the mortgage was executed in 1892, and withheld from record until 
1900; that the same is fraudulent, as are the other two mortgages; 
and that they were made as a part of a scheme to cover up the bank- 
rupt's property and defraud creditors. It is also set up in the answer 
that the Strasburgers are relatives of Henry Wellhouse ; Louis being 
an uncle, and Alvin a cousin. The answer goes considerably into 
détail, but substantially it sets up what has been stated. It then 
concludes : 

"The premises considered, your trustée prays that the matters herein set 
up, as well as the pétition of sald Strasburger, be referred to a spécial 
master, with instructions to take testimony in regard to the bona fldes of 
the said mortgage lien, as well as the state of account between said Louis 
Strasburger and Henry Wellhouse and Wellhouse & Sons, and that ail deal- 
rag between them be fully investigated and reported on by such spécial 
master." 

The petitioner, Louis Strasburger, now présents this pétition: 

"Oomes now Louis Strasburger, and by leave of the court amends hls pé- 
tition nled in the above-stated cause by striking therefrom ail the prayers 
of said pétition except the prayer that the trustée be directed to pay, out of 
rents collected and to be collected by him, ail taxes against said property, 
and said clalm for street Improvements, and except the prayer that the 
trustée be served with a rule to show cause as therein stated. And peti- 
tioner will ever pray," etc. 

Counsel for the trustée object to the allowance of this amendment. 
The effect of it will be to strike from the pétition the prayer concerning 
foreclosure, and the alternative prayer for sale by the trustée. I am 
not sure whether this should be classed as an ancillary pétition on the 
equity side of the district court, in bankruptcy, or as a pétition in the 
bankrupt proceeding. It is not sworn to as required by the bankruptcy 
act, and neither is the answer. Whatever it may be, it would seem that 
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the same rule should apply to it as would apply to ordinary suits at law 
and in equity with référence to the right of the plaintiff to dismiss. 
That rule, as stated in Fost. Fed. Prac. § 291, is as follows: 

"The plaintiff may dismiss his bill witliout costs at any time before the 
defendant's appearanee. * * * After appearance, and before deeree or 
décrétai order, a plaintiff can usually obtain a dismissal upon payment of 
the çpsts of such of the défendants as hâve appeared, but not if they, or any 
of 'them, would be injured thereby. Leave to disniiss may be refused where 
the défendant claims affirmative relief by cross bill, or by answer in a case 
where he is entitled to affirmative relief on an answer." 

The same rule, I think, is stated by Judge Hammond in Stevens 
v. The Railroads (C. C.) 4 Fed. 97, in the conclusion of his opinion, 
commencing on page 109, as follows : 

"The Injury to the défendant must be of a character that deprives him of 
some substantive rights concernlng his défenses not available in a second 
suit, or that may be endangered by the dismissal, and not the mère incon- 
venienees of double litigation, which, in the eye of the law, would be com- 
pensated by costs." 

Judge Hammond refers to a number of authorities with référence 
to the right to dismiss, and discusses them in his opinion, and cites a 
large number in a note. 

Counsel for the petitioner urge that the district court is without 
jurisdiction to foreclose the mortgage. Without deciding this, it is 
sufficient to say that I am not satisfied that the trustée will be prej- 
udiced, or his rights to défend against this mortgage in any way affect- 
ed , by allowing the petitioner to dismiss so much of his proceeding as 
seeks to foreclose the mortgage. It is doubtful if the prayer is a prayer 
for foreclosure. The language would seem to indicate that it is a 
prayer for leave to foreclose, but as it bas been consideréd in argument 
as a proceeding to foreclose, with the alternative prayer mentioned, it 
may be so regarded for présent purposes. 

The petitioner will be allowed to amend by striking so much of his 
pétition as prays for foreclosure of his mortgage. 



THE IROQUOIS. 

(District Court, N. D. Callfornia. Febniary 17, 1902.) 

No. 12,364. 

S. Beamen— ÏNjtiRY in Service— Duty op Shîp tô Make Nearest Port. 

Loss of time and risk to cargo are matters which cannot properly be 
permitted to outweigh the duty of a vessel to procure surgical aid for 
a seaman injured in the service of the vessel without his fault or négli- 
gence, when such assistance is reasonably necessary, and cannot be 
otherwise obtained than by putting into port. The obligation of the 
ship is discharged only when the master has used rëasonable earé to 
providè for the comfort and care of the seaman. Whether he is re- 
quired to deviate from his course to touch at some port will dépend upon 
the circumstances of the particular case, such as the nature of the in- 
jury, the nieans for treating it on board, and the probability of being 
able to reach a port in time for his relief. If a person of ordinary 
Judgment would know that the injury was such as to seriously endanger 
the seaman's life or limb, and that he should hâve médical or surgical 
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ald at the earliest possible moment, lt ls the Imperatlve duty of the 
master to take the necessary steps to procure such ald, If withln his 
power. 

a Bame. 

Libelant, who was a seaman 20 years old, fell to the deek durlng a 
gale without négligence on hls part, and sustained a simple fracture of 
the bones of one leg below the knee. There was no surgeon on board, 
but the master, with the assistance of others, undertook to set the 
bones, bound the leg in splints, and proceeded on his voyage to San 
Francisco, where the ship arrived in about 10 weeks, and where libelant 
was paid off, and went to a hospital. The bones had failed to unité, 
owing to improper and unskillful treatment, and, because of the lapse 
of so long a time, could not be made to do so, and lt became necessary 
to amputate the leg. At the time of the injury the ship was Southwest 
of Cape Horn, and 450 miles from a port in the Falkland Islands, where 
surgical aid could hâve been obtained, and which the ship could hâve 
reached in two or three days, although it would hâve required four or 
five weeks, owing to head winds, to put back to such port, and again 
recover the distance lost. Helè, that the injury was such that the master 
must be presurned to hâve known that the services of a compétent sur- 
geon were required to make a recovery reasonably certain, and his duty 
required him to make an attempt to procure them by putting into port, 
regardless of the loss of time and expense incident to such déviation. 
8. Same. 

The fact that libelant made no objection to the action taken by the 
master, and did not request to be taken to the nearest port, where he 
was not consulted, did not préjudice his rights, nor relieve the ship 
from llability for the fallure to perform the duty which his condition 
demanded. 
L Damages— Loss of Leg — Amount op Award. 

A seaman 20 years old, strong and in good health, who lost hls leg 
from an injury received in the service of the ship through the failure 
of the master to put into port where be could obtain surgical attendance, 
held entitled to damages in the sum of $3,000. 

In Admiralty. Libel in rem for damages. 

Walter G. Holmes and D. T. Sullivan, for libelant. 
Milton Andros, for claimants. 

DE HAVEN, District Judge. The libelant was a seaman on the 
ship Iroquois, on a voyage from New York to San Francisco ; and on 
February 23, 1900, when in latitude 56 50' south, and longitude 67° 
36' west, a little south and west of Cape Horn, the libelant, while en- 
gaged in furling the mainsail during a gale, accidentally, and without 
any fault on his part or that of the ship, fell from the mainyard to the 
deck, in conséquence of which he sustained a simple fracture of the 
bones of the right leg below the knee, and two of his ribs were also 
broken. The fractured bones and ribs were set by the master of the 
ship, assisted by the steward and the ship's carpenter. The libelant en- 
tirely recovered from the injury to his ribs, but the bones of the leg 
failed to unité. Neither the master nor any other person on board of 
the vessel had sufficient knowledge and skill to properly set the leg, or 
to thereafter give it necessary surgical attention. At the time of the 
accident the ship was about 480 miles from Port Stanley, the chief 
port of East Falkland Island, where surgical aid might hâve been 
obtained. The wind was fair for that port, and it could hâve been 
made in two or three days; but the testimony of the master of the 
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Iroquois, which I thînk should'be accepted upon that point, was to 
the effect that it would probably hâve taken from three to four weeks 
to hâve gone to Port Stanley and return to the place of the accident, 
because in returning the vessel would hâve had to beat against a 
head wind. The ship arrived at San Francisco on May 7, 1900, where 
the voyage ended, and the following day the libelant was paid off, 
âhd j his connection with the ship terminated. On May I4th he en- 
tered the Marine Hospital at San Francisco, where, on the iôth 
of October following, his leg was amputated below the knee. The 
broken bones having failed to unité, their ends had become dead, 
and, amputation of the leg was necessary in order to save the life of 
iibelant: The libelant was treated with kindness by the master at 
ail times after the accident, and had ail the care that it was possible 
for one in his situation to receive on board of a vessel at sea, when 
unattehded by any one possessing surgical knowledge and skill. The 
libelant at no time made any complaint of the condition of his leg, 
and made no request to be taken to Port Stanley, or to any other 
port; and he was not asked by the master whether he would like 
to be taken to some port for treatment, or whether he would be 
satisfied with such care as could be given upon the ship. Libelant 
at the time of the accident was 20 years old, and in good health. It 
appears from the évidence of the physicians who testified that a frac- 
ture similar to that sustained by libelant will unité, if properly treated 
by a surgeon, within three or four weeks after the injury is received, 
and that broken bones of a person of the âge of libelant, other con- 
ditions being the same, will unité more readily than those of a per- 
son of mature years. The splints put around the leg at the time of 
the accident were allowed to remain in place without removal of the 
bandages for five weeks. The médical testimony is to the effect that 
the splints should hâve been removed and replaced four or five days 
after being first put on, and every few days thereafter, and the leg 
examined at such times for the purpose of determining whether the 
bones were properly in place and uniting. There is no reason to 
doubt that if libelant had received proper surgical treatment within 
a few days after his leg was broken the bones would hâve united, 
and there would hâve been no necessity for its amputation. This 
action is broùght to recover damages against the vessel, the libel 
alleging that her master was négligent in not immediately after the 
accident proceeding to Port Stanley, or bearing away to Valparaiso, 
or some other port on thé western coast of South America, where 
surgical aid could hâve been obtained, before it was too late to effect 
a union of the fractured bones, and the question thus presented is 
to be determined upon the facts above stated. 

1. It has been often decided, and may be regarded as a settled 
principle of admiralty law, entering into and forming a part of the 
seaman's contract, that it is the duty of the vessel "to provide, for a 
seaman who becomes sick or wounded or maimed in the discharge 
of his duty, whether at home or abroad, at sea or on land, — if it be 
not by his own fault, — suitable care, medicines, and médical treat- 
ment, including nursing, diet, and lodging." 2 Pars. Shipp. & Adm. 
p. 81 ; Brown v. Overton, 1 Spr. 462, Fed. Cas. No. 2,024 '> The 
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Atlantic, Abb. Adm. 451, Fed. Cas. No. 620; Whitney v. Olsen, 47 
C. C. A. 331, 108 Fed. 292; Scarff v. Metcalf, 107 N. Y. 211, 13 N. 
E. 796, 1 Am. St. Rep. 807. 

The contention of the claimant is that the master of the Iroquois 
was not, under the rule just stated, bound to prolong the voyage three 
or four weeks by returning to Port Stanley for surgical aid. This con- 
tention seems to be supported by the case of Peterson v. The Chandos 
(D. C.) 4 Fed. 645. That was an action brought by a seaman whose 
leg had been broken in the service of the Chandos ; the libel alleging 
that the leg was shortened three inches because it was not properly 
treated upon the vessel, and that the master was guilty of négligence 
in not going into Valparaiso, the nearest port, where proper surgical 
aid and appliances could hâve been obtained. The court held that the 
master was not négligent in this respect, saying: 

"The burden of proof is upon the libelant to support bis allégation that 
the master failed to do bis duty towards him in this respect If it had been 
shown that the vessel could, under the circumstances, make about ten miles 
an hour, and thereby hâve made Valparaiso in a little more than flve or six 
days, it might hâve been proper for the master to hâve gone in there; in- 
deed, I think It would hâve been his duty to do so. But, as lt is, I do not 
think it would be safe to assume that this port could hâve been made in less 
than two weeks, and I do not think that the vessel was under obligation to 
make that sacrifice of time and risk of cargo for the libelant" 

I am unable to concur in ail of the views thus expressed by the 
able judge who pronounced the opinion in that case. I cannot agrée 
to the proposition that sacrifice of time and risk to cargo are mat- 
ters which can properly be permitted to outweigh the duty of pro- 
curing surgical aid for a seaman disabled in the service of a vessel, 
when such assistance is necessary, and cannot be obtained otherwise 
than by putting into port. The obligation of the ship is discharged 
only when the master has used reasonable care in providing for the 
comfort and cure of the seaman. Whether he is required to deviate 
from his course, and touch at some port at which the seaman can 
receive better attention than can be given him upon the vessel, will 
dépend upon the circumstances of the particular case, such, for in- 
stance, as the nature of the seaman's sickness or injury, and the 
probability of being able to reach a port in time for his relief; but 
it would seem clear that if one of the crew were so ill or severely in- 
jured that any one of ordinary judgment, seeing him, would know that 
his life or limb was in serious danger, and that he ought to hâve médi- 
cal or surgical aid at the earliest possible moment, then it would be the 
imperative duty of the master to take the necessary steps to procure 
such aid, if within his power. Of course, if the vessel were so far at 
sea as to make it uncertain whether she could reach the nearest port 
in time to benefit the sufferer, or if the master had no reason to believe 
that the sickness or injury was serious, he would not be chargeable 
with négligence for proceeding on his course, giving to the seaman 
such care as his knowledge and the conveniences on board the vessel 
would permit. When there is no physician to consult, the master must 
necessarily détermine, as best he may, whether the injury or sickness is 
such as to endanger life or limb, and he cannot be charged with nég- 
ligence simply because he erred in judgment as to the necessity for 
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puttîng into port, when the nature of the disease or the extent of 
the injury was obscure, and its serious character would not hâve been 
apparent except to a physician or surgeon ; but the duty of the mas- 
ter to exercise a reasonable judgment as to what is necessary to be 
done for a seaman disabled by sickness or accident, while in the service 
of the ship is an absolute one. Now, in the case of an injury like that 
received by the libelant, the master is presumed to know, because the 
fact is one of common knowledge, that to make a recovery reasonably 
certain the leg must be set with care, and receive the attention which 
only a person having some knowledge of surgery can give. In such 
a case, therefore, when there is no one on board possessing such 
knowledge, ordinary prudence would suggest that the services of a 
surgeon should, if possible, be obtained before the time has passed for 
a perfect union of the broken bones ; and it is the duty of the master, 
without regard to the loss of time, or the expense incident to the dévia- 
tion, to make an effort to procure such assistance by putting into some 
port where it can be obtained; and not to do this, if it is probable 
that a port can be made in time, is a failure to discharge the duty which 
the vessel owes to a seaman sick or disabled in its service. Certainly, 
to properly treat such an injury is beyond the ordinary skill of the 
master, and ought not to be undertaken by him without the consent of 
the seaman. 

Upon the question involved hère, the case of Whitney v. Olsen, 47 
C. C. A. 331, 108 Fed. 292, is in point. That was an action to recover 
damages for the alleged négligence of the master of the schooner 
Uranus, in not taking the libelant to the nearest port for surgical treat- 
meht of an injury received by him at sea. It was shown in that case 
that the accident occurred when the vessel was about 500 miles from 
Port Townsend, the nearest port, and the injured seaman requested 
to be taken there. The master refused, and proceeded on his voyage. 
In conséquence of not receiving surgical treatment in time, the bones 
of the leg failed to make a proper union, resulting in permanent injury 
to the leg. Upon this state of facts, it was held that the master was 
guilty of négligence in not taking the libelant to Port Townsend after 
the accident, the court saying: 

"There might hâve been additional expense lncurred, but this présents no 
excuse, — 'not the least exténuation.' If the master had performed this duty, 
and taken the injured seaman to Port Townsend for treatment, the vessel 
and its ownérs would simply 'hâve been subjeeted to a burden which the law 
Imposes.' No member of the crew could complain or hold the ship re- 
sponsible In damages for loss of time necessarily incurred in the discharge 
of its duty. Necessity and humanity, as well as the prlnciples of the ad- 
miralty law, would hâve amply protectéd the owners of the ship from such 
loss." 

The fact that in that case the injured seaman requested to be taken 
to the nearest port, while in the présent no such request was made, 
is not sufficient to make the principle upon which that case was de- 
cided inapplicable to this. The décision in that case proceeded upon 
the principle that the seaman, not having consented to what was done 
by the master of the Uranus, was entitled to maintain the action. So 
hère the libelant did not consent to the action of the master of the 
Iroquois. It is not claimed that he did so expressly, and I do not 
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think there is anything in the évidence from which such consent can 
be fairly implied. He was not consulted as to his wishes in the matter, 
and, such being the case, he did not waive his right to be carried to the 
nearest port for treatment by failing to request that this should be 
done. The duty devolved upon the master, without such request, to 
make every reasonable effort to provide the libelant with surgical aid, 
by taking him where it could be obtained ; and the failure to discharge 
this duty, unless performance was waived by libelant, constitutes négli- 
gence for which the ship must respond in damages. The libelant was 
a minor, and, it may be, ignorant of his rights in the premises, but, 
whether so or not, the master was in suprême authority, and the 
libelant entirely dépendent upon him for necessary care. The master 
knew of the risk which libelant would incur by reason of the constant 
motion of the vessel, and he also knew, or ought to hâve known, that 
he was not possessed of sumcient skill to properly treat the leg under 
conditions which might arise, and which often resuit from injuries of 
that character. In a matter of so much importance to him the libelant 
should hâve been consulted, and the master ought not to hâve assumed 
the responsibility of proceeding upon the voyage, and himself treating 
the broken leg, without libelant's consent. 

2. Upon the question of damages : The libelant cannot follow the 
occupation of a seaman, but is not disabled from engaging in business 
or doing such light work as one in his crippled condition is com- 
pétent to perform. His ability to earn wages, however, is not as 
great now as before the loss of his leg. Taking this fact into con- 
sidération, as well as the pain and suffering he has endured, and the 
further fact that the injury will be permanent, the libelant is, in my 
opinion, entitled to recover the sum of $3,000 and costs, with interest 
from date of decree until same is satisfied. 



In re SEAY et aL 

(District Court, N. D. Georgla, W. D. March 7, 1902.) 

Bankruptcy — Pkbfbrencbs— What Constitutes 

A payment on a note given by an Insolvent to close up an existing 
account with a créditer, made within four months of the flling of his 
pétition in bankruptcy, cannot be treated as a préférence with respect 
to a new debt afterwards created by him with the same créditer, and 
need not be surrendered by the créditer; nor can it be treated as a set- 
off against the new debt, when he seeks to prove the latter In the bank- 
ruptcy proceedings. 

In Bankruptcy. 

Mayson, Hill & McGill, for claimants. 
Slaton & Phillips, for trustée. 

NEWMAN, District Judge. This matter is before the court on 
exceptions to the ruling of the référée. The facts are as follows: 
The claimants, S. Lowman & Co., presented a claim against the es- 
tate of the bankrupt for $1,955.75, represented by four notes, dated 
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August 20, 1901, and due November n, 1901, December 10, 1901, 
January 10, 1902, and February 10, 1902, respectively ; three of said 
notes being for $486.50 each, and one for $496.25. Upon the first 
of thèse notes there was a crédit of $100, which amount was admitted 
to hâve been paid within four months of the adjudication. Claimants 
also presented an account for $1,763 for goods sold the bankrupts 
during September, 1901. It further appears that claimants held a note 
given by the bankrupts for $500, due September 4, 1901, which note 
was given some time during 1900, and was one of a séries of notes 
which closed up their merchandise account for 1900. This note was 
paid on September 5, 1901. A pétition in voluntary bankruptcy was 
filed November 28, 1901. The référée held that the payment of $100 
on November 9, 1901, was a préférence, and, being subséquent to 
the sale of any goods by Lowman & Co. to Seay Bros., should be 
returned before the claim could be allowed, which ruling was con- 
ceded to be correct. The référée further held that the payment of 
$500 on September 5, 190.1, was likewise a préférence, but on account 
of the fact that Lowman & Co. had sold and shipped to Seay Bros., 
subséquent to this payment, goods in an amount greater than $500, 
Lowman & Co. should be allowed to set ofï the payment of $500 
against their account, and to prove their claim for the balance, 
$3,218.75. To this ruling of the référée the claimants except on the 
ground that the $500 was paid on a distinct and separate debt, and 
is not within section 57g of the bankruptcy act. This $500 note was 
the last of a séries of notes given in 1900 for goods then purchased, 
und its payment closed that transaction completely. The firm of 
Lowman & Co. are not seeking to prove any part of that debt at 
ail. They are proving another and distinct debt, created in August 
and September, 1901. 

The question hère presented was before the circuit court of appeals 
ior the Second circuit in the case of In re Abraham Steers Lumber 
£0., 112 Fed. 406. In the opinion of the court, this is said on this 
subject: 

"The case présents another question: The bankrupt was indebted to the 
creditor upoh an open account, and, at a date more than four months pre- 
vious to the flllng of the pétition, made a payment upon that account in 
money, and gave hls note for the balance, Which payment and note werë 
treated by thé' créditer as full payment, and the account was balanced upon 
bis books. The' debtor was ïnSdlvent at the time, but the creditor had no 
reasonable cause to believe that a préférence was intended. Subsequently 
the bankrupt cohtracted another debt with the creditor. The question is 
whether proof of that debt cannot be allowed without a surrender by the 
creditor of the payment recelted upon the previous debt We are of the 
opinion that the payment notwithstanding it was a préférence, being upon 
a distinct and independent debt from that which is sought to be proved, 
need not be surrendered by the creditor. We are also of the opinion that the 
payment cannot be treated as a set-oft* against the debt sought to be proved. 
We do not deem it necessary to ënlarge upon the reasons for our conclusions 
in respect to thèse questions. Thèse are fully discussed in the opinion by 
Judge Thomas, who declded the case in the court below, and we fully concur 
in hls vlews." 

Even if it is true, as contended by counsel for the trustée, that in 
this case, as shown in the décision by Judge Thomas in Re Abraham 
Steers Lumbéf Co. (D. C.) 110 Fed. 738, the facts are not entirely 
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like the facts hère, the opinion of the circuit court of appeals is clear 
that a payaient on one debt is not a préférence, under section 57g, as 
to a distinct and separate debt. If in this case there had been a run- 
ning account, purchases and payments from time to time, and no 
distinct closing up of the older debt, the question would be différent, 
and the rule would probably not apply. Opposed to the view of this 
question taken by the circuit court of appeals for the Second circuit 
in the Abraham Steers Lumber Company Case, supra, is the case 
In re Conhaim, 97 Fed. 923, decided by judge Hanford, of the dis- 
trict court for the district of Washington. He holds that "the pro- 
hibition contained in section 57g is not limited by the terms of the 
section to the particular debt or chose in action on account of which 
a préférence has been received, but it refers to creditors who hâve 
received préférences, and provides that the claim of such creditors shall 
not be allowed, unless they shall surrender the préférences received," 
and then quotes from Loveland, Bankr. p. 257, in support of this view. 
In this case the account for merchandise sold in 1900 was closed up 
by notes, as in the Abraham Steers Lumber Co. Case. The last of 
those notes was paid on September 5, 1901. That debt was then 
extinguished. As to the claim which Lowman & Co. presented and 
sought to prove, they had received no préférence, except the $100 
which they surrendered. 

Following the décision of the circuit court of appeals for the Sec- 
ond circuit, which has been referred to, I think the référée erred 
in requiring Lowman & Co. to deduct the $500 received by them in 
extinguishment of the old debt from the claim which they were seek- 
ing to prove. He was right, of course, in requiring payment of the 
$100, and in this they acquiesced. The référée is instructed to allow 
proof of claim without deducting the $500. 



THE MABEL S. 
Plstrlet Court, D. Connecticut. February 18, 1902.) 

ToWAGjB— CarE REQUIRED OF TtJG — iNJURY OF TOW ON SuNKBN ROCK. 

The master of a tug, taking his tow lnto a harbor and to a dock wlth 
which he ls unfamiliar, is bound to exercise the highest care to protect 
her from injury, and his failure to either take a pilot or to inquire from 
persons compétent to give him information renders the tug liable for an 
injury to the tow from striking on a sunken rock, the existence of which 
was known to navlgators familiar with the locality. 

In Admiralty. Libel in rem against tug to recover damages for 
injury to tow. 

James J. Macklin, for libelants. 
Owen & Sturges, for claimants. 

TOWNSEND, District Judge. The material facts hereïn are un- 
disputed, and are as follows: On March 25, 1900, the steam tug 
Mabel S. took in tow at Hoboken, N. J., the barge James E. English, 
which was loaded with pig iron, and drew about seven feet of water, 
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to be towed to the Brown Cotton Gin Company's docks in New Lon- 
don, Conn. The tug and tow reached New London on March 2Ôth, 
where the tug was taken alongside, and they then proceeded up the 
harbor until they came near to Scott's Wrecking Dock, about a quarter 
of a mile from destination. Hère Capt. Eldredge of the tug hailed 
one of the tugs of the Scott Wrecking Company, and asked if any 
one would show him the way into the Brown Cotton Gin Company's 
dock, or whether there was anything in the way of going there ; but, 
receiving no answer, he proceeded to Scott's dock, and made fast, and 
he, with Capt. Barker of the tow, went around to the Cotton Gin dock 
to learn whethèr there were any obstructions in the way. Capt. 
Eldredge had been in New London harbor frequently, but had never 
been to the cotton gin company's dock. On arriving at the office of 
said company, Capt. Eldredge stated to the man in charge that he 
had corne to get information about the approach to the dock. He 
sent them to the stationary engineer of the company, who, he said, 
would tell him (Capt. Eldredge) ail about it. This engineer said there 
was no obstruction, and that schooners drawing more water than this 
barge beat in and out there; and, haying been told by Eldredge that the 
tide was rising, he said, "Corne right in now from where you are, and 
you won't touch anything." He then told Capt. Eldredge to take the 
range from Scott's dock over to their dock, which, he said, was the 
range they ail took to corne in there. In conclusion, the engineer said : 
"I want you to understand one thing : That this company will not be 
responsible for any information I give you. * * * If you corne in 
hère, you comë at your own risk.' The tide was then rising, and the 
two captains went to get dinner. When the tide was about half flood, 
they started for the cotton gin company's dock. Capt. Eldredge 
backed off about 150 feet, then turned, went on till he got the range 
the engineer had given, and then headed for the cotton gin company's 
dock, going slowly until the barge struck a rock. He did not make 
any soundings. The barge received serious injuries, for which dam- 
ages are claimed herein. The libel charges three acts of négligence 
against the tug : First, in not avoiding the said rocks, they being well 
known to navigators on the Thames river and vicinity ; second, in that 
the man in charge of the navigation of the tug was incompétent, and 
not familiar with the waters of the said Thames river and its tributaries ; 
third, in not towing the said barge through the usual path or channel 
in said Thames river, and where there was a sufficient depth of water 
at ail times for said barge. 

The rock on which the barge struck was not buoyed, or shown on 
the government chart. Capt. Eldredge had examined the chart, and 
found soft bottom indicated, and no obstructions shown thereon, be- 
fore he made any inquiries. Two questions are presented, namely: 
(1) Was the rock such a well-known obstruction that the master of 
the tug should be chargeable with knowledge thereof? (2) Was he 
négligent in failing to get further information? Five witnesses were 
examined on the first point. There is some confusion in their testi- 
mony between the rock on which the barge struck and another rock 
lying within about 50 feet bf it ; but this is not material, as either rock 
would be likely to be an obstruction to such a tug and tow going to the 
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cotton gin company's dock. Hunt, a steamboat pilot, had known of 
thèse obstructions for 14 years. Scott, another pilot, knew of rock 
there, and had supposed it was ail one reef, until after the accident, 
when he discovered there were two rocks, as aforesaid. Terry, a vessel 
broker, who is not a licensed pilot, but who, as master of vessels, had 
frequently gone to the cotton gin company's dock, had never heard of 
said rock, but he had not been there with a vessel for six years. Bate- 
well, an experienced pilot, had never heard of this obstruction, but 
he had not taken a vessel to the cotton gin company's dock for 13 
years. Colfer, who was there last in 1893 or 1894, always took a 
circuitous course in going in and out, but had never heard of any ob- 
structions. "The pilot of a river steamer, like the harbor pilot, is se- 
lected for his personal knowledge of the topography through which he 
steers his vessel. * * * He must also be familiar with ail dangers 
that are permanently located in the course of the river, as sand bars, 
snags, sunken rocks or trees, or abandoned vessels or barges. Ail 
this he must know and remember and avoid. To do this he must be 
constantly informed of the changes in the current of the river, of sand 
bars newly made, of logs or snags or other objects newly presented, 
against which his vessel might be injured. In the active life and 
changes made by the hand of man or the action of the éléments in the 
path of his vessel, a year's absence from the scène impairs his capacity 
— his skilled knowledge — very seriously in the course of a long voyage. 
He should make a few of the first 'trips,' as they are called, after his 
return, in company with other pilots more familiar with the river." 
Atlee v. Union Packet Co., 21 Wall. 389, 22 L,. Ed. 619. Tested by 
thèse requirements, the conduct of the master of the tug was négligent. 
The pilots familiar with this locality knew of this rock, or of the 
dangerous reef of which it appeared to be a part. It had been known 
for some years prior to this accident. Capt. Eldredge either should 
hâve known of it, or, never having gone to this dock before, he should 
hâve used the highest degree of care to avoid ail risk due to his 
ignorance. If he did not choose, on this, his first trip, to secure the 
services of a compétent pilot, he should at least hâve taken measures 
sufficient to acquaint himself with this obstruction, and should hâve 
assured himself by compétent évidence of a safe passage around them. 
That he recognized this obligation is indicated by his admissions. He 
had hailed Capt. Scott's tugs, and failed to get the necessary informa- 
tion. Later, Capt. Barker told him if he would go to Capt. Scott's 
office he could probably find out the passage, or get some one to take 
them in. He declined to do this. His testimony on this point is as 
f ollows : 

"When you go to a man and ask him a simple civil question like that, and 
he won't answer you [referring to his expérience with Scott's tugs], you are 
disgusted with that man altogether, and you don't want any information 
from him at ail. Q. You took the chances, then, on a landsman— is that it— 
giving you the information? A. I took the chances on information from men 
that were connected with the dock,— connected with the wharf,— and sup- 
posed to know the water around it and in the approach. Q. You took the 
chances, then, on getting your information from a land engineer, instead of 
from a navigator,— is that it? A. Well, that is what I did, because I would 
rely on it and hâve relied on such information in a good many instances 
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before; yes, sir. Q. Because you were disgusted wlth the man In the tug- 
boat, who,, you say, refused to answer you,— is that it? A. That is about it. 
I would not ask them any more about it" 

Let a decree be entered for the libelants, and let the case be referred 
to a commissioner to ascertain the damages suffered.. 



In re BIG MEADOWS GAS CO. 
{District Court W. D. Pennsylvania. February 25, 1902.) 

1. BANKBpPTCT— Provable Ciaims— Unliquidated Demands. 

Whëre the claim of a petitioning creditor, although made up of dif- 
férent éléments, is based upon a Single written instrument and the non- 
performance of its covenaïits by the allégea bankrupt, it raust be treated 
under the bankruptcy act as a single; claim; and, where some of the 
éléments are confessedly unliquidated, the claim as a whole is an un- 
liquidated one, and sùbject to the limitations incident to a claim of that 
chàràcter. 
8. Bakb— Petitioning Greditors— Qualification. 

Under Bankr. Act 1898, S 63b, providing that "unliquidated claims 
against the bankrupt may, pursuant to application to the court be 
liquidated in such manner as it shall direct and may thereafter be 
proved and allôwed against his estate," holders of unliquidated claims 
do not become "creditors" until their claims hâve been liquidated as 
thereln provlded; and hence such clalmants, whose claims are not ad- 
mitted, but disputed, cannot maintain a pétition to hâve the alleged 
debtor adjudged an involuntary bankrupt 

In Bankruptcy. Sur certificate of W. R. Blair, référée, sitting as 
spécial master. 

Geo. R. WalJace and Weil & Thorp, for petitioning creditors. 
Edwin S. Craig, for alleged bankrupt. 
Winternitz & McConahay, for Union Trust Co. 

BUFFINGTON, District Judge. The scope of the certificate has, 
by consent of counsel, been enlarged so as to raise the question whether 
the petitioning creditors hâve standing as such. Their claim is based 
upon a certain written contract for the sale of gas, and it is assumed, 
for présent purposes, that the rights of the parties of the first part to 
said contract hâve been assigned to the petitioning creditors, and the 
obligations of the parties of the second part assumed by the Big 
Meadows Gas Company. The answer of that company, amongst 
other things, denied the company was "engaged principally in manu- 
facturing, trading, printing, publishing, or mercantile pursuits"; 
averred that, as unliquidated claimants, the petitioners had no stand- 
ing to file an involuntary pétition against it ; and alleged the petitioners 
were, under; the contract, ihdebted to ît in the sûm of $6o,ooo. This 
answer wasadopted by the Union Trust Company, a judgment creditor 
of the Big Meadows Gas Company. Thereupon the court, without 
préjudice to the right of the Big Meadows Gas Company to question 
its jurisdiction, appointed the référée a spécial master totake the testi- 
mony, and report to the court findings of fact and law. On the hear- 
ing, a question arose as to the production by the Big Meadows Gas 
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Company of certain of its books. That question was certified to the 
court for its opinion, and thereupon, by consent of counsel, the scope 
of the certificate was widened, as noted, so as to raise the question of 
the standing of the petitioning creditors as such to file this pétition. 
Their claim consists of several éléments, but they are ail based upon a 
single contract, and alleged nonperformance thereof. The first élément 
is for $7,300 for gas furnished and contracted to be paid for as follows : 
The second party "will, once each month, pay over to said first parties 
the full equal one-half of ail sums and amounts received from the sale 
of gas, without any réduction or rebates for any cause whatever." 
The second élément is for unliquidated damages averred as follows: 
"A claim for damages for the breach of said contract by said corpora- 
tion in failing to take and sell gas continually and without intermission 
as provided in said contract, and in failing to buy and take gas from 
the leases mentioned therein so long as said leases continue and gas 
is found in paying quantities, and in otherwise violai «ng said contract 
and failing to perform the covenants thereof." In that regard the con- 
tract provides as follows: "Second party agrées to operate said Une, 
and to conduct and sell gas continually and without intermission, and 
in lieu thereof to pay first parties ail reasonable damages for his neglect 
so to do. Second party agrées to buy and take the gas from said 
leases so long as said leases continue and gas is found in paying quanti- 
ties, and that if he shall conduct gas from other territory through said 
line he will pay over to said first party the full equal one-half of the 
same realized from the sale thereof, the same as if the gas was produced 
on said leases, and was delivered to said second party by first party at 
the wells of said leases." The answer in that regard was that the peti- 
tioners were indebted to the gas company, nnder the contract, in "not 
kss than $60,000.00 for labor, materials, and money paid out for and 
on behalf of the petitioners in and about the gas wells, operating the 
same, and the production of gas, and for damages in not furnishing gas 
in accordance with the contract." It will thus be seen that the peti- 
tioners' claim, while made up of several éléments, is in fact one based 
upon a written instrument and nonperformance of its provisions. 
Now, where one has a claim based upon a written instrument, the 
bankrupt law treats it as a single claim, provides for its proof as such, 
and directs filing of the written instrument with the claim. Section 57, 
subd. "b," says : "Whenever a claim is founded on an instrument of 
writing, such instrument, unless lost or destroyed, shall be filed with the 
proof of claim." The petitioners then having a single claim, based 
on the éléments noted, it is manifest that the confessedly unliquidated 
character of some of the éléments make the claim, as a whole, an 
unliquidated one, and subject it as such to the limitations and statutory 
provisions incident to a claim of that kind. How and when is such 
claim liquidated and proved? Is liquidation its proof, is proof its 
liquidation, or are the two separate steps? The statute settles this. 
Subdivision "a" of section 63 defines, under five clauses, claims that may 
be proved ; while subdivision "b" provides for the précèdent liquidation, 
and thereafter for the proof, of unliquidated claims. The provision is : 
"Unliquidated claims against the bankrupt may, pursuant to applica- 
tion to the court, be liquidated in such manner as it shall direct and 
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may thereafter be proved and allowed against his estate." It will thus 
be seen the demand is proved after liquidation, and that prior thereto 
an application is to be made to the court for direction as to the man- 
ner of such liquidation. After careful and deliberate considération of 
the question hère involved, we hâve reached the conclusion that the 
unliquidated demand herein made only becomes a provable debt after 
it has been judicially ascertained and liquidated in the statutory method 
set forth. Such construction is in accord with other provisions of the 
act. The provisions requiring petitioning creditors should hâve daims 
aggregating $500 in excess of ail securities évidence that congress 
felt there should be definite, ascertained claims, and that, too, in excess 
of ail securities, as a foundation on which to base a pétition to adju- 
dicate one a bankrupt. Where a claim against another has not been 
judicially ascertained, and where its validity and certainty are evidenced 
by no paper, acknowledgment, or other admission of the debtor, it 
would offend our sensé of right to allow such self-asserted claim to 
constitute sufficient ground for harassing another with a pétition in 
bankruptcy. It will readily be seen that an averred but unfounded 
claim might be made an effective weapon to enforce an unjust de- 
mand, or even to bankrupt a struggling, but solvent, debtor. Of 
course, no such conséquence would resuit from the case in hand. The 
property of the company has been sold at sheriff's sale, but the ques- 
tion raised is jurisdictional. It is therefore better for ail parties that 
we should meet such question at the threshold rather than allow the 
case to proceed only to find at the end the court was without juris- 
diction. Being of opinion the petitioners hâve no standing as peti- 
tioning creditors, an order may be prepared dismissing the pétition. 
Our construction of the act finds support in Beers v. Hanlin, 3 Am. 
Bankr. R. 745, 99 Fed. 695 ; In re Morales, 5 Am. Bankr. R. 425, 105 
Fed. 761 ; In re Henry Ulfelder Clothing Co., 3 Am. Bankr. R. 432, 99 
Fed. 409; In re Brinckman, 4 Am. Bankr. R. 551, 103 Fed. 65; In 
re Silverman Bros., 4 Am. Bankr. R. 88, 101 Fed. 219; In re Pen- 
y-Van Colliery Co., 6 Ch. Div. 477. This view of the case renders 
it needless for us to pass on the question whether the Big Meadows 
Gas Company is "engaged principally in manufacturing, trading, print- 
ing, publishing, or mercantile pursuits." 



LEERBTJRGEB T. UNITED STATES. 

(Circuit Court, S. D. New York. March 11, 1902.) 

No. 2,722. 

Customs Duties— Classification of Goods— Review. 

On an issue whether silk was the component materlal of chlef valu» 
In certain wearing material, so as to make it assessable under paragraph 
301 of the act of August 28, 1894, or cotton, so as to make lt assessable 
under paragraph 258, it appeared that at the hearing bef ore the board of 
gênerai appraisers rie govemment introduced the assistant appraiser's 
report, to the effect that silk predominated. The importer introduced 
two witnesses who testifled, from a casual examina tlon, that cotton pre- 
dominated. On behalf of the collecter an analysis by a chemist was In- 
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troduced, to the effect that he liad made an examination of two samples 
eut from the importation, in one of which wool predominated, and in 
the other silk. Held, that as to the two samples a question of fact was 
made for the board, and that its décision sustaining the classification 
under paragraph 301 would not be disturbed. 
8. Samb. 

As to the remaining articles, it did not appear that the appraiser made 
any analysis before reaching his conclusion. On the other band, évi- 
dence taken in the circuit court corroborated the testimony before the 
board that cotton predominated. Held, that the board's décision, sus- 
taining the classification under paragraph 301, would be reversed. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

William B. Coughtry, for the importer. 
Henry C. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations in thîs case con- 
sisted of certain articles of ladies' wearing apparel known as "boléros." 
The collecter assessed them for duty under paragraph 301 of the act 
of August 28, 1894, as wearing apparel, silk being the component ma- 
terial of chief value. The importer protested insisting that the articles 
imported should hâve been classified under paragraph 258 of the same 
act as wearing apparel of which cotton is the component of chief value. 
The sole question hère is one of fact, whether cotton or silk is the 
component of chief value. A finding that cotton is the component of 
chief value will lead to a reversai of the board of gênerai appraisers. 
A finding that silk is the component of chief value will lead to an af- 
firmance. 

It appears that at the hearing before the board the government intro- 
duced the report of the assistant appraiser to the effect that silk was 
the component of chief value. The importer introduced two witnesses 
who testified from a casual examination of the goods that in their opin- 
ion cotton largely predominated and was the component of chief value. 
On behalf of the collector an analysis by Chemist Streuli was intro- 
duced to the effect that he had made an examination of two samples eut 
from the importation, known as 1,062 and 1,088, in one of which, name- 
ly, 1,062, he found wool was the component of chief value, and in the 
other, 1,088, that silk was the component of chief value. Without 
stopping to consider upon which side the évidence preponderates it is 
entirely clear that as to thèse two samples there was a question of fact 
presented to the board, and under the rule early established in this 
circuit the court will not be justified in setting aside the finding of the 
board on a question of fact, there being évidence to sustain the finding. 
The rule in such circumstances is analogous to the rule which obtains 
where the court is called upon to review the finding of fact of a référée 
or the verdict of a jury. The finding should not be disturbed unless 
the court is convinced that there was no évidence to sustain it, or that 
it was clearly against the weight of évidence. 

As to the remaining articles involved in this appeal there is no évi- 
dence whatever to sustain the finding of the board except the report of 
the assistant appraiser, which is a simple statement by the appraiser that 
he has examined the goods and finds that silk is the component of chief 
113 F.— 62 
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value. Thère is no évidence that the appraiser made an analysis before 
reaching his conclusion. On the other hand there were two witnesses 
examined before the board, and since their décision évidence has been 
taken in this court, the testimony being that of a witness who was not 
examined before the board, and also of Mr. Leerburger, who was so 
examined. The new tesimony corroborâtes the testimony before the 
board, that as to thèse importations cotton was the component of chief 
value and very largely predominated the silk. In other words, as to 
the samples not examined by the chernist the évidence is practically 
undisputed that cotton is the component of chief value. 

Therefore, as to ail of the importations involved in this appeal except 
the ones numbered 1,062 and 1,088, the décision of the board of ap- 
praisers is reversed, and as to those two, the décision is affirmed. 



In re STEGAR, 

(District Court, N. D. Alabama, N. D. January 23, 1902.) 

Bankruptcy— Right to File Voluntary Pétition— Pbndbncy of Involuh- 

TARY PliOCKBDING. 

The flling of a pétition In lnvoluntary bankruptcy by creditors, upon 
whleh no action has been taken and to which the défendant has not ap- 
peared, does not debar hlm from hls right to thereafter file a voluntary 
pétition, the two being in différent rights; and in such case the adjudi- 
cation will be made in the voluntary proceedings, but the rights of the 
petitionlng creditors will be protected by staying thelr proceedlng, per- 
mitting them to pi-ove thelr costs and expenses against the esta te, and 
reserving to them the right to bring forward thelr pétition lf subse- 
quently found necessary to protect rights which cannot be saved in the 
voluntary proceedings. The right will further be reserved to creditors 
to prove thelr daims and receive divldends in the voluntary proceed- 
ings, without préjudice to thelr rights under the creditors' pétition 
should further proceedings be taken thereon, ail such orders being 
within the equity powers of the court. 

In Bankruptcy. On question certified by référée. 

On tte llth day of January, 1902, J. A. Anderson & Co. et al. flled a péti- 
tion In bankruptcy against Reuben Stegar. A subpœna was lssued, but not 
served. Three days afterwards, Stegar, not having appeared in the lnvol- 
untary proceeding, flled a voluntary pétition, which, in the absence of the 
Judge In the Middle district, was referred to the référée for adjudication. 
When the matter came on to be heard, the petitionlng creditors pleaded the 
pendency of the prior lnvoluntary proceeding In abatement of the subséquent 
voluntary proceeding, and inslsted that the référée make an order accord- 
lngly. Stegar inslsted, on the other hand, that the référée proceed to an ad- 
judication upon hls voluntary pétition. The référée certified the case for in- 
structions. 



Cooper & Foster, for petitioning creditors. 
James Pride, for respondent. 



JONES, District Judge. The object of the law in giving a creditor 
the right to force his insolvent debtor into bankruptcy is to compel 
the just distribution of the insolvent's eState among creditors. If the 
petitioning creditors obtain this resuit, they cannot complain, so long 
as their rights are fully protected, that the distribution, instead of 
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being effected on the creditor's pétition, is accomplished upon the 
voluntary pétition of the debtor. Ordinarily, adjudication on the 
debtor's own pétition is the better mode, since it is quicker, less ex- 
pensive, and less likely to lead to delay and unnecessary litigation. 

Why, then, in this case, should not the cost and delay of litiga- 
tion upon the prior involuntary proceeding be avoided by adjudica- 
tion, which follows as matter of course under the voluntary pétition? 
Nothing, so far as now appears, would be gained by adjudication on 
the involuntary proceeding, which could not be had on an adjudi- 
cation under the voluntary pétition ; while the estate, if administered 
under the involuntary proceeding, will be burdened by cost, expense, 
and useless litigation, which would be avoided if adjudication passed 
on the voluntary proceeding. On the other hand, if the involuntary 
pétition be defeated, nothing will be effected except profitless litigation 
and delay, and, it may be, damage to creditors. Manifestly, therefore, 
it is not to the advantage of creditors to press the involuntary pro- 
ceeding further, unless it should become necessary to enforce some 
right which could not be saved under adjudication on the voluntary 
pétition. 

Creditors, by commencing the involuntary proceeding, incur lia- 
bility for costs and attorneys' fées, and, if the pétition be wrongfully 
filed, for damages. They also get in position to avoid préférences 
and transfers which might not be assailable on the adjudication under 
the . later voluntary pétition. The court cannot deprive petitioning 
creditors of thèse rights, or enlarge their liabilities, by dismissing the 
prior involuntary proceeding in order to administer the estate under 
the voluntary pétition. How, then, are the rights of petitioning cred- 
itors to be saved, if they are not allowed to proceed, and the adminis- 
tration of the insolvent estate is had under the insolvent's voluntary 
pétition, subsequently filed? 

A debtor who, without appearing in an involuntary proceeding, sub- 
sequently files a voluntary pétition, upon which he is adjudged a bank- 
rupt, cannot complain of the filing of the involuntary pétition. The 
court would never dismiss the creditor's pétition under such circum- 
stances; and unless the pétition were dismissed, or petitioners with- 
drew it, there could not, under the plain terms of the bankrupt act, 
be any liability to the défendant. This liability out of the way, it would 
remain to save the creditors harmless as to costs and attorneys' fées. 
This is easily effected by directing an adjudication on the voluntary 
proceeding, staying the involuntary proceeding in the meanwhile, re- 
serving to petitioning creditors the right to prove their costs and ex- 
penditures under the adjudication on the voluntary pétition, with leave 
to bring forward, the involuntary pétition if subsequently it be found 
necessary to protect rights which could not be saved by adjudication 
under the voluntary pétition. Such a decree, with further leave to 
creditors to prove their claims under the adjudication on the earlier 
involuntary proceeding, if it became necessary to bring it forward, 
notwithstanding such claims may hâve been proved, or dividends hâve 
been accepted, in the proceedings on the voluntary pétition, would 
amply secure every possible right of the petitioning creditors. 

Of the power of the court of , bankruptcy to make such decrees 
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there can be no doubt. Its power to mold its decrees upon the two 
pétitions is as broad and flexible as that of a court of equity, if the 
pétitions were pending there. There might, of course, be cases where 
a debtor, after going so far as to begin the trial of the issue on an 
involuntary pétition, would properly be held to waive his right subse- 
quently to file, or to proceed upon, his voluntary pétition, until the 
involuntary proceeding has been tried and determined. Ordinarily, 
however, it is true that the debtor has the right to avail himself of the 
benefits of the bankrupt law on his own pétition, and that this right 
cannot be forfeited or rendered ineffectuai merely because the cred- 
itors' pétition is first filed and pending undetermined when the debtor 
files his pétition. A debtor has the undoubted légal right to contest 
the involuntary proceeding, which must necessarily be based upon 
some violation of the act, of which the debtor may not be guilty, 
and is therefore unwilling to be adjudged guilty, although desirous to 
hâve his estate distributed among creditors on his own pétition. The 
debtor is not bound to postpone this right because of the involuntary 
proceeding, and may, unless he has wàived the right, push his own 
proceeding, and at the same time contest the creditors' proceeding. 
A voluntary and involuntary pétition are filed in différent rights, and 
based on différent grounds, thbugh the effect of the adjudication may 
be the same in each proceeding. The two pétitions not being filed 
in the same right, nor based on the same cause, and an adverse judg- 
ment to the petitioning creditors being no bar to an adjudication on 
the voluntary proceeding, the mère pendency of a prior involuntary 
pétition, upon which there has been neither hearing nor adjudication, 
is not ground for abatement of the subséquent voluntary pétition. 
The décisions, discussing the proper practice in cases like this, are 
not full, and are in conflict. The weight of authority supports the 
practice I hâve outlined, which, on business considérations, commends 
itself to courts of bankruptey in the administration of estâtes. 

The following order will be entered : On considération of the case 
certified herein by the référée, it is ordered and adjudged as follows : 
(i) The référée will proceed to adjudicate Reuben Stegar a bankrupt 
on his own pétition, and administer the estate thereunder as required 
by law. (2) Until the further order of the court, ail proceedings will 
be stayed upon the pétition filed by J. A. Anderson & Co. et al. on 
the nth day of January, 1902, except service of subpœna upon the 
alleged bankrupt. (3) The adjudication of bankruptey against Reuben 
Stegar on his own pétition shall not préjudice any right obtained by 
petitioning creditors by the filing of their prior pétition, and they 
may apply, at any time after the adjudication on the bankrupt's own 
pétition, to bring forward their pétition, if found necessary to pro- 
tect rights of creditors which cannot be saved under the adjudica- 
tion on the voluntary pétition. (4) The proving of daims, or accept- 
ance of dividends, under the adjudication upon the bankrupt's volun- 
tary pétition, shall not be deemed a bar or waiver of the right of cred- 
itors to prove their claims under an adjudication on the involuntary 
pétition, if stich should be made ; and petitioning creditors may prove 
against, and be allowed out of, the assets of the bankrupt, under the 
administration upon his voluntary pétition, their reasonable costs and 
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fees in this behalf expended; and to that end the two pétitions may 
be consoïidated and treated as one proceeding, if it become necessary 
in the further progress of this matter. 



CELY et al. v. GRIFFIN et al. 
(Circuit Court, D. South Carollna. February 25, 1902.) 

1. Process— Fedebal Courts— Service in Other Districts. 

Except in suits of a local nature to enforce a lien or claim against 
property within the district, and upon a proper order, or In suits for in- 
fringement of a patent, there is no authority of law for the service of 
process issued by a circuit court of the United States outside of the dis- 
trict 

2. Fédéral Courts — Jurisdiction. 

A suit in equlty to set aslde a contract for the sale of a patent ln- 
volves no fédéral question, and cannot be malntained in a fédéral court, 
where an indispensable party défendant ls a citizen of the same state 
as complalnant. 

In Equity. On motion to quash the return and vacate service of 

process. 

Charles Koonce, Jr., for the motion. 

B. A. Morgan and Carey & McCullough, opposed. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
quash the marshal's return, and vacate and set aside service of process 
on Koonce, Leslie & Co., Samuel C. Koonce, and John S. Leslie, 
and each of them. Notice of the motion was given to, and same ac- 
cepted by, connsel for complainants. The day and hour fixed for the 
hearing was 10 o'clock a. m. for this 25th February, 1902. Counsel 
for the motion appeared at 10 a. m., but, the counsel for complainant 
being absent, he waited until 1 p. m., after the arrivai of ail railroad 
trains which reach Charleston in the morning hours. The motion 
was then made and heard, défendants having put in a spécial appear- 
ance for this purpose. 

1. The subpœna ad respondendum was issued from this court. The 
défendants making this motion are citizens and résidents of the state 
of Pennsylvania, and were served at their homes in Pennsylvania by 
the marshal of the Western district of that state. The gênerai rule 
is that the circuit court for each district sits in and for that district, 
and the process of a circuit court cannot be served without the dis- 
trict in which it is established without the spécial authority of law 
therefor. Toland v. Sprague, 12 Pet. 300, 9 L. Ed. 1093. The only 
case where this rule is not in force is when there is suit in equity 
commenced in any court in the United States to enforce any légal or 
équitable lien or claim against real or personal property within the 
district where such suit is brought, and one or more of the défend- 
ants is not an inhabitant of or fourni within said district, the court can 
make an order requiring such défendant to appear, answer, or demur 
on a day certain, — said order to be served on said absent défendant, 
if practicable ; if not, to be published. Rev. St. U. S. § 738 ; and, 
also, the case of an action brought for the infringement of a patent, 
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Noonan v. Athletic Club (C. C.) 75 Fed. 334. The bill in this case 
seeks an injunction against the sale of a patent right in which corn- 
plainants allège they are co-owners with défendants. 

2. The défendants, making this motion, claim their privilège as citi- 
zens of the Western district of Pennsylvania, to be sued only in the 
district of their résidence. This right is unquestionable, under the 
act of 1887-88 (25 Stat. 433, § 1). "No civil suit shall be brought 
before either of said courts [the circuit or district courts] against any 
person by any original process or proceeding in any other district than 
that whereof he is an inhabitant." 

3. Exarnining the bill, itis brought by H. W. Cely and W. H. 
Cely, citizens of the district and state of South Carolina, against J. W. 
Griffin, a citizen of the district and state of South Carolina, and other 
défendants, among them R. F. Lindsay and J. L,. Merritt, both of them 
alleged to be Of Greénville, in the district and state of South Carolina. 
Exarnining !the| bill, it will be seen that J. W. Griffin is an indis- 
pensable party to the suit. The prayer of the bill is to set aside a 
contract made by Griffin with his codefendant Samuel C. Koonce. 
So he dànnot be eliminated from the suit. As this court, except on 
fédéral questions, cannot entertain jurisdiction, except in controversies 
between citizens of différent states, it cannot entertain jurisdiction in 
a controversy between two citizens of South Carolina. In the circuit 
court every person complainant must be able to sue, and every person 
défendant iraust be liable to be sued, in the fédéral court. Clearwater 
v. Meredithj 21 How. 489, 16 L. Ed. 201. When one of the original 
défendants in the circuit court, whd is an indispensable party, is a citi- 
zen of the same state as the plaintiffs, the court can hâve no jurisdic- 
tion on the grourid of citizenship. Peper v. Fordyce, 119 U. S. 469, 
7 Sup. Ct. 287, 30. L. Ed. 435. There is no fédéral question in this 
case. True, it is with regard to a patent. But a fédéral question is 
presented only when it is to the infringement of a patent, and even 
then the suit can only be brought in the district of the résidence of 
the défendant, or in any district in which the défendant shall hâve 
committed acts of infringement, and shall hâve a regular and estab- 
lishëd place of business. Act 1897 (29 Stat. 695); Desty, Fed. Proc. 
§ 26a. See McMullan v. Bowers, 102 Fed. 494, 42 C. C. A. 472; 
Marsh v. Nichols, 140 U. S. 344, ri Sup. Ct. 798, 35 L. Ed. 413. 

The motion is granted. Let an ortier be entered quashing the 
service of the subpcena, and dismissing the bill for want of jurisdiction, 
without préjudice. 



THE ANOHORIA. 

(District Court, S. D. New York. March 19, 1902.) 

Shim— LoADma Appliances— CoiromoN-'DtTTT of Ownhk. 

It ls the duty of a shlpowner to keep hls shlp In such condition that 
the loading appllauces may be reasonably used wlthout belng liable to 
catch on obstructions, and endanger a gangway man handllng a whlp. 
Samb— Dkfbcts— Dutï to Wabi? Employés. 

Where several rtlngs of a statlonary ladder on the shlp projected be- 
yond the slde of the ladder, so that the loading appllances were liable 
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to catch on them, and endanger the gangway man handling the whip, 
and lie had no knowledge of the danger, it was the owner's duty to give 
him notice, so that he could refrain from exposing hlmself to the péril 
if he so wished. 

8. SaME— SuFFICIENCY OF EVIDENCE. 

The load on reaching the hold was received by an employé working 
there. wlio knew the condition of the ladder and the danger from the 
projecting rangs. He testified that the load was unslung a little for- 
ward of the ladder, and the sling hooked up and taken by him to the 
coaming of the hatch, ont of danger from the ladder, etc., and he gave 
an unsatisfactory explanation as to why it caught on the rung. Tes- 
timony on the part of the claimant showed that the load was unloaded 
forward of the ladder, and in close proximity to it Hdâ to show that 
the load was unshmg nearer the ladder than the employé was willing 
to admit, and that he negligently failed to keep it away from the pro- 
jecting rangs. 

4. Samk— Damages— Amodnt. 

An employé injured by reason of a defective ladder on a shlp was 
unconsctous for several days. Among other wounds, he suffered a com- 
pound fracture of his right leg, necessitating several painful opérations, 
as a resuit of which his leg was shorteued about three inches. and re- 
mained stiff. He was permanently disabled for anything but very light 
work, which he could probably do only when sitting, and sueh work 
appeared difflcult to obtain. He had been a healthy man, 44 years old. 
earning $3 a day, and $5 for night work, and had steady employaient. 
Mel<&, that $6,000 damages was reasonable. 

5. Samb — Négligence of Fellow Servant. 

The contributory négligence of a fellow servant waa no défense.» 

In Admiralty. 

Wilford H. Smith, for libelant. 

Frederick E. Fishel (H. Snowden Marshall, advocate), for claimant. 

ADAM S, District Judge. This is an action brought to recover dam- 
ages for personal injuries suffered by the libelant while working on 
the steamship Anchoria, on the nth day of August, 1899, between 
9 and 10 o'clock in the morning. The steamer was being loaded at 
New York with lumber and iron, and the libelant was a gangway 
man in charge of the forward whip of No. 2 hatch. A span of rope 
ran between the masts of the vessel, about 25 feet above the deck, 
and was used to support four whips, two for hatch No. 2, and two for 
hatch No. 3. The whips were purchases or falls formed of ropes and 
blocks, with chain slings at the ends. They were operated by steam 
winch es. The whips of No. 2 hatch at the time in question were 
being used to load iron, and it was the libelant's duty to stand on 
the main deck at the forward part of the hatch, and guide the whip, 
so that the cargo in the sling would not strike the hatch coamings 
of the decks as it descended with the load, and the sling would not 
-catch as it came up empty. While he was performing this duty, and 
after he had guided a draft of iron into the lower hold, the bight of 
the sling in returning caught on a projecting rung of a stationary iron 
ladder running from the bottom of the hold to the under side of the 
deck above, about a foot forward of the coaming of the hatch. The 

1 Concurrent négligence of master and fellow servant, see note to Maupln 
*. Rallway Oo., 40 C. a A. 236. 
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effect of the catching was to instantly cause a tension on the fall which 
the libelant held, and jerk him from his place on the deck into the 
hatch, where he fell to the bottom of the hold, a distance of about 32 
feet, causing the injuries for which he sues. 

The ladder was about a foot and a half wide, and consisted of two 
upright sidepieces, with 10 or 12 rungs, which ran through holes in 
the sidepieces, and originally were welded smooth on the outside; 
but the starboard or inshore sidepiece of the ladder had in some way 
become bent towards the port side of the vessel, so that several of 
the rungs projected from iy 2 to 3 inches on the inshore side. It was 
upon one of thèse that the sling caught. The ladder had been out 
of order in this way for several months or a year, to the knowledge 
of ail who had occasion to use the hold, including the agent of the 
steamer who employed the men who worked at loading and dischar- 
ging. No défense is interposed to the libelant's claim with respect 
to the condition of the ladder, but it was urged that the accident was 
the resuit of négligence on the part of the libelant and his fellow 
servants, in that they knew, or should hâve known, the condition of 
the ladder, and should hâve guarded against the sling catching on 
the rung. 

The libelant was new to the work at this particular place, and was 
not notified or aware of the condition of the ladder. Nor was he, 
while doing the work, in such a position that he should, in the exer- 
cise of ordinary care, hâve observed its détective condition. It was 
the duty of the owner to keep the ship in such order that the loading 
appliances could be reasonably used without liability to catch on ob- 
structions which would become sources of danger to the gangway 
man handling the whip. And, in the event of the existence of dan- 
ger which was unknown to the gangway man, it was incumbent on 
the owner to give him notice to that effect in order that he might 
refrain from exposing himself to the péril, if he should be unwilling 
to take the risk. In neither respect was the duty of the employer 
fulfilled, and I hold that there was négligence for which the vessel 
is liable, and that there was no contributory négligence on the part 
of the libelant. 

It appears that the libelant and the workmen in the hold were em- 
ployed by the same master and were engaged in a common occupa- 
tion. When this draft reached the hold, it was received by a man 
working there in receiving the cargo named White, who had been 
familiar with the condition of the ladder some months before this time, 
and had known of the danger from the projecting rungs when cargo 
was being loaded or unloaded. He said that this draft of iron was 
unslung a little forward of the ladder, and the sling hooked up and 
taken by him to the coaming of the hatch out of danger from the 
ladder, and that he then directed the winchman to go ahead, and had 
turned to walk back of the hatch, when the libelant fell ; that he then 
noticed the sling caught on the projecting rung. He attempted to 
account for this by a motion of the span, incident to its use by the 
several whips which caused it to sway; but such explanation is not 
satisfactory. This witness said the iron was to be stowed as far 
forward as possible. Testimony on the part of the claimant shows 
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that the draft was unloaded forward of the ladder and in close prox- 
imity to it. I think that the draft was unslung nearer the ladder than 
White was willing to admit, and that he negligently omitted to take 
proper précautions to keep it away from the projecting rangs. 

The libelant's injuries were concededly very serious. He was un- 
conscious for several days after the accident. Among other severe 
and painful wounds, he received a compound fracture of his right leg, 
rendering several opérations necessary, during which he suffered 
intense agony. As a resuit of the opérations, the leg was shortened 
about three inches, and remained stiff. In conséquence of his inju- 
ries, he became permanently disabled for any but very light work, 
which he has been, and probably will be, only able to do when sitting. 
It appears that such work is difficult to obtain. At the time of the 
accident, he was a healthy man of 44 years of âge, and earning $3 
a day for day work, and $5 for night work, with steady employment. 
I consider $6,000 a reasonable allowance for his damages, under the 
circumstances. 

The contributory négligence of a fellow servant is not a défense in 
a case of this kind, under the authorities. Railway Co. v. Cummings, 
106 U. S. 700, 1 Sup. Ct. 493, 27 L. Ed. 266 ; Steamship Co. v. Carey, 
119 U. S. 245, 7 Sup. Ct. 1360, 30 L. Ed. 354; Young v. Railway Co. 
(C. C.) 46 Fed. 160; Railway Co. v. Young, 1 C. C. A. 428, 49 Ped. 
723; Kennedy v. Grâce & Hyde Co. (C. C.) 92 Fed. 116; Thomas, 
Neg. 908. 

Decree for libelant for $6,000, with interest from August 7, 1901, 
the time of filing the libel, and costs. 



THE MISSISSIPPI. 

(District Court S. D. New York. February 28, 1902.) 

1. Shipping— Damage to Cargo— Négligent Stowage. 

A shlp is llable for damage to cargo resultlng from négligence in 
stowage, or in failing to properly cover a hatch to prevent ieakage, 
notwithstanding any stipulations to the contrary in the bills of lading; 
nor is it relieved from such liability by the provisions of the Harter act. 

É. Samk — Glycerin above Dry Goods— Insufficiknt Hatch Coveking. 

A steamship, on a voyage from London to New York, stowed a quan- 
tity of glycerin in iron drums in the orlop deck of a hold, while on 
the lower deck was a quantity of furs and skins. The drums were not 
so fastened as to prevent fore and af t motion, or to prevent their moving 
vertically in heavy weather; nor was the hatch of the orlop deck bat- 
tened and calked, as were the hatches above. The ship encountered 
rough weather, and at the end of the voyage it was found that some of 
the drums had been chafed through and were empty, and that a quan- 
tity of the glycerin had washed over the coamings of the hatch, and 
damaged the goods below. HelA, that in view of the dangerous char- 
acter of glycerin as a cargo, owing to the frailty of the packages and 
the conséquent liability of Ieakage, it was incumbent on the ship, if it 
stowed it above other cargo, to take proper précautions, both by se- 
curing it from shifting in heavy weather, and by rendering the hatch 
leading below absolutely tight, and its failure to do so was négligence, 
which rendered it liable for the resulting damage to the cargo below. 
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In Admiralty. Suit to recover for damage to cargo. 

Black & Kneeland, for libelants. 
Convers & Kirlin, for claimant. 

ADAMS, District Judge. Certain goods of the libelants, consisting 
of 45 baies of hatters' furs and skins, were shipped on the steamer 
Mississippi from London in February, 1897, consigned to the owners, 
in New York. The vessel sailed on February 5th, and arrived at New 
York on February 20th. Thèse goods were injured by contact with 
glycerin, a part of the steamer's cargo, which escaped during the voy - 
âge from the iron drums in which it was contained, and this action 
was brought to recover the damages resulting therefrom. The con- 
tention of the libelants is that the injury was caused by fault and nég- 
ligence on the part of the steamer in the loading, stowage, custody, 
and care of the cargo, in that (1) the iron drums containing the glycer- 
in were not properly stowed, dunnaged, and secured; (2) the drums 
of glycerin were improperly stowed in the orlop deck above the libel- 
ants' cargo ; and (3) the orlop deck hatch was not tight. The claim- 
ant dénies any négligence, and asserts that the vessel met with a great 
storm and stress of wind on the voyage, which caused the iron drums 
to chafe against each other and leak, and that the injury was caused 
through the périls of the sea, and insufficient packages containing the 
glycerin, which causes of injury were covered by exceptions in the 
bills of lading. It allèges that the deck hatch was secured in a proper 
way, and the leakage was in conséquence of the tarpaulin covering be- 
ing torn by the dunnage, which was broken loose by the extraordinary 
action of the sea. A further défense is interposed, to the efïect that 
it was provided in the bills of lading the shipowner was not to be 
liable for any damage to the goods on board capable of being covered 
by insurance, which was the case hère ; the goods having been actually 
insured. The Harter act was also pleaded. 

The évidence establishes great severity of the weather on the voy- 
age, and, with respect to the cargo, that glycerin was stowed in the 
orlop deck of Nb. 1 hold, and the damaged cargo in No. 1 lower hold, 
under thé glycerin. When the vessel arrived in New York, it was 
found that a number of the drums were chafed through and empty ; 
the glycerin having escaped so that it was from six inches to a foot 
deep on the orlop deck, and had washed over the coamings of the 
hatch of that deck upon the cargo in the square of the hatch below. 
The drums had been dunnaged and chocked when stowed, but not 
tommed or fastened down to prevent a vertical movement in heavy 
weather. Nor were the drums protected by a bulkhead to prevent 
fore and aft motion. The dunnage and chocks were not sufficient to 
secure the drums, and they became loose. The dunnage and chocks, 
being broken up in small pièces and strewn ail over the deck, formed 
a pulpy mass, which got into the scupper pipes, preventing the escape 
of the glycerin in that way to the bilges of the ship, and thus caus- 
ing the washing of the glycerin over the coamings of the hatch. It 
also appears that glycerin is considered a dangerous cargo, especially 
liable to leakage from the frailty of the packages, and for such reason 
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it is prudent to place it in the bottom of the carrying vessel. In this 
case it was the last of the cargo put into the hatch in question, and, 
instead of being in the bottom of the ship, was on the deck above. 
Under such circumstances, being placed above dry cargo without 
cargo on top to hold it in place, it was especially incumbent upon the 
carrier to adopt proper devices to meet the contingencies of the voy- 
age, both by securing the cargo from shifting in heavy weather, and 
rendering the hatch leading below absolutely tight. In neither of 
thèse respects was the duty of the ship fulfilled. Only the usual 
method of stowing was adopted. The hatch, though covered with a 
tarpaulin, was not battened and calked, as were the hatches above, 
but left without any proper means of averting danger in case of the 
escape of the glycerin, excepting by the drainage scuppers, which 
proved to be insufficient. 

It is urged with great vigor by the claimant that the libelants hâve 
not sustained the burden of proof to show négligence ; but I think the 
circumstances, in connection with the testimony of the ship's officers, 
given when the matter was fresh in their minds, are sufïiciently con- 
vincing that proper précautions were not taken by the vessel. If I 
am correct in the findings of négligent stowage and a leaky hatch, 
they are conclusive of the case, without regard to the other questions 
involved. The Niagara, 16 Blatchf. 516, 528, 529, Fed. Cas. No. 
10,221; The Cimbria (D. C.) 13 Fed. 89; The Bitterne (D. C.) 35 
Fed. 927; The Dunbritton, 19 C. C. A. 449, 73 Fed. 352, 36Ô; The 
Aspasia (D. C.) 79 Fed. 91; Id., 26 C. C. A. 372, 80 Fed. 1003; 
The Frey (D. C.) 92 Fed. 667; Knott v. Worsted Mills, 179 U. S. 
69, 73, 21 Sup. Ct. 30, 45 L. Ed. 90. 

Decree for libelants, with an order of référence. 



In re BURNS. 

(Circuit Court, W. D. Arkansas. Ft Smith Division. March 3, 1902.) 

1. Chiminal Law— Sentence— Conformity to Verdict. 

In criminal cases tbe judgment must strictly conform to the verdict, 
to which nothing can be added by intendment 

8. Samb— Insufficiency or Verdict. 

Under the décisions of the suprême court of Arkansas, coustruing the 
criminal laws of the state prlor to their adoption by congress in the 
Indian Territory. a person indicted for maiming, under Mansf. Dig. 9 
1594 (Ind. T. Ann. St § 937), may be convicted and sentenced under sec- 
tion 1566 (Ind. T. Ann. St § 909), which provides for the punishment of 
an assault "with intent to inflict upon the person of another a bodily 
lnjury, where no considérable provocation appears, or where the cir- 
cumstances of the assault show an abandoned and malignant disposi- 
tion"; and a verdict of guilty of an "aggravated assault and battery" is 
sufficient to warrant a sentence under such section, the words "ag- 
gravated assault" having acquired a technical meaning in the state as 
denominating the offense therein defined; but a verdict flnding de- 
fendant guilty of "an assault with a deadly weapon" is not, since it fails 
to flnd essential éléments of the offense, and such a verdict warrants the 
imposition of sentence for no offense greater tban assault. 
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B. Habeas Corpus— Excessive Sentence— Right to Discharge. 

Where a sentence haa been imposed which neither the verdict nor the 
statute authbrized the défendant is entitled to discharge on a writ of 
habeas corpus. 

On Pétition for Writ of Habeas Corpus and Return Thereto. 

W. H. Korniegay, for the petitioner. 
James K. Barnes, U. S. Dist. Atty. 

ROGERS, District Judge. The petitioner John W. Burns was in- 
dicted in the United States court for the Northern district of the Indian 
Territory for the crime of maiming, and upon plea of not guilty and 
trial the following verdict was rendered : "We, the jury, find the de- 
fendant guilty of an assault with a deadly weapon. J. W. Bird, Fore- 
man," — and was sentenced by the court, upon that verdict, to be im- 
prisoned in the United States jail situated at Ft. Smith, Ark., and to 
pay a fine of $200 and costs. An exception was taken to the entry 
of that jùdgment upon the foregoing verdict. The indictment charged, 
in substance (omitting formai parts), that said Burns did, feloniously, 
unlawfully, and with his malice aforethought, discharge and shoot off 
a certain gun loaded with gunpowder and leaden bullets, towards, 
against, and into the right leg and body of one Homer Lay, and did 
then and there, by means of the said gun so loaded with gunpowder 
and leaden bullets as aforesaid, so discharged and shot off as aforesaid, 
towards, against, and into the right leg and body of him the said 
Homer Lay as aforesaid, wound and disable him, the said Homer Lay, 
contrary to the form of the statute, etc. 

By act of congress certain statutes of Arkansas were adopted in the 
Indian Territory, and among others the statute regulating the crime 
of maiming. Section 1594 of Mansfield's Digest of the Statutes of 
Arkansas (section 937, Ind. T. Ann. St.) reads as follows : 

"If any person shall, from malice aforethought, shoot, stab, eut or in any 
inanner wound and disable any person, ne shall be deenied guilty of maim- 
ing." 

It could not be said that the verdict in this case was rendered under 
that statute, but it was rendered undef section 1566 Mansf. Dig. (sec- 
tion 909, Ind. T. Ann. St.), under the head of "Assault — Battery — 
Aggravated Assault — Assault with Intent to Murder," which section 
reads as follows : 

"If any person assault another, with Intent to infllct upon the person of 
another a bodily Injury, where no considérable provocation appears, or where 
the circumstanees of the assault show anabandoned and malignant disposi- 
tion, ne shall be adjudged guilty of a misdemeanor, and, on conviction, shall 
be fined in any sUm not less than flf ty nor exceeding one thousand dollars, 
and imprisoned not exceeding one year." 

It is provided by section 1564, Mansf. Dig. (sections 907, 908, Ind. 
T. Ann. St.), that simple assault shall be punished by fine not exceed- 
ing $100, and by the following section the crime of assault and battery 
is punished by fine not exceeding twb hundred dollars; "provided, 
this section shall not be construed to apply to assault and batteries 
of an aggravated character." AU thèse sections of the statutes were 
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put in force, by the act of congress referred to, in the Indian Territory, 
and were in force when the foregoing verdict was rendered. 

In Guest v. State, 19 Ark. 405, Guest was indicted under the same 
statute under which the défendant in the case at bar was indicted, and 
a verdict was rendered of "an aggravated assault and battery." In 
that case it was held that: 

"Upon an indictment for a felony, tlie accused may be convieted of a 
misdemeanor where both offenses belong to the same generic class, where 
the commission of the higher may involve the commission of the lower of- 
fense, and where the indictment for the higher offense contains ail theso 
eubstantive allégations necessary to let in proof of the misdemeanor." 

See, also, Cameron v. State, 13 Ark. 712; State v. Cryer, 20 Ark. 
64; State, v. Nichols, 38 Ark. 551; Davis v. State, 45 Ark. 359. 

I do not doubt the soundness of the principle announced in Guest 
v. State, supra, and especially is that true where a statute is in force 
such as is found in sections 2288 and 2289 of Mansfield's Digest of the 
Statutes of Arkansas (also in force in the Indian Territory, — sections 
1631, 1632, Ind. T. Ann. St.), where it is provided, in substance, that 
ail injuries to the person, by maiming, wounding by an assault, whethef 
malicious or from sudden passion, and whether attended or not with 
intent to kill, shall be deemed degrees of the same offense, and where 
one is indicted for an offense consisting of différent degrees he may be 
found guilty of any degree not higher than that charged in the indict- 
ment, and may be found guilty of any offense included in that charged 
in the indictment. If, therefore, the jury in the case at bar thought 
that the défendant was guilty of an "aggravated assault and battery," 
that verdict would havé sustained the sentence imposed in this case. 
But the jury did not find that the défendant was guilty of an "aggra- 
vated assault and battery." The jury found that he was guilty of an 
"assault with a deadly weapon." Is the one équivalent to the other? 
clearly not. The words "aggravated assault" hâve corne to hâve a 
spécifie and definite meaning under the laws of Arkansas, and that was 
recognized in the case of Guest v. State. Guest v. State, supra, was 
decided prior to the passage of the act of congress adopting parts of 
Mansfield's Digest as the law of the Indian Territory, and by the dé- 
cision of that court, interpreting its own statute, the courts in the 
Indian Territory should be bound in interpreting the same statute. 

Section 1566 of Mansfield's Digest was taken from the Revised 
Statutes, and was enacted in 1838, and has been in force in Arkansas 
ever since, no change having ever taken place in it, except in the 
original act the crime was called a "high misdemeanor," whereas in 
the présent statute, as adopted in the Indian Territory, the word 
"high" is omitted. But the preceding section of Mansf. Dig. § 1565 
(also in force in the Indian Territory, — sections 908, 909, Ind. T. Ann. 
St.), is as follows : 

"Any person who shall be convieted of an assault and battery shall be 
flned in any sum not exceeding two hundred dollars: provided, that this sec- 
tion shall not be construed to apply to assaults and batteries of an aggra- 
vated character." 

The foregoing section of Mansfield's Digest, as it was originally 
enacted by the législature of Arkansas, read, immediately after the 
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words "aggravated assault" at the end of that section, as follows: 
"In which the fine under existing laws could not be as low as ten 
dollars,"— making the proviso read as follows: "That this section 
shall not be construed to apply to assaults and batteries of an aggra- 
vated charaeter, in which the fine under existing laws could not be as 
low as ten dollars." This act of January 6, 1857, makes use of the 
word "aggravated" in connection with an assault for the first time in 
the statutes of Arkansas or the décisions of its courts, and it will be 
seen, by comparing the penalty fixed by this section of the statute, that 
the proviso could hâve no application whatever to any other assault 
known to the System of jurisprudence in Arkansas than that described 
in section 1566 (section 909, Ind. T. Ann. St.), for the reâson that every 
other assault except that described in section 1566 might be punished 
by a fine of less than $10, while that described in section 1566 could 
not be punished by a fine of less than $50, and also involved imprison- 
ment. 

It may be observed in this connection that the case of Guest v. 
State, supra, in which it was held that one indicted for the crime of 
mâyhem might be convicted of an aggravated assault and battery, was 
decided in 1858, the year following the enactment of this statute. 
Why the language above referred to was omitted by the digesters in 
Gantt's Digest and in Mansfield's Digest I am not advised, but it would 
seem that the statute of January 6, 1857, by making use of the term 
"aggravated," and the subséquent décision of Guest v. State (1858), 
made it unnecessary to retain the language which was dropped in order 
to define what statute the proviso applied to. It may be also observed 
that the seventh paragraph of chapter 45 of Mansfield's Digest of the 
statutes of Arkansas (paragraph 7, c. 19, Ind. T. Ann. St.), is entitled 
"Assault-*— Battery — Aggravated Assault — Assault with Intent to 
Murder." The words "aggravated assault," contained in this title, 
were never found in the digests of Arkansas prior to 1858. They ap- 
peared for the first time in Gantt's Digest of the Statutes compiled in 
1874, and hâve been continued in ail the subséquent digests. It may 
be also observed that the term "aggravated assault" appears in the 
following cases : Sturdivant v. State, 59 Ark. 267, 27 S. W. 6 ; Bryant 
v. State, 41 Ark. 359 ; and thus it appears that this term has a definite 
and technical meaning in the jurisprudence of the state, and manifestly 
applies to the crime defined by section 1566, Mansf. Dig. (section 909, 
Ind. T. Ann. St.); but the words "assault with a deadly weapon" hâve 
found no spécifie or technical lodgement, either in the statutes of 
Arkansas or in the opinions of its courts. 

It is true that, in Bryant v. State, Chief Justice English (the larger 
part of whose professional life was spent upon the bench) denominated 
the offense for which Bryant was indicted as an "aggravated assault," 
and afterwards in the body of that opinion, in alluding to certain in- 
structions refused by the court, said: "The third [instruction] de- 
fined an assault with a deadly weapon with intent to inflict upon the 
person of another a bodily injury," — substantially in the language 
of the statute under which the indictment was drafted ; and this is the 
only instance in which I hâve found that the words, "assault with a 
deadly weapon," hâve been used in the remotest degree as designating 
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a crime, and manifestly this référence could not be properly treated 
in that way. An assault with a deadly weapon is necessarily a part 
of an aggravated assault, under the statute referred to, but an assault 
with a deadly weapon does not necessarily involve ail the éléments of 
an "aggravated assault." Something more is required to constitute 
an aggravated assault than that the assault was made with a deadly 
weapon. It involves no difficulty, and no stretch of the imagination, 
to suggest innumerable cases in which a man might commit an assault 
with a deadly weapon where the circumstances of the assault did not 
show an abandoned and malignant disposition, and where no considér- 
able provocation appears ; but a man could not be found guilty of an 
aggravated assault under this statute unless it appears that the assault 
was made with intent to inflict upon the person of another a bodily 
injury, and that there was no considérable provocation, or the circum- 
stances of the assault showed an abandoned and malignant disposition. 
Four éléments are necessary to constitute an aggravated assault, under 
this statute. There must be an assault ; it must be made with a deadly 
weapon, instrument, or other thing; it must be done with the intent to 
inflict upon the person of another a bodily injury; and it must occur 
where no considérable provocation appears, or where the circumstances 
of the assault show an abandoned and malignant disposition. The 
verdict of the jury does not cover any of the éléments of this offense 
except the first two, viz., that an assault has been committed, and with 
a deadly weapon. 

In civil cases no judgment can be rendered which does not conform 
to the verdict. Surely, in criminal cases, a judgment cannot be sus- 
tained or upheld which is made to rest upon something that is to be 
added to the verdict. To support the verdict in this case, it is neces- 
sary to add to the verdict that this assault was committed with the 
intent to inflict a bodily injury, and either under circumstances where 
no considérable provocation appeared, or where the circumstances of 
the assault showed an abandoned and malignant disposition; or, if 
this be not done, then we are called upon to infer, because the jury 
said the assault was committed with a deadly weapon, that it was com- 
mitted under the circumstances I hâve just named. But no inference 
can be added to a verdict to support a judgment, — a judgment must 
conform to the verdict. If it be said that the jury clearly indicated by 
the use of the word "deadly weapon" that it found the défendant guilty 
of an "aggravated assault," the answer is that nothing can be added to 
a verdict by intendment. In criminal cases the verdict must be re- 
sponsive to the issues raised by the allégations in the indictment and 
the defendant's plea thereto, and the judgment must strictly conform 
to the verdict, and impose no other or greater punishment than the 
statute under which the verdict is found authorizes. The author says 
in 2 Am. & Eng. Enc. Law, p. 965 : 

"An 'aggravated assault' has been defined to be, at the common law, one 
that has, in addition to the mère intent to commit it, another object which ls 
also criminal; but it may be doubted whether at common law the term had 
a technical and definite meaning. It seems rather to hâve been a phrase 
csed by the commentators and text writera In contradistinction to 'common 
assault,' to include ail those species of assault which, for various reasons, 
had corne to be regarded as more heinous than common assaults, or had been 



992 113 FEDERAL REPORTER. 

elngled ont and made the subject of spécial législative provisions. In the 
crlminal codes of sonae of the states of the Union, the term 'aggravated as- 
saulf is glven a definite and peculiar meaning of its own. Norton v. State, 
14 Tex. 393. Using the terra in the large and gênerai sensé, not only as- 
saults with certain prescribed intents, but also assaults by stabbing, wound- 
ing, shooting, or by any use of a deadly weapon, are aggravated assaults, in 
some states made felonious." 

The same author, at page 970, states: 

"By statute, in most of the states, one class of aggravated assaults is made 
to dépend upon the character of the weapon used in the assault. The pro- 
visions of the statute are varied. Some statutes are directed against the use 
of deadly or daugerous weapons, 'with an intent to klll a human being or to 
commit a felony upon the person or the property of the one assaulted,' or 
'with intent to inflict grievous bodily harm,' while, under other statutes, the 
mère use of the weapon, without référence to the intent with whlch it is em- 
ployed, is sufficient." "Under statutes which make the intent with which the 
weapon is used a constituent élément, the use of the dangerous or deadly 
weapon, with intent to inflict bodily harm, constitutes the gist of the offense, 
as distingulshing the act from an ordinary assault. Therefore the mère pos- 
session of a deadly weapon, without using it or the intent to use It, will not 
constitute the offense, nor will the intent without the use. But under stat- 
utes which déclare the crime complète by the mère use of a dangerous or 
deadly weapon, it is unnecessary to allège or prove any Intent whatsoever." 

Manifestly, under section 1566, Mansf. Dig. (section 909, Ind. T. 
Ann. St.), it is not only necessary to prove that the weapon is a deadly 
weapon, but it is also necessary to show the intent to use it and the 
circumstances under which it is used, — that is to say, that it was under 
such circumstances as showed an abandoned and malignant disposition, 
or where no considérable provocation had appeared, — and therefore 
to find that a man is guilty of an assault with a deadly weapon fails to 
respond to what is essential to constitute an aggravated assault, under 
that statute. The words "deadly weapon," contained in this verdict, 
should be treated as surplusage, and the verdict be treated as a verdict 
for an assault. As before stated, the punishment for an assault is a 
fine not to exceed $100, and any other punishment in excess of that 
was wholly unauthorized in law, and therefore void. 

The question now arises whether or not on habeas corpus, a 
sentence having been imposed which neither the verdict nor the stat- 
ute authorized, the défendant should be released. That question 
came before this court in the case of In re Christian (C. C.) 82 Fed. 
199, and was given the most careful, painstaking, and exhaustive 
research, and answered in that case in the affirmative, and therefore 
I am not disposed to re-examine that question. Those who are in- 
terested will find the reasoning and the cases supporting that opinion, 
cited in the opinion itself. 

The défendant allèges in his pétition, and it is not denied in the re- 
turn, that he has been confined in prison over 30 days, solely for the 
nonpayment of the fine and costs imposed against him; that he is 
unable to pay the same or any part thereof, and that he has not any 
property exceeding in value $20 ; that he has no property in any way 
conveyed or concealed or in any way disposed of for his future use and 
benefit; that the United States attorney for the Northern district of 
the Indian Territory, as well as the United States attorney for the 
Western district of Arkansas, hâve been notified of this application, 
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and that he has not made the application contemplât ed in section 1042 
of the Revised Statutes of the United States to a commissioner of this 
court, for the reason that the commitment on its face does not appear 
to be solely for the nonpayment of fine and costs, but the judgment 
rendered in this case does not order the défendant to be imprisoned 
for the fine and costs. I am of the opinion, therefore, that so much 
of the sentence imposed upon the défendant, and the judgment ren- 
dered in pursuance thereof, as was in excess of the sum of $100 was 
void, and that the défendant ought to be discharged ; and it is so or- 
dered. 

NOTE. 

Since this opinion was dellvered my attention has been called to the fact 
that congress on the lst of March, 1889, enacted literally section 1594 of 
Mansfleld's Digest of the Statutes of Arkansas, for the Indian Territory. 
25 Stat. 787, § 25. This statute was passed long prior to the act putting in 
force Mansfleld's Digest of the Statutes of Arkansas in the Indian Territory; 
but it was long after the décision of Guest v. State, supra, and therefore does 
not affect the princlple decided in this case, nor the soundness of the opinion. 



In re SMITH. 

(District Court, N. D. Georgia. February 10, 1902.) 

No. 806. 

BANKBtTPTCT— iNVOIiDNTART PETITION —ADVERSE CLÀIMANT O» PhOPEBTY— 

Restbaint— Power of Court. 

Where property, claimed to belong to one against whom an lnvoluntary 
pétition in bankruptcy is filed, is also claimed by a third person, who is 
about to remove it, the court, on pétition of the creditors, will restraln 
such third person from removing such property or making any change 
therein. 



In Bankruptcy. 

Slaton & Phillips, for petitioning creditors. 

Julius L. Brown, for J. W. Dunford. 
ohn Clay Smith, for bankrupt. 



NEWMAN, District Judge. As this case now stands, the petition- 
ing creditors ask the court to issue a restraining order to prevent 
J. W. Dunford from removing or changing in any way the présent 
condition of the fixtures in the premises at No. 79 South Broad street, 
Atlanta, Ga. The power of the court with référence to property which 
is claimed to be a part of the assets of the bankrupt is fully deter- 
mined in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 
L. Ed. 814. In the opinion by the court it is said: 

"If the bankrupt does not voluntarily ald the court, or ls lnclined to de- 
feat the proceedings, he can, with the aid of friends or irresponsible persons, 
sell his movable property, and put the money in his pocket, or secrète his 
goods or remove them beyond the reach of his assignée or the process of the 
court, and defy the law. The évidence in this case shows the manner in 
which this can be done. It was the purpose of the act of congress to pre- 
vent this evil. It therefore provides that, as soon as the pétition in bank- 
113 F— 63 
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ruptey ls flled, the court may issue to the marshal a provislonal warrant 
directing him to take possession of the property and effects of the bankrupt 
and hold them subject to the further order of the court To hâve limitée! 
this right or duty of seizure to such property as he might flnd in the actuai 
possession of the bankrupt would hâve manifestly defeated in many in- 
stances, the purposes of the writ. Thëre is therefore no such limitation ex- 
pressed or implied. As In the writ of attachment, or the ordinary exécution 
on a judginent for the recovery of money, the offleer is authorized to seize 
the property of thé ; défendant, wherever found, so hère it is made his duty 
to taise into his possession the prqperty of the bankrupt wherever ne may 
find it It is made his duty to colleet and hold possession until the assignée 
is appoirited or the property is released by some order of the court, and he 
would 111 perform that duty if he should accept the statement of every man 
in whose custody he found the property which he believed would belong to 
the assignée, wlien appointed, as a suffleient reason for failtng to take pos- 
session of it. Sharpe v. Doyle, 102 U. S.. 686, 680, 690, 26 L. Ed. 277. A like 
décision was made in Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 
L. Ed. 984." 

There can be no question of the power of the court between the 
time an involuntary pétition in barikruptcy is filed and the sélection of 
a trustée tb make proper orders to protect and guard the bankrupt's 
estate for the benefit of creditors, as may be proper and right under the 
facts presented. Of course, the court will not unduly interfère with 
property claimed by third persons, and will not interfère at ail with 
bona fide sales for fair considération, and which are not obnoxious 
to the provisions of the bankruptcy act. 

In this case it is sufficient to say that the facts are such as to 
make it proper for the court to maintain the existing status until a 
trustée in; bankruptcy can be selected, and can take such steps as may 
be proper in the interest of the creditors of the alleged bankrupt. 

It isôi-dered, therefore, that J. W.' Dunford be restrained from 
removirig ariy of the fixtures frpni the premises described, from en- 
cumberjng the same, or from màkjng ,any , change whatever in the 
présent status, so far as the fixtures In said room are concernée!. 



GTJITERMAN et al. y. TJNITEQ STATES (two cases). 

STRAUSS et al. v. SAME. 

(Circuit Court, S. D. New York. March 12, 1902.) 

Nos. 3,046, 3,018, and 3,019. 

L Oustoms Buties— Classifioation-^-Mufflbhs Composkd of Cottor ahd 

SlLK. 

Mufflers composed of cotton and silk are not classiflable under Act 
1897, pat.' 314, as "wearlng apparel composed of cotton or other vege- 
table fibre: 1 or of which cotton or other vegetable flbre is the com- 
ponent material of chlef value/'^-since paragraphs 388 and 312 both 
relate expressly to "handkerchiefs or mufflers." 
8. Bame. 

Mufflers composed of cotton and silk are dutiable under Act 1897, 
par. 388, çovering "handkerchiefs or mufflers composed wholly or ta 
part of silk," and not under paragraph 312, çovering "handkerchiefs or 
mufflers composed of cotton," though the cotton is the component ma- 
terial of chief value of the mufflers in question. 



fltTITEEMAN V. UNITED STATES. 995 

Appeals by the Importera from Décisions of the Board of United 

States General Appraisers. 

Albert Comstock, for the importers. 
W. Usher Parsons, Asst. U. S. Atty. 

COXE, District Judge (orally). No question of fact is involved 
hère. It is agreed upon both sides that the articles imported are 
mufflers composed of cotton and silk, cotton being the component 
material of chief value. The proportion of the silk varies in the dif- 
férent samples from 5 per cent, in one instance to 47 per cent, in an- 
other. The précise percentage is immaterial, for the reason that, 
as stated, it must be conceded that the cotton in every one of the 
samples is the material of chief value. 

The collector assessed duty under paragraph 388 of the act of 
1897, which provides for the article by name, the paragraph reading 
"handkerchiefs or mufflers composed wholly or in part of silk." The 
importers hâve protested under paragraph 312, which also provides 
for the article by name, the paragraph reading "handkerchiefs or 
mufflers composed of cotton." There is also an alternative protest 
under paragraph 314, the importers insisting that if the mufflers are 
not composed of cotton they are "wearing apparel composed of cotton 
or other vegetable fibre, or of which cotton or other vegetable fibre 
is the component material of chief value." 

I do not think it is necessary to discuss paragraph 314 for the rea- 
son already stated, that the article is specifically designated under 
both of the paragraphs first alluded to. 

Counsel for the importers, as I understand it, contends that para- 
graph 388 should be construed as if it read "handkerchiefs or mufflers 
composed wholly or in chief part of silk" ; and that paragraph 312 
should be construed as if it read "handkerchiefs or mufflers composed 
of cotton, or of which cotton is the component material of chief value." 
We hâve in this case to compare thèse two paragraphs, one of them 
providing specifically for mufflers composed of cotton, and the other 
for mufflers composed wholly or in part of silk. I know of no au- 
thority that vvill justify the court in holding that such a spécifie de- 
scriptive clause as is contained in paragraph 388 can be ignored and 
the inquiry permitted whether cotton or silk is the component of 
chief value. That question is eliminated by the clear and definite 
language of this paragraph. In other words, a muffler composed in 
part of silk is clearly assessable under paragraph 388, and such a 
muffler cannot be assessed under paragraph 312 as an article com- 
posed of cotton. There can be no question as to the component 
material of chief value where the importations are assessed under a 
paragraph relating to a manufacture wholly or in part of silk. 

The décision of the board of gênerai appraisers is affirmed. 
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8TEINHABDT et al. y. UNITED STATES. 
(Circuit Court, S. D. New York. March 12, 1902.) 

No. 2,934. 

Customs Duties— Métal Beads. 

Métal beads should be assessed under Act 1897, par. 193, as articles 
composed wholly or in part of iron, steel, or other métal, and not un- 
der paragraph 408, as articles composed wholly or in part of beads. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Albert Comstock, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

COXE, District Judge (orally). The articles imported in this case 
are métal beads. The collèctor after first assessing them under para- 
graph 193 of the act of 1897, reliquidated the entry and assessed 
them under paragraph 408 of the same act, as "articles composed 
wholly or in part of beads." The importers protest insisting that 
they should hâve been assessed under the paragraph first chosen 
by the collèctor, namely, as "articles composed wholly or in part of 
iron, steel or other métal." 

It is entirely clear that thèse métal beads are not articles composed 
wholly or in part of beads, because they happen to be strung upon 
a cotton thread. Indeed, it is not strenuously argued for the collèctor 
that such is the correct construction of paragraph 408. The conten- 
tion of the importer is correct and the beads in question should be 
assessed under paragraph 193 of said act. 

The décision of the board of gênerai appraisers is reversed. 



McKESSON et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 12, 1902.) 

No. 3,020. 

CtrsTOMS DtjTiEs— Classification— Ckttde Sulphide of Antimony. 

Crude sulphide of antimony is classiflable under Act 1897, par. 476 
of the free list, covering "Antimony ore, crude sulphite of," and is not 
assessable under section 6, as a "non-enumerated article manufactured 
In whole or in part," the word "sulphite" being regarded as a misprint 
for "Sulphide." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

J. S. Tompkins, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The importation ïn question is 
conceded to be crude sulphide of antimony. The collèctor assessed 
it as a "non-enumerated article, manufactured in whole or in part," 
under section 6 of the act of 1897. The importers insist that it should 
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have been classified under paragraph 476 of the free list, which pro- 
vides for "Antimony ore, crude sulphite of." 

It is admitted on ail sides that the word "sulphite" in the tarif! is 
a misprint for the word "sulphide," as no chemist or expert on either 
side of the controversy knows of such a substance as sulphite of anti- 
mony. Sulphide of antimony is well known to ail the witnesses. It 
seems to be the product of a process by which the gangue or slag 
is separated from the ore by heat. The importation hère is such a 
product ; the rock and slag lias been removed and the ore is imported. 
It is also conceded that if the paragraph of the free list read crude 
sulphide of antimony it would aptly describe the importation in contro- 
versy. In view of the similar provisions in previous acts it is to me 
entirely clear that this was precisely what congress intended. There 
is no other substance known in the art as crude sulphide of antimony 
except the importation in question. It would be a strained construc- 
tion to interpret paragraph 476 precisely as if the words "crude sulphite 
of" were omitted, and as if the paragraph applied only to antimony ore. 
The court should give some significance to the concluding phrase 
"crude sulphite of" ; and it necessarily follows that if this be done it 
can apply only to the subject of this importation. There is no other 
substance to which the words quoted can apply. 

The décision of the board of gênerai appraisers is reversed. 



In re FULTON CLUB. 

(District Court, N. D. Georgla. February 8 1902.) 

Bankruptcy— Social Club. 

An incorporated club whose principal object is social Intercourse, any 
business conducted by it being merely incidental, is not "engagea prhv 
clpally in * * * trading," and Is not the subject of Involuntary 
bankruptcy. 

Pétition for Involuntary Bankruptcy. 

Mayson, Hill & McGill, for petitioning creditors. 
Kilpatrick & McClelland, Slaton & Phillips, and J. H. Gilbert, for 
objecting creditors. 

NEWMAN, District Judge. A pétition has been filed by certain 
creditors, asking that the Fulton Club of Atlanta be declared an in- 
voluntary bankrupt. Creditors having adverse interests have raised 
the question as to whether or not this club is the subject of involun- 
tary bankruptcy. The charter of the club, and the évidence offered 
as to the manner in which it is conducted, ail go to show that it is a 
social club, its principal object is social intercourse, and any business 
conducted by it is a mère incident. Being a corporation, it is con- 
ceded by counsel for the parties that, as it clearly does not corne 
within any of the other classifications (section 4b), it must be "engaged 
principally in * * * trading." This cannot be said of it. Such 
trading (if it can be called trading) as was carried on by this club was 
only among its members, was not for gain, and was a mère feature of 
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the club, and not its main purpose. It must be held not to be the sub- 
ject of involuntary bankruptcy, and the pétition against it will be dis- 
missed. 



In re INDEPENDENT THREAD 00. 

(District Court, D. New Jersey. March 24, 1902.) 

Involuntary Bankruftot— Corporations— Right to File Pétition. 

A corporation, not being entitled to go into voluntary bankruptcy 
under Bankr. Act, ? 4, and not being subject to involuntary bankruptcy, 
except on pétition of three of Its creditors, under section 59, cannot pro- 
cure one of its creditors to assign part of its clalm to third persons in 
order to create a sufficient number of creditors to join in an Involuntary 
pétition, its other creditors not being willing to file such pétition. 

In Bankruptcy. 

Dill & Baldwin, for petitioners. 

Robert M. Boyd, Jr., Ward Church, and Arthur H. Bissell, for 
James E. Mitchell. 

KIRKPATRICK, District Judge. It appears from the testimony 
produced before the court in this cause that the Independent Thread 
Company was indebted to the Hartford Thread Company in about 
$6,ooo ; that it was desirous of having its assets distributed in accord- 
ance with the provisions of the bankrupt act ; and that for that pur- 
pose its directors passed a resolution setting out that it was unable 
to pay its debts, and expressing its willingness that an adjudication 
should be made. Under section 4 of the bankrupt act, the Independ- 
ent Thread Company was not entitled to its benefits as a voluntary 
bankrupt. Neither could it, under section 59, be adjudged an invol- 
untary bankrupt except upon the pétition of three of its creditors. 
The Hartford Thread Company alone could not procure an adjudica- 
tion of bankruptcy. So, acting under the advice of counsel who was 
also counsel for the Hartford Thread Company, the Independent 
Thread Company executed and delivered to the Hartford Thread 
Company its two promissory notes, of $100 each, to be credited in 
part payment of its indebtedness to the Hartford Thread Company. 
Thereupon immediately, and, as was testified to by counsel, for the 
sole purpose of qualifying them as creditors of the Independent Thread 
Company, the Hartford Thread Company indorsed the said notes, 
and delivered them, one each, to Messrs. Brown and Hawkins, who 
thereupon joined in filing the pétition for this adjudication of bank- 
ruptcy. The alleged act of bankruptcy consists of a resolution of the 
board of directors of the Independent Thread Company admitting the 
inability of the company to pay its debts. 

It will be seen that the Independent Thread Company was desirous 
of being adjudicated bankrupt. This it could not accomplish by filing 
a pétition on its own behalf, and a sufficient number of creditors were 
not willing to file a pétition asking that they be adjudged bankrupt. 
Therefore, acting in co-operation with the Hartford Thread Company, 
the plan above set out was adopted for the purpose of creating them. 
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Obviously, this pétition was filed by the procurement of the Indé- 
pendant Thread Company. Ail the steps which enabled it to be filed 
were taken at the instigation of their counsel, and at their request, 
for the purpose of evading the requirements of the statute. For this 
and other reasons objection is filed by intervening creditors to an 
adjudication of bankruptcy, and I am of the opinion that the objection 
is well taken. If an adjudication were made under thèse circum- 
stances, it would, in efïect, amount to a nullification of that part of 
section 4 of the bankrupt act above referred to, and permit a cor- 
poration, by acting in collusion with a single creditor, to obtain the 
benefits of the law which the législature saw fit to deny them, 
Let an order be entered dismissing the pétition. 



KNOEDLBK et al. v. UNITED STATES. 

(Circuit Court, & D. New York. March 13, 1902.) 

No. 2,999. 

Customs Doties— Painting»— Ambbicàn Aktibts— Régulation of Treàburt 
Department. 

The régulation prescribed by the secretary of the treasury that an 
artist can live abroad only flve years, •with right to hâve his paintinga 
admitted free of duty, under Tariff Act 1897, par. 703, as the product of 
an American artist residing temporarily abroad, cannot be sustalned. 

Appeal by the Importers from a Décision of the Board of United 

States General Appraisers. 

Howard T. Walden, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). This controversy arises with re- 
gard to the paintings of an American artist, Mr. Ridgway Knight. 
The collector assessed them for duty under paragraph 454 of the àct 
of 1897. The importer protested insisting that they should hâve 
been admitted free under paragraph 703 of the same act as "the pro- 
duction ofàn American artist residing temporarily abroad." Accom- 
panying the invoice was an affidavit by Mr. Knight, stating that he 
is a citizen of the United States, that by profession he is an artist, 
that his permanent place of résidence is Philadelphia, and that his 
temporary résidence is Poissy, France. The vice deputy United States 
consul gênerai residing at Paris refused to receive the certificate pre- 
sented by Mr. Knight, for the reason that it was not in compliance 
with the régulations prescribed by the secretary of the treasury, in 
that it showed that the artist had resided in France for a penod 
longer than five years. It cannot be successfully contended that the 
secretary of the treasury was justified in making the arbitrary limita- 
tion of five years. This being so it is for the court to détermine 
upon the facts whether the résidence abroad is temporary or per- 
manent. The affidavit of Mr. Knight, while not as full as it might 
be as to his intention regarding his résidence abroad, is probably de- 
■Viet^t in this particular, for the reason that he followed the form pre- 
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scribed by the secretary of the treasury. There is, however, no proof 
to contradict his statement that his permanent résidence is in Phila- 
delphia and that he is only temporarily residing in France. 

Since this décision of the board the court is informed that the 
secretary of the treasury upon a reconsideration of the facts and the 
law has ruled that this same artist is entitled to free entry of his 
works under the paragraph in question. It is gratifying to note the 
further fact that the board subsequently to the décision in the case 
at bar, upon affidavits stating the facts with greater détail and ac- 
curacy, also reached the conclusion that Mr. Knight is an American 
artist residing temporarily abroad. G. A. 4,727, décision, fiîed July 
16, 1900. It appears, therefore, that the court, the board and the 
treasury department are in accord upon the question involved. 

The court is of the opinion that the paintings in question should 
hâve been admitted free of duty. The décision of the board of gên- 
erai appraisers is reversed. 



UNITED STATES v. JACKSON et al. 

(Circuit Court, S. D. New York. March 18, 1902.) 

Oustoms Dctibs— Classification— Bbeccia. 

The question being one of fact décision of board of gênerai appraisers 
that an importation was "breccia," and therefore enterable free of duty 
under Tariff Act 1897, par. 508, lnstead of being dutiable under para- 
graph 114, will not be disturbed, havlng ample évidence to sustain it 

Appeal by the United States from a Décision of the Board of Gen- 
eral Appraisers. 

Henry C. Platt, Asst. U. S. Atty. 
Howard T. Walden, for the importers. 

COXE, District Judge (orally). The merchandise in question was 
assessed for duty under paragraph 114 of the act of 1897 as "marble 
in block, rough or squared only." The importers insist that it should 
be permitted to enter free of duty under paragraph 508 of the same 
act as "breccia, in block or slabs." It is conceded on both sides that 
the question before the court is a question of fact. The board of 
gênerai appraisers heard ail the évidence and hâve reached the con- 
clusion that the merchandise is in fact "breccia." There is ample 
testimony in the record to sustain this finding, and the court sees no 
reason for disturbing it. 

The décision of the board of gênerai appraisers is affirmed. 
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REISS et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. March 13, 1902.) 

No. 2,861. 

CUBTOMS DUTIES— FiSH. 

Assessment of duties on tbe contents of cans, under Tarlff Act 1897, 
par. 258, as "fish known as anchovies," 1s proper, thougb tbe cans are 
labeled "Appetit-Sild," the appralser's return tbat the contents ls "fish 
known as anchovies" not being contradlcted by évidence, though wlt- 
nesses state that it has been known and sold as "Appetit-Sild," and that 
In Norwegian "sild" is synonymous with "herrlng." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

Albert Comstock, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The collector assessed duty upon 
the articles in controversy under the first clause of paragraph 258 of 
the act of 1897, which provides for "fish known or labeled as anchovies, 
sardines, sprats," etc. The importer insists that duty should hâve 
been assessed under the last clause of the same paragraph, which 
provides for "ail other fish in tin packages." The fish imported are 
packed in round tin boxes labeled "Appetit-Sild." There is nothing 
upon the boxes directly or indirectly indicating what their contents is 
other than the name just mentioned. The appraiser's return states that 
the contents of the boxes is "fish known as 'anchovies.' " There is 
no évidence in the case one way or the other to contradict this find- 
ing of the appraiser. The importer has called no witness to testify 
as to the contents of the boxes, although a number of witnesses state 
that it has been known and sold as '"Appetit-Sild," and that in the 
Norwegian language "sild" is synonymous with "herring." 

The court is of the opinion that the board correctly found upon 
this testimony that the packages contained anchovies, and that they 
were properly assessed for duty under the language "fish known as 
'anchovies.' " Being anchovies, the presumption is conclusive that 
they are known as such. 

The décision of the board of gênerai appraisers is affirmed. 



WOLFF et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. March 13, 1902.) 

No. 2,800. 

Cubtoms Duties — Mohairs. 

Mohair braids made of the hair of the Angora goat are not woolen 
goods, within Tariff Act 1894, par. 297, suspending tlll January 1, 1S95, 
réduction of duties on such goods. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 
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Albert Comstock, for the importers. 
Henry C. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations in question con- 
sist of mohair braids made of the hair of the Angora goat. The 
importers insist that they vvere properly dutiable under paragraph 
286 of the act of 1894. They were imported February 12, 1894, and 
withdrawn for consumption in October, 1894, the act of 1894 in the 
meantime having gone into effect. The collecter assessed them for 
duty under the act of 1890, and refused to give the importer the bene- 
fit of the réductions of the act of 1894, upon the ground that the 
importations were manufactures of wool, as to which the réduction 
was suspended until January 1, 1895, by paragraph 297 of said act of 
1894. Upon the évidence before the board their conclusion was cor- 
rect; but since that décision évidence has been taken in this court 
which proves beyond question that the importations were as above 
stated, and were not wool. The décision of the board must be re- 
v'ersed within the doctrine of U. S. v. Klumpp, 169 U. S. 209, 18 Sup. 
Ct. 311, 42 L. Ed. 720, and Oppenheimer v. U. S. (C. C.) 90 Fed. 796. 



In re KLAFHOLZ et al. 

(District Court, B. D, Pennsylvania. March 21, 1902.) 

No. 1,113. 

Bànkboptcy— Priobities — Waiybr op Lien. 

A manufacturer of clothing, though having had a lien for the full 
atnount of his debt on clothing sold by him to a bankrupt, was never- 
theless not entltled to prlority of payment out of the fund In the trus- 
tee's hand produced by a sale of ail the bankrupt's property, including 
the clothing manufactured by him and by third persons, and various 
other articles, made by a recelver under an order of court, where he had 
notice of the sale, but did not ask to hâve his clothing sold separately, 
and where there was no évidence concerning the price for which it sold. 

In Bankruptcy. 

Howard E. Heckler, for a creditor. 
Henry W. Wessel, for trustée. 

J. B. McPHERSON, District Judge. Conceding, for présent pur- 
poses, that the claimant had a lien for the full amount of his debt upon 
the clothing shipped October 2, 1901, 1 am nevertheless of opinion that 
he cannot be awarded priority of payment out of the fund in hand, for 
the following reasons : The fund was produced by the sale of ail the 
bankrupt's personal property, including the clothing manufactured by 
the claimant, clothing manufactured by other persons, and various 
other articles ; and there is no évidence concerning the price for which 
the suits in question were sold. The claimant had notice of the sale, 
which was made by the receiver under an order of court, and was after- 
wards duly confirmed without objection; and he should hâve asked 
the court to direct this clothing to be sold separately, in order that the 
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fund thus produced might be earmarked, and the validity of his claim 
upon it be considered. The court had no knowledge that he was as- 
serting a lien for the manufacture of thèse goods, and, as they had 
passed out of his possession into the custody of the receiver, it was his 
dtity to make seasonable claim to priority of payment. Otherwise he 
must be held to hâve taken the risk that the goods might be sold in 
such a manner that the proceeds might be indistinguishably mingled 
with the proceeds of the other property of the bankrupt ; In re Gerry 
(D. C.) 112 Fed. 957. 
The référée is instructed to disallow the claim to priority. 



THE FREY. 

(District Court. E. D. Pennsylvania. March 24, 1902.) 

No. 9. 

Ihjcht to Servant— Dkfectivb Applian ce— Joint Négligence— Division 0» 
Damages. 

While libelant was removing asbes from the stoke room of a steam- 
ship, the bucket, which was attached to a chain with two hooks, and, 
when filled, was hoisted through a ventilating shaft, fell, injuring hlm. 
The hooks were obviously inadéquate to hold the bucket, and on sev- ■ 
eral occasions it had slipped offi and fallen while being lowered. Libel- 
ant had been warned of the danger of standing under the ventilator 
while the hoisting was going on. While the bucket was being lowered, 
he stood under the ventilator, when the bucket slipped off the hooks and 
fell on his head. Held, that the steamship was négligent In supplying 
inadéquate hooks, and libelant was also négligent in standing under the 
ventilator at the time he was injured, and hence the damages must be 
divided.1 

In Admiralty. 

Joseph Hill Brinton, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. This is an action brought to 
recover damages for personal injuries done to the libelant in November, 
1900, while performing the duty of removing ashes from the stoke 
room of the steamship Frey. The facts are as follows : The ashes 
are removed from the stoke room through a ventilator that leads 
from the deck. The ventilator is constructed of sheet iron, and is 
about 2% feet in diameter. Through this the bucket in which the 
ashes are hoisted is lowered by a winch, to which is attached a chain 
fall. At the end of this fall is an iron ring, from which run two short 
chains, each ending in a hook which passes through an ear upon the 
side of the bucket. Upon the day in question, the bucket had been 
emptied, and was being lowered to the stoke room to be refilled. The 
ship was at sea and rolling heavily, and during the passage of the 
bucket down the ventilator, the motion of the vessel caused the bottom 
of the bucket to strike upon the slightly projecting rivets that fasten 

1 Négligence of both master and servant, see note to Wm. Johnson & Ca 
v. Johansen, 30 C. C. A. 67a 
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the plates of the ventilator together, thus detachîng it from the hooks 
and causing it to fall. The libelant avers that he was not standing 
under the ventilator, but several feet away, and that the bucket in its 
descent struck a bracket upon a bulkhead that was immediately below 
the ventilator, and rebounded frorn that point, thus striking him upon 
the head and doing the injuries complained of. I am unable to take 
this view of the évidence. As I read the testimony, it shows clearly 
that the bucket could not possibly hâve taken this course, and I am 
obliged, therefore, to corne to the conclusion that the libelant was 
standing under the ventilator, and was thereby negligently exposing 
himself to a known danger. The bucket had fallen upon several 
former occasions, and he had been warned, even if his sensés did not 
sufficiently tell him, that to stand under the ventilator, while the process 
of hoisting was going on, was to expose himself to serious risk. To 
my mind, his own négligence is plainly apparent, but I think that 
the négligence of the steamship is equally clear. It consists in the 
use of obviously inadéquate hooks to hold the bucket fast in its ascent 
and descent. Similar hooks were shown to the court upon the hearing, 
and I hâve no difficulty in declaring that a careful regard for the safety 
of the men at the bottom of this air shaft would hâve employed some 
other device. Several kinds of safe hooks were known and used at the 
time this injury happened, but thèse were straight hooks without the 
proper curvature to prevent the bucket from becoming detached, and 
a mère inspection makes it évident that, if the bucket met even a slight 
obstruction in its descent, it would probably be disengaged. In fact, 
it had thus been overturned a number of times before the day in ques- 
tion, and thèse falls were notice to the ship that something was wrong 
and called for a remedy. After the libelant was injured, proper hooks 
were obtained, and no further difficulty has been experienced. 

Both parties being at fault, the damages must be divided. A decree 
may be entered in favor of the libelant, and the cause will then be re- 
ferred to a commissioner to take such further testimony concerning the 
damages to be awarded as the parties may offer. 



ARNOLD et al. r. TJNITED STATES. 

(Circuit Court, S. D. New York. March 11, 1902.) 

No. 2,091. 

Oustoms Duttes — Merchandisb Composed of Stlk and Wooi.. 

Merchandlse composed of silk and wool, silk belng the component 
material of chief value, cannot be classifled under Tariff Act 1890, par. 414, 
as a "manufacture of silk or of whlch silk is the component material 
of chlef value"; being within the proviso of that paragraph declaring 
that "ail such manufactures of which wool * * * is a component 
material shall be classifled as manufactures of wool." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

William B. Coughtry, for the importers. 
Henry C. Platt, Asst. U. S. Atty. 
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COXE, District Judge (orally). It is conceded that the merchandise 
which is the subject of this controversy is composed of silk and wool, 
silk being the component materai of chief value. It was classified by 
the collecter under paragraph 395 of the tariff act of 1890, as "women's 
and children's dress goods, * * * composed wholly or in part of 
wool, worsted," etc. The protest insists that the collector should hâve 
classified the goods under paragraph 414 of the same act as a "manu- 
facture of silk, or of which silk is the component material of chief 
value." Paragraph 414 contains a proviso as follows : "Provided that 
ail such manufactures, of which wool, or the hair of the camel, goat, 
or other like animal, is a component material, shall be classified as 
manufactures of wool." Manufactures of wool under this proviso are 
covered by paragraph 392 of the same act. The protest in question 
does not refer to the latter paragraph. It being conceded upon this 
proof that the merchandise contains worsted as a component material, 
the court is clearly of the opinion that it is covered by the proviso and 
cannot be classified as a manufacture of silk under paragraph 414. 

It follows that the décision of the board of gênerai appraisers should 
be affirmed. 



TJNITED STATES v. LEHN et al. 

(Circuit Court, S. D. New York. March 13, 1902.) 

No. 2,741. 

CUSTOMB DUTIES — DULCTN — CHEMICAL COMPOUND. 

Dulcln, being a chemical compound, Is dutlable as such under Tariff 
Act 1897, par. 3, and not as saccharine, under paragraph 211, it being 
a distinct article, and of a différent chemical composition, though simllar 
t» saccharine in character and use. 

Appeal by the United States from a Décision of the Board of United 
States General Appraisers. 

Charles D. Baker, Asst. U. S. Atty. 
Albert Comstock, for the importers. 

COXE, District Judge (orally). The décision of the board of gên- 
erai appraisers is affirmed upon the opinion delivered by General Ap- 
praiser Wilkinson, which is as follows : 

"The merchandise is dulcin. It was assessed for duty as saccharine at 
$1.50 per pound and 10 per cent, ad valorem under paragraph 211 of the act 
of July, 1897, and is claimed to be dutiable as a chemical compound at 25 
per cent, under paragraph 3. Saccharine and dulcin are both derived from 
coal tar, and are similar in appearance. character, and use; but each is a 
distinct article, manufactured under a spécifie patent and of a différent chem- 
ical composition. Saccharine is anhydro-ortho-sulphamin-benzoic acid, while 
dulcin is para-phenetol-carbamid. Dulcin might be classified by similitude 
as saccharine but for its enumeration as a chemical compound. We flnd that 
It ls a chemical compound, and sustain the protest Référence la ruade to 
Arthur v. Lahey, 96 U. S. 112, 24 L. Ed. 766." 
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PAGE et aL T. UNITED STATHS. 

(Circuit Court, S. D. New York. March 14, 1902.) 

No. 3,105. 

Cubtoms Dutiks— Classification— Steel Tubes— Finding of General AP- 
PRAISERS. 

Finding of the board of gênerai appralsers that Imports were steel 
tubes, finished, dutiable under Tarlff Act 1897, par. 152, will not be dis- 
turbed; it not being wholly unsupported by proof, or cleariy agalnst the 
weight of évidence. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 

J. P. Tucker and W. B> Coughtry, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations in this case con- 
sist of steel tubes. The collector classified them under paragraph 152 
of the act of 1897 as "steel tubes, finished, not specially provided for 
in this act." The importers protested, insisting that they should hâve 
been classified under paragraph 135 of the same act as "steel billets"; 
and an alternative protest under the same paragraph, that they should 
hâve been classified as "steel in ail forms and shapes, not specially 
provided for in this act." 

A large amount of testimony was taken before the board of gênerai 
appraisers and they reached the conclusion that the articles in ques- 
tion are dravvn steel tubes, finished. This was a question of fact de- 
termined upon conflicting évidence before the board, and within the 
rules established in this circuit their finding should not be disturbed, 
it being the rule not to interfère with the findings of the board upon 
questions pf fact unless wholly unsupported by the proof or cleariy 
against the weight of évidence. Additional testimony has been taken 
in this court, but it does not affect the proposition that the question 
still dépends upon conflicting testimony. The court may add, how- 
ever, after considering the testimony, that it concurs with the conclu- 
sion of fact reached by the board. 

The décision of the board of gênerai appraisers is affirmed. 



MARSCHING et al. T. tTNITED STATES. 

(Circuit Court, S. D. New York. March 13, 1902.) 

No. 2,980. 
Cubtoms Duties^Lame. 

An importation consisting of metalllcs produced by cutting lame Into 
very minute scales, of definlte eize, is properly assessed as lame, under 
Tariff Act 1897, par. 179, flrst clause, and not as an article made of lame, 
under the last clause thereof, proyiding for laces, embrolderies, braids, 
galloons, trimmings, or other articles made of lame. 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers. 
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Albert Comstock, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

COXE, District Judge (orally). The importation în this case con- 
sists of "metallics produced by cutting lame into minute pièces of 
definite size." It was assessed for duty under the last clause of para- 
graph 179 of the act of 1897. The importer insists that it should hâve 
been assessed under the first clause of the paragraph. The first clause 
of paragraph 179 provides for "tinsel wire, lame or lahn, made wholly 
or in chief value of gold, silver or other métal, nve cents per pound." 
The last clause provides for "laces, embroideries, braids, galloons, 
trimmings, or other articles made wholly or in chief value of tinsel 
wire, lame or lahn, bullion, or métal threads." There is no satisfac- 
tory définition in the record of the words "lame" or "lahn." The 
Century Dictionary defines "lame" as follows : "A plate ; a blade ; 
a thin plate; see lamina." "Lamina" is defined in the same diction- 
ary as "a thin plate or scale ; a thin plate of wood, métal, etc. ; a leaf, 
layer," etc. In the form imported the lame consists of very minute 
scales, which might ahnost be considèred powder. The court is of 
the opinion that in this form the importation cannot be regarded as 
an article made wholly or in chief value of lame. It is not an article 
made of lame ; it is lame itself in a comminuted form. But even if 
this interprétation be incorrect, it is entirely clear within the well rec- 
ognized doctrine of noscitur a sociis that it cannot be classed among 
the articles made of lame which congress intended to cover by the 
last clause in question, for that clause relates to laces, embroideries, 
braids and other similar articles. 

It follows that the contention of the importer is correct and that 
the décision of the board of gênerai appraisers must be reversed. 



WOOLWORTH v. UNITED STATES. 

(Circuit Court, S. D. New York. March 14, 1902.) 

No. 2,831. 

Customs Duties — Commercial Désignation — Evidence of Usage. 

To warrant a flnding that Imports, otherwise not toys, are commer- 
cially known as such, and so should be elasslfied under Tariff Act 1897, 
par. 418, there must he proof of a usage, deflnite, unlform, and gênerai, 
and not partial, local, or Personal; and testimony of employés of an 
importing retail hou.se, whose knowledge is couflned to what has been 
known or done by such house, is not enough. 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers. 

Albert Comstock, for the importer. 
Henry C. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations in controversy 
are small lanterns made of métal and glass, métal being of chief value. 
The collector assessed them for duty under paragraph 193 of the act 
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of 1897, as "non-enumerated articles, composed wholly or in part of 
iron, steel, lead, etc." The importer insists that they should hâve been 
classified under paragraph 418 of the same act as "toys." The board 
of gênerai appraisers found as matter of fact that the articles were not 
toys. Évidence has been taken in this court of which it is sought 
to predicate a finding by the court that they hâve been commercially 
known as toys. Proof necessary to establish commercial usage has 
been characterized by the suprême court in the case of Maddock v. 
Magone, 152 U. S. 368, 14 Sup. Ct. 588, 38 L. Ed. 482, as follows : 

"Necessarily, commercial désignation is the resuit of established usage in 
commerce and trade; and such usage, to affect a gênerai enactment, must 
be definite, uniforru, and gênerai, and not partial, local or Personal." 

The évidence in this case is clearly within the exception last stated. 
It is "partial, local and personal." It is confined entirely to the évi- 
dence of two employés of the importing house of F. W. Woolworth, 
which is conceded to be a retail house, and the knowledge of the wit- 
nesses is confined exclusively to what has been known or done, by 
the particular house in question. In other words, there is no évi- 
dence tending to show how thèse articles hâve been regarded by im- 
porters and large dealers in the commerce of this country. 

The décision of the board of appraisers is affirmed. 



UNITED STATES V. BBAT. 

(District Court, W. D. Missouri, O. D. March 18, 1902.) 

Retail Liquoh Dealer— Selling without Paying Tax. 

One may be convicted of carrying on the business of a retail liquor 
dealer without payment of the required tax, in violation of Rev. St 
D. S. S 3242, as amended, though the article is put up in bottles and 
labeled as an appetizer, and ne did not know its nature when he bought 
lt, lt in fact containing a large per cent of alcohol, and nothing of s 
curative character, and the circumstanees of purchases from him being 
such as to show that his customers are buying lt merely as an Intoxicant. 

Wm. Warner, U. S. Atty., for the United States. 
Silver & Brown, for défendant. 

PHILIPS, District Judge (charging jury). The défendant stands 
indicted for carrying on the business of a retail liquor dealer without 
having paid to the government the required tax. The statute of the 
United States (Rev. St. § 3242, as amended) under which this pros- 
ecution is conducted defines a "retail liquor dealer" to be a person 
who sells foreign or domestic distilled spirits, wines, or malt liquors 
in less quantities than five gallons. The question to be answered by 
your verdict is whether or not the article in évidence, alleged to hâve 
been sold by the défendant under the name of "Diggs' Appetizer," 
cornes within the letter and spirit of the statute. The défense is that 
the article in question is a useful médicinal préparation, manufactured 
and sold solely for its curative, or supposed curative, qualities as a 
médicinal préparation. A manufacturer may put up préparations con- 
taining supposed curative éléments, containing herbs or roots, or other 
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substances, supposed to possess the virtue of curing or relieving dis- 
orders of the human body ; and he may use in the préparation there- 
of such a per cent, or quantity of alcohol or distilled spirits as may,. 
in his honest judgment, be necessary to extract the virtues of such 
herbs or ingrédients employed, and to hold the same in solution, al- 
though it may be more or less than is contained in some tinctures. 
And if such préparation be contained in bottles with appropriate labels, 
indicating their médicinal qualities, and they are sold by retail mer- 
chants in good faith, as a médicinal préparation in the bottle, to be 
used by the purchaser for such purpose as and where the purchaser 
sees fit to use it, although such préparation may contain (as shown 
by analysis) a large per cent, of alcohol, which, if drunk in large quanti- 
tés, produces an intoxicating effect, such facts alone would not be 
sumcient to warrant a conviction of the vender for the violation of said 
statute. But if as a matter of fact such préparation contains a large 
per cent., say as much as 30 per cent., as indicated by the évidence in 
this case, of alcohol, and the other ingrédients of such bottle consist 
of nothing more than sugar and water, combined with some other sub- 
stance like an herb, or the like, which other substance is inoffensive 
and possessing no curative quality or character, and that such prépara- 
tion, although sold by the bottle, was sold by the vender as a beverage, 
or with knowledge of the fact that those purchasing it are buying it 
merely as a beverage, and because of the spirituous liquor contained 
in it, to realize its intoxicating or exhilarating influence as a beverage, 
such facts would constitute a sale of distilled spirits, within the mean- 
ing of the statute. The law looks to substance, and not to shadows or 
forms. This revenue law cannot intentionally be evaded by the use 
of mère names or catchwords, or disguises. If the manufacturer or 
retail merchant who sells it knows that the préparation contains 30 
per cent of intoxicating spirituous liquors, and the other 70 per cent, 
is composed of merely sugar and water and some herb or ingrédient of 
an ineffective character, possessing no quality of a curative virtue, and 
is aware of the fact that it is being bought by the purchasers as a bever- 
age, who désire it because of its exhilarating and intoxicating char- 
acter, he is entitled to no more protection under the law than if he 
were selling weak cocktails or toddies. If such practices are to be in- 
dulged under the guise of a printed label, designating the bottle as 
containing a médicinal préparation of an asserted curative property, 
and sold under the mère pretext of being a médicinal préparation, 
knowing that it is being bought by the purchaser merely as a beverage, 
because of the large per cent, of distilled spirits it contains, and not 
sold and bought as medicine, the statute under which this indictment is 
founded would be easily evaded and practically nullified, — as much so 
as if the party were selling toddies or cocktails made up of whisky, 
water, sugar, with a slice of lemon or orange, or other palatable 
vegetable, mixed therewith. Whether or not the défendant had 
knowledge of the composition of the préparation in question, and knew 
that it was being sold and bought merely as a beverage, because of 
the quantity of alcohol it contained, and not for médicinal purposes, is 
a question of fact, to be ascertained and determined by the jury from 
ail the facts and circumstances in évidence. Although a retail mer- 
113 F.-64 
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chant iriîght buy such bottles from a manufacturer under the belief, 
begotten of représentations made to him by the manufacturer, or by 
the labels placed upon such bottles, that it was a mère patented or 
prescriptive medicine, yet if, as a matter of fact, such préparation con- 
tains a large per cent, of alcohol, not designed, and not necessary, to 
extract the virtues of any médical herbs or substances employed, and 
to hold the same in solution, and that the witnesses who hâve testified 
in the case were buying it, not for médicinal purposes, but solely be- 
cause of the distilled spirits or alcohol it contained, that because of this 
fact his sales of such bottles were greatly increased, this would be 
a violation of the spirit of the statute in question; and the fact that 
such bottles bore labels indîcating that the contents were médicinal 
in their character, and possessed curative virtues, would be no pro- 
tection to hîm as a retail lîquor dealer. Knowledge is a question of 
fact. And when the circumstances àttending the transaction of such 
sales are of such a character as should excite enquiry on the part 
of the vender as to the character of the article being sold arid the pur- 
pose for which it was being bought, such as to excite in a reasonably 
prudent person a conscious conviction that the article being sold is, 
because of the fact that it contains such large quantities of alcohol as 
to make it désirable to the purchaser as an intoxicant, and is being sold 
and bought on that account, the law authorizes the jury to infer from 
such facts and circumstances the existence of actual knowledge on the 
part of the vender. A man, when conscious of the existence of a fact, 
cannot shut his eyes and say that he does not see it. He is presumed 
to see and to know that which is obvious to the sensés, and the real 
character of- which would be known to him if he would look and think. 
Although the défendant in this case may^ not hâve known when he 
bought the bottles in question from the manufacturer that they were 
other than what the labels indicated, yet if in the use and sales thereof 
he became aware of the fact that the préparation was being bought by 
his customers, not as medicine, but as a beverage, because of their con- 
taining alcohol, and that he was enjoying large sales thereof because 
of the présence of a large quantity of alcohol therein, which constituted 
the principal and sttbstantial basis in its use as a beverage, this subse- 
quently acquired information and knowledge should hâve put him 
upon enquiry, and an investigation into the real quality and character 
of this préparation. The analysis made of one of the bottles manu- 
factured by Diggs în his factory at St. Louis, discloses the fact that 
the half-pint bottles sold by him contained over 30 percent, of pure 
alcohol (equal to 63.77 of proof whisky) and .67 per cent, of water, 
and about 2 per cent, or more of glucose, with some aromatic flavor, 
to give it color. Some four witnesses testified to having bought large 
numbers of bottles of this préparation from the défendant or his 
clerks ; that they drank the contents of the bottles, some of them on 
the premises or neaf there; that they did not buy them as medicine, 
but solely as a beverage to drink because of the intoxicating effect; 
that they contained a large quantity of alcohol; and that the drink 
was intoxicating in a large degree in the use. And, as évidence that 
the défendant knew that thèse bottles contained intoxicants, it ap- 
pears that complaint was made to him by a parent or parents of some 
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minors, and he was asked not to sell "the stuff" to them ; and défend- 
ant, on the witness stand, stated that he refused, and gave orders to 
his clerks not to sell it to minors, because he did not want them 
around him "creating a nuisance." In addition to this the label on the 
bottles, while commending it as a spécifie for many of the disorders 
of the human body, contained the suggestive warning not to be used 
"as a beverage"; thus indicating that the manufacturer knew that 
it was liable to be used as a beverage, and advising the vender 
thereof, which was a most cunning suggestion that it could be used 
by purchasers as a beverage. 
The jury returned a verdict of guilty. 



MILES et al. v. UNITED STATES. 

(Circuit Court, N. D. Georgia. February 10. 1902.) 

No. 1,603. 

Uottbd States— Building Contract— Construction— Extra Compensatioh. 
An original bid was ruade by plaintiffs for the construction of a Court 
house and post office building for the United States dut of stone, brick, 
and terra cotta for a certain sum, and afterwards an alternative bid for 
the construction of the same building out of marble for a greater 
amount In the spécifications for the building originally submitted, pro- 
vision was made for certain iron beams and girders to go over openings 
for doors and Windows in order to strengthen the building. The spécifi- 
cations for the alternative bid recited that the work must be performed 
in strict compliance with drawings to be furnished, "Including ail nec- 
essary changes on account of said proposed construction." Heltt, that 
the provision quoted was for the benefit of the government, and that, 
though the évidence tended to show that iron beams were not usually 
required In marble buildings, the government had the right to requlre 
their use, and was not liable for extra compensation. 

Suit for Extra Work and Material Furnished for the Savannah 
Court House and Post Office Building at Savannah, Ga. 

Frazer & Hynds and Dorsey, Brewster & Howell, for plaintiffs. 
Geo. L. Bell, Asst. U. S. Dist. Atty. 

NËWMAN, District Judge. This is a suit brought by the plaintiffs 
against the United States to recover the value of certain materials 
furnished and certain work done in the construction of the United 
States court house and post office building at Savannah, Ga., which 
they say was not provided for or embraced in the contract they made 
with the government. The bid made by the plaintiffs on August 22, 
1895, for the construction of the court house and post office as origi- 
nally planned, which was a stone, brick, and terra cotta building, was 
accepted, and a contract entered into on August 26, 1895, by which 
the government agreed to pay the plaintiffs $117,000 for the build- 
ing as then planned. An alternative bid was then made for the same 
building constructed of marble for $215,000. The construction of the 
building with the first story of stone and the other stories of brick 
and terra cotta was commenced. At the instance of the citizens of 
Savannah, the work was suspended, after it had been commenced, in 
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order that an appropriation might be obtained from congress suffi- 
cient to justify the construction of the building of marble. A satis- 
factory appropriation was obtained, and on October 18, 1895, a con- 
tract was entered into between the plaintiffs and the government for 
the construction of the building of marble for $209,000. In the spéci- 
fications for the building originally submitted, when it was to hâve 
been constructed of stone, brick, and terra cotta, provision was made 
for certain iron beams or girders to go over the openings for doors 
and Windows in the building, the purpose being to support and 
strengthen the walls, and avoid any weakness caused by such open- 
ings. The spécifications for the alternative bid for constructing the 
building of marble, so far as material hère, are as follows : 

"Détail drawlngs, showing in full the construction, will be furnished the 
successful bidder, and the work must be performed in strict accordance 
therewith, including ail necessary changes on account of said proposed sub- 
6titution." 

After the marble construction had been commenced, when informed 
that thèse iron beams would still be required, the contractors entered 
into corresponderice with the supervising architect's office, claiming 
that, inasmuch as the building was being constructed of marble, thèse 
beams and girders were not at ail necessary, and that, as it involved 
a considérable additional expense to them, they should not be re- 
quired td put them in. Considérable data was furnished by the con- 
tractors to the giqyernment officiais going to show, the strength of 
a marble' building, and that thèse beams or girders over openings were 
not usual in a marble building, and were not in any way necessary 
to support the building. The reply of the government officiais 
substantially was that the beams or girders did not give the building, 
even when constructed of marble, a factor of safety above that which 
the government required. On the trial hère évidence was introduced 
by both parties. Bpth Mr. Miles and Mr. Bradt, who hâve had large 
expérience , in the construction of buildings, testified as witnesses. 
They also had the évidence of several practical builders and several 
expert airchitects. Ail of their testîmony was to the effect that thèse 
iron beams or girders were unnecessary in a marble building, and 
that they would not expect, if they were contracting to build a marble 
building such as was finally constructed at Savannah, to be required 
to put thèse iron beams over the openings. The représentative of 
the supervising architect's office, whose duty it was to visit this build- 
ing and supervise its construction, testified that he considered thèse 
iron supports to be necessary and proper, and that, in his opinion, the 
building would not hâve been sufficiéntly strong without them. The 
acting supervising architect testified that, iri his opinion, the structural 
steel and iron required to be put in the building was necessary to the 
stability of the building. From the évidence submitted the facts nec- 
essary to a détermination of this case seem to be : (1) That the iron 
beams or girders over the openings in the walls of the building were 
clearly provided for in the spécifications of the contract for the con- 
struction of the building of stone, brick, and terra cotta. (2) There 
was nothing whatever in the alternative proposai for the construction 
of a marble building as it was originally made, or in the contract sub- 
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sequently made for the érection of the marble building, between thèse 
contractors and the government, which eliminated thèse iron beams. 
(3) The iron beams would not hâve been usually required over open- 
ings in constructing a marble building in this section of the country, 
or perhaps generally. (4) The évidence does not show satisfactorily 
that thèse beams would not be required in a first-class building as 
erected by the United States government. On the contrary, some of 
the évidence shows, and it may, perhaps, be fairly treated as a matter 
of common knowledge, that buildings erected by the United States for 
public purposes, such as court houses and post offices, are of an un- 
usually substantial character, and that an unusual factor of strength 
and safety is required in their construction. 

Conclusions of Law. 

The question for détermination hère is, hâve the plaintiffs the right, 
under thèse facts, to recover for the cost of placing thèse iron beams 
in the building at Savannah ? The plans for the stone, brick, and terra 
cotta building showed thèse iron beams, and there was no express 
agreement whatever, when the change to marble was made, that the 
beams would be left out. The plaintiffs claim that because they were 
not really necessary to the strength of the building, and would not 
usually be required in a building of that character, as testified to by 
builders and experts hère, therefore they had the right to assume, in 
making their bid, that the beams would be left out. They claim that 
the expression, "including ail necessary changes on account of said pro- 
posed substitution," in the clause from the spécifications in the alter- 
nate marble bid, which has been quoted, justified them in expecting 
that such things as were not necessary when the change to marble 
was made would be left out of the building, and that they had the 
right to anticipate and to rely upon this in making their bid for the 
marble construction. It is clear that this stipulation as to "necessary 
changes" is for the benefit of the government ; that is, the government 
required the contractors proposing to do this work to say that, if the 
change from stone, brick, and terra cotta to marble should be made, 
they would do the work in accordance with the détails to be furnished, 
including ail necessary changes which the représentatives of the gov- 
ernment might deem necessary. If the contract had stated, or if they 
had used language which would mean, that, if there should be a change 
from stone, brick, and terra cotta to marble, then the contractor would 
be entitled to hâve such changes as would make the construction of the 
building such as was usual and customary in a marble building, there 
might be some ground for the contention hère made, but I am wholly 
unable to find anything like that in the language hère used, or the con- 
nection in which it is used. The only possible ground for claiming 
extra compensation in this case is that the représentatives of the gov- 
ernment required an unusual, and possibly an extraordinary, factor of 
strength in the building; and this is not sufficient, in my opinion, to 
justify a recovery in view of the fact that thèse iron beams or girders 
appeared in the spécifications for the stone, brick, and terra cotta 
building, and there was no stipulation whatever that they would be left 
out if and when the change to marble should be made. The govern- 
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ment should be held, of course, to fair compliance with contracts it 
enters into.for government work, but only to this. And the conten- 
tion that the représentatives of the government engaged in supervising 
the construction of this building did not hâve the right to require thèse 
iron beams to be retained when the change in the character of con- 
struction was made would not be warranted by anything in the con- 
tract, or, in my opinion, by any just view of the law applicable to the 
case. 

There are three gênerai propositions of law set out in the interesting 
brief filed by counsel for the plaintifïs in this case. The first is that 
contracts rnade with the United States are controlled by the same gên- 
erai law that controls contracts between individuals; second, that, if 
there be doubt as to the meaning of a contract, the doubtful expression 
should be construed more stfongly against the party who uses it in 
drawing up the contract ; and, third, that, where doubtful or ambiguous 
language is contained in a contract, évidence of the usage or custom as 
to the matter embraced in the contract at the place where it is to be 
executed is admissible as forming a part of and entering into the con- 
tract. It is not necessary to gainsay any of thèse propositions. On 
the contrary, they may ail be admitted without in any way interfering 
with the viewheretofore expressed as to the merits of this controversy. 
Seeing thèse beams in the spécifications for this building, for the con- 
tractors to assume that they would be taken out by the supervising 
architect's office when the change to marble was made because the con- 
tractors had not seen them before in marble construction, seems to me 
to hâve been unwarranted. On the contrary, it would appear that they 
were put upon fair inquiry, at least, before bidding, knowing thèse 
beams were a part of the construction, as to whether they would be 
retained when the change was made. 

In my opinion, therefore, the plaintifïs are not entitled to recover in 
any view of the case, and judgment must be entered against the plain- 
tifïs and in favpr of the United States. 



ARROTT T. STANDARD MFG. CO. 

(Circuit Court, W. D. Pennsylvanla. Aprll 2, 1902.) 

No. 16. 

Patkiîts— iNFRiNaBMENT— Bill of Complaint— Sufficienct. 

In a sultin^equity for the infrlngement of a patent a blll of complatot 
setting fôrtnthé maiing of th;e invention by complafnant, his fulflllment 
• of the Statiitëry tërms eiitltling him to letters patent, his due application 
therefor, ; and the grant theredf to him, and alleging that complainant 
has been, and, but for defendant's infrlngement, and others of like char- 
acter, would still be, In the undlsturbed enjoyment of the exclusive 
privilèges sêcured to him, etc., is sufflcient, and need not aver, In set 
words, complainant's ownershlp of the patent at the date of the filing 
of the bill.i 

» Pleadlng in Infrlngement sults, see note to Caldwell t. Powell, 19 O. O. 
A. 595. 
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In Equity. Sur demurrer to bill. See 113 Fed. 389. 

Christy & Christy, for complainant. 
Lyon & McKee, for défendant. 

ACHESON, Circuit Judge. The causes of demurrer insisted on 
are: 

"Second. That said complainant, in his bill of complaint, does not aver 
that he now is, or at the tiine of the filing of said bill was, the owner of said 
letters patent and invention. Tnird. That said complainant, in his bill of 
complaint, does not aver that he now is, or was at any time, the owner of 
said letters patent and invention, or of any rlghts or privilèges thereunder." 

In support of thèse propositions counsel cites Krick v. Jansen (C. 
C.) 52 Fed. 823, and Lettelier v. Mann (C. C.) 79 Fed. 81. But it 
is enough to say that in the former of thèse cases the plaintiff, it seems, 
was not the patentée, as hère, and what his précise statement as to 
the ownership was does not appear; and in the latter case, manifestly, 
the court was infîuenced, if not controlled, by décisions of the local 
courts as to the equity practice in the state of California in framing 
bills. Now, it is true that this complainant's ownership of the patent 
in suit at the date of the filing of his bill is not averred in the bill in 
the set phrases of the demurrer, but in substance and légal effect such 
ownership is averred. The bill particularly sets forth the making of 
the invention by the complainant ; his fulfillment of the statutory 
terms, conditions, and requirements entitling him to letters patent 
therefor; his due application for the same, and the grant thereof to 
him ; and, going beyond this, the bill avers that the complainant has 
been, and but for the defendant's infringement complained of and 
others of like character would still be, in the undisturbed possession, 
use, and enjoyment of the exclusive privilèges secured to him by the 
patent ; and he makes profert of the letters patent. Proof of the mat- 
ters alleged would make out a prima facie case for relief. More, there- 
fore, the complainant was not bound to aver. If since the issue of the 
patent he has lost title, by assignment or otherwise, that is a matter 
to be shown in défense. That the averments of the bill are sufficient 
to put the défendant upon its answer, I cannot doubt. 

The demurrer is overruled, with leave to the défendant to answer the 
bill wîthin one week. 
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MEMOEANDTJM DECISIONS. 



BALTIMOEE & O. R. CO. v. JOY. (Circuit Court of Appeals, Slxth Cir- 
cuit January 13, 1902.) No. 311. In En-or to the Circuit Court of the 
United States for the Northern District of Ohio. Before LUBTON and DAY, 
Circuit Judges, and WANTY, District Judge. 

PBR CUKIAM. Action for Personal injuries sustained through alleged 
négligence of the railroad company by John A. Hervey whlle a passenger. 
The injury occurred In Indiana. The action was brought in Ohio. Pending 
the action the plaintiff died. On application of the administrator of said 
Hervey, ne was permitted to revive and prosecute same as administrator. 
This revivor was excepted to and assigned as error. Upon an interrogatory 
certifled to the suprême court, that court has answered that there was 
no error in the revivor. 173 U. S. 226, 19 Sup. Ct. 387, 43 L. Ed. 677. The 
case having been submltted alone upon this question, it is now ordered that 
the judgment be afflrmed. 



BENZIGER et al. v. UNITED STATES. (Circuit Court of Appeals, Sec- 
ond Circuit. February 7, 1902.) No. 12. Appeal from the Circuit Court of 
the United States for the Southern District of New York. W. Wickham 
Smith, for appellants. Chas. D. Baker, for appellee. Before WALLAOE, 
LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Afflrmed on opinion of court below. 107 Fed. 257. 



BLUE v. FILER. (Circuit Court of Appeals, Slxth Circuit January 13, 
1902.) No. 968. In Error to the Circuit Court of the United States for the 
Western Division of the Northern District of Ohio. Benjamin F. James, for 
plaintiff in error. J. O. Troup, for défendant in error. Before LURTON and 
DAY, Circuit Judges, and CLARK, District Judge. 

PER CURIAM. Action for Personal Injuries sustained while in the serv- 
ice of the défendant. Upon the conclusion of the whole évidence the trial 
judge directed a verdict for the défendant. We find no error In this in- 
struction. The reasons given for so directing a verdict as set out in the 
record, amply vindicate the action of the court below, and do not need to 
bë supplemented by us. The other errors assigned upon questions aris- 
lng upon the admission and rejection of évidence hâve been examined. The 
court finds none of thein well taken. Afflrmed. 



BOISE CITY ▼. WILSON et al. (Circuit Court of Appeals, Ninth Circuit 
March 10, 1902.) No. 699. Appeal from the Circuit Court of the United 
States for the Central Division of the District of Idaho. C. C. Oavanah, for 
appellant Alfred A. Fraser, for appellee. Before GILBERT and ROSS, 
Circuit Judges, and HAWLEY, District Judge. 

ROSS, Circuit Judge. This cause was submltted to the court below upon 
the pleadings and an agreed statement of facts, from which lt appeared 
that the assessments for the municipal lmprovement in question were levied 
In accordance with what is known as the "front-foot rule"; and the court 
being of the opinion that under the décision of the suprême court In the case 
of Village of Norwood y. Baker, 172 U. S. 269, 19 Sup. Ct 187, 43 L. Ed. 443, 
assessments so levied were necessarily lnvaiid, gave the complainants judg- 
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ment On the authorlty of French v. Favlng Oo., 181 V. S. 3Z4, 21 Sup. Ct 
625, 45 L. Ed. 879, Wight v. Davidson, 181 U. S. 371, 21 Sup. Ct 616, 45 !.. 
Ed. 900, and similar décisions decided at the same time and reported in the 
saine volume, explaining, if not qualifying, the case of Village of Norwood 
v. Baker, the judgruent 1s reversed, and cause remanded, with directions 
to the court below to enter judgment for the défendant 



BRUCE v. UNITED STATES. (Circuit Court of Appeals, Etghth Circuit 
December 30, 1901.) No. 1,538. In Error to the District Court of the United 
States for the District of Wyoming. Willard Teller (Mr. Clayton C. Dor- 
sey, on the brief), for plaintiff in error. Timothy P. Burke, for défendant In 
error. Before SANBORN and THAYER, Circuit Judges, and ADAMS, Dis- 
trict Judge. 

ADAMS, District Judge. Bruce, plaintiff in error, was an employé of John 
O. Teller, engaged in the work of cutting timber for him under the circum- 
etances disclosed in the case of Teller v. U. S. (decided at this tenu of court) 
113 Fed. 273. This case was argued with that, and submitted on the same 
brlefs. No f acts or prlnclples are invoked in behalf of Bruce other or dif- 
férent from those urged In favor of Teller. Accordlngly, the Judgment of 
the trial court sentencing hlm to pay a fine of $500 is, on the authorlty of 
Teller v. U. S., supra, afflrmed. 



BRYAN et al. v. HUNTINGTON. (Circuit Court of Appeals, Fourth Cir- 
cuit Pebruary 10, 1902.) No. 283. Appeal from the Circuit Court of the 
United States for the District of West Virginia, at Parkersburg. Z. T. Vin- 
son and W. K. Cowden, for appellants. Maxwell Evarts and F. B. Enslow, 
for appellee. Before SIMONTON, Circuit Judge, and MORRIS and BOYD, 
District Judges. 

PER CURIAM. Consldering the assignments of error in this case and the 
arguments of counsel thereon, it ls ordered the appeal be dismlssed, and the 
decree of the circuit court affirmed. The reasons for thlg action will be flled 
hereafter. 



THE a D. BRYANT. (Circuit Court of Appeals, Ninth Circuit Pebruary 
21, 1902.) No. 769. Appeal from the District Court of the United States 
for the District of Hawaii. Andrews, Peters & Andrade, for appellant Na- 
than H. Frank and Klnney, Ballou & McClanahan, for appellees. Upon ap- 
plication of counsel for appellant and upon motion of N. H. Frank, appeal 
ordered dismissed. 



CENTRAL TRUST CO. et al. y. RIOHMOND & D. R. CO. Appeal of 
GOODSON. (Circuit Court of Appeals, Fourth Circuit. November », 1901.) 
No. 406. Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina, at Asheville. Charles A. Moore, for appel- 
lant. Charles Price, for appellee. Order of the circuit court set aside, and 
remanded, with directions to the lower court to reinstate pétition, with costs 
to petitioner. 



THE E. LUCKENBACH (three cases). (Circuit Court of Appeals, Second 
Circuit. February 24, 1902.) Nos. 106-108. Appeals from the District Court 
of the United States for the Southern District of New York. Thèse causes 
corne hère upon appeals from decrees of the district court, Southern district 
of New York, dismissing the libels (109 Fed. 487), whlch were brought to 
recover for damages sustained by scows while in tow of the steam tug 
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E. Luckenbach fn^Hampton Roads, about 10 a. m., October 81, 1900. Samuel 
Part, f or appellants. Le Roy S. Gove, for appellees. Before WALLACE, 
LACOMBE, and SHIPMAN, Circuit Judges. 

PER CTJRIAM. The facts are quite fully etated in the opinion of the 
district judge. In one respect his statement of them is fairly open to crit- 
icism. The testimony hardly warrants the finding that there was a sud- 
den increase of wind; but we concur with him in the conclusion that the 
allégations of fault on the part of the tug are supported mainly by the wls- 
dom that cornes after the event. It would bave been good judgment to 
stay in port. It would hâve been good judgment to turn back at Sewall's 
Point, when return was feasible and safe; but we are not prepared to say 
that in deciding to push on the: master of the tug displayed such bad Judg- 
ment as would amount to recklessness or négligence. The tows were 
staunch, well-bullt scows, two-third& to three-fourths loaded; there was a 
government inspecter along, who apparently was authorized, in the event 
of urgent necessity, to allow dumping short of the designated ground. The 
catastrophe \vas.precipitated by the breaking of a bridle rope furnished by the 
tow, which seéms to hâve been in very poor condition. Although the storm 
had not finaily broken, the wind had gone down very much before they 
started from the haven they ha,d put into overnight, and accordlng to the 
weather records it continued tb fall much lower during the two hours en- 
suing their depar^ure. The master made a mistake in pushlng on beyond 
Sewall's Point, but' we concur with the district judge in the conclusion that 
it was not an error of judgment so gross as to justlfy a flnding of négli- 
gence. The decree ls afflrmed, with costs. 



FORCE v. SAWYER-BASS MFG. CO. et al. (Circuit Court of Appeals, 
Second Circuit. March 10, 1802.) No. 131. Appeal from the Circuit Court 
of the United States for the Eastern District of New York. H. A. West, 
for appellant. Henry Schreiber, for appellees. Before WALLACE and LA- 
COMBE, Circuit Judges. 

PER CURIAM. Affirmed, on opinion of the circuit court 111 Fed. 002. 



THE PRIESLAND. (Circuit Court of Appeals, Second Circuit February 
25, 1902.) No. 91. Appeal from the District Court of the United States for 
the Southern District of New York. For opinion below, see 104 Fed. 99. H. 
G. Ward, for appellant Wilhelmus Mynderse, foi- appelles. Before WAL- 
LACE, LACOMBE, and TOWNSËND, Circuit Judges. 

PER CURIAM. We concur In the conclusion reached by the court be- 
low that the clalmant failed to exercise the due diligence required by the 
condition of the bill of lading. Although the pecullar susceptibilité of cast 
iron chests thus used in connection with closets was so well known that 
brass valve Chests are now generally substituted therefor in steamers of 
thls class, the clalmant had elected to retain and continue the use of thèse 
cast iron chests in the Frlesland during a period of nine years. The usual 
examlnation was made previous to thls voyage, but it was not sufflclent 
to détermine whether the defect which caused the damage exlsted. Claim- 
ant's chief excuse for such inadéquate inspection, that the valve chest 
was so situated that examination of the interior was diffîcult, only serves 
to emphasize the fault The cause of the difflculty was the adjustment of 
two pipes in one space between two frames, whereby the opening in 
the top of the valve chest was so crowded as to prevent exterior Visual ex- 
amination. There were, however, other practlcable methods of examination, 
as pointed out by the district judge In his opinion, none of which were fol- 
lowed. The decree is affirmed. 
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GOLDSTEIN v. LUND et al. (Circuit Court of Appeals, Nlnth Circuit 
February 25, 1902.) No. 747. Appeal from the District Court of the United 
States for the Second Division of the District of Alaska. Morton B. Stevens, 
for appellant. Lorenzo S. B. Sawyer, for appellees. Upon motion of L. S. 
B. Sawyer, appeal ordered dismissed, pursuant to the provisions of raie 
23, for fallure to print record. 



THE JAMES D. LEARY v. THE EVELYN. (Circuit Court of Appeals, Sec- 
ond Circuit February 7, 1902.) Nos. 104, 105. Appeals froin the District 
Court of the United States for the Southern District of New York. J. Par- 
ker Klrlin, for the J. D. Leary. Chas. C. Burlingham, for Bull and others. 
Albert Wray, for dredging company. Before WALLACE, LACOMBE, and 
SHIPMAN, Circuit Judges. 

PER CURIAM. Affirmed, without lnterest or costs, on opinion below. 110 
Fed. 685. 



JOHNSON et al. ▼. BARBER. (Circuit Court of Appeals, Flfth Circuit 
January 28, 1902.) No. 1,065. Appeal from the Circuit Court of the United 
States for the Eastern District of Texas. Edgar Watkins and W. A. Wim- 
bish (F. O. Jones, on the brief), for appellants. T. J. McMurray, for ap- 
peUee. Before McCORMICK and SHELBY, Circuit Judges. 

PER CURIAM. We are of opinion that the decree of the circuit court la 
right and that there is no error in the record. It la tberefore affirmed. 



In re LEACH. (Circuit Court of Appeals, Seventh Circuit December 21, 
1901.) No. 855. Pétition for Revision of Proceedings In Bankruptcy in the 
District Court of the United States for the District of Indiana. William 
J. Vesey, for petitioner. Marshall, McNagny & Clugston, for respondent 
Dismissed on stipulation of counseL 



McALLISTER et al. t. SOUTHERN PAO. CO. (Circuit Court of Appeals, 
Second Circuit. March 10, 1902.) No. 133. Appeal from the District Court 
of the United States for the Eastern District of New York. Maxwell Evarts, 
for appellant. Nelson Zabriskie, for appellee Before WALLACE, LA- 
COMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Affirmed, on opinion below. See 111 Fed. 938. 



THE McDONALD. THE JOHN LANG. (Circuit Court of Appeals, Second 
Circuit January 7, 1902.) No. 20. Appeal from the District Court of the 
United States for the Southern District of New York. Le Roy S. Gove, for 
llbelant Amos Van Etten, for clalmant Before WALLACE and LA- 
COMBE, Circuit Judges, and TOWNSEND, District Judge. 

PER CURIAM. Decree of district court affirmed, with lnterest and costs. 
See (C. C. A.) 112 Fed. 681. 



In re MAINS. (Circuit Court of Appeals, Nlnth Circuit March 7, 1902.) 
No. 804. Pétition for Writ of Habeas Corpus. Pétition denled. 
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In re MAINS. (Circuit Court of Appeals, Ninth Circuit March 12, 1902.> 
No. 805. Pétition for Wrlt of Habeas Corpus. Pétition denied. 



MARINE INS. 00. t. GRAHAM & M0RTON TRANSP. CO. (Circuit Court 
of Appeals, Seventh Circuit. January 24, 1902.) No. 690. Appeal from the 
District Court of the United States for the Northern District of Illinois. 
Charles C. Kremer, for appellant Robert Rae and Louis C. Ehle, for appel- 
leë. Same decree entered in this cause as In Chicago Ins. Co. v. Graham & 
Morton Transp. Co„ 48 C. C. A. 397, 109 Fed. 352, per stipulation of counsel. 



METOALF t. AMERICAN SCHOOL FURNITURE CO. et al. (Circuit 
Court of Appeals, Second Circuit February 4, 1902.) No. 90. Appeal from 
the Circuit Court of the United States for the Western District of New York. 
Frederick Seymour, for appellant. Before WALLACE, LACOMBE, and 
SHIPMAN, Circuit Judges. 

PER CURIAM. Decree affirmed in open court, with instructions to allow 
plaintiff 30 days to amena, on payment of costs. For opinion below, see 
108 Fed. 909. 



REPUBLIO OF COLOMBIA v. OAUCA CO. et al. CAUCA OO. t. RE- 
PUBLIC OF COLOMBIA. (Circuit Court of Appeals, Fourth Circuit Feb- 
ruary 4, 1902.) Nos. 407, 423. Cross Appeals from the Circuit Court of the 
United States for the District of West Virginia, at Olarksburg. William G. 
Johnson, for Repnbllc of Colombla. Hugh L. Bond, Jr., and John W. Beau- 
mont (Cowen, Cross & Bond and Edward H. Murphy, on briefs), for Cauca 
Oo. et al. Before SIMONTON, Circuit Judge, and JACKSON and PUR- 
NELL, District Judges. 

PER CURIAM. We hâve carefully considered the opinion of the circuit 
court the subject-matter of appeal in thèse two cases. We can add nothing 
to the clear statement of the facts of the case made by the learned judge 
who delivered the opinion of the court (106 Fed. 337), and we can add noth- 
ing to the reasons which led him to bis conclusion, in which conclusion we 
entirely concur. The decree of the circuit court is affirmed. 



TERLINDEN v. AMES. (Circuit Court of Appeals, Seventh Circuit 
March 1, 1902.) No. 849. Appeal from the District Court of the United 
States for the Northern District of Illinois. A. C. Umbreit and Albert C. 
May, for appellant and William Vocke, for appellee. Dismlssed for want 
of jurisdictlon. 



TRAIN et al. ▼. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit January 4, 1902.) No. 27. Appeal from the Circuit Court of the Unit- 
ed States for the Southern District of New York. Albert Comstock, for ap- 
pellant. D. Frank Lloyd, for the United States. Before WALLAOE and 
LACOMBE, Circuit Judges. 

PER CURIAM. Décision of circuit court affirmed, on opinion below. 
107 Fed. 261. 
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UNITED STATES Y. KLIPSTEIN et al. (Circuit Court of Appeals, Sec- 
ond Circuit. January 7, 1902.) No. 64. Appeal from the Circuit Court of 
the United States for the Southern District of New York. D. Frank Lloyd, 
for àppellant. Albert Oomstock, for appellee. Before WALLACE and LA- 
COMBE, Circuit Judges. 

PER CURIAM. The new testimony does not présent a différent case from 
that which was before us in U. S. v. Roessler & Hasslacher Chemical Co., 
39 0. C. A. 651, 09 Fed. 552. Décision of circuit court affirmed. 



UNITED STATES v. McCOY et al. (Circuit Court of Appeals, Ninth Cir- 
cuit. March 3, 1902.) No. 708. In Error to the Circuit Court of the United 
States for the Southern Division of the District of Washington. Wilson R. 
Gay, U. S. Atty., and Edward E. Cushman, Asst. U. S. Atty. W. T. Dovell, for 
défendants In error. Before GILBERT, ROSS, and MORROW, Circuit 
Judges. 

MORROW, Circuit Judge. This case bas been before this court before, 
and was returned to the lower court, with directions to take further pro- 
ceedings therein. U. S. v. McCoy, 44 C. O. A. 125, 104 Fed. 669. There is 
nothing in the présent record showing any error in the subséquent proceed- 
lngs taken in pursuance of such directions. The judgment of the circuit 
court is therefore affirmed. 



UNITED STATES y. McGIBBON et al. (Circuit Court of Appeals, Second 
Circuit February 7, 1902.) No. 22. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Chas. D. Baker, for 
the United States. Before WALLACE, LACOMBE, and SHIPMAN, Circuit 
Judges. 

PER CURIAM. Affirmed, on opinion of court below. 107 Fed. 265. 



UNITED STATES y. WADDELL et al. (Circuit Court of Appeals, Sec- 
ond Circuit. December 3, 1901.) No. 73. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Before WAL- 
LACE and LACOMBE, Circuit Judges. 

PER CURIAM. Affirmed on consent in open court 



THE VICTORIA. (Circuit Court of Appeals, Second Circuit January T, 
1902.) No. 2. Appeal from the District Court of the United States for the 
Southern District of New York. For opinion in district court, see 88 Fed. 
824. Amos Van Etten, for àppellant Le Roy S. Gove, for appellee. Before 
WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Decree of district court affirmed, with costs. 



WITHEROW y. CARNEGIE STEEL CO. (Circuit Court of Appeals, Sec- 
ond Circuit February 5, 1902.) No. 117. Appeal from the Circuit Court 
of the United States for the Southern District of New York. H. M. Hitch- 
ings, for àppellant. John R. Bennett, for appellee. Before WALLACE, LA- 
COMBE, and SHIPMAN, Circuit Judges. Dismissed in open court for lack 
of jurisdiction. 
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BURGER et al. T. TRIPLER et al. (Circuit Court, S. D. New York. De- 
cember 21, 1901.) Motion to strike demurrer from the files, for decree pro 
confesso, and to allow demurrer to stand as a pleading. James C Chapen, 
for the motion. H. A. West, opposed. 

LAOOMBE, Circuit Judge. The défendant was in default, and his demur- 
rer improperly flled. He présents an excuse for his default, and prays 
that lt may t>e opened. Thls application Is granted, and he 1s glven to and 
including December 87th to demur, plead, or answer; Issue, however, to 
stand as of June rule day, and défendant to file stipulation to complète his 
proofs under any plea or answer whlch he may file within 90 days after 
complainanta close thelr prima facle proofs. 



GOAT & SHEEPSKIN IMPORT CO. v. UNITED STATES (two cases). 
{Circuit Coiifit,, S. D. New York. Mareh 14, 1902.) Nos. 1,715, 1,871. Appeals 
by the Importers from Décisions of the. Board of United States General Ap- 
praisers. Albert Comstock, for appellants. Henry O. Platt, Asst U. S. 
Atty. 

COXB, District Judge (orally). The décision of the board of gênerai ap- 
praisers is afBrmed on two grounds: First, that the protest is insuffleient; 
and, second, that the facts bring the cases within the décision in U. S. t. 
China & Japan Trading Co., 18 a O. A. 335, 71 Fed. 864. 



INTERNATIONAL TOOTH CROWN CO. r. KTLE. (Circuit Court, S. D. 
New York. January 20, 1902.) Philip B. Adams, for petitioners. Chartes 
K. Offield, Offield, Towle & Linthlcum, Dlckerson & Brown, and Walter D. 
Edmonds, for Complalnant 

TOWNSEND, District Judge. This cause having been heard upon the péti- 
tion of Allati G. Bennett and others to vacate and annul the decree heie- 
tofore entered herein, and upon anîdavlts and arguments of counsel In be- 
half of the said peltloners and the said complalnant International Tooth 
Crown Company, and it appearing to the court that the proceedings therein 
were procured by collusion betwéen the complainant, International Tooth 
Crown Company, and the défendant, James Orr Kyle, and that there was no 
real controversy between them, it is hereby ordered, adjudged, and decreed 
that the said decree, to wit, the decree entered on or about the lst day of 
January, 1900, be, and the same ls hereby, vacated and annulled, and that 
this cause be dlsmissed. ït ls further ordered that said international Tooth 
Crown Company pay the disbursements incurred in the said application for 
vacation of said decree. Nothing herein contained shall be construed as 
lmplicating any of the solicitera or counsel for complalnant; for they are 
exonerated from ail knowledge of or participation In said collusion. 



McINTYRE v. WESTERN UNION TEL. CO. (Circuit Court, S. D. New 
York. September 24, 1901.) Motion for Prellminary Injunction. Drury W. 
Oooper, for the motion. H. A. West, opposed. 

LACOMBE, Circuit Judga This motion is now denied upon the following 
terms, viz.: That défendant on November 1, 1901, and monthly thereafter, 
file in this court Sworn statements showing how many of the devices com- 
plalned of hâve been used by lt, where in such use the devlce was twlsted as 
shown in the patent In the event of failure to file such affldavlts, or af- 
fldavits showing that none were twlsted, complainant may renew this ap- 
plication. 
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NORTON t. HARTFORD et al. HARTFORD v. NORTON et al. (Circuit 

Court, S. D. New York. January 2, 1902.) In Equlty. On motion for pre- 
liininary injunction. John J. Crawford and T. S. Ormeston, for tlie motion. 
John W. Griggs and Edward P. Brown, opposed. 

LACOMBE, Circuit Judge. The plaintiff in the second suit may take an 
injunction pendente lite as prayed, provided ne wlll file security in the 
amount of $150,000, conditioned that he will pay whatever may be found due 
froru him to the estate of George F. Gilman, with leave to the défendants 
to inove to hâve the security increased, if the cause he not submitted to the 
court on final hearing during the year 1902, by reason of any delay on the 
part of complainant. If such security be given, and injunction order taken, 
the motion for a receiver in the lirst suit will be denied. If said Hartford 
elects not to give such security, the motion for injunction In the second suit 
wlll be denied, and the court will, in the first suit, appoint George H. Hart- 
ford and another person, to be selected by the court, joint receivers as 
prayed. 



SHADBOLT v. LIBBY. (Circuit Court, S. D. New York. December 19, 
1901.) William C. Prime, for the motion. George F. Oanfleld, opposed. 

HAZEL, District Judge. The évidence In this case afforded no logical 
basls for the verdict of $3,000, rendered in favor of the plaintiff. It indl- 
cates that the Jury found that plaintiff was authorized to make the contract, 
and that but for the failure of the défendants to accept the contract, which 
they had authorized the plaintiff as their agent to negotiate, the contract 
would hâve been consummated by the purchasers, but that the purchasers 
would only hâve paid the sum of $15,000 thereon, whereas the contract 
cailed for a cash payaient of $60,000. There is no reasonable basis for the 
flnding that only $15,000 of the $60,000 would hâve been paid. It follows, 
therefore, that the damages awarded are inadéquate, and for that reason 
the verdict must be set aside, with costs to abide the event, 
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